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HODGB   V.    STATB. 
ps  Alabama,  10.] 

Etcdbhci  That  a  Doo  Traixid  to  Follow  thb  T*aoks  m  A  Humav 
Banco  was,  within  a  very  short  tins  titer  a  homicide,  pal  npom  the 
tracks  of  a  pereon  to  whom  circumstances  pointed  at  the  guilty  actor, 
and  that  the  dog,  aa  if  following  those  tracks,  went  to  the  hones  of  the 
defendant,  where  he  is  shown  to  hart  been  that  night  after  the  killing, 
is  competent  to  go  to  the  jury  with  other  testimony  as  a  oironmstano* 
tending  to  connect  him  with  the  crime. 

Indictment  and  conviction  of  the  defendant  for  the  mur- 
der of  Rose  Stanback.  The  evidence  tended  to  prove,  among 
other  facta,  that,  immediately  after  the  killing  of  the  deceased, 
persons  went  to  her  house,  and,  from  holes  left  by  a  shot  in 
the  doorsteps,  determined  the  direction  whence  the  fatal  shot 
had  been  fired;  that  going  in  such  direction  they  found  the 
tracks  of  a  human  being;  that  they  put  upon  those  tracks  a 
dog  trained  to  follow  human  tracks,  and  that  this  dog  followed 
the  tracks  to  the  house  of  the  defendant.  There  was  also 
evidence  as  to  the  sise  and  character  of  the  tracks,  and  their 
similarity  to  tracks  known  to  have  been  made  by  the  defend* 
ant.  The  testimony  respecting  the  trailing  by  the  dog  was 
objected  to,  and  the  ruling  of  the  court  admitting  it  was 
excepted  to. 

William  L.  Martin,  attorney  general^  for  the  state. 
No  brief  for  the  appellant, 


11  McClsllajt,  J.    It  is  common  knowledge  that  dogs 
may  be  trained  to  follow  the  tracks  of  a  human  being  with 
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considerable  certainty  and  accuracy.  The  evidence  in  thii 
case  showed  that  a  dog  thus  trained  was,  within  a  yery  short 
time  after  the  homicide,  put  upon  the  tracks  of  a  person  tow- 
ard  whom  all  the  circumstances  strongly  pointed  as  the  guilty 
agent,  and  that  the  dog,  as  if  following  these  tracks  or  "  trail- 
ing,9' went  to  the  house  of  the  defendant.  It  was  also  in  evi- 
dence, by  several  witnesses,  that  the  tracks  found  at  the 
**  scene  of  the  homicide  were  followed  by  them  thence  to  the 
house  of  the  defendant,  being  measured  at  various  points 
along  the  route,  and  otherwise,  at  each  of  such  points,  iden- 
tified as  being  made  by  the  same  shoes  as  were  the  tracks 
at  the  place  of  the  murder;  and  that  the  route  thus  traced 
by  them  was  precisely  that  taken  by  the  dog  throughout- 
On  this  state  of  case,  we  are  of  the  opinion  that  the  fact  that 
the  dog.  trained  to  track  men,  as  shown  in  the  testimony, 
was  put  on  the  tracks  at  the  scene  of  the  homicide,  and, 
"  taking  the  trail/9  so  to  speak,  went  thence  to  defendant's 
house,  where  he,  the  defendant,  is  shown  to  have  been  that 
night,  after  the  killing,  was  competent  to  go  to  the  jury  for 
consideration  by  them,  in  connection  with  all  the  other  evi- 
dence, as  a  circumstance  tending  to  connect  the  defendant 
with  the  crime;  and.  of  consequence,  that  the  court  com- 
mitted no  error  in  refusing  to  exclude  it 

The  ruling  of  the  court  on  this  point  is  the  subject  matter 
of  the  only  exception  reserved.  This  being  without  merit, 
the  judgment  must  be  affirmed;  and,  as  affirmed,  the  sheriff 
of  Escambia  county  will  execute  the  sentence  of  death  im- 
posed thereunder  as  prescribed  by  law,  on  Friday,  July  7, 
1893. 

Affirmed.  __ 

Cbimihal  Law— CiROTTMOTAirnAL  Evipsnob.— Circumstantial  evldenoe 
should  be  so  strong  as  to  tend  to  convince  the  jury  of  the  defendant's  guilt, 
s>nd  to  exclude  every  supposition  Inconsistent  therewith  to  warrant  a  con- 
viction in  a  criminal  esse:  Sumner  v.  State*  6  Blackf.  679;  86  Am.  Dec  661, 
sad  note;  Commonwealth  v.  Webster,  6  Cush.  296;  62  Am.  Dee.  711,  and 
extended  note;  People  v.  Aihn,  66  Mich.  460;  11  Am.  St  Rep.  612.  To 
convict  on  circumstantial  evidence,  the  circumstances  must  all  oononr  to 
show  that  ths  accused  committed  the  crime,  and  be  inconsistent  with  an j 
other  rational  conclusion:  Home  v.  State,  1  Kan.  42;  61  Am.  Deo.  499,  and 
note.  See  ths  extended  note  to  Mippey  v.  Jftifar,  62  Am,  Dee.  179,  whese 
this  subject  is  further  discussed. 
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[96  ALABAMA,  141) 

Dowsb  Must  Bb  8et  Out  bt  Metes  and  Bounds  Wmmitu  the  prop- 
erty is  capable  of  dirisiou. 

Dowbb.— A»  Asbtqnmsb;t  of  Dower  bt  Mbtbb  and  Bounds  Mat  Bb 
DumriKD  With  when,  from  the  nature  of  the  husband's  interest  or 
from  the  quality  of  the  thing  itself,  an  assignment  in  that  manner  is 
impracticable.  An  assignment  of  compensation  in  lien  of  dower  may 
then  be  made,  and  each  assignment  should  be  so  made  as  to  yield  to  the 
widow  one-third  of  the  rents  and  profits  of  the  entire  estate. 

Dowbb. — I*  Assigning  Dower  the  Value  of  thb  Land  was  by  the  com* 
mon  law  estimated  at  the  time  of  the  assignment,  and  the  widow 
thus  shared  the  benefits  of  improvements  made,  as  well  as  of  other 
enhancements  of  the  value,  and  was  required  to  suffer  loss  resulting 
from  unavoidable  diminution  in  the  value  of  the  lands  intervening 
between  the  death  of  her  husband  and  the  assignment  of  her  dower.  If 
the  deterioration  was  due  to  the  wrongful  act  of  the  heir,  she  was 
entitled  to  an  action  for  damages,  but  it  did  not  alter  the  manner  of 
the  assignment  of  her  dower. 

Dower. — In  Assigning  Dower  to  a  Widow  in  Lands  Alienated  bt 
Her  Husband  she  must  be  endowed  according  to  the  value  of  the 
estate  at  the  time  of  his  death  regardless  of  any  diminution  or  advance- 
ment resulting  from  the  acts  of  the  purchaser  or  otherwise,  except  that 
in  Alabama  she  is  not  .entitled  to  the  advantage  of  improvements  made 
by  him.  The  dower  will  be  assigned  by  metes  and  bounds  instead  of 
awarding  the  widow  a  compensation  in  money,  though  it  appears  that 
the  lands,  having  been  conveyed  by  her  husband  in  his  lifetime,  subse* 
qnently  diminished  in  value  from  the  negligence  of  the  purchaser  in  not 
keeping  the  property  in  good  repair  aud  in  not  reuewing  the  sod  by 
proper  fertilisers. 

Dower. — If  Waste  Is  Oommittbd  bt  thb  Alienee  of  the  Profertt  in 
thb  Husband's  Lifetime  the  widow  has  no  remedy;  it  is  otherwise 
for  waste  committed  after  the  husband's  death. 

Bill  by  Eliza  A.  Sanders,  widow  of  Charles  P.  Sanders, 
deceased,  for  an  assignment  of  dower  in  certain  real  property 
which  had  been  conveyed  by  her  husband  in  1861,  and  after 
his  marriage  to  the  complainant  The  purchaser  from  the 
husband  had  taken  and  retained  possession  of  the  property, 
and  the  complainant  alleged  that  it  would  be  unjust  to  assign 
her  dower  by  metes  and  bounds  because  of  the  diminu- 
tion in  value  after  the  conveyance  by  the  husband  had  been 
made,  and  while  the  real  estate  was  in  the  possession  of  his 
alienees.  A  demurrer  was  interposed  on  the  ground  that  the 
bill  did  not  show  sufficient  reason  why  dower  could  not  be 
assigned  by  metes  and  bounds.  The  defendant  also  moved 
to  strike  out  from  the  bill  the  paragraph  relating  to  the  value 
of  the  lands  at  the  time  of  the  alienation  and  ihe  depreciation 
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in  value  since  that  time.  The  motion  to  expunge  was  sua* 
tained,  and  the  widow  held  entitled  to  an  assignment  of  dower 
by  metes  and  bounds  and  not  otherwise,  and  thereupon  she 
appealed. 

Qreene  B.  Mobley,  for  the  appellant. 
Ed  De  Oroffenried,  for  the  appellee. 

145  Thorington,  J.  Appellant  filed  her  bill  in  the  chan- 
cery court  for  the  assignment  of  dower  in  lands  of  which 
her  husband  was  seised  in  fee  in  his  lifetime,  but  which 
were  alienated  by  him  to  appellee's  vendor  without  appel- 
lant's joining  in  the  conveyance,  or  otherwise  relinquishing 
her  dower  interest  since  such  conveyance.  The  bill  alleges 
I4#  that  an  assignment  of  dower  by  metes  and  bounds  would 
be  unjust,  and  claims  that  appellant  is  dowable  of  the  value 
of  the  land  at  the  time  of  the  alienation,  and  that  the  interest 
on  one-third  part  of  such  valuation  from  the  death  of  her 
husband  shall  be  paid  to  her  annually  during  her  life  and 
secured  by  a  lien  on  the  land. 

The  reasons  alleged  to  show  that  an  assignment  of  dower 
in  the  lands  by  metes  and  bounds  would  be  unjust  are,  that 
the  tract  of  land  at  the  time  of  its  alienation  was  worth  about 
fourteen  thousand  dollars,  and  that  its  value  at  the  time  of 
the  death  of  appellant's  husband  was  one  thousand  dollars, 
that  the  depreciation  in  value  was  caused  "  largely  by  the 
wear  and  tear  of  time,  and  the  unskillful  cultivation  of  the 
soil,  coupled  with  the  want  of  fertilisers,  and  the  failure  to 
keep  the  houses  in  repair,  all  these  coupled  with  the  fact  that 
there  is  a  general  decline  in  values  in  real  estate  in  that 
locality/'  and  it  is  further  alleged  "  that  if  said  tract  of  land 
had  been  kept  up  to  the  standard  of  a  well-regulated  farm, 
and  the  buildings  kept  in  good  repair,  then  the  depreciation  in 
value  would  not  be  so  great." 

The  land  was  aliened  by  the  husband  in  the  year  1861,  and 
the  death  of  the  husband  occurred  in  the  year  1889. 

The  general  rule  is,  that  whenever  the  property  in  which 
the  widow  is  entitled  to  dower  is  capable  of  division,  dower 
must  be  set  off  by  metes  and  bounds:  5  Am.  &  Eng.  Ency  of 
Law,  927;  2  Scribner  on  Dower,  sec  1,  p.  681;  McClanahan  v. 
Porter,  10  Mo.  746;  Duneeth  v.  Bank  United  States,  6  Ohio  76; 
Code  1886,  sees.  1901,  1910. 

The  assignment  of  dower  by  the  common  law  is  of  one- 
part  of  the  lands  and  tenements  of  which  the  widow 
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is  dowable,  to  be  set  out  by  metes  and  bounds,  where  it  is 
practicable,  to  be  held  by  her  for  life.  The  endowment  is 
required  to  be  of  parcel  of  the  lands  and  tenements  them- 
selves. Dower  so  assigned  is  said  to  have  been  set  out 
44  according  to  common  right." 

When,  however,  the  property  did  not  admit  of  an  assign- 
ment of  dower  in  severalty,  either  from  the  nature  of  the  hus- 
band's interests  in  it,  or  from  the  quality  of  the  thing  ;.tself, 
the  assignment  by  metes  and  bounds  was  of  necessity  dis- 
pensed with,  and  an  assignment  of  compensation  in  lieu  of 
dower  was  made,  or  an  assignment  "  against  common  right/1 
as  it  is  sometimes  designated,  and  this  assignment  was  so 
made  as  to  yield  the  widow  one-third  of  the  rents  and  profits 
received  from  the  entire  estate. 

It  was  further  the  rule  of  the  common  law  that  if  the  land 
was  held  by  the  heir  or  devisee  the  widow  was  entitled  to 
147  have  the  value  of  the  land  estimated  at  the  time  dower 
was  assigned,  thus  giving  her  the  benefit  of  improvements 
made  by  the  heir  or  devisee,  and,  also,  that  she  would  bear  a 
proportion  of  the  loss  which  may  have  been  incurred  by  an 
unavoidable  diminution  in  the  value  of  the  lands  during  the 
time  which  intervenes  between  the  death  of  her  husband 
and  the  assignment  of  her  dower.  If  such  deterioration  was 
caused  by  the  willful  waste  of  the  heir  she  was  entitled  to  an 
action  for  damages  against  him,  but  it  did  not  affect  or  alter 
the  manner  of  assignment:  Tiedeman  on  Real  Property, 
sec.  135. 

With  regard  to  the  assignment  of  dower  in  alienated 
estates  the  rule  in  England,  as  declared  in  Doe  ex  dem.  Riddell 
v.  GwinneU,  1  Q.B.  682,  is  that  the  widow  shall  be  endowed 
according  to  the  value  of  the  estate  at  the  death  of  the  hus- 
band, regardless  of  any  improvement  or  deterioration  result- 
ing from  the  acts  of  the  purchaser. 

But  in  this  country  the  rule  in  such  cases,  according  to  the 
weight  of  authority,  is  more  favorable  to  the  purchaser,  and 
excludes  the  widow  from  taking  advantage  of  his  improve- 
ments upon  the  estate,  but  it  allows  her  generally,  though 
not  in  all  the  states,  to  have  the  benefit  of  any  rise  in  value 
resulting  from  other  causes,  the  policy  of  the  rule  being  to 
avoid  discouraging  purchasers  from  making  improvements: 
Weetcott  v.  Campbell,  11  R.  I.  878;  2  Scribneron  Dower,  612- 
617;  Tiedeman  on  Real  Property,  sec.  135. 

And  that  is  the  rule  adopted  in  this  state,  both  by  judicial 
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decisions  and  by  the  statute:  Barney  v.  Frowner,  9  Ala.  901 ; 
Beavers  v.  SuuM,  11  Ala.  20;  Springle  T.  SAteldf,  17  Ala.  295; 
Francit  v.  Garrard,  18  Ala.  794;  Ware  v.  Oiiwn«y  42  Ala.  212; 
94  Am.  Dec.  642;  Wood  v.  Morgan,  56  Ala.  397;  Code  1886, 
sec.  1910. 

In  this  state,  before  the  present  statute,  when  a  dilapidated 
mill  upon  the  land  was  torn  down  by  a  purchaser  from  the 
husband,  and  a  new  and  expensive  structure  erected  in  its 
stead,  it  was  held  that  the  widow  of  the  grantor  was  not 
entitled  to  any  share  of  the  improvements,  and  that  her 
dower  could  be  estimated  with  reference  to  the  nature  of  the 
premises  at  the  time  of  the  alienation;  that  the  destruction 
of  the  old  mill  afforded  a  proper  case  of  compensation  to  the 
widow  by  a  court  of  equity  instead  of  an  assignment  by 
metes  and  bounds:  Beavers  v.  Smith,  11  Ala.  20. 

We  have  not  been  able  to  discover  any  case,  nor  has  any 
been  cited  by  counsel,  in  which  deterioration  in  value  either 
from  natural  causes  or  from  the  mere  negligence  of  the  pur- 
chaser or  alienee  in  keeping  the  property  in  repair  has  been 
considered  sufficient  cause  for  assigning  compensation  in  14S 
lieu  of  dower,  instead  of  setting  the  same  off  by  metes  and 
bounds,  or  in  which  it  is  held  that  the  widow  is  entitled  to 
compensation  on  account  of  said  deterioration.  On  the  con- 
trary the  doctrine  of  permissive  waste  seems  never  to  have 
been  introduced  into  the  common-law  jurisprudence  of  this 
country  to  that  extent.  It  is  said  by  Chancellor  Kent  that, 
"  Whether  the  land  be  improved  in  value,  or  be  impaired  by 
acts  of  the  party  subsequently,  the  endowment,  in  every 
event  of  that  kind,  is  to  be  according  to  the  value  at  the 
time  of  the  assignment,  if  the  land  descended  to  the  heir." 
And  again:  "The  widow  takes  the  risk  of  the  deterioration 
of  the  estate  arising  from  public  misfortunes,  or  the  acts  of 
the  party." 

The  foregoing  quotations  are  contained  in  an  elaborate  and 
learned  opinion  of  the  supreme  court  of  Missouri  in  the  case 
of  McClanahan  v.  Porter,  10  Mo.  746,  in  which  the  conclu- 
sion is  reached  that  the  widow  takes  her  dower  according  to 
the  value  of  the  land  at  .the  time  of  the  assignment,  and 
that  although  she  »ains  nothing  by  the  improvements  of  the 
heir  or  alienee  she  suffers  loss  by  his  waste  or  neglect  depre- 
ciating the  value  of  the  property.  And  in  2  Scribner  on 
Dower,  page  635,  it  is  said:  "In  the  United  States  the  doc- 
trine laid  down  by  Perkins,  that  the  widow  has  no  remedy 
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for  waste  committed  by  the  alienee  during  the  lifetime  of  the 
husband  seems  to  be  generally  acquiesced  in.  But  for  waste 
committed  after  the  husband's  death  she  has  her  remedy: 
5  Am.  &  Eng.  Ency.  of  Law,  931. 

In  this  state  when  the  dower  is  incapable  of  being  set  off 
by  metes  and  bounds,  or  when  it  would  be  unjust  from 
improvements  made  by  the  alienee,  or  from  any  other  cause, 
to  assign  the  dower  by  that  mode,  the  chancery  court  alone 
has  jurisdiction  to  make  an  assignment  of  compensation  in 
lieu  of  dower. 

And  in  such  case  the  rule  is  fixed  by  statute  that  the 
widow  is  dowable  of  the  value  of  the  land  at  the  time  of 
alienation,  the  interest  on  one-third  part  thereof  from  the 
death  of  the  husband  to  be  paid  her  annually,  during  her 
life,  and  secured,  if  necessary,  by  a  lien  on  the  land,  unless 
the  parties  agree  to  a  compensation  in  gross  to  which  the 
court  must  give  effect:  Code  1886,  sees.  1910,  1911. 

The  test,  however,  whether  an  assignment  by  metes  and 
bounds  would,  or  not,  be  unjust,  within  the  meaning  of  the 
statute,  is  not  whether  the  interests  of  the  dowress  alone 
would  be  promoted  or  prejudiced  by  that  mode  of  assign- 
ment The  rule  prescribed  by  the  statute  "  to  be  equal  and 
just  must  be  mutual." 

14*  The  mutual  rights  of  the  demandant  and  of  the  alienee 
must  be  considered,  and  the  conclusion  must  be  influenced, 
not  by  what  would  be  the  interest  of  the  one  or  the  other,  but 
just  and  right,  as  between  the  two. 

We  do  not  think  the  facts  alleged  in  the  bill  of  complaint, 
in  this  case,  make  out  a  case  within  the  contemplation  of  the 
statute,  and  entitling  the  demandant  to  an  assignment  of 
compensation  in  lieu  of  dower  instead  of  by  metes  and 
bounds. 

It  is  shown  by  the  averments  of  the  bill  that  the  deprecia- 
tion in  the  value  of 'the  land  since  the  alienation  is  due  largely 
to  natural  causes,  and  to  a  much  less  extent  to  the  mere  fail- 
ure of  the  alienee  to  keep  the  property  in  repair  from  1861, 
the  time  of  the  alienation,  to  1891,  the  time  of  the  demand 
for  dower,  and  not  from  any  willful  waste  on  his  part. 

By  the  common  law,  as  we  have  shown,  while  the  widow 
shared  in  improvements  made  by  the  heir  or  devisee,  neither 
the  improvements  made  by  an  alienee  of  the  husband,  nor 
depreciation  in  value  caused  by  his  acts,  or  from  natural 
causes,  affected  the  rule  for  the  assignment  of  dower,  though 
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willful  waste  by  either  the  heir,  devisee,  or  alienee,  after  the 
husband's  death,  would  afford  the  basis  for  a  claim  for  dam- 
ages, to  be  allowed  not,  it  has  been  declared,  as  of  any  fixed 
period,  but  as  of  the  value  of  the  property  at  the  different 
periods  at  which  the  widow  is  deprived  of  her  dower.  In  the 
case  of  the  heir — from  the  death  of  the  husband;  in  the  case 
of  an  alienee — from  the  time  of  the  demand  for  dower  until 
the  assignment:  McClanahan  v.  Perter,  10  Mo.  746;  Steele  v. 
Brown,  70  Ala.  235. 

We  discover  nothing  in  our  statute  designed  to  change  this 
general  rule;  on  the  contrary,  this  court,  in  Wood  v.  Morgan, 
66  Ala.  397,  speaking  of  a  statute  in  substance  the  same  as 
this,  said:  "  So  that  the  section  of  the  code  we  are  consider- 
ing is  rather  a  legislative  recognition  of  an  existing  rule  than 
the  enactment  of  a  new  one." 

Our  statute,  therefore,  being  in  harmony  with  the  common 
law,  instead  of  making  a  change  therein,  it  follows  that  mere 
depreciation  of  value,  whether  from  natural  causes  or  the  act 
or  omission  of  the  alienee,  presents  no  good  reason  for  making 
an  assignment  of  dower  against  the  common  right  instead  of 
according  to  the  common  right,  or  by  metes  and  bounds. 

Furthermore,  recurring  to  the  question  whether  it  would 
be  unjust,  within  the  meaning  of  the  statute,  to  the  demand- 
ant to  set  off  her  dower  by  metes  and  bounds,  we  will  add 
150  that  the  law  would  not  have  cast  upon  her  husband,  had 
he  lived,  until  this  time,  any  duty  or  obligation  towards  her, 
as  respects  her  inchoate  right  of  dower,  to  keep  the  premises 
in  good  repair,  or  to  cultivate  the  lands  "  according  to  the 
standard  of  a  well-regulated  farm";  and  if  no  such  duty 
rested  on  the  husband,  we  can  conceive  of  no  principle  ol 
law  that  would  impose  that  obligation  upon  the  alienee  of 
the  husband  any  more  than  upon  the  latter  himself. 

To  assign  dower,  as  the  bill  in  this  case  seeks  to  have  it 
done,  would  require  a  valuation  of  the  land  which  would 
make  the  widow's  third  some  four  or  five  times  greater  than 
the  present  value  of  the  entire  tract. 

Thus  the  alienee  would  be  compelled  to  pay  annual  interest 
for  the  life  of  the  dowress  on  a  sum  four  or  five  times  greater 
than  the  present  value  of  the  whole  tract  of  land,  and  mors 
than  thirteen  times  greater  than  her  one-third  of  the  present 
value  of  the  land.  This  would  be  the  grossest  injustice  to  the 
alienee. 
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An  assignment  of  dower  by  metes  and  bounds,  to  far  as 
any  thing  in  the  bill  shows  to  the  contrary,  would  operate 
justly  to  both  parties. 

There  is  no  question  of  willful  waste,  committed  after  the 
death  of  the  husband,  presented  by  the  bill,  and  consequently 
it  is  unnecessary  to  consider  what  the  rights  of  the  demand- 
ant would  be  in  that  case,  or  what  the  remedy  for  their 
enforcement. 

We  discover  no  error  in  the  decree  of  the  chancery  court 
on  the  motions  and  demurrers  filed  by  the  appellee,  and  it  is 
accordingly  affirmed. 

Affirmed.  ___ 

Asslmment  of  Dower. 

While  there  are  statutes  purporting  to  confer  upon  a  husband  a  right  of 
dower  in  the  estate  of  his  wife  {Heiaen  r.  Heisen,  145  III.  668),  and  other 
statutes  and  decisions  in  which  the  right  of  a  widow  in  personal  property 
owned  by  her  husband  at  the  time  of  his  death  is  spoken  of  as  a  right  of 
dower  {McLaughlin  v.  McLaughlin,  16  Mo.  242;  Price  v.  Price,  6  Dana,  107; 
McDonald  r.  Hepburn,  6  Fla.  568;  Hewitt  v.  Cox,  55  Ark.  225),  yet  we 
shall  in  this  note  employ  the  word  "  dower"  in  its  ordinary  common-law 
signification,  which,  as  expressed  by  Bouvier  in  his  Law  Dictionary,  is  "an 
estate  for  life  which  the  law  gives  the  widow  in  the  third  part  of  the  lands 
aud  tenements  or  hereditaments  of  which  the  husband  was  solely  seised  at 
any  time,  during  the  coverture,  of  an  estate  in  fee  or  in  tail,  in  possession, 
and  to  which  estate  in  the  lands  and  tenements  the  issue,  if  any,  of  such 
widow  might,  by  possibility,  have  inherited.*1  It  will  be  seen  that  this  defi- 
nition entirely  excludes  interests  in  personal  property:  Dow  v.  Dow,  36  Me. 
211.  It  also  appears  to  exclude  all  lauds  not  held  in  severalty.  In  this 
respect  it  is  erroneous.  As  to  lands  held  in  joint  tenancy  there  could  be  no 
right  of  dower,  because  the  whole  property  on  the  death  of  a  joint  tenant 
vested  in  the  survivor,  or  survivors ;  but  on  the  enactment  of  a  statute 
destroying  the  right  of  survivorship  the  moiety  of  each  of  the  joint  tenants 
becomes  subject  to  his  wife's  right  of  dower:  Freeman  on  Cotenancy  and 
Partition,  sees.  14,  39.  Lands  held  by  a  tenancy  in  common  were  always 
subject  to  dower,  though  the  inchoate  right  of  a  wife  of  one  of  the  ootenants 
could  not  impair  the  power  to  make  or  compel  a  partition:  Freeman  on 
Cotenancy  and  Partition,  sea  107;  Maybury  v.  Brien,  15  Pet.  21. 

To  Whom  the  Assignment  May  Be  Made. — While  at  the  common  law  the 
right  of  dower  could  be  relinquished,  it  could  not,  in  the  proper  sense  of  the 
term,  bo  assigned.  Therefore,  while  the  widow  might  convey  to  the  holder 
of  the  estate  subject  to  the  dower,  her  interest  therein  as  doweress,  and  thus 
vest  him  with  an  estate  in  fee,  it  was  not  possible  for  her  to  transfer  her 
interest  to  another  person,  and  entitle  such  transferee  to  have  an  assignment 
of  dower  made  to  him  and  in  his  favor.  Therefore,  according  to  the  weight 
of  authority,  the  only  person  who  can  make  an  application  for  an  assign* 
roent  of  dower  is  the  widow  herself:  Hart  v.  Burch,  130  111.  426;  Heisen  v. 
HeUen,  145  IU.  658;  Miller  v.  Pence,  132  III.  151 ;  Jackson  v.  Van  Derheyden, 
1)  John,  167;  8  Am.  Dec  378;  Jones  v.  Fleming,  37  Hun,  227;  Wilkinson  w. 
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Brandon,  92  Ala.  530;  Parton  v.  Allison,  109  K.  a  674.  In  font  parte  of 
the  United  States,  however,  it  has  been  held  that  the  right  of  dower  ia 
equitably  assignable,  and  that,  under  statutory  provisions  authorizing  the 
assigument  of  choses  iu  action,  an  equitable  assignee  of  the  widow's  right  to> 
dower  is  invested  with  the  right  in  his  own  name  to  bring  an  action 
to  compel  an  assignment  of  dower  for  his  own  benefit:  Strong  v.  Clem,  12 
Ind.  37:  74  Am.  Dec.  200;  Pope  v.  Mead,  99  N.  Y.  201;  Payne  v.  Becker,  87 
N.  Y.  153.  It  would  seem  to  follow  as  an  inevitable  consequence  of  the  rule) 
that  an  estate  in  dower  is  for  life  only;  that  no  proceeding  could  be  main* 
tained  for  its  assignment  after' the  death  of  the  widow  entitled  thereto.  In 
some  part*  of  the  United  States  the  estate  has  been  changed  by  statute  to 
one  in  fee,  and  it  is  a  necessary  result  of  this  change  that  if  the  widow  does) 
not  procure  an  assignment  in  her  lifetime  her  heirs  must  be  permitted,  after 
her  death,  to  prosecute  the  proceeding  requisite  to  an  assignment,  for,  if 
such  were  not  the  case,  her  estate  in  fee  would  be  converted  into  an  estate 
for  life  only  by  her  mere  inaction:  Woodberry  v.  Matherson,  19  Fla.  778;  Potter 
r.  Worley,  57  Iowa,  66.  After  a  demand  for  an  assignment  of  dower  has  1>een 
made,  there  are  decisions  holding  that  the  widow  becomes  equitably  entitled 
to  share  the  mesne  profits  of  the  whole  estate,  and  that  her  right  thereto 
is  not  uecessarily  terminated  by  her  death,  and  that  her  heira  may  success- 
fully prosecute  proceedings  after  her  death  for  the  purpose  of  enforcing  her 
right  to  her  moiety  of  such  profits  accruing  after  the  demand  for  dower  was 
made,  and  prior  to  her  death:  Paul  v.  Paul,  36  Pa.  St.  270.  So  it  has  been 
held  that  after  an  action  or  other  proceeding  is  brought  for  the  assignment 
of  dower  and  the  recovery  of  rents  and  profits,  the  right  to  such  recovery 
does  not  terminate  upon  the  death  of  the  widow,  and  that,  notwithstanding 
such  death,  her  personal  representatives  may  recover  such  rents  for  the 
period  intervening  between  the  death  and  the  commencement  of  the  action: 
Mwjruder  v.  Smith,  79  Ky.  512.  Whether,  by  any  proceeding  at  law  or  in 
equity,  damages  may  be  recovered  by  an  heir  or  personal  representative  of 
the  widow  on  account  of  mesne  profits  to  which  she  was  entitled  after- 
demanding  assignment  of  dower,  it  is  clear  that  such  mesne  profits,  if  recov- 
ered at  all,  can  only  be  recovered  from  an  heir,  and  never  from  an  alienee 
of  her  husband:  Turney  v.  Smith,  14  111.  242;  Johnson  v.  Thomas,  2  Paige, 
377. 

As  the  dower  interest  of  a  wife  or  widow  was  not  subject  to  assignment 
by  her  voluntary  act,  it  cannot  be  subject  to  such  assignment  by  compul- 
sory proceedings  against  her.  It  is  not  liable  to  be  levied  upon  nor  sold 
under  execution,  nor  can  it,  by  proceedings  in  equity,  be  subjected  to  the 
payment  of  her  debts  by  compelling  her  to  execute  an  assignment  of  it,  or 
otherwise:  Miixon  v.  Gray,  14  R.  I.  641;  Cornell  v.  Wilson,  21  Ark.  62;  76 
Am.  Dec.  351;  Combs  v.  Young's  Widow,  4  Yerg.  218;  26  Am.  Dec  225; 
Sutherland  v.  Sutherland,  69  111.  481;  Pennington  v.  Tell,  11  Ark.  212;  52 
Am.  Dec.  262;  Moore  v.  Mayor,  8  N.  Y.  110;  69  Am.  Dec.  473;  Rausch  v. 
Moore,  48  Iowa,  61 1 ;  30  Am.  Rep.  412.  Contra;  Qrealhead's  Appeal,  42  Conn, 
374;  though,  perhaps,  in  some  of  the  states  this  rule  has  been  modified  in  so 
far  as  to  enable  creditors  to  reach  and  subject  her  dower  interest  to  exe- 
cution for  the  payment  of  debts  incurred  by  her  after  the  death  of  her  hue. 
band  had  vested  her  with  the  right  to  demand  that  the  assignment  of  dower 
be  made:  Bottz  v.  Stoh,  41  Ohio  St.  540. 

As  no  one,  other  than  the  widow,  is  entitled  to  enforce  an  assignment  of 
dower,  in  the  absence  of  statutory  provisions  modifying  the  common  law  upon 
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the  subject,  ao  the  fact  that  the  applicant  for  the  assignment  it  the  widow  of 
one  who,  doling  his  marriage  to  her,  wae  seised  of  an  estate  in  too  real  prop- 
erty to  which  the  issue  of  the  marriage  might  have  succeeded  by  inheritance, 
is  sufficient  to  sustain  her  claim,  unless  she  has  relinquished  it  or  divested 
herself  of  it  in  some  mode  prescribed  by  law,  as  by  joining  in  a  conveyance 
thereof  with  her  husband,  or  otherwise  relinquishing  her  rights  to  one  who 
has  acquired  the  husband's  estate,  either  by  conveyance,  devise,  or  descent 

It  is  true  that  the  wife's  right  to  dower  in  her  husband's  real  property  is, 
during  his  lifetime,  a  mere  expectancy,  and  not  an  estate  in  land,  and  that  for 
some  purposes,  at  least,  she  has  no  vested  rights.  Nevertheless,  it  is  no* 
true  that  her  interest  is  one  which  the  law  will  not  protect.  On  the  con* 
trary,  she  a  has  valuable  right,  favored  by  the  courts,  and  for  the  protectioa 
of  which,  in  proper  cases,  courts  of  equity  will,  at  her  instance,  interpose'. 
Orosby  v.  farmers'  Bank,  107  Ma  436;  McDonald  v.  Attn,  1  Ohio  St.  293| 
Kennedy  v.  Nedrow,  1  DalL  415,  417;  Chew  v.  Clitic,  1  Md.  163;  Tat*  v.  Jap, 
SI  Ark.  576. 

The  interest  of  a  wife  is  not  a  Tested  interest  in  the  sense  that  it  is  pro* 
tected  from  impairment  by  the  legislature.  The  state,  acting  through  its 
legislative  power,  may  enlarge  or  diminish  the  right  of  dower,  or  take  it 
away  altogether:  OoodUnd  v.  Barttett,  136  111.  18;  Kusch  v.  Kusch,  143  I1L 
353;  Heisen  v.  Heisen,  145  UL  658;  Miller  v.  Pence,  132  III  161;  Simar  v. 
Canady,  63  N.  Y.  39;  13  Am.  Rep.  623;  or  may  authorise  proceedings  in 
the  exercise  of  the  right  of  eminent  domain,  in  which  no  notice  need  be  taken 
of,  and  no  compensation  made  for,  her  inchoate  interest:  Moore  v.  Mayor 
of  New  York,  8  N.  Y.  110;  69  Am.  Deo.  473;  and  statutes  enlarging, 
diminishing,  or  destroying  the  right  of  dower  apply  to  marriages  already 
contracted  and  lands  already  acquired,  and  as  against  wives,  who,  bat  for 
the  enactment  of  such  statutes,  would  have  been  entitled  to  dower  had 
they  survived  their  husbands:  Barbour  v.  Barbour,  46  Me.  9;  Lucas  v. 
Sawyer,  17  Iowa,  617;  Nod  v.  Swing,  9  IncL  67;  Pratt  v.  Teffi,  14  Mich. 
191. 

Unless  the  legislature  interposes  to  destroy  the  right,  neither  the  husband 
nor  any  one  proceeding  against  him,  or  by  his  authority,  can  impair  the  wife's 
right  of  dower,  and  it  is,  therefore,  no  answer  to  a  widow's  demand  for  an 
assign  ment  that  her  husband  in  his  lifetime  granted,  or  conveyed,  or  other* 
wise  assumed  to  divest  her  of  her  interest  therein,  or  that  persons  proceed* 
ing  against  him  undertook  to  acquire  title  by  execution  sale  or  other 
compulsory  proceedings  to  which  she  was  not  a  party.  Her  interest  is  para- 
mount to  the  claims  of  his  creditors  and  to  any  sale  which  may  be  made 
under  execution  against  him,  unless  the  lien  thereof  antedated  the  marriage: 
Oombe  v.  Young's  Widow,  4  Yerg.  218;  26  Am.  Deo.  225;  Sutherland  v.  Suth- 
erland, 69  111.  481;  How*  v.  Towle,  22  Or.  303;  Rutherford  v.  Read,  6  Humph. 
423;  Harrison  v.  Rldridge,  7  N.  J.  L.  408;  Barker  v.  Barker,  17  Mass.  564; 
note  to  Den  v.  Frew,  22  Am.  Dec.  710;  and  even  when  the  lien  has  its  incep- 
tion anterior  to  the  marriage,  it  is  said  that  a  sale  thereunder  must  be  con* 
summated  in  the  lifetime  of  the  husband,  or  the  interest  of  the  lienholder  aud 
of  the  purchaser  will  be  subordinated  to  the  rights  of  the  wife  to  an  assign* 
ment  of  her  dower:  Simmons  v.  Latimer,  37  Go.  490;  BlodgeU  v.  Brent,  3 
Oranch.  C.  C.  394;  Frost  v.  Bthridge,  1  Dev.  (N.  C.)  30. 

Of  course,  the  wife's  right  to  dower  is  subject  to  be  defeated  by  any  oause 
sufficient  to  defeat  the  estate  of  her  husband,  and  she  is  obliged  to  submit 
to  whatever  he  may  be  oompelled  to  submit  to;  and  this,  though  he  submits 
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without  compulsion,  provided  his  submission  could  have  been  compelled, 
and  he  acts  without  fraud,  and  not  in  an  attempt  to  defeat  or  impair  her 
right*.     Thus,  if  the  land  is  not  wholly  his,  bnt  ia  held  by  him  in  ootenstnoy 
with  others  who  have  a  right  to  compel  him  to  make  partition  thereof,  he 
may  make  such  partition  without  compulsion,  and  thereby  extinguish  her 
right  of  dower  in  the  portion  assigned  to  his  cotenants  and  restricted  to  the 
part  assigned  to  him.     In  so  doing  he  does  not  injure  her  if  he  acts  fairly. 
and  she  must  respect  the  partition,  unless  she  can  assail  it  for  fraud  upon  her 
rights:  Freeman  on  Cotenancy  and  Partition,  sec.  411;  Lee  v.  Lmdel,  22  Ma 
203;  64  Am.  Dec  262;  Mother  v.  Moefter,  32  Me.  414.     So,  though  the  par- 
tition is  brought  about  by  compulsory  proceedings,  she  is  bound  by  these 
proceedings  in  the  absence  of  fraud,  though  not  a  party  thereto,  and  by  them 
her  inchoate  right  of  dower  is  "  removed  from  the  whole  tract  and  attached 
to  the  property  assigned  in  severalty  to  her  husband  ":  Freeman  on  Coten- 
ancy and  Partition,  sec  432;  Coles  v.  Coles,  15  Johns.  321;  Binds  v.  Steven*, 
45  Mo.  209. 

In  the  instances  to  which  we  have  referred,  it  may  well  be  said  that  the 
wife's  right  to  dower  has  not  been  defeated  or  impaired,  but  simply  attached 
to  an  estate  in  severalty  instead  of  an  estate  in  common.     This  cannot  be 
eaid,  however,  of  proceedings  in  partition  resulting  in  a  sale  of  the  property 
of  the  cotenancy,  the  effect  of  which  is  to  convert  an  estate  in  realty  which 
is  subject  to  dower  into  an  estate  in  personalty  which  is  not  so  subject. 
Doubtless,  because  it  is  within  the  legislative  power  to  destroy  an  inchoate 
right  of  dower  altogether,  it  may  authorize  its  destruction  by  a  sale  of  the 
property  in  partition.     The  more  difficult  question  is  whether,  in  the  absence 
of  any  direct  expression  of  the  legislative  will  upon  the  subject,  the  mere 
authorization  of  sales  in  partition  should  be  construed  as  authorising  each 
•ales  to  be  made  without  making  wives  of  cotenants  parties  to  the  suit,  and 
giving  them  an  opportunity  of  showing  that  no  necessity  for  the  sale  existed, 
or  to  have  some  provision  made  in  their  favor  compensating  them  for  the 
destruction  of  their  rights  involved  in  the  sale.     The  better  opinion,  perhaps, 
is  that  if  a  sale  is  authorized  by  a  statute  which  does  not  provide  that  wives 
of  cotenants  shall  be. made  parties  to  the  proceedings  therefor,  then  the  title 
acquired  at  such  a  sale  is  paramount  to  any  claim  which  afterwards  may  be 
made  for  an  assignment  of  dower  on  behalf  of  a  widow  whose  interest*  had 
not  become  vested  by  the  death  of  her  husband  before  such  sale  was  made: 
Freeman  on  Cotenancy  and  Partition,  sec.  474;  Jackson  v.  Edwards,  7  Paige, 
391;  22  Wend.  512;   Warren  v.  Tunlley,  10  Md.  39;  Leer.  Lindell,  22  Mo. 
202;  64  Am.  Dec.  262;   Weaver  v.  Gregg,  6  Ohio  St.  547;  67  Am.  Deo.  855. 
Contra:  Oreiner  v.  Klein,  28  Mioh.  12. 

The  instances  already  considered  in  which  the  widow's  right  to  an  assign- 
ment of  dower  may  be  wholly  or  partly  defeated  by  some  act  occurring 
subsequently  to  the  marriage,  so  far  as  defensible  at  all,  rest  upon  the  assump- 
tion that  the  husband  has  but  yielded  a  right  or  entered  into  an  agreement 
according  to,  and  in  the  line  of,  hit  duty,  and  in  respect  to  which  he  may 
fairly  be  reg  trded  as  acting  as  her  representative,  and  as  the  protector  of  hie 
interest  as  well  as  her  own.  A  few  other  cases  exist  falling  within  this  gen- 
eral reason.  Thus,  actions  may  be  brought  against  him  in  which  the  title 
to  property  in  his  possession  or  claimed  by  him  may  be  involved,  and  the 
result  of  which  may  be  an  adjudication  against  his  claim  of  title  or  his  right 
of  possession;  and  suoh  adjudication,  when  it  constitutes  an  available  estoppel 
against  any  further  assertion  of  title  on  his  part,  ia  ordinarily  equally  avail- 
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able  as  against  bar,  a*  least  where  he  has  made  a  defense,  and  has  ant  per- 
mitted the  controversy  to  be  determined  upon  his  default;  bus  no  eoUoohro 
action  or  inaction  on  his  part  can  defeat  her  rights:  Scribner  on  Dower,  9d 
ed.,  608-613. 

It  is  timrtin1  to  the  claimant's  right  that  she  answer  "  the  description  of 
a  lawful  wife  of  the  decedent,"  though  for  the  purpose  of  proving  herself  to 
bars  been  snob  a  wife,  it  may  not  be  necessary  for  her  to  show  the  solemnisa- 
tion of  the  marriage.  The  marriage  may  be  inferred  "from  cohabitation, 
reputation,  acknowledgment  of  the  parties,  reception  in  the  family,  and 
other  oircnmstances":  Fcntont.  Leea\  4  Johns.  52;  4  Am.  Dec  244;  Ds  Francs 
v.  Johnson,  26  Fed.  Rep.  891.  It  is,  of  course,  beyond  the  scope  of  this 
note  to  enter  into  an  inquiry  respecting  what  is  a  lawful  marriage  to  the 
extent  of  entitling  the  woman  to  dower  in  the  estate  of  her  husband,  or  of 
one  who  has  occupied  to  her  the  relation  of  husband.  Though  the  marriage 
was  duly  solemnised,  it  cannot  confer  a  right  to  dower  if  it  was  void  in  laws 
1  Scribner  on  Dower,  114.  If,  on  the  other  hand,  the  marriage  is  not  void, 
bat  voidable  at  the  instance  of  one  of  the  parties,  it  will  support  a  claim  of 
dower  unless  actually  avoided  in  the  lifetime  of  both;  bnt  if  it  be  so  avoided, 
"the  sentence  annulling  the  marriage  for  such  cause  makes  it  void  ab  initio* 
and  consequently  defeats  all  claim  of  dower  founded  thereon":  1  Boribner  oo 
Dower,  2d  ed.,  c  8,  p.  146.  It  is  not,  however,  always  essential  to  a  claim 
of  dower  that  the  applicant  should  have  remained  until  his  death  the  wife  of 
the  man  out  of  whose  realty  she  seeks  to  have  the  assignment  made.  After 
a  valid  marriage  a  divorce  may  have  been  granted  either  by  a  special  act  of 
parliament  or  of  some  other  competeut  legislative  body,  or  by  some  court  of 
competent  jurisdiction,  for  some  cause  designated  by  statute  as  a  ground 
for  such  divorce.  While  there  is,  perhaps,  no  adjudication  necessarily  de. 
terminative  of  the  question,  the  course  of  proceeding  in  respect  to  parlia- 
mentary or  legislative  divorces  has  been  in  harmony  with  the  assumption 
that  the  wife's  right  to  dower  is  not  destroyed  thereby  unless  an  intention 
to  effect  such  destruction  is  apparent  from  the  terms  of  the  statute:  Soribner 
on  Dower,  c  19;  Lady  Stowelfs  cue,  Godb.  145.  It  was  formerly  the  law 
in  England  that  an  absolute  divorce  could  not  be  granted  except  for  causes 
existing  at  the  time  of  the  marriage,  and  when  granted  for  such  a  cause,  it 
operated  as  an  annulment  of  the  marriage  itself,  and  left  the  divorced  wife 
without  any  possible  right  of  dower.  If  a  divorce  is  a  mensa  et  tkoro  merely, 
as  it  does  not  entirely  destroy  the  marriage,  there  can  be  no  doubt  that  it 
does  not  destroy  the  wife's  right  to  dower:  Day  v.  West,  2  Edw.  Ch.  592; 
Burr  v.  Burr,  10  Paige,  20.  If,  however,  the  divorce  is  a  vinculo,  matrimonii, 
its  consequence  in  this  respect  is  not  so  indisputable.  The  prevailing,  and 
doubtless  the  better,  opinion  is  that  a  divorce  of  this  character,  though 
granted  for  a  cause  occurring  subsequently  to  the  marriage,  has  the  same 
effect  as  if  granted  for  a  pre-existing  cause  rendering  the  marriage  voidable 
at  the  time  it  was  contracted,  and  therefore  that  it  leaves  both  the  husband 
and  the  wife  incapable  of  asserting  any  claim  in  the  property  of  the  other 
dependent  on  the  marriage,  and  therefore  destroys  her  right  to  dower;  Olea- 
•on  v.  Emerson,  61  N.  H.  405;  Calame  v.  Calame,  24  N.  J.  Eq.  440;  Gould  v. 
Crow,  57  Mo,  200;  Whitsell  v.  Mills,  6  Ind.  229;  Rice  v.  Lumley,  10  Ohio  St. 
696;  BUlam  v.  Hercklebrath,  23  Ind.  71;  Burdick  v.  Briggs,  11  Wis.  126; 
Levins  v.  8Uator,  2  G.  Greene,  604;  McCraney  v.  McCraney,  6  Iowa,  232;  68 
Am.  Dec  702;  Reynolds  v.  Reynolds,  24  Wend.  193;  Charruaud  v.  Charruaud, 
1 N.  Y.  Leg.  Obs.  134;  Burr  v.  Burr,  10  Paige,  20;  Jordan  v.  Clark,  81  III 
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465;  Wetkw.  Port,  4  Barb.  192;  Hardmgr.  Aldem,9Ue,  140;  23  Am.  Dec  54&| 
BoyHnV  Ram, 28  Ala.  332:  65  Am.  Dee.  349;  BarrHt  r.  Mfcay,  111  U.  8L 
623.  These  decisions  an  specially  inequitable  whan  the  divorce  hat  beesn 
granted  at  the  instance  of  a  wife  because  of  tha  miaeondaet  of  tha  husband, 
involving  tha  moat  flagrant  disregard  of  his  marital  obligations,  and  hsaoe 
some  cf  the  courts  have  refused  to  follow  them  in  this  dam  of  cases:  Wait  ▼. 
Wail,  4  N.  Y.  95;  and  at  tha  present  time,  generally,  aa  tha  reanlt  af  etaA- 
etory  provisions  on  tha  subject,  an  absolute  diToroe  does  not  defeat  a  wife's 
right  to  dower  in  the  previously  acquired  land  of  bar  hasband  where  snoh 
divorce  is  not  tha  result  of  any  misconduct  on  bar  part:  Seribner  on  Dower, 
c  19. 

A  wife  may  also,  by  committing  adultery  under  certain  drcumatanoea, 
forfeit  her  right  to  dower.  This  results  from  the  statute  13  Kdward  L,  chapter 
84,  substantially  adopted  in  tha  greater  portion  of  these  United  Statee, 
declaring  that,  if  a  wife  elope  and  continue  with  an  adulterer  she  shall  be> 
barred  of  her  dower,  unless  her  husband  willingly  reconcile  her,  and  suffer 
ber  to  dwell  with  him.  Under  these  statutes  it  is  not  the  mere  act  of  adul- 
tery which  forfeits  the  rights  of  the  erring  wife,  but  that  act  in  connection 
with  an  elopement;  but  the  courts  seem  to  regard  every  adultery  aa  con- 
nected with  an  elopement,  and  the  conduct  of  the  wife  as  a  continuing  with 
an  adulterer,  unless  the  crime  takes  place  on  the  premises  of  the  husband,  or 
is  followed  by  a  reconciliation  with  him.  It  is  not  essential  that  she  leave 
him  with  an  adulterer,  or  with  a  view  to  committing  adultery,  or  that  aha 
permanently,  or  openly,  or  for  any  specific  length  of  time,  reside  with  aa 
adulterer,  or  continue  adulterous  practices:  Scribneron  Dower,  c  18;  Walter* 
▼.  Jordan,  13  Ired.  361;  57  Am.  Dec  558;  Bell  v.  Nealy,  1  BaiL  312;  19 
Am.  Dec  686;  Reel  v.  Elder,  62  Pa.  St.  316;  1  Am.  Rep.  414. 

It  is  further  essential  to  the  claimant's  right  to  an  assignment  that  her 
husband  be  dead.  Upon  his  natural  death,  and  not  before,  the  right  of 
dower  becomes  consummate,  though  even  then  it  is  not  until  dower  is 
assigned  that  she  becomes  seised  of  any  estate  in  the  land,  or  possessed  of 
any  thing  except  a  right  resting  in  action,  or  rather  in  some  appropriate 
proceeding,  to  have  the  dower  assigned:  Shoot  v.  Oalbreath,  128  III.  215; 
Riggs  v.  Qirard,  133  HI.  620;  Harir.  Burch,  130  HL  426;  Beisenr.  Heisen, 
145  111  658;  PolliU  v.  Kerr,  49  N.  J.  Eq.  65;  WiUhaus  v.  Schack,  105  N.  T. 
332;  Jackson  v.  Van  Derheyden,  17  Johns.  167;  8  Am.  Dec  378;  Blodget  v. 
Brent,  3  Cranch  C.  C.  394;  Summer*  v.  Babb,  13  I1L  483;  Moore  ▼.  New 
York,  4  Sand.  456;  Strong  v.  Bragg,  7  Black f.  62;  Oooeh  v.  Atkins,  14  Mass. 
378;  Cox  v.  Jogger,  2  Cow.  638;  14  Am.  Dec  522;  Shields  v.  BatU,  5  J.  J. 
Marsh.  13;  Tompkins  v.  Fonda,  4  Paige,  448;  Torrey  v.  Minor,  1  Smedes  ft 
M.  Ch.  489;  Central  Park  Extension,  16  Abb.  Pr.  66;  Harrison  v.  Wood,  1 
Dev.  ft  B.  Eq.  437;  Potter  ▼.  Eoeritt,  7  Ired.  Eq.  152;  Webb  v.  Boyle,  63 
N.  C.  271;  Hoxsie  v.  Ellis,  4  R.  L  123;  Lamar  v.  Scott,  4  Rich.  616;  Lawrence 
v.  Miller,  2  N.  Y.  245;  Aihnan  t.  Harsell,  98  N.  Y.  191;  Rayner  t.  Lee,  20 
Mich.  384;  Carnally.  Wilson,  21  Ark.  62;  76  Am.  Dec.  351.  Some  statutory 
innovations  upon  this  rule  have  been  introduced,  entitling  a  wife  in  the 
absence  of  the  death  of  her  husbaud  to  maintain  a  claim  for  an  assignment 
of  dower,  upon  his  conviction  of  polygamy:  Rev.  Code  Md.  1878,  p.  807; 
or  his  sentence  to  imprisonment  for  life  for  any  crime:  Mich.  Com  p.  L. 
1871,  p.  1466,  sec  5;  and  p.  1469,  sec  24;  or  the  entry  against  him  of  a 
decree  of  divorce  because  of  bis  misconduct:  Davol  y.  Howland,  14  Mass. 
219;  Scribner  on  Dower,  c.  21. 

The  Time  for  the  Assignment  of  Dower  cannot  commence  until  the  death 
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of  the  husband,  except  in  those  states  in  which  statutes  have  bees  toasted 
perfecting  the  right  of  the  wife  on  his  imprisonment  lev  Me,  sr  apon  the 
granting  of  a  divorce,  or  on  some  other  contingency  designated  in  saeh 
statute.  Bat  immediately  after  his  death  his  widow  is  entitled  te  be  en- 
dowed. Probably  at  an  early  day  various  devices  were  resorted  to  for  the 
purpose  of  prejudicing  the  interests  either  of  the  heir  or  of  the  dowereos,  as 
when  she  remained  in  possession  of  the  mansion  house  without  proceeding 
to  have  dower  assigned  to  her,  or  the  heir,  deeming  it  his  interest  to  do  so, 
postponed  the  assignment  of  dower  as  long  as  possible,  in  order  that  be 
might  hare  exclusive  possession  of  tho  property  of  his  ancestor.  At  all 
events  "by  Magna  Charta  it  was  required  that  dower  should  be  set  out  to 
her  within  forty  days  after  the  death  of  her  husband,  during  which  time  it 
was  stipulated  that  she  might  remain  in  her  husband's  mansion  house*':  9 
Scribner  on  Dower,  64,  71.  The  time  within  which  her  dower  should  be 
assigned  has  been  fixed  by  statute  in  many  portions  of  the  United  States, 
by  some  of  whioh  it  is  left  at  forty  days  after  the  death  of  her  husband* 
while  in  others  a  different  period  is  named:  Stimson's  American  8tatute 
Law,  see.  3271.  In  Virginia  it  is  said  that  the  assignment  should  he  as 
coon  as  practicable  after  his  death,  and  that  she  may  maintain  an  action 
for  such  assignment  within  a  year  after  such  death,  or  within  three  months 
after  demand:  Iaege  r.  Bossieux,  15  Gratt,  88;  7*  Am.  Dec.  189L  The 
mors  important  and  difficult  question  is  to  determine  whether,  and  if 
so,  when,  the  right  to  the  assignment  will  be  barred  or  terminated  from 
failure  to  enforce  it.  In  several  of  the  states  there  is  a  statats  of  limita- 
tions specially  applicable  to  proceedings  for  the  assignment  of  dower,  and  the 
right  to  such  assignment  is  lost  by  inaction  for  the  time  designated  in  such 
statutes:  Stimson's  American  Statute  Law,  sec  8271.  In  the  absence  of 
any  statute  relating  specially  to  the  proceeding  it  is  the  better  opinion  that 
general  statutes  of  limitation  are  not  applicable  to  proceedings  for  the 
assignment  of  dower:  2  Scribner  on  Dower,  669;  Mag  r.  Rumneg,  1  Mann. 
1;  Jones  v.  Powell,  6  Johns.  Ch.  194:  Phares  v.  Walters,  6  Iowa,  106;  Parker 
v.  Obear,  7  Met.  24;  Barnard  v.  Edward*,  4  N.  H.  107;  17  Am.  Dec  408; 
Wright  v.  Conover,  6  N.  J.  Eq.  482;  WeiU  v.  Beall,  2  Gill  ft  J.  468;  8eUman 
v.  Bowen,  8  GUI  ft  J.  60;  29  Am.  Dec  624;  Kiddallr.  Trimbli,  1  Md.  Ch. 
143;  Guthrie  v.  Owen,  10  Terg.  389;  Took*  r.  Hardeman,  7  Ga.  20;  Spencer 
t.  W tMon,  I  Dsv.  ft  B.  213;  Waksman  r.  Boaehe,  Dud.  (Ga.)  123;  Miller  v. 
Pence,  132  111.  161,  though  the  minority  of  the  courts  hare  applied,  as 
against  such  proceedings,  statutes  of  limitation  addressed  to  actions  affecting 
the  possession  of  real  property,  and  have  held  that  as  an  assignment  must 
result  in  depriving  the  tenant  of  his  possession,  or  some  part  thereof,  he  is 
within  the  protection  of  the  statute:  Durham  v.  Angler,  20  Mc  242;  Conover 
v.  Wright,  6  N.  J.  Eq.  613;  47  Am.  Dee.  213;  Core  v.  Keller,  Tl  Pa.  St.  487; 
Tittle  v.  WiUson,  10  Ohio,  24;  Rolls  r.  Hughe*  1  Dana,  407;  Kinsoiving  v. 
Pkrce,  18  B.  Mon.  782;  Torreg  v.  Minor,  1  Smedes  ft  M.  Ch.  489;  Ramsag 
▼.  Dotier,  1  Treadw.  Const.  112;  Cotton  v.  Cotton,  2  Rich.  Eq.  1;  Wilson  v.  Mc- 
Lenaghan,  1  McMoll.  fiq.  36.  Eren  where  this  latter  view  prevails,  as  the 
wife  has  no  right  of  action  until  the  death  of  her  husband,  no  statute  can 
ran  against  her  before  that  date,  and  therefore  no  disseisin  of  her  husband, 
however  long  continued,  can  affect  her  if  she  proceeds  within  due  time  after 
men  death:  Durham  v.  Angier,  20  Me.  242;  Moore  v.  Frost,  8  N.  H.  126; 
Bart  v.  MeCoUum,  28  Ga.  478;  Williams  v.  Williams,  89  Ky.  381;  Farm*  v. 
Bag,  42  Ala.  126;  94  Am.  Dec  633;  Miller  v.  Pence,  182 I1L  161.    If,  how 
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ever,  she  resorts  to  a  court  of  equity  for  redress,  she  is  not  exempt  froai  tho 
rules  of  that  court  respecting  laches,  under  which  it  refoase  to  interpose  ia 
faror  of  persons  who  have  not  proceeded  with  reasonable  iiHgsnea.  aa  whoa 
a  widow  delayed  tho  assertion  of  her  rights  for  twenty  yeara  aftor  tho  doata 
of  her  husband:  Bark-aaU  v.  Garrett,  64  Ala.  277;  38  Asa.  Rep.  6. 

By  Wttom  Dourr  May  be  Assigned.  —  The  assignment  of  dower  is  not  neces- 
sarily a  judicial  act  or  proceeding,  and  may  therefore  bo  accomplished  without 
the  aid  of  any  court  or  judicial  officer:  Austin  ▼.  8mk%  60  Mo,  74;  79  Ana. 
Dec.  597.  Nor  need  it,  like  a  judicial  act;  bo  performed  by  a  disinterested 
person.  On  tho  contrary,  the  person  representing  what  may  properly  bo 
regarded  as  tho  adverse  interest  is  authorised  to  assign  dower,  and  Una 
though  he  is  an  infant:  MeCormkk  v.  Taylor,  2  lad.  Me";  Yemny  t.  Tarhett, 
87  Me.  509;  Jones  v.  Brewer.  I  Pick.  814;  Jfoere  v.  WaUer.  8  Band.  418. 
the  general  rule  upon  tho  subject  being  that  whoever  may*  by  adverse  pro- 
ceedings against  him,  bo  compelled  to  make  or  submit  to  an  assignment  at 
dower,  may  make  each  assignment  voluntarily.  He  moat  be  a  tenant  of 
the  freehold.  It  Is  aotenflhieat  that  he  hare  a  leasehold  or  a  chattel  inter- 
oat,  nor,  on  tho  other  hand,  is  it  essential  that  ho  have  any  title  to  the) 
property,  if  be.has  possession  of  it  under  a  claim  of  title,  Though  be  is  e. 
more  disseisor,  tho  widow  ia  not  obliged  to  wait  until  tho  hair  or  other 
person  lawfully  entitled  recovers  the  seisin  or  possession,  bat  may  proceed 
to  have  the  assign  men t  of  dower  made  by  any  person  in  possnasinn  claiming 
in  his  own  right:  2  Scribner  oa  Dower,  76.  In  the  United  States  the  power 
to  assign  dower  vested  by  the  eommon  law  in  an  infant  tenant  of  the  free- 
hold baa  very  generally,  either  as  a  consequence  of  judicial  or  of  legialativo 
action,  been  vested  in  his  guardian:  Young  v.  TarbtU,  37  Me.  509;  Janes  v. 
Brewer,  1  Pick.  814;  Robinson  v.  Miller,  1  B.  Mon.  88;  Bayers  v.  Newbanks,  ft 
Ind.  388;  Curtis  v.  Mobart,  41  Me.  230,  Contra:  At  parte  Guernsey.  21 
I1L  448;  Bonner  v.  Petersen,  44  111.  258.  If  two  or  more  persons  are  at 
the  same  time  tenants  of  the  freehold,  aa  where  it  ia  held  by  tenants  ia 
common,  the  right  to  assign  dower  ia  vested  in  either:  2  Scribner  cm 
Dower,  79. 

If  an  assignment  of  dower,  made  by  a  tenant  of  the  freehold,  were  obliga- 
tory aa  against  the  doweresa,  so  that  she  must  accept  it  whether  just  or  not, 
his  natural  partiality  towards  his  own  interest  must  have  resulted  in  many 
inequitable  assignments.  While  in  the  standard  treatise  upon  dower  wo 
find  a  chapter  deroted  to  excessive  assign  meats,  and  to  the  admeasurement 
of  dower  when  the  heir,  forgetful  of  his  own  interests,  or  incompetent  to 
protect  them,  has  assigned  too  great  a  portion  to  the  doweresa,  we  can 
discover  nothing  respecting  the  more  probable  contingency  of  his  being 
unfair  towards  her  by  assigning  to  her  less  than  her  just  proportion  of  tho 
lands  of  her  deceased  hu»band.  If  the  tenant,  while  an  infant,  made)  an 
excessive  assignment,  he  could  obtain  relief  by  a  writ  for  the  admeasure- 
ment of  dower;  but  hs  was  not  entitled  to  this,  or  any,  remedy,  if  he  was 
of  full  age  when  he  made  the  assignment,  and  not  under  any  disability! 
Scribner  ou  Dower,  a  28.  While  this  author  does  not  point  ont  any 
method  of  questioning  an  assignment  of  dower  made  by  an  heir  or  other 
tenant  of  the  freehold,  nor  state,  in  direct  terma,  that  snob  assigament  ia 
effective  only  when  accepted  by  the  widow,  we  apprehend  that,  unices  aa 
accepted,  it  was  always  subject  to  be  questioned  in  some  appropriate  pro* 
oeeding,  because,  in  speaking  of  an  assignment  of  dower  without  legal 
proceedings,  the  same  author  says:  "The  person  oa  wham  the  right  or  duty 
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it  devolved  to  melee  as  assignment  may  at  onoe  proceed  to  set  apart  to  tha 
widow  bar  proportion  of  the  estate,  and,  if  this  be  f airly  done,  it  is  m  effectual 
and  binding  as  If  patlutimd  under  a  judgment  or  decree  of  court":  fl 
ecriboer  am  Dower,  71.  la  Austin  r.  Austin,  50  lie.  74>  70  Am.  Dae.  907, 
it  ia  laid  thai,  "to  bind  tha  widow,  H  U  necessary  not  only  that  the  aasign- 
vent  be  accepted,  bat  aha  moat  alao  enter  upon  it." 

An  assignment  made  by  a  tenant  of  the  freehold  need  not  be  evidenced 
by  any  deed  or  other  writing:  Johnson  Y.NeO,  4  Ala,  166}  Conant  v.  iMtie, 
1  Pick,  189;  Blood  ▼.  Blood,  28  Pick.  80;  ShaUuck  r.  Qraog,  23  Pick.  88t 
Cmrtk  v.  Hobart,  41  Ma.  280;  Johnson  v.  Jforae,  2  N.  H.  48;  Mcserm  v. 
Jfoem,  1»  N.  H.  240;  Aofer  t.  Baker,  4  Me.  67;  Jones  v.  5fet«r,  1  Pick. 
1U;  Pinkkamr.  Goar,  IN.E  16S;  Lenfers  v.  Henhe,  71  HL  406;  24  Am. 
Sep.  2831  "  The  widow,  being  entitled  by  eommon  right,  nothing  ia  re- 
quired but  to  aaoartain  her  ahare;  and  whan  that  ia  aooompUahod  by  the 
issign  snoot,  and  aho  has  entered,  the  freehold  vesta  in  her  without  livery 
ef  seisin  or  writing.  And  it  ia  true,  not  only  when  the  dower  ia  aaaigned 
in  the  manner  prescribed  by  law,  but  alao  where  a  different  mode  oi  ae- 
tignraent  ia  adopted  by  agreement;  as,  where  the  rent  issuing  out  of  Undo 
or  an  undivided  third  part  ia  allotted  to  the  widow  ":  2  Soribner  on  Dower, 
73. 

The  Remedies  for  the  Assignment  o/  Dower,  other  than  baring  it  aaaigned 
vy  the  tenant  of  the  freehold,  were  by  the  oommon  law,  "  by  writ  of  dower 
ends  nihil  habH,  or  by  writ  of  right  of  dower  brought  against  the  tenant  of 
the  freehold,  upon  which,  after  the  demandant  obtained  judgment,  dower  ia- 
•signed  by  the  sheriff  on  the  land,  and  aho  may  than  proceed  to  recover 
possession  by  ejectment."  The  judgment,  "generally  speaking,  ia  to  re— 
sever  seisin  of  the  third  part  of  the  tenements  in  demand,  in  severalty,  by 
metes  and  bounds,  by  the  mesne  profits,  and  damages.  Bat  if  Judgment 
is  obtained  against  several  tenants  in  common  it  ia  error  for  it  to  state 
'in  severalty,  by  metes  and  bounds';  but  it  may  bo  in  three  parts,  to  bo 
divided  ":  2  Scribner  on  Dower,  c  V,  pp.  01,  106.  While  the  oommon-law 
mode  of  procedure  may  atill  be  resorted  to  in  some  portions  of  the  United 
8tates,  in  the  majority  of  the  states  statutes  have  been  enacted  upon  this 
subject  prescribing  the  circumstances  upon  which  the  action  or  proceeding 
for  the  assignment  of  dower  may  be  made,  the  judgment  to  be  entered 
therein,  and  the  mode  in  which  it  may  enforced:  2  8cribner  on  Dower,  o.  VI; 
but  the  scope  of  this  note  does  not  include  a  statement  of  theae  statutory 
provisions.  At  an  early  day  courts  of  equity  in  England  assumed  jurisdic- 
tion in  proceedings  for  the  assignment  of  dower  as  ancillary  to  proceed* 
ings  at  law,  and  only  in  cases  in  which  those  proceedings  were  inadequate 
to  afford  complete  relief:  Pomeroy's  Equity  Jurisprudence,  seen.  1880,  1381* 
At  the  present  time  the  jurisdiction  of  oourts  of  equity  ia  concurrent  with 
that  of  courts  of  law  in  all  cases  of  dower  in  legal  estates,  and  ia  exclusive 
over  all  assignments  of  dower  in  equitable  estates:  Pomeroy's  Equity  Juris- 
prudence, sees.  1382,  1383;  2  Scribner  on  Dower,  e.  VII. 

At  to  the  Modes  by  Which  Dower  Is  Set  Apart  to  the  widow,  the  first 
was  known  as  an  assignment  according  to  oommon  right,  and,  as  required 
by  common  law,  was  "one- third  part  of  the  lands  and  tenements  of  which 
the  widow  ia  dowable,  to  be  set  out  by  metes  and  bonnda,  where  it  is  prac- 
ticable, and  to  bo  held  by  her  for  life.  The  endowment,  therefore,  must  be 
•f  •  parcel  of  the  lands  or  tenements  thssujalfsm     sfcah  ia  tha  widow'* 
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tommon-Uw  right,  and  the  heir  or  tenant  of  the  freehold  should  make  the 
■alignment'':  2  8oribner  on  Dower,  80.  This  mode  still  preraBe  in  the 
United  States,  where  it  can  be  panned  without  injustice  to  the  parties 
interested:  8timson's  American  Statute  Law,  see.  3276.  If  flie  interest  of 
the  husband  consisted  of  an  estate  in  cotenancy,  df  which  e*ch  of  his  eotea- 
ants  was  entitled  to  share  the  possession,  the  assignment  of  any  specific) 
part  to  the  widow  was  impossible,  because  she  had  no  right  to  dJspgiises 
any  of  the  surviving  eotenants  of  any  part  of  the  property.  8he  nratt,  there- 
fore, be  given  her  part  of  the  share  of  her  deceased  husband;  to  be  held  in 
common  with  the  share  of  the  other  eotenants:  2  Scribner  on  Dofeer,  8&  If» 
on  the  other  hand,  her  husband  was  seised  of  several  distinct  parotfls  of  land, 
the  assignment  might,  with  her  consent,  set  apart  tb  her  one  or  more  of  the 
paresis  to  the  exclusion  of  the  others,  if  the  part  so  given  her  was  equivalent 
only  to  her  share  of  the  Whole;  but  if  the  husband  had,  in  bis  lifetime,  alien- 
ated any  of  such  parcels,  then  the  interest  of  the  alienee,  or  his  successor  er 
successors  in  interest,  could  not  be  prejudiced  by  the  assignment  to  the  widow 
of  more  than  one-third  of  any  distinct  parcel  so  alienated:  8eott  t.  Scott*  1 
Bay,  604;  1  Am.  Dec  026;  Thomas  v.  Hesse,  84  Mo.  13;  84  Am.  Dec.'  06; 
Fosdkk  t.  Gooding,  1  Greenl.  30;  10  Am.  Dec  26;  Cook  v.  Fish,  1  Walk. 
(Miss.)  423;  Coulter  v.  Holland,  2  Harr.  (Del.)  330;  Hardin  v.  Lawrence, 
40  N.  J.  Eq.  164;  Schnebly  v.  Schnebly,  26  111.  116;  French  v.  Peters,  33 
Me.  308;  Wood  v.  Lee,  6  T.  B.  Mon.  50;  Matter  of  Garrison,  15  N.  J.  Eq. 
803.  Contra:  Piatt's  Appeal,  66  Conn.  572.  If,  where  the  interests  of 
the  alienees  are  not  involved,  it  is  apparent  to  the  court  that  an  assign* 
nient  of  dower  may  be  made  by  giving  the  widow  one  tract  equal  in  value 
to  her  interest  in  the  several  tracts,  and  that  such  an  assignment  will  be 
for  the  interest  of  all  the  parties,  or  at  least  will  not  be  prejudicial  to 
any,  it  is  proper  for  the  oonrt  to  set  aside  to  her  a  single  tract,  instead 
ef  scattering  the  assignments  over  all  the  tracts:  Milton  v.  Milton,  14 
Flo.  369;  Jones  v.  Brewer,  1  Pick.  314;  Scott  v.  Scott,  1  Bay,  504;  1  Am. 
Dec.  625;  Montgomery  v.  Horn,  46  Iowa,  285;  Price  v.  Price,  41  Hun,  486; 
Schnebly  v.  Schnebly,  26  111.  116;  French  v.  Peters,  33  Me.  381,  396;  Morrill 
v.  Menifee,  5  Ark.  629;  Rowand  v.  Carroll,  81  HI.  224;  Fosdick  v.  Gooding, 

1  Me.  30;  10  Am.  Dec.  25;  Lawson  v.  Morton,  6  Dana,  471;  Corriell  v.  Bran- 
son, 6  Iowa,  471.  But  see  Wood  v.  Lee,  5  T.  B.  Mon.  50;  WUhelm  v. 
Wilhtlm,  4  Md  Ch.  330;  Gibson  v.  Marshall,  6  Rich.  Eq.  210.  If  the  prop- 
erty  out  of  which  the  assignment  is  to  be  made  consists  of  a  building  need 
as  a  dwelling  or  otherwise  an  assignment  may  be  made  to  the  widow,  with 
her  consent,  of  one  or  more  rooms,  or  parts  of  such  building:  White  v.  Story, 

2  Hill,  543;  Stewart  v.  Smith,  39  Barb.  167;  Miles  v.  Douglas,  34  Conn.  893; 
Symmes  v.  Drew,  21  Piok.  278;  Parks  v.  ffardey,  4  Bradf.  15;  Patch  v. 
Keeler,  27  Vt.  252.  At  the  common  law  the  heir  could  not  be  compelled  to 
assign  to  a  doweress  "the  capital  messuage  which  was  his  father's,  nor  any 
part  thereof,  although  she  was  dowable  of  the  same,  but  might  assign  to 
her  other  lands  or  tenements  in  lieu  thereof."  In  the  United  States,  on  the 
other  hand,  various  statutes  have  been  enacted,  either  directing  or  favoring 
the  assignment  tb  the  widow  of  the  homestead  or  dwelling-house,  where 
such  assignment  can  be  made  without  injury  to  the  remainder  of  the  prem- 
ises, or  to  the  rights  of  the  heir  or  heirs:  2  Scribner  on  Dower,  81. 

An  assignment  of  dower  not  aooording  to  common  right  was  naturally 
•ailed  an  assignment  contrary  to  common  right;  and,  as  we  understand, 
was  any  assignment  not  made  uy  metes  and  bounds,  where  such  assignment 
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practicable,  Were  were  many  interests  in  which  a  widow  was  entitled 
to  dower,  in  whicb  ii  wu  clear  that  ber  shirt  could  not  bo  tot  aside  te  bar, 
to  be  bald  in  severalty  by  mete*  and  bound*,  without  injustice  to  bar,  or  to 
the  heir,  or  both.  In  aoma  of  these  instances  an  assignment  of  a  share  of 
the  profits  was  made,  as  where  the  property  consisted  of  a  mill,  or  ferry, 
entitled  to  collect  tolls,  or  lands  from  which  rents  would  accrue:  Chase9* 
com,  1  Bland,  906;  17  Am.  Dec.  277;  Peyton  v.  Smith,  2  Dot.  &  B.  Bq.  825; 
Smith  v.  8mith,  6  Dana,  179;  Rockwell  v.  Morgan,  13  N.  J.  Eq.  384;  Stevens 
v.  Stevens.  S  Dana,  S71.  The  assignment  to  a  widow  of  something  in  lien  of 
dower  must  be  "  either  of  some  part  of  the  lands  of  which  she  is  dowable, 
or  of  the  rents  issuing  out  of  them,"  and  for  snob  an  interest  as  may  endure 
for  her  life. 

Courts  of  equity  sometimes  decree,  or  award,  a  doweress  a  sum  of  money 
in  lieu  of,  or  as  compensation  for,  dower.  It  may  happen  that  the  lands 
have  been  sold  in  satisfaction  of  soma  paramount  lien  or  claim,  and  a  sur- 
plus realised,  which,  for  the  purpose  of  assigning  dower,  is  treated  as  real 
property,  and  ah  assignment  is  made  to  the  widow  out  of  such  surplus: 
2  Scribner  on  Dower,  170,  171,  047;  Thompson  v.  Cochran,  7  Humph.  72;  46 
Am.  Dec  68;  Daniel  v.  Leitch,  13  Oratt.  195;  Pomeroy's  Equity  Jurispru- 
dence, sec  1383.  Though  no  sale  is  made  under  any  paramount  claim  or 
lien,  it  may  be  found  impossible  to  equitably  assign  dower,  otherwise  than 
by  giving  the  widow  a  compensation  in  money.  In  these  cases  the  courts 
usually  make  an  estimate  of  the  present  value  of  the  widow's  interest  depend- 
ent upon  her  age,  and  consequent  expectation  of  life:  Scribner  on  Dower, 
e.  24;  Gordon  v.  Tweedy,  74  Ala.  232;  49  Am.  Rep.  813;  Mandtl  v.  McCtave, 
46  Ohio  St.  407;  15  Am.  St.  Rep.  627;  Buzkk  v.  Buzick,  44  Iowa,  259;  24  Am. 
Rep.  740;  Crosby  v.  Farmers' Bank,  107  Mo.  436;  Core  v.  Townsend,  105  N.  C. 
228;  Nye  v.  Patterson,  35  Mich.  415.  The  sum  thus  found  to  be  due  may  be 
raised  by  the  sale  of  the  property;  but,  in  the  absence  of  statutes  authorising 
a  sale  under  other  circumstances,  the  widow  may  insist  upon  an  assign- 
ment by  metes  and  bounds,  and  a  sale  and  compensation  in  money  cannot  be 
decreed,  unless  such  assignment  is  found  to  be  impossible:  White  v.  White, 
16  Gratt  264;  80  Am.  Dec.  706;  Pierce  v.  Williams,  3N.J.L  709;  Blossom  v. 
Blossom,  9  Allen,  254;  LeggeU  v.  Steele,  4  Wash.  C.  C.  305;  Laidley  v.  Kline,  8 
W.  Va.  218;  Tpgh  v.  Dokm.  96  Ala.  269;  Atkm  v.  MerreU,  39  111.  62;  Hey- 
ward  v.  Cuttt-rt.  S  Brer.  482;  Smith  v.  Smith,  6  Lans.  313;  Carter  v. 
8tooiryt  55  111.  279;  Summers  v.  DonneU,  7  Heiak.  565;  Lhlan  v.  Dolan,  91 
Ala.  152;  Benner  v.  Evans,  S  Penr.  &  W.  454. 

Whether  an  assignment  of  dower  is  made  between  the  doweress  and  the 
heir,  or  between  her  and  an  alienee  of  her  husband,  it  will  be  necessary  to 
estimate  the  value  of  the  property  for  the  purpose  of  making  the  assignment 
just  to  both  parties.  While  it  is  often  said,  in  general  terms,  that  a  widow 
is  entitled  to  be  endowed  of  one-third  of  the  real  property  of  which  her 
husband  has  been  seised  during  the  marriage,  it  is  evident  that  this  does  not 
signify  one- third  in  quantity,  but  one- third  in  rental  value,  and  that  an 
assignment  to  her  may  properly  be  of  much  more,  or  much  less,  than  one- 
third  of  the  quantity  or  area  of  her  husband's  realty.  The  object  of  dower 
and  of  its  assignment  is  obviously  to  afford  means  of  support  out  of  the  real 
property  of  her  husband,  and  that  such  dower  should  in  income-producing 
power  be  equivalent  to  one-third  of  the  whole  of  bis  realty.  If  such  were 
act  the  ease,  she  might  be  left  dependent  and  helpless,  though  a  share  were 
••signed  to  her  of  real  property  of  greater  value  than  all  the  residua  of  aha 
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•slate,  If  K  were  fa  sneh  a  condition  or  of  each  character  that  it  could  not*, 
without  the  expenditure  of  large  sums,  realist  any  considerable  income. 
Hence,  while  it  has  aometimea  been  said  that  the  commissioner*  should  "set 
off  the  one-third  in  value  of  the  estate'"  (Matter  ©/  WatJans,  9  Johns.  245} 
Gibson  v.  Marshall,  6  Rich.  Eq.  210),  the  more  equitable  rule  is  one  which 
makes  the  probable  rents  and  profits  daring  her  life  the  chief  subject  of 
consideration,  and  seeks  to  make  such  an  assignment  as  will  give  the  widow 
one-third  of  the  income  of  the  real  property:  McDamd  v.  McDamd,  3  Ired. 
61;  Leonard  v.  Leonard,  4  Mass.  633;  Scamnum  v.  CasnpbeU,  76  I1L  223; 
Conner  t.  Shepherd,  15  Mass.  164;  Smith  t.  Smith,  5  Dana,  179;  Carter  ▼. 
Parker,  28  Me.  509;  Taylor  r.  Lush,  7  J.  J.  Marsh.  636. 

As  between  the  heir  and  the  widow,  the  property  is  to  be  considered  as  is 
exists  at  the  time  the  assignment  is  made,  though  its  value  or  income-pro- 
ducing capacity  has  been  increased  by  improvements  erected  by  the  heir,  ur 
has  decreased  from  some  cause,  during  the  period  intervening  between  the 
death  of  the  husband  and  the  making  of  the  assignment:  Thompson  v.  Mor- 
row, 5  8erg.  ft  E.  289;  9  Am.  Dec  359;  Bale  v.  /antes,  6  Johns.  Ch.  258;  10 
Am.  Dec.  328;  Colon  v.  Wart,  9  Mass.  218;  6  Am.  Dee.  56;  Powell  v.  Man- 
son  etc.  Mfg.  Co.,  3  Mason,  347. 

When  an  Assignment  Is  to  bt  Made  Out  of  Lands  Which  Have  Been  Alienated 
by  the  Husband,  and  in  which  the  widow  has  not  relinquished  her  right  of 
dower,  a  different  rule  prevails,  at  least  as  to  enhancements  in  value  arising 
from  improvements  made,  or  other  labor  bestowed,  by  the  alienee.  There 
are  many  eases  in  which  the  general  declaration  is  made  that,  in  estimating 
the  widow's  right  of  dower,  when  lands  have  been  alienated  by  her  husband, 
their  value  at  the  date  of  the  alienation  is  alone  to  be  considered:  Humphrey 
v.  Phlnney,  2  Johns.  484;  Walker  v.  Schuyler,  10  Wend.  480;  Thompson  v. 
Morrow,  6  Serg.  ft  R.  289;  9  Am.  Dec.  359;  Allan  v.  Smith,  1  Cow.  180;  Doff 
v.  Bassett,  15  Johns.  21;  Russell  v.  Gee,  2  Mill  Const  254;  If  item  v.  Oatman, 
2  Blaekf.  223;  Brown  v.  Duncan,  4  McCord,  346;  Shir*  v.  Shirts,  5  Watts, 
255;  Ayer  v.  Spring,  9  Mass.  8;  Cailin  v.  Ware,  9  Mass.  218;  6  Am.  Dec 
56;  Ayer  v.  Spring,  10  Mass.  80;  Core  v.  Bratier,  3  Mass.  523;  3  Am.  Dec 
182;  Stearns  v.  Swift,  8  Pick.  532;  Dorchester  v.  Coventry,  11  Johns.  610; 
Shaw  v.  White,  13  Johns.  179;  Hale  v.  James,  6  Johns.  Ch.  258;  10  Am.  Dec 
328;  Van  G elder  v.  Post,  2  Edw.  Ch.  577;  Tod  v.  Baylor,  4  Leigh,  498;  Smith  v. 
Adilleman,  5  Blaekf.  406;  Parks  v.  Hardey,  4  Bradf.  15;  Waters  v.  Qooch,  6 
J.  J.  Marsh.  686;  22  Am.  Dec.  108.  These  decisions,  upon  examination, 
will  he  found  applicable  only  to  those  oases  in  which  the  alienee,  or  his  suc- 
cessors in  interest,  have  added  to  the  value  or  the  productive  capacity  of 
the  property  by  labor  done  or  expenditures  made,  and  do  not  support  the 
contention  that  such  alienee  shall  account  for  depreciation  occurring  after 
the  conveyance  to  him,  or  shall  be  entitled  to  hold  all  the  enhancements  in 
value  arising  from  causes  not  attributable  to  bis  labor  or  advancements: 
Powell  v.  Monson  etc.  Mfg.  Co.,  3  Mason,  347;  Barney  v.  Frowner,  9  Ala.  901; 
Summers  v.  Babb,  13  111.  483;  Smith  v.  Addleman,  5  Blaekf.  406;  Hobbs  v. 
Harvey,  16  Me.  80;  Bowie  v.  Berry,  3  Md.  Ch.  359;  Green  v.  Tennant,  2 
Barr.  (Del.)  336;  Fritz  v.  Tudor,  1  Bush,  28;  McClanahan  v.  Porter,  10  Mo. 
746;  Bellv.  Mayor  etc,  10  Paige,  49;  Thompson  v.  Morrow,  6  Serg.  ft  R.  289;  9 
Am.  Dec  358;  Winder  v.  Little,  1  Yeates,  152;  Thorp  v.  Johnson,  3  Ind.  343; 
Jonas  v.  Hunt,  40  N.  J.  Eq.  660;  Young  v.  Thrasher,  115  Mo.  222;  Mahoney 
v.  Young,  3  Dana,  588;  28  Am.  Dec  114;  Van  Doren  v.  Van  Doren,  8  N.  J. 
I*  697;  4  Am.  Dec  408;  Pierce  v.  O'Brien,  29  Fed.  Rep.  402;  Haum  v.  Thur* 


Soy.  1892.]  Sanders  v.  McMillian.  87 

fcr,  4  Johna.  Ob.  604;  Rannels  r.  Washington  UnhersUg,  96  Ma.  226;  Bras> 
4m  v.  Coleman,  5  Gall,  433;  2  Am.  Dec.  592. 

Though  *  widow  cannot  bo  prejudiced  by  a  voluntary  conveyance  mado 
by  her  husband,  on  the  other  band  anch  conveyance  cannot  give  bar  advan- 
tages to  wbicb  she  would  not  otherwise  be  entitled,  and  the  interests  oi  the 
alienee  are  guarded  and  protected  so  far  as  may  be  without  prejudicing  the 
wife.    As  a  consequence  of  this  rule,  she  is  not  entitled  to  bare  an  assign- 
ment made  which  will  defeat  or  impair  the  alienee's  interest,  and,  therefore, 
if,  as  we  have  already  shown,  the  husband  bad  several  distinct  parcels  of 
realty  in  which  his  wife  has  a  right  to  dower,  and  some,  or  all  of  them,  have 
been  conveyed  by  her  husband  in  separate  parcels,  or,  though  not  conveyed 
by  him  in  such  parcels,  they  have,  after  bis  conveyance,  been  alienated  by  his 
•lieneee,  so  that  bis  title  has  become  vested  in  different  sub-alienees,  the  rights 
if  all  these  will  be  protected,  and,  therefore,  the  assignment  of  dower  must 
be  in  each  separate)  parcel,  though,  bat  for  the  conveyance,  the  widow  might 
elect  to  receive  an  assignment  of  a  single  tract  to  be  held  in  severalty  in 
satisfaction  of    her  interest  in  the  whole:    2  Scribner  on  Dower,   603; 
ThomoMV.  Be***,  84  Mo.  13;  84  Am.  Dec.  66:  Fosdiek  v.  Gooding,  1  OreenL 
fth  10  Am.  Dec  26;  Boyd  v.  Carlton,  69  Me.  200;  31  Am.  Rep.  268.    When 
*n  alienee  baa  made  improvements,  one  mode  of  giving  him  the  benefit  of 
them  is,  where  that  course  can  be  pursued  without  prejudice  to  the  interests 
of  the  widow,  to  so  assign  her  dower  as  not  to  include  any  part  of  the  prem- 
ises on  which  auch  improvements  are  situate:  LeggeUr.  Steele,  4  Wash.  C.  C. 
306;  Coatee  v.  Cheeoer,  1  Cow.  460.     Improvements  most  be  distinguished 
from  ordinary  repairs.     The  assignment  may  be  made  without  taking  any 
notice  of  them,  as  they  are  not  regarded  as  creating  any  special  equity  in 
favor  of  the  tenant  of  the  freehold:   Walsh  v.  Wilson,  131  Mass.  635.     An 
sfienee's  claims  or  equities  cannot  be  recognized  to  the  extent  of  depriving 
the  widow  of  rights  to  which  she  must  have  become  entitled  had  the  husband 
not  undertaken  to  alienate  the  property  in  question.    Therefore,  its  enhance- 
ment in  value  from  extrinsio  causes  created  or  operating  after  the  alienation 
results  in  her  benefit,  as  well  as  in  that  of  the  alienee:  Tkompeon  v.  Morrow, 
6  Serg.  k  H.  289;  9  Am.  Dec.  358;  Gore  v.  Brazier,  3  Mass.  628;  3  Am.  Dec.  1 82; 
2  Scribner  on  Dower,  626-629.     If,  on  the  other  band,  the  lands  have  dimin- 
ished in  value  since  the  alienation,  their  value  must  be  estimated  as  of  the  date 
of  the  assignment,  though  such  diminution  was  due  to  their  depreciation  from 
uxe  or  from  acts  of  waster  occurring  in  the  lifetime  of  the  husband,  and 
attributable  to  the  tenant  in  possession,  or  from  other  causes:  Duuseth  v. 
Bank,  6  Ohio,  76;  Beavers  v.  Smith,  11  Ala.  20;  Hale  v.  James,  6  Johna.  Ch. 
25S;  10  Am.  Dec.  328;  Frit*  v.  Tudor,  1  Bush,  28;  Brawton  v.  Coleman,  6 
Call,  433;  2  Am.  Dec.  592,  and  the  principal  case.     But  see  McClanahau 
v.  Porter,  10  Mo.  746;  2  Scribner  on  Dower,  684.     While,  aa  we  have 
shown,  the  widow  could  not  elect  to  have  her  dower  in  several  parcels 
of  laud  so  assigned  as  to  prejudice  an  alienee  of  one  or  more  of  those  par- 
cels, by  setting  apart  out  of  one  parcel  any  more  than  one-third  thereof,  it 
is  not  equally  clear  that  the  alienee,  on  his  part,  cannot  in  some  cases  retain 
the  entire  realty  conveyed  to  him,  by  compelling  the  widow  to  accept  her 
assignment  of  dower  ont  of  other  parcels  not  so  conveyed.     Oertainly,  if  the 
conveyance  was  with  warranty,  and  the  assignment  of  dower  may  be  equita- 
bly made  without  giving  to  the  widow  any  part  of  the  lands  so  conveyed, 
tins  coarse  should  be  pnrsnedt  2  Scribner  on  Dower,  106}  and  perhaps  m 
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other  ins tanee*  whore  the  purchaser  has  spetial  equities  an  assignment 
properly  be  made  which  will  leave  him  in  possession  of  all  the  property 
veyed  by  the  husband:   Wood  v.  Keyes,  6  Paige,  478;  Lawson  r«  Morton,  0 
Dana,  471. 

As  to  the  Law  Under  Which  the  Assignment  Mutt  Be  Mad*  there  is  nme 
difference  of  opinion.     If,  ae  we  have  shown,  the  right  to  dower  it  not 
a  Tested  interest,  and  is,   therefore,   until  it  becomes  vested,   within  the 
control  of  the  legislature,  it  must  follow  that  there  can  be  no  right  to  dower 
unless  it  existed  at  the  death  of  the  husband.    Therefore,  both  the  right  tc 
dower  and  the  mode  of  assignment  are  controlled  by  the  law  in  force  at  such 
death:    Walker  v.  Denver,  5  Mo.  App.  139;  Parker  w.  Smalt,  55  Iowa,  732; 
Boyd  v.  Harrison,  36  Ala.  533;  T/iomas  v.  Hesse,  34  Ma  13;  84  Am.  Dec.  66; 
Bennett  v.  Hamis,  51  Wis.  258;    Ware  v.  Owens,  42  Ala.  212;  94  Am.  Dec  642, 
and  note.     The  interest  of  an  alienee  is,  on  the  other  hand,  a  vested  inter- 
est, and  not  subject  to  subsequent  legislative  impairment.     Therefore,  if, 
after  a  conveyance  is  made,  in  which  the  wife  of  the  grantor  did  not  join,  a 
statute  is  enacted  enlarging  the  right  of  dower,  as  by  changing  it  from  an 
estate  for  life  into  an  estate  in  fee,  such  statute  does  not  apply  to  pre-exist- 
ing conveyances,  nor  entitle  the  widow  to  any  greater  interest  in  land 
already  conveyed  than  she  would  have  acquired  had  her  husband  died 
before  the  enactment  of  the  statute:  Moore  v.  Kent,  37  Iowa,  20;  18  Am. 
Rep.  1. 

Rents  and  Profits. — By  the  common  law  a  tenant  of  the  freehold,  whether 
he  was  an  heir  or  an  alienee  of  the  husband,  was  entitled  to  the  pos- 
session of  the  realty,  and  to  receive  the  rents  and  profits  thereof  until  a  judg- 
ment was  entered  for  the  recovery  of  dower,  and  hence  there  could  be  uo 
recovery  by  a  widow  for  rents  and  profits  during  the  time  that  the  assign- 
ment of  dower  was  withheld.     By  the  statute  of  Merton,  20  Heury  III.,  c  1, 
the  common-law  rule  was  changed,  and  widows  became  entitled  as  against 
persons  guilty  of  a  wrongful  deforcement  to  damages  consisting  of  the 
"value  of  the  whole  dower  to  them  belonging,  from  the  death  of  their  hus- 
bands until  the  date  that  the  said  widows,  by  judgment  of  our  court,  have 
recovered  seisin  of  their  dower."    This  statute  has  beeu  substantially  adopted 
in  the  greater  portion  of  the  Qui  ted  States.     Hence,  a  doweress  may  now 
recover  dower  estimated  from  the  death  of  her  husband,  or,  in  some  states* 
from  the  time  of  demand  for  dower  in  all  cases  where  he  died  seised  of  the 
property:  Waters  v.   Williams,  38  Ala.  680;  Norton  v.  Norton,  94  Ala.  481; 
May  v.  May,  7  Fla.  207;  68  Am.  Dec.  431;  Shoot  v.  Oalbreath,  128  111.  215; 
Aikm  v.  Merrell,  39  111.  62;  Nicoll  v.  Ogden,  29  111.  323;  81  Am.   Dec.  311; 
Peyton  v.  Jeffries,  50  III.  143;  Straum  v.  Strawn,  50  111.  256;  Sellman  v.  Bowen, 
8  Gill  &  J.  50;   29  Am.  Deo.  524;   Walsh  v.  Beis,  50  111.  477;    Wheeler  r. 
Dawson,  63  111.  54;  Oalbreath  v.  Gray,  20  Ind.  290;  O'Fen-aU  v.  Simplot,  4 
Iowa,  381;  Felclt  v.  Finch,  52  Iowa,  563;  Peirce  v.  O'Brien,  29  Fed.  Rep.  402; 
Chases  case,  1  Bland.  206;  17  Am.  Dec  277.     "By  the  words  of  the  statute 
damages  are  given  from  the  death  of  the  husband  to  the  date  the  widow 
recovers  seisin  by  judgment.     By  damages  are  to  be  understood,  according 
to  the  Euglish  authorities,  the  profits  of  the  third  part  of  the  estate  since 
the  death  of  the  husband  (after  deducting  outgoings),  and  suoh  additional 
sum  as  will  compensate  the  widow  for  any  further  loss  she  may  have  sus- 
tained by  the  detention  of  her  dower":  2  Scribner  on  Dower,  704,  c  25.     If 
the  lands  have  been  in  possession  of  an  alienee  of  the  husband,  and  not  oi 
his  heir,  the  widow  may  recover  damages,  though  the  husband  did  not  die 
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seised,  but  such  damages  must  be  computed  from  the  demand  and  refusal  of 
dower,  and  not  from  the  death  of  the  husband:  2  Scribner  on  Dower,  709- 
718;  SeUman  t.  Bowen,  8  Gill  &  J.  60;  29  Am.  Dec  524;  DarnaU  v.  BtU,  12 
Giil  &  J.  388;  lli**s  ease,  1  Bland.  206;  17  Am.  Dec  277;  M  elu  v.  BcuL, 
2  GUI  ft  J.  468;  Prke  ▼.  Hobbs,  47  Md.  359;  Leaciti  v.  Lamprey,  13  Pick. 
3S2;  23  Am.  Dec.  685;  Perry  v.  Goottwin,  6  Mass.  498;  Whitaker  v.  Greer, 
129  Mass.  417;  £n>tra  v.  Brotuon,  35  Mich.  419;  Rannelsv.  Washington  Uni» 
sers*v,  96  Mo.  226;  CJri0ln  v.  %an,  79  Ma  73;  Young  v.  Thrasher,  115  Mo. 
222;  MeClanahan  v.  Por^r,  10  Mo.  746;  Rankin  v.  Oliyhant,  9  Mo.  239;  t'o/ter 
t.  irAetfM,  1  Mo.  1;  O' Flaherty  v.  £»4on,  49  Mo.  583.  But  in  some  of  the 
states  the  recovery  may  be  only  from  the  commencement  of  the  suit:  OarUm 
t.  Bate,  4  B.  Mon.  366;  Water*  v.  Oooch,  6  J.  J.  Marsh.  586;  22  Am.  Dec 
108;  Kendall  t.  Honey,  5  T.  B.  Mon.  283;  Golden  v.  Maupin,  2  J.  J.  Marsh. 
236;  Taylor  r.  Brodrkk,  1  Dana,  346;  Marshall  v.  Anderson,  1  B.  Mon.  198. 
Bat  sts  Lmdsey  v.  ffevint,  6  Dana,  104;  Ycmey  v.  Smith,  2  Mat.  (Ky.)  408. 
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[96  Alabama,  176.] 

A  Sale  Is  a  transfer  of  the  absolute  or  general  property  in  a  thing  for  a 
price  in  money. 

A  Sale  Li  Not  Complete,  but  remains  executory,  if  any  thing  is  yet  to  be 
done  by  either  party  before  delivery,  as,  for  example,  to  determine  the 
price,  quantity,  or  identity  of  the  thing  sold. 

Sales,  Loss  or  Goods  on  Whom  Must  Fall. — If  a  sale  is  complete,  and 
the  goods  perish  without  the  fault  of  the  seller,  the  purchaser  is  bound 
to  pay  the  purchase  price. 

Upon  a  Sale  m  Which  the  Vendee  Retains  the  Right  to  Reject  or 
Return  the  goods  sold,  the  title  passes  subject  to  being  divested  by 
the  exercise  of  the  option  to  rescind,  expressed  within  a  reasonable 
time. 

Sales. — An  Option  to  Rkturn  Goods  Purchased  if  the  vendee  should 
not  like  them  is  very  different  from  an  option  to  purchase  them  if  he 
should  like  them.  In  the  first  case  they  are  his  property  until  he  exer- 
cises his  option,  and  in  the  second  they  are  not  his  property  until  after 
the  option  has  been  exercised. 

Bale  With  Privilege  to  Return. — The  loss  of  property  which  has  been 
purchased  with  the  privilege  of  returning  it  and  rescinding  the  sale 
must  be  borue  by  the  purchaser,  and  the  sale  considered  as  absolute  if 
such  ios*  occurs  before  the  option  has  been  exercised. 

Bales— Qiestion  for  Jury. — When  a  contract  of  sale  is  in  writing  its 
construction  is  for  the  court  and  not  for  the  jury  to  determine. 

Pillans,  Torrey,  and  Hanaw,  for  the  appellant. 
Faith  and  Ervin,  for  the  appellee. 
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***  Haftauogr,  J.  Foley  toed  Felrath  far  five  hundred 
and  two  dollars  and  fLity-six  cents*  for  merchandise,  goods, 
and  chattel*,  sold  br  him  to  sail  Felrath  on  the  1st  of  Au- 
gust. 1392;  and  on  open  account,  and  on  account  stated  for 
like  amounts. 

It  was  claimed  by  the  p!aintiff,  and  he  so  testified,  that  he 
was  a  manufacturer  of  gold  pens  in  New  York  city;  that  on 
the  8th  of  March,  1592,  he  was  in  Mobile,  Alabama,  and  while 
there  was  in  the  store  of  defendant,  and  sold  him  a  bill  of 
goods  in  his  line  lor  fire  hundred  and  two  dollars  and  fifty- 
six  cents;  that  the  goods  were  accordingly  shipped  to  the 
defendant  by  plaintiff,  by  the  Adams  Express  Company,  for 
which  said  company  gave  him  a  receipt;  that  at  the  time  of 
the  sale  its  terms  and  details  were  written  down  by  plaintiff, 
one-half  to  be  secured  by  defendant  s  note,  at  four  months, 
and  one-half  at  six  months;  the  last  note,  if  all  the  goods 
were  not  sold  in  that  time,  might  be  paid  in  goods  not  sold, 
at  defendant's  option;  that  the  sale  was  absolute,  and  not 
conditional;  that  defendant,  after  he  had  received  the  goods, 
notified  him  that  he  had  returned  them  by  the  express  com- 
pany, and  afterwards  the  company  brought  the  box  of  goods 
to  1T*  plaintiff,  and  he  would  not  receive  them,  because  they 
were  defendant's. 

The  defendant  contradicted  this  evidence  of  the  plaintiff, 
and  testified  that  plaintiff  came  into  his  store,  and  represent- 
ing himself  as  a  large  manufacturer  of  gold  pens  and  novelties 
in  that  line,  asked  him  to  take  the  agency  for  him  for  the  sale 
of  his  goods  in  Mobile,  and,  as  the  result  of  their  interview, 
defendant  agreed  to  accept  the  agency,  and  that  plaintiff 
should  ship  him,  as  such  agent,  five  hundred  dollars'  worth  of 
his  goods  for  sale;  that  plaintiff  represented  that  such  goods 
should  be  "good  sellers,"  and  told  defendant  that  he  would 
not  be  required  to  pay  out  any  of  his  own  money  for  the 
goods,  and  plaintiff  was  to  send  out,  at  his  own  expense,  pri- 
vate letters  and  cards,  the  printing  to  be  paid  for  by  defend- 
ant; that  he  agreed  to  take  the  agency,  provided  the  goods 
shipped  were  as  represented,  and  he  was  to  pay  no  money; 
that  plaintiff  said  that  he  could  not  let  his  goods  go  on  four 
months'  time  unless  defendant  would  give  him  a  note  which 
he  could  use  as  collateral  to  borrow  money,  and  on  the  assur* 
a  nee  that  defendant  would  not  have  to  pay  the  note,  for 
the  reason  that  before  it  matured  he  would  have  sold  goods 
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enough  to  meet  it,  he  gave  him  a  note  for  two  hundred  and 
fifty  dollars,  not  as  purchase  money,  but  as  accommodation, 
and  plaintiff  was  to  send  the  goods  for  examination  before  he 
would  accept  them;  that  they  were  to  be  such  as  would  be 
salable  in  the  Mobile  market;  that  the  goods  afterwards 
came  by  express,  according  to  invoice,  sent  with  them,  but 
were  immediately  returned  to  plaintiff,  because  not  such  as 
were  promised  to  be  sent,  and  were  old  style  and  unsalable. 

A  correspondence  immediately  sprang  up  between  them, 
in  which  the  one  contended  there  was  an  absolute  sale,  and  he 
would  not  receive  the  goods  back,  but  would  hold  the  other 
responsible  for  their  value;  and  the  other  that  the  transaction 
was  not  a  sale,  but  an  agency,  and  he  would  have  nothing 
more  to  do  with  the  goods,  and  would  not  pay  for  them. 

Finally,  however,  as  the  result  of  this  correspondence,  the 
defendant  wrote  to  the  plaintiff,  under  date  of  April  21, 1892, 
to  the  following  effect:  "  I  have  reconsidered  the  matter,  and 
will  accept  the  goods,  on  condition  that  you  exchange  some 
high-priced  goods,  which  I  will  return,  for  cheaper  articles, 
more  suitable  for  this  market.  Please  favor  me  with  the 
retail  selling  price  of  said  line  of  goods  in  the  north.  I  do 
not  understand  the  invoice  you  sent  me,  and  therefore  would 
like  for  you  to  send  me  another,  more  explicit,  1T*  giving  the 
net  retail  price,  and  then  allow  me  the  discount;  also,  send 
the  showcase  as  promised.     Let  goods  come  along." 

To  this  letter,  the  plaintiff,  on  April  25th,  after  it  was 
received,  replied:  "Thanks.  Had  much  trouble,  but  all 
right  now.  Have  sent  you  showcase,  and  have  told  express 
company  to  deliver  your  goods.  Most  are  marked,  and  you 
will  find  retail  prices  in  this  green  circular,  as  sold  by  dealers 
here.  Yon  can  exchange  goods  at  any  time.  I  was  careful 
to  send  only  good  sellers,  and  if  not,  will  make  all  to  your 
satisfaction.  I  will  go  on  mailing  private  letters  as  soon  as 
I  get  answer  to  this. .  Open  up  goods  at  once,  and  put  out 
big  pen,  and  push  sales,  and  send  me  this  note,  and  let  us 
be  good  friends." 

The  evidence  tends  to  show  that  the  goods  were  shipped 
back  to  defendant  by  the  express  company,  as  requested  by 
him,  and  in  transit  were  lost  or  destroyed  in  a  wreck.  The 
defendant  contends  that  the  loss  is  the  plaintiff's;  that  there 
was  no  delivery  of  the  goods,  for  the  reason  that,  before 
accepting  them,  he  had  the  right  to  select  from  the  lot  such 
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as  be  would  return,  according  to  the  condition  annexed  to 
his  agreement  for  them  to  be  returned  to  him,  and  the  sale* 
till  this  was  done,  was  incomplete.  On  the  other  hand,  the 
plaintiff  maintains  that  the  sale  and  delivery  were  complete, 
and  the  defendant  is  liable  for  the  price  of  the  goods,  and 
must,  himself,  look  to  the  express  company  for  damages,  if 
it  has  incurred  liability  for  the  nondelivery  of  the  package. 

The  evidence  tends  to  show,  and  it  is  without  conflict,  as 
to  the  point,  that  the  same  package  of  goods,  and  the  same 
goods  that  had,  in  the  first  place,  been  shipped  to  the  defend* 
ant  at  Mobile  by  the  plaintiff — which  he  received  and  ex* 
amined,  the  invoice  and  prices  for  which  had  been  furnished 
to  him  by  plaintiff,  and  which  he  returned  to  plaintiff,  as 
not  coming  up  to  representations — were  the  identical  package 
and  goods  which  defendant,  upon  reconsideration,  instructed 
the  plaintiff  to  have  returned  to  him  by  the  express  company. 
There  was  no  mistake  as  to  identity,  quality,  and  price  of 
goods.  There  had  been,  as  we  have  seen,  a  spirited  dispute 
between  the  parties,  as  to  the  character  of  the  transaction 
between  them,  the  plaintiff  maintaining  all  the  while  that 
defendant  had  purchased  the  goods,  and  that  they  were  his 
property.  The  defendant  finally  yielded  to  plaintiff's  con- 
tention, and  wrote,  "I  have  reconsidered  the  matter,  and  will 
accept  the  goods,  on  condition  that  you  exchange  some  high- 
priced  good?,  which  I  will  return  for  cheaper  articles,  more 
suitable  for  this  market."  What  was  18°  it  defendant  had 
reconsidered?  It  could  have  been  nothing  but  the  very  thing 
the  plaintiff  had  been  so  pertinaciously  pressing  on  him: 
that  the  goods  were  sold  and  delivered  to  him,  that  the  trans- 
action was  no  agency,  and  he  was  liable,  and  must  pay  for 
what  he  had  bought.  He  yielded  the  contention,  and  said: 
44 1  will  accept  the  goods Let  goods  come  along.1' 

A  sale  has  been  defined  to  be  u  A  transfer  of  the  absolute 
or  general  property  in  a  thing  for  a  price  in  money":  Benja- 
min on  Sales,  sec.  1.  If  any  thing  remains  to  be  done  by 
either  party  to  the  transaction  before  delivery,  as,  for  example, 
to  determine  the  price,  quantity,  or  identity  of  the  thing  sold, 
the  title  does  not  vest  in  the  purchaser,  and  the  contract  is 
merely  executory.  If  the  sale  is  complete,  and  the  goods 
perish,  without  the  fault  of  the  seller,  the  purchaser  is  bound 
to  pay  the  agreed  price:  Mages  v.  BillingsUy,  8  Ala.  679; 
Mobil*  Sav.  Bank  v.  Fry,  69  Ala.  348;  Fry  v.  MobU$  &*. 
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ftrof,  75  Ala.  473;  Allen  v.  Afaury,  66  Ala.  17;  Wailes  v.  J7o«h 
**>*,  93  Ala.  375;  Cleveland  v.  fFiBiams,  29  Tex.  204;  94  Am. 
Dec  ?74;  2  Kent's  Commentaries,  496. 

In  Allen  v.  Maury,  66  Ala.  17,  we  said:  "Where,  however, 
goods  are  sold  and  delivered,  the  terms  of  sale  being  specified, 
and  the  vendee  reserves  the  right  to  reject  or  return,  the  title 
passes,  liable  to  be  divested  by  the  exercise  of  this  option  to 
rescind,  expressed  within  a  reasonable  time." 

In  Greene  v.  Lewis,  85  Ala.  221,  7  Am.  St  Rep.  42,  it  was 
held  that  where  a  horse  was  sold  and  delivered  to  a  purchaser, 
for  a  reasonable  price,  to  be  afttewards  agreed  on,  the  title  at 
once  passed;  and  the  fact  that  the  parties  could  not  after- 
wards agree  on  a  reasonable  price  made  no  difference  in  the 
character  of  the  transaction.  The  court,  in  passing  upon  the 
question,  stated:  "  The  rule  is  settled  that  the  title  to  per- 
sonal property  may  pass  to  a  vendee,  without  fixing  an  abso- 
lute price,  if  the  circumstances  attending  the  transaction 
satisfactorily  show  such  to  be  the  clear  intention  of  the  con- 
tracting parties:  Shealyv.  Edwards,  73  Ala.  175;  49  Am.  Rep. 
43;  Wilkinson  v.  Williamson,  76  Ala.  163.  An  option  to  pur- 
chase, if  the  party  to  whom  the  goods  are  transferred  should 
like,  is  very  different  from  an  option  to  return  the  goods  if 
he  should  not  like  them.  In  the  first  case,  the  title  will  not 
pass  until  the  transferee  determines  the  option,  if  seasonably 
exercised;  in  the  other,  the  title  passes  subject  to  the  right 
to  rescind  and  return,  which  is,  in  effect,  a  right  to  resell  to 
his  vendor:  2  Benjamin  on  Sales,  sec.  915,  p.  796,  n.  30; 
Bu$weU  v.  Bricknell,  17  Me.  344;  35  Am.  Dec.  262;  Hunt  v. 
Wyman,  181  100  Mass.  198.  The  case  in  hand  was  clearly 
one  of  a  sale  with  right  to  rescind  and  return,  as  to  the  high- 
priced  goods* 

The  contract  of  sale  between  the  parties,  as  we  have  seen, 
rested  at  first  in  parol,  about  the  terms  of  which  they  dis- 
puted. They  eventually  agreed  upon  its  terms,  and  that 
agreement  is  in  writing.  There  could  no  longer  remain  any 
dispute  about  it,  and  no  parol  evidence  was  needed  to  con- 
strue it  Its  construction  became  a  question  of  law  for  the 
court,  and  not  for  the  jury  to  determine:  Jones  v.  Pullen,  66 
Ala.  306;  Claghorn  v.  Lingo,  62  Ala.  230;  Bernstein  v.  Humesf 
60  Ala.  582;  31  Am.  Rep.  52;  Quilmartin  v.  Wood,  76  Ala. 
209. 

It  is  unnecessary  for  us,  in  the  view  we  take  of  the  case, 
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Vj  consider  may  of  the  charges  given,  Id  which  exception! 
were  referred,  or  any  of  the  aengnmenti  of  error,  except  the 
one  bated  oo  the  request  for  the  general  charge  in  favor  of 
the  plaintiff.  The  evidence  is  undisputed,  and  in  writing, 
mm  to  what  the  contract  was,  and  as  its  proper  construction 
make*  it  one  of  sale  and  delivery  of  goods,  the  court  should 
have  given  the  general  charge  for  the  plaintiff,  as  requested. 
Reversed  and  remanded. 


8aus— Wmat  Coaarrrcrr*.— A  sale  of  a  chattel  ■  the  transfer  of  the 
property  in  it  for  a  oooaideratMm,  and  ie  ordinarily  perfected  by  the  deliv- 
ery of  the  thing  sold  to  the  buyer,  and  the  delivery  of  the  price  therefor  to 
the  taller:  Stephem  t.  Giford,  137  Pa.  St.  219;  21  Am.  8t  Rep.  868,  and 
note;  Hutkmacker  r.  Harru,  38  Pa.  St,  481;  80  Am.  Dee.  602.  and  note; 
HiUr.  BO,  1  M.  J.  L.  261;  1  Am.  Dec  208. 

Balis — Wm  Cohfute.— Title  cannot  peea  under  a  contract  of  aale 
when  the  property  told  baa  not  bean  identified,  nor  whan  something  remain! 
to  be  done  for  the  pnrpoee  of  ascertaining  the  price,  at  by  weighing,  meas- 
uring, or  testing  the  goods,  where  the  price  is  to  depend  upon  the  quantity 
or  quality  of  the  goods:  Blackwood  t.  Cmtting  Packing  Co.,  76  Cal  212;  0 
Am.  St.  Rap.  199,  and  note;  Goldcr  r,  Ogden,  15  Pa.  8t  628;  63  Am.  Deo, 
618,  and  note;  Williams  r.  Allen,  10  Humph.  337;  51  Am.  Dec.  709,  and 
note;  Pleasants  r.  Pendleton,  6  Rand.  473;  18  Am.  Dee.  726.  A  sale  is  exec- 
utory and  incomplete  as  long  as  any  thing  remains  to  be  done  between  the 
buyer  or  seller  in  relation  to  the  goods:  Cleveland  ▼.  Williams,  29  Tex.  204; 
94  Am.  Deo.  274,  and  note.  A  sale  of  personal  property  is  complete  and 
passes  title  to  the  buyer  although  the  thing  sold  has  not  been  measured  or 
the  quantity  ascertained  in  any  way,  when  it  is  apparent  that  it  is  the  inten- 
tion of  the  seller  to  transfer  the  title,  and  of  the  buyer  to  accept  it:  SeweU  r. 
Eaten,  6  Wis.  490;  70  Am.  Deo.  471,  and  note.  8ee  the  extended  note  to 
TufU  t.  Griffin,  22  Am.  St.  Rep.  866,  and  the  note  to  Love  r.  State,  6  Am. 
St.  Rep.  237. 

8a lis.—  Loss  ow  Ooods,  Whm  Falls  ov  Purchases:  8ee  the  extended 
notes  to  Th/U  t.  Qrffln,  22  Am.  St  Rep,  866,  and  McNealv.Brasm,  26  Am. 
St  Rap.  46L 
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Sals*.— Thb  Execution  of  a  Sheriff's  Deed  Will  Be 
mm)  if  the  purchaser  took  possession  of  the  land  under  his  purchase 
■ad  hold  it  continuously  thereafter  in  his  own  right  for  the  period  of 
thirty-fire  Tears. 

Apron  Possession.— Thb  Possession  at  a  Mere  Trespasses  is  son- 
fined  to  the  premises  actually  occupied  by  him,  bat  the  possession  of 
one  claiming  nnder  color  of  title  is  oo*extensire  with  the  boundaries) 
described  in  the  written  instrument  under  which  he  claims  title. 

Adverse  Possession. — Possession  of  Land  Is  Not  Prima  Facie  Adverse 
to  the  true  owner. 

To  Constitute  Adverse  Possession  the  true  owner  must  know  that  the 
adverse  holder  claims  in  his  own  right,  or  the  possession  mnst  he  so  open 
and  notorious  as  to  raise  the  presumption  of  notice. 

Adverse  Possession.— The  Possession  of  a  Purchaser  at  a  8herift's 
8ale  Who  Has  Not  Taken  Out  a  Deed,  or  of  any  other  purchaser 
who  has  made  payment  in  fall  of  the  parebsse  price,  and  who  has  taken 
and  retained  possession,  is  presumed  to  be  in  his  own  right,  co-extensive 
with  bis  purchase,  and  adverse  to  the  bolder  of  the  legal  title.  If  the 
possession  of  snch  purchaser  is  continuous  for  the  statutory  period 
without  recognition  of,  or  subordination  to,  the  legal  title,  the  vendor'e 
right  of  entry  is  barred. 

Execution  Sals — Estoppel.— The  defendant  in  execution  cannot  dispute 
the  title  at  an  execution  sale,  as  a  general  rule. 

Adverse  Possession  Mat  Be  Shown  bt  Ant  Acts  suitable  to  the  charac- 
ter of  the  land.  Neither  fences  nor  cultivation  are  essential  to  such 
possession  when  the  acta  of  ownership  are  those  to  which  the  lands  are 
adapted,  and  are  continuous,  exclusive,  and  hostile  to  the  claims  of  others. 

Adverse  Possession.— The  Payment  of  Taxes  may  be  taken  into  con- 
sideration with  other  facts  and  circumstances  relied  upon  to  show  an 

adverse  possession  of  real  property. 
Adverse  Possession  Mat  Be  Broken  only  by  the  act  of  the  true  owner, 

or  the  intrusion  of  a  stranger,  or  the  abandonment  of  the  premises  by 

the  occupant  himself. 

Adverse  Possession  Is  Not  Interrupted  by  an  unknown  intrusion  of 
strangers  unless  continued  for  such  a  time  as  to  become  an  assertion  of 
right.  If  such  intrusion  is  known,  but  not  submitted  to,  nor  acquiesced 
in,  bat  is  forthwith  remedied  by  legal  process,  it  does  not  amount  to  an 
interruption  of  the  continuous  possession. 

Prescriptive  Title. — Adverse  possession  held  until  the  claim  of  title  ban 
ripened  into  a  fee  necessarily  destroys  all  outstanding  legal  titles. 

Prescriptive  Title,  When  Will  Be  Aided  in  Equity.— One  who  has 
held  possession  of  land  under  such  circumstances,  and  for  such  time,  that 
he  has  thereby  acquired  title  thereto  by  prescription,  may  call  upon  a 
court  of  equity  to  establish  such  title,  and  to  give  him  evidence  thereof 
by  entering  a  decree  quieting  his  title  against  the  person  in  whom  the 
title  appears  to  be  vested  by  the  record,  if  he  has  at  the  time  no  ade- 
quate legal  remedy,  but  if  there  is  an  action  pending  against  him  in  a 
oourt  of  law  wherein  his  title  may  be  pat  in  issue  and  established 
there  *  «m>  equity  in  his  bill  N>  quiet  title,  and  it  will  be  dismissed. 
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Suit  against  Joseph  S.  Smith,  sheriff  of  Jefferson  county, 
and  James  W.  Normant  and  other  heirs  at  lair  of  James  1L 
Normant,  to  enjoin  an  action  of  ejectment  brought  by  the 
defendant  in  the  circuit  Court  of  Jeflfersoft  Gounty  td  MGtfftf 
possession  of  real  property,  and  also  to  diteit  out  of  thd  f>l&in- 
tifffe  in  the  ejectment  suit  the  legal  title  to  such  property,  and 
to  quiet  the  possession  of  the  complainants.  A  demurrer 
was  interposed  to  the  bill,  and  a  motion  made  to  dismiss  such 
bill  for  want  of  equity,  and  to  dissolve  the  injunction  which 
had  been  granted.  The  demurrer  was  overruled,  and  tha 
motion  denied,  and  thereupon  the  complainants  appealed. 

Arnold  and  Evans,  for  the  appellants. 

Hewitt,  Walker  and  Porter,  for  the  appellees. 

1M  CoLEMAtf,  J.  On  the  thirteenth  day  of  May,  1890t 
James  W.  Normant  el  al.  instituted  the  action  of  ejectment 
in  a  court  of  law  against  appellees  to  recover  a  certain  tract 
of  land.  The  complainants  thereupon  filed  the  present  bill 
in  the  equity  court,  to  enjoin  the  prosecution  of  the  ejectment 
suit,  and  also  to  have  the  legal  title  divested  out  of  the  plain- 
tiffs in  the  ejectment  suit,  and  to  quiet  the  possession  of  the 
complainant. 

The  averments  of  the  bill  show  that  the  plaintiffs  in  the 
ejectment  suit  are  the  heirs  of  James  W.  Normant  who  died 
in  May,  1881,  and  from  him  derive  title.  The  bill  further 
shows  that  on  the  third  day  of  September,  1855,  James  W. 
Normant  was  seised  and  possessed  of  the  lands  in  controversy, 
that  prior  to  that  time,  to  wit,  on  the  nineteenth  day  of  March, 
1855,  suit  in  the  circuit  court  was  instituted  by  Joseph  R. 
Smith  and  others  against  James  W.  Normant,  and  on  the 
same  day  a  copy  of  the  summons  and  complaint  was  regu- 
larly served  upon  the  defendant  in  person,  and  at  the  August 
term  of  the  court,  after  service,  recovered  a  judgment  against 
him.  An  execution  was  issued  upon  the  judgment,  and  was 
placed  in  the  hands  of  the  sheriff  on  the  third  day  of  Sep- 
tember and  by  him  levied  upon  the  lands  in  controversy  on 
the  2d  of  November,  and,  after  legal  advertisement  and  notice, 
the  lands  were  "  regularly  sold  by  the  sheriff  by  virtue  of 
said  execution  on  the  third  day  of  December,  1855."  At 
the  sheriff's  sale  one  Hawkins  bought  the  lands  which  lie  in 
section  twenty-nine,  and  one  Bagley  and  James  A.  Mudd  pur- 
chased the  lands  which  lie  in  section  thirty-two.    The  present 
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eomjriatoarite  elaim  by  mleho  conveyances  duly  executed 
from  the  purchasers  at  sheriff 's  sale.  The  claims  of  the  com- 
plfttaante,  throtfgh  J>aper  titles,  began  the  latter  part  of  the 
year  1879. 

The  bill  avers  that  the  price  paid  at  sheriff's  sale  was  a 
*••  fair  equivalent  for  the  value  of  the  land,  that  it  was  paid 
to  the  sheriff,  and  credited  upoh  the  judgment  The  bill 
avers  that  from  some  cause  the  sheriff  failed  and  neglected  to 
execute  deeds  to  said  purchasers,  that  said  Hudson  (the  then 
sheriff)  has  long  since  been  dead,  and  that  Joseph  S.  Smith 
is  bis  successor  in  the  office  of  sheriff.  The  bill  avers  that 
from  the  date  of  the  sheriff's  sale  to  the  filing  of  the  bill,  the 
complainants,  and  those  from  whom  they  claim,  have  paid 
the  taxes  on  the  land,  and  that  "neither  Normant  nor 
defendants  ever  asserted  any  claim  to  said  lands  until  the 
13th  of  May,  1890,  when  the  defendants  filed  an  action  in 
ejectment." 

The  only  averments  as  to  the  possession  of  the  land  by 
complainants  and  those  from  whom  they  derive  title  is  in  the 
tenth  paragraph  of  the  bill,  and  is  in  the  following  words: 
44  Orators  show  that  the  lands  hereinbefore  described  were,  at 
the  time  of  said  sale,  and  still  are,  woodlands;  that  the  soil 
thereof  is  poor,  and  almost  entirely  unsusceptible  of  cultiva- 
tion; that  at  the  time  of  the  sheriff's  sale  aforesaid,  and  for 
years  afterwards,  said  lands  were  valuable  only  for  the  fire- 
wood which  could  be  cut  therefrom,  and  complainants  aver 
that  such  use  was  made  of  the  land  by  the  purchasers  at  the 
sheriff's  sale,  and  their  successors,  for  several  years,  that 
when  the  lands  passed  partly  into  the  hands  of  the  Red 
Mountain  Iron  and  Coal  Company  they  were  used  for  obtain- 
ing wood  to  make  charcoal  for  said  iron  company.  That 
since  then  a  sawmill  was  operated  on  said  land  for  several 
years  under  a  lease  from  complainants,  and  that  complain- 
ants are  now  in  possession."  It  is  also  averred,  as  we  have 
stated,  that  complainants,  and  those  from  whom  they  derive 
their  title,  have  paid  their  taxes  on  the  land  since  the  pur- 
chase at  the  sheriff  's  sale.  These  are  the  only  averments  in 
tne  bill  to  show  possession  of  the  purchasers  at  sheriff's  sale, 
and  their  subpurchasers.  It  is  not  averred  that  the  acts  of 
cutting  firewood,  making  charcoal,  the  lease  for  the  purpose 
of  a  sawmill,  etc.,  or  the  payment  of  taxes  were  made  or 
done  under  a  claim  of  right.    Pleading  must  be  construed 
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most  strongly  against  the  pleader.  The  averment  that  these 
acts  were  performed  for  "several  years"  is  very  indefinite. 
It  is  possible,  under  this  averment,  that  no  acts  of  ownership 
were  exercised  until  after  the  expiration  of  ten  years  from 
the  time  of  the  purchase  at  sheriff's  sale.  The  averment  is 
entirely  inconsistent  with  a  total  abandonment  of  rights 
acquired  by  the  purchase  at  the  sheriff's  sale,  for  a  period  of 
more  than  ten  years  after  such  purchase.  We  will  endeavor 
to  declare  some  principles  of  law,  which  appear  to  18T  be* 
applicable  to  the  facts  of  this  case,  and  which  may  serve  as 

m 

a  guide  in  its  future  litigation. 

From  the  d$te  of  the  sheriff's  sale  to  the  beginning  of  the 
action  in  ejectment  the  length  of  time  was  about  thirty-five 
years.  If  the  purchasers  took  possession  of  the  land  under 
their  purchase,  and  held  it  continuously  during  that  time  ia 
their  own  right  under  the  purchase,  the  law  would  presume 
that  a  deed  was  executed  by  the  sheriff.  This  conclusion 
results,  necessarily,  from  the  rule  of  law  which  prevails  in 
this  state:  McArthur  v.  Carrie,  32  Ala.  76;  70  Am.  Dec.  529;. 
WiUon  v.  Holt,  83  Ala.  540;  3  Am.  St.  Rep.  768.  The  pre- 
sumption  of  law  in  the  present  case  is  overcome  by  the  posi- 
tive averment  of  the  bill  that  no  deed  was  ever  executed 
by  the  sheriff,  and  which  averment  on  demurrer  must  ba 
regarded  as  true  against  the  pleader. 

An  important  inquiry  is  as  to  the  extent  and  character  of 
the  possession  of  the  purchasers  at  sheriff's  sale,  if,  in  fact, 
they  entered  into  possession  of  the  land  under  their  par- 
chase.  It  is  the  law  that  the  possession  of  a  mere  trespasser 
is  confined  to  the  premises  actually  occupied  by  him — "poa- 
sessio  pedis"  limits  the  extent  of  his  adverse  holding.  It  is 
also  settled  that  the  possession  of  one  claiming  under  color  of 
title  is  co-extensive  with  the  boundaries  described  by  the 
written  instrument  under  which  he  claims  and  holds:  Lucy 
v.  Tennessee  etc.  R.  R.  Co.,  92  Ala.  246;  Burks  v.  Mitchell,  78 
Ala.  63;  Childress  v.  Calloway,  76  Ala.  133;  StovaU  v.  Fowler, 
72  Ala.  78. 

It  is  further  settled  that  mere  possession  of  land  is  not 
prima  facie  adverse  to  the  title  of  the  true  owner.  To  have 
this  effect  it  must  be  shown  that  the  true  owner  knew  that 
the  adverse  holder  claimed  in  his  own  right,  or  it  must  be  so 
open  and  notorious  as  to  raise  the  presumption  of  notice: 
Robinson  v.  Allison,  97  Ala.  596;  Dothard  v.  Denson,  72  Ala. 
644;  Lucy  v.  Tennessee  etc.  R.  R.  Co.,  92  Ala.  246. 
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The  purchasers  in  the  present  case  at  sheriff's  sale 
obtained  no  paper  title  or  instrument  to  mark  the  boundary 
of  their  purchase  and  possession.  Possession  by  them  under 
their  purchase  at  the  iff's  sale,  having  paid  the  purchase 
money,  would  not  be  that  of  trespassers.  Under  the  aver* 
ments  of  the  bill  the  purchasers  had  a  perfect  equity  to  the 
land,  and  had  the  right  to  compel  a  conveyance  to  them  of 
the  legal  title.  The  statute  of  frauds  expressly  excepts  from 
its  operation  contracts  for  the  sale  of  land  where  the  pur* 
chaser  pays  in  part  or  in  whole  the  purchase  money,  and  is 
let  into  possession  under  his  purchase. 

In  the  case  of  Ridgeway  v.  Holliday,  59  Mo.  444,  the  rule  is 
thus  declared:  "Where  one  buys  land,  pays  the  purchase 
189  money  therefor,  and  enters  into  possession  thereof,  with 
an  agreement  (verbal  agreement  as  the  facts  show)  that  a 
deed  shall  be  made,  there  being  no  contingency  upon  the 
occurrence  of  which  he  is  to  surrender  the  possession  to  his 
vtuidor,  the  transaction  is  not  an  agreement  to  purchase,  it  ia 
a  sale.  The  contract  is  executed  on  the  part  of  the  vendee* 
and  he  does  not  hold  under  bis  vendor,  but  adversely  t* 
him."  "  It  is  not  the  case  of  a  vendee  holding  under  a  bond, 
for  title,  or  other  executory  contract  of  purchase,  where  some- 
set  remains  to  be  performed  by  the  vendee  before  he  can 
demand  the  legal  title." 

The  possession  of  land  by  a  purchaser  under  a  contract  of 
purchase  who  has  paid  all  the  purchase  money  in  law  is  pre* 
sumed  to  hold  in  bis  own  right,  and  his  possession,  after  pay* 
ment  of  the  purchase  money,  is  adversely  to  his  vendor.  The 
law  does  not  require  of  him  further  notice  to  his  vendor  that 
he  holds  adversely,  and  if  his  possession  is  continuous  for 
the  statutory  period,  without  some  recognition  of,  or  subordi* 
nation  to,  the  legal  estate  of  the  vendor,  the  right  of  entry  or 
of  action  to  recover  possession  is  barred.  This  is  the 
accepted  rule  of  law  in  this  state:  PotU  v.  Coleman,  67  Ala. 
226;  Tayloe  v.  Dugger,  66  Ala.  446;  State  v.  Conner,  69  Ala. 
212;  Beard  v.  Ryan,  78  Ala.  48;  Ncwtome  v.  Snw>  91  Ala. 
641;  24  Am.  St.  Rep.  934. 

"  The  general  rule  is  that  when  lands  have  been  sold  under 
execution,  the  defendant  in  execution,  when  sued  by  the  pur* 
chaser  for  possession,  can  not  dispute  the  plaintiff's  title, 
The  doctrine  of  all  the  cases  on  this  point  is,  that  the  pur* 
chaser  comes  into  exactly  such  estate  as  the  debtor  bftd; 

v«u 


50  Normant  v.  Eureka  Company.       [Alabama, 

Newell  on  Ejectment,  711;  Hayes  v.  Bernard,  88  I1L  297; 
Ferguson  v.  Miles,  3  Gilm.  858;  44  Am.  Dec.  702;  Skerry  ▼. 
Denn,  8  Blackf.  552;  Jackson  v.  Qraham,  8  Gaines,  188. 

We  are  clearly  of  the  opinion  that  a  purchaser  who 
pays  the  purchase  money  for  land  and  takes  possession  of 
it  under  a  legal  contract  of  sale,  whether  verbal  or  written, 
has  possession  co-extensive  with  the  lands  included  in  his 
contract  of  purchase,  and  he  may  show  the  extent  of  his 
possession  by  proof  of  the  contract  of  sale  and  purchase, 
that  in  such  a  case  the  contract  will  fix  the  boundary  of  his 
possession.  This  principle  applies  as  between  vendor  and 
vendee,  or,  in  case  of  execution  sale,  to  the  defendant  in 
•execution  and  the  purchaser  at  such  sale.  It  is  not  intended 
to  modify  or  effect,  in  any  way,  the  doctrine  declared  in  the 
above  authorities  as  to  the  possession  of  mere  trespassers,  or 
those  who  claim  under  color  of  title,  but  simply  to  declare 
that  a  189  valid  contract  of  sale  of  land  fixes  the  extent  of 
the  possession  of  one  entering  upon  and  holding  possession 
under  such  a  contract,  just  as  the  possession  of  one  who  is 
cinder  color  of  title  is  limited  by  the  description  in  the 
writings  which  confer  color  of  title. 

"  Possession  may  be  shown  by  acts  suitable  to  the  character 
4>f  the  land."  "  A  fence  or  inclosure  is  not  an  essential  ele- 
ment of  adverse  possession,  but  is  only  one  of  many  acts 
indicative  of  possession  and  claim  of  ownership.'1  And  we 
may  add,  cultivation  is  not  an  essential  element  of  adverse 
possession,  when  the  acts  of  ownership  are  such  as  those  to 
which  the  land  is  adapted,  and  such  occupancy  and  use  are 
•continuous,  exclusive,  and  hostile  to  the  claims  of  others, 
and  intended  to  be  such:  Bell  v.  Denson,  56  Ala.  449;  Doe  ex 
■dem.  v.  Anderson,  79  Ala.  215;  Newell  on  Ejectment,  725; 
Sauers  v.  Giddings,  90  Mich.  50.  The  payment  of  taxes  is 
to  be  taken  into  consideration  with  the  other  facts  and  cir- 
cumstances. Possession  under  a  claim  of  right  is  a  question 
-of  fact,  the  existence  of  which  is  to  be  determined  by  the 
conduct,  acts  of  ownership  exercised  over  the  land,  and  decla- 
rations of  the  party  in  possession. 

u  Adverse  possession  once  established  can  be  broken  only 
in  one  of  three  ways:  1.  By  the  act  of  the  real  owner;  2.  By 
the  intrusion  of  a  stranger;  8.  By  the  abandonment  of  the 
premises  by  the  occupant  himself":  Doe  ex  dem.  v.  Anderson^ 
79  Ala.  215. 
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Unknown  intrusion  of  strangers  will  not  interrupt  the  con- 
tinuity of  possession  unless  continued  for  such  length  of  time 
aa  to  become  assertion  of  right":  Bell  v.  Den*on, 56  Ala.  449. 
And  if  such  intrusions  are  known  and  not  submitted  to,  or 
acquiesced  in,  but  are  forthwith  remedied  by  recourse  to  legal 
redress,  they  will  not  amount  to  an  interruption  of  the  con- 
tinuity of  possession. 

Adverse  possession  held  until  the  claim  and  title  has  ripened 
into  a  fee  necessarily  destroys  all  outstanding  legal  titles. 
There  can  not  be  an  absolute  fee-simpler  title  to  the  whole  land 
in  each  of  two  adverse  claimants  at  the  same  time.  If,  theve- 
fore,  complainants  went  into  possession  under  their  purchase, 
and  held  adversely  for  a  period  sufficient  to  perfect  their  title 
into  a  fee,  there  can  be  no  legal  title  in  the  complainants 
unle68  they  have  acquired  title  by  a  subsequent  possession 
and  adverse  holding  for  the  statutory  period.  The  averments 
of  the  bill  exclude  the  consideration  of  any  title  thus  acquired 
by  respondent.  Notwithstanding  a  fee  title  may  be  acquired 
by  adverse  possession,  there  may  be  a  cloud  on  such  title, 
inasmuch  as  the  record  lto  of  titles  or  written  evidence  of 
title  may  tend  to  show  a  legal  title  outstanding  in  another, 
which  might  lead  to  litigation  or  depreciate  the  value  of  the 
property. 

A  person  in  possession  of  land  having  a  perfect  equity  with- 
out  having  acquired  the  legal  title  may  come  into  a  court  of 
equity  and  enforce  a  specific  performance,  and  have  his  title 
perfected,  whether  or  not  there  be  a  pending  suit  involving 
his  right  and  title.  If  sued  in  ejectment,  having  a  perfect 
equity,  and  not  a  legal  title,  he  may  enjoin  the  prosecution  of 
the  suit  by  bill,  and  a  court  of  equity  having  jurisdiction  to 
protect  his  equity,  and  to  invest  him  with  the  legal  title,  may 
retain  the  bill  upon  proper  averments,  and  do  complete  jus- 
tice between  the  parties,  to  the  extent  of  settling  the  entire 
litigation:  Shipman  v.  Furniis,  69  Ala.  555;  44  Am.  Rep. 
528.  See  for  a  discussion  of  the  question  Wkittock  v.  Jb&iuon, 
87  Va.  323. 

We  hold  further  that  a  person  in  possession  of  land,  who 
has  a  fee  title  acquired  by  an  adverse  possession,  but  without 
written  evidence  of  it,  or  a  judgment  at  law,  or  decree  of  a 
court  establishing  his  title,  there  being  no  suit  against  him 
involving  his  right  of  possession,  or  the  validity  of  his  title, 
may  come  into  a  court  of  equity  for  relief. 
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In  EchoU  ▼.  Hubbard,  90  Ala.  319,  the  court  uses  this  lan- 
guage: "If  a  link  in  the  chain  of  title  is  lost,  or  the  descrip- 
tion in  any  link  of  the  chain  of  title  is  lost,  or  the  description 
in  anj  link  of  that  chain  is  so  indefinite  and  indeterminable 
as  to  require  a  resort  to  evidence  aliunds  to  identify  the  land 
really  conveyed,  the  deed  from  Pope,  administrator,  to  Patton 
is  a  cloud  on  her  title,  '  which  would  embarrass  alienation,  is 
calculated  to  engender  a  sense  of  insecurity,  and  may  be  the 
source  of  unfounded  or  vexatious  litigation,'  and  which  a 
court  of  equity  will  remove  while  the  evidence  necessary  to 
establish  the  real  boundaries  is  yet  at  band. 

In  the  latter  aspect  where  adverse  possession  is  relied  on 
by  the  complainant,  which  is  the  case  we  find  in  this  record, 
the  right  of  necessity  must  be  effectuated  by  extraneous  evi- 
dence, and  equity  may  always  be  invoked,  in  the  absence  of 
a  legal  remedy,  to  quiet  a  title  thus  resting  in  parol:  See 
Manton  v.  Howe,  89  Ala.  722,  and  other  authorities  to  the 
proposition  cited  in  the  opinion. 

But  as  was  said  in  Jones  v.  Ds  Qraffenreid,  60  Ala.  151, 
44  The  principle  on  which  equity  intervenes  to  remove  a  cjflijd, 
or  impending  cloud,  from  the  title  is  tljat  the  party,  being  in 
possession,  ean  not  bring  an  action  at  law  tp  establish  his  title 
or  to  test  its  strength;  and  it  is  unreasonable  191  that  fre 
ah  ill  be  required  to  stand  in  suspense  until  it  stilts  the  inter- 
est or  caprice  of  his  adversary  to  bring  suit;  bis  title  in  the 
mean  time  resting  under  distrust,  while  he  is  at  all  times 
liable  to  lose  the  benefit  of  important  evidence  by  tbe  death 
of  witnesses:  See  Rea  v.  I^ongstresU  54  Ala,  291;  3  Brickell's 
Digest,  855,  see.  245;  Echols  v.  Hubbard,  90  Ala.  311. 

It  is  urged  as  a  ground  of  objection  to  the  equity  of  the  bill 
that  the  statute  affords  a  complete  remedy  in  a  court  of  law. 
The  rule  in  such  cases  is  this:  If  the  equitable  right  and 
remedy  existed  prior  to  the  adoption  of  the  apt  embodied  in 
section  2916  of  the  code  the  statutory  remedy  therein  fur- 
nished would  not  destroy  the  equitable  remedy,  unless  the 
language  of  the  statute  limited  the  remedy  to  the  one  therein 
provided:  Jackson  v.  Jackson,  91  Ala.  292. 

The  remedy  invoked  in  this  case,  not  being  under  the  stat- 
ute, but  the  equitable  remedy,  which  exists  independent  of 
the  statute,  the  present  sheriff  was  not  a  necessary  or  proper 
party.  The  ohanoery  ^urt  may  appoint  its  register,  or 
other  proper  person,  to  exeoute  a  conveyance,  when  the  relief 
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is  granted,  or  its  own  decree  is  sufficient  to  divest  or  invest 
the  legal  title:  Jones  v.  Woodstock  Iron  Co.,  95  Ala.  651. 

We  further  declare  the  law  to  be  that  a  purchaser  of  land 
who  takes  possession;  having  paid  all  the  purchase  money, 
holds  adversely  to  his  vendor,  and,  in  such  case,  the  vendor 
is  charged  with  notice  of  the  adverse  holding.  A  purchaser 
in  possession  of  land,  bought  at  execution  sale,  issued  upon 
a  judgment  recovered  on  personal  service,  and,  after  legal 
advertisement,  having  paid  the  purchase  money,  holds  ad- 
versely to  the  defendant  in  execution,  and  the  defendant  in 
execution  upon  the  same  principle  is  charged  with  notice 
that  such  possession  is  adverse.  We  can  perceive  no  valid 
reason  for  holding  a  different  rule  in  the  case  of  a  defendant 
in  execution  and  purchaser  at  execution  sale  in  such  cases 
and  a  vendor  and  vendee. 

The  averments  of  the  bill  show  that  there  was,  at  the  time 
of  the  filing  of  the  bill,  a  suit  pending  for  the  recovery  of  the 
land  in  a  court  of  law,  and  by  which  complainants'  legal  title 
might  be  tested  and  established  by  the  judgment  of  a  court 
of  law.  Under  the  principles  we  here  declared  there  is  no 
equity  in  the  bill,  so  far  as  it  seeks  to  remove  a  cloud  or  per- 
fect a  chain  of  title. 

The  averments  of  the  bill  and  the  relation  of  the  parties  to 
each  other  do  not  admit  of  its  consideration  as  a  bill  for 
specific  performance  against  the  heirs  of  Normant;  and  if  it 
***  could  be  regarded  as  such  a  bill,  inasmuch  as  it  seeks 
affirmative  relief,  the  delay  of  thirty-five  years  before  assert- 
ing the  right  is  sufficient  to  stamp  it  as  a  stale  demand. 

Our  conclusion  is  that  the  court  erred  in  overruling  the 
demurrer  to  the  bill,  and  in  denying  the  motion  to  dissolve 
the  injunction.  The  case  is  reversed  and  remanded,  that 
complainants  may  have  an  opportunity  to  amend  their  bill* 
if  they  can,  so  as  to  give  it  equity,  or  take  such  orders  as 
they  may  be  advised  in  the  premises. 
Reversed  and  remanded. 

Adverse  Possebbio*-— Possession  Whether  Prima  Facie  Advebse  to 
True  Owhek.—  There  is  every  presumption  that  occupancy  m  in  subor- 
dination to  the  true  title,  and  if  a  possession  ia  claimed  to  be  advene 
the  act  of  the  wrongdoer  moat  be  strictly  construed,  and  the  oharacter  of 
his  possession  dearly  shown;  PrtbU  ▼.  Maime  Cent  R.  &.  Co.,  86  Me.  2<X>i 
36  Am.  St.  Rep.  366;  Schwallback  v.  Chicago  etc  Ry.Qo*,  69  Wis.  292;  2  Am, 
8t  Rep.  740,  and  note  with  the  cases  collected. 
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Adverse  Fu«iaM03i— How  Shown.— T%is  question  ii  fully  discussed  in 
the  moaogrmphie  note  to  De  Frieze  v.  Qwmt,  28  Am.  8t  Rap.  158$  note  to 
Aftaefr  v.  Reynold*,  96  Am.  Dec  242. 

Adverse  Possession. — Payment  of  Taxis  as  Evidence:  Seo  the  extendod 
note  to  De  frieze  v.  QniaC  88  Am.  St.  Rep.  161;  Wrtnr.  Parker,  67  Conn, 
629;  U  Am.  St.  Rep.  127,  and  note;  and  Prick  v.  Smom,  76  CaL  337;  7  Am. 
8*.  Rep.  177. 

Adverse  Possession— Presumption  of  Conveyance  Fbom  Lapse  of 
Tool — The  presumption  of  a  gnat  arises  from  adverse  possession  for  a 
long  period  of  time:  Arnold  v.  Steven*,  24  Pick.  106;  36  Am.  Dec  306,  and 
note:  Valemtim  v.  />«r,  22  Pick.  85;  33  Am.  Dee.  715;  M itched  v.  Walter, 
2  Aiken,  266;  16  Am.  Dec  710;  Conger  v.  Weaver,  6  CaL  548;  65  Am.  Deo. 
628.  8ee,  also,  the  extended  note  to  McCuUongh  v.  Wall,  53  Am.  Dec 
726l 

Adtxbsb  Possession—Proof  of.— This  qnestion  wiD  be  fonnd  thoroughly 
discnseed  in  the  notes  to  Smeberg  v.  Cunningham*,  85  Am.  St.  Rep.  617; 
Peter  v.  Stephens,  28  Am  St  Rep.  451,  and  the  extended  notes  to  De  Frieze 
▼.  Quint,  28  Am  St  Rep.  158;  and  Levis  v.  Kendo*,  14  Am.  Dee.  71. 

Adverse  Possession.-- How  Rsorsn;  See  the  extended  note  to  Peabodw 
v.  Hewitt,  83  Am.  Dec  487. 

Adverse  Possession— -Effect  oar  Title  by.— The  title  to  land  by  adverse 
possession  is  as  effectnal  as  that  created  in  any  other  way:  Greene  v.  Comae, 
127  N.  Y.  386;  24  Am  St.  Rep.  458,  and  note;  note  to  CVmnon  v.  Stockrnon, 
Dee.  208,  where  the  eases  are  collected* 
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Practice.— A  General  Objection  to  Evidence  is  properly  overruled  if  a 

part  of  it  is  admissible,  though  another  part  is  not. 
Evidence  of  Collective  Facts.— The  answer  of  a  witness,  asked  what 

improvements  were  on  certain  lands  at  a  time  designated,  that  "aright 

smart  of  improvements  have  been  made  in  clearing  and  fencing,"  is  a 

conclusion  of  facts,  and  as  a  collective  fact  is  admissible. 
Adoptions.— The  Act  of  Adoption  of  a  Child  is  one  by  which  a  person 

takes  a  child  of  another  into  bis  own  family  and  treats  it  as  his  own. 
Adoption. — Statutes  Authorizing  the  Adoption  of  the  Children  of 

Other  Persons  should  be  given  a  liberal  intendment  and  operation. 
An  Adopting  Parent  assumes  the  duties  of  a  natural  parent,  and  is  entitled 

to  the  custody  of  the  child  adopted,  and  to  its  services  and  earnings, 

as  against  all  persons,  except  one  of  its  parents  who  has  not  consented 

to  the  adoption. 
An  Adopted  Child  Is  Entitled  to  the  Same  Homestead  Exemption  as 

if  it  were  the  natural  child  of  the  adopting  parent  or  parents. 
The  Homestead  Exemption  Allowed  to  Children  by  the  laws  of  Ala* 

bama  terminates  when  they  attain  their  majority,  or  osass  to  be  bom 

fide  residents  of  the  state. 
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Action  by  attachment,  in  which  certain  lands  were  levied 
upon,  and  thereafter  the  defendant's  adopted  daughter  filed  a. 
claim  of  exemption.  The  levy  was  in  1888.  The  adopted 
daughter,  at  the  time  of  the  trial,  in  February,  1892,  waa 
twenty-two  years  of  age,  and  was  a  married  woman,  residing 
on  the  land  with  her  husband.  The  wife  of  her  adopting 
father  died  after  he  left  the  state.  Judgment  in  the  exemp- 
tion contest  was  in  favor  of  the  adopted  daughter,  and  plain- 
tiff appealed. 

/.  W.  Austin  and  W.  T.  L.  Cofer,  for  the  appellant 
Qeorge  JJ.  Parker,  for  the  appellee. 

944  Haralson,  J.  The  question  propounded  to  the  defend- 
ant, on  her  examination  as  a  witness, — "  State  whether  ***  or 
not  you  were  a  resident  of  this  county  and  state,  and  whether 
you  intended  to  remain  so,  in  December,  1888? — contains  two 
inquiries,  either  of  which  might  have  been  differently  an- 
swered. The  first — whether  she  was  a  resident  of  this  state — 
is  a  collective  fact:  Pollock  v.  Gantt,  69  Ala.  373;  44  Am.  Rep. 
519;  Hood  v.  Disston9  90  Ala.  379,  and  was  legal  and  perti- 
nent, as  only  residents  are  entitled  to  exemptions;  the  second, 
calling  for  her  intentions,  was  not:  Sternau  v.  Marx,  58  Ala. 
608;  Wilson  v.  State,  73  Ala.  527.  But  it  is  a  familiar  rule 
that  where  there  is  a  general  objection  to  evidence,  as  in  this 
instance,  a  part  of  which  is  legal  and  another  part  illegal,  it 
may  be  overruled:  Richmond  etc.  R.  R.  Co.  v.  Jones,  92  Ala* 
225. 

2.  The  questions  allowed  to  be  asked  defendant,  and  ex- 
cepted to  by  plaintiff — "What  were  the  improvements  on 
said  land  in  1886,  when  Robert  Jones  left,  and  what  were- 
their  condition,  and  whether  any  improvements  have  been 
made  on  the  land  since  Jones  left,  by  you,  or  for  you  ? — were 
not  improper,  since  answers  to  them  might  tend  to  show  tho 
value  of  the  property,  an  important  inquiry,  in  one  phase  of 
the  case.  The  answer  to  the  last  question — "A  right  smart 
improvements  have  been  made  in  clearing  and  fencing" — was 
a  mere  conclusion  of  facts,  an  inference  necessarily  involving 
fkcts  as  to  the  quantity  of  land  cleared  and  fenced,  which,  as 
a  collective  fact,  was  properly  allowable,  subject  to  the  cross* 
examination  of  the  plaintiff,  if  he  desired  the  matter  stated 
more  explicitly  or  in  detail:  South  etc.  R.  R.  Co.  v.  McLendou,, 
63  Ala.  276;  Hood  v.  Disston,  90  Ala.  379. 
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Besides,  a  sufficient  answer  to  all  these  exceptions  is,  that 
if  material,  they  could  not  have  influenced  a  jury  in  any 
way,  since  the  court  gave  the  general  charge  for  the  defend- 
ant, thereby  withdrawing  from  the  jury  all  consideration  of 
the  facts,  except  as  to  their  belief  of  them,  there  being  no 
conflict  in  the  evidence:  1  Greenleaf  on  Evidence,  sec.  52. 

3.  There  was  no  error  in  refusing  to  allow  plaintiff  to  ask 
defendant,  on  her  cross-examination,  "  If  Jones'  wife  was  on 
good  terms  with  him  when  he  left,  and  if  she  went  with  him?** 
Answer  to  the  question  was  irrelevant  to  the  principal  fact  or 
matter  in  dispute. 

4.  The  declaration  of  claim  of  exemption,  made  and  filed 
in  the  office  of  the  judge  of  probate  of  Cullman  county,  in 
this  state,  was  made  and  recorded  in  accordance  with  the 
statutes  on  the  subject,  and  was  relevant,  since  the  statute 
makes  it,  thereafter,  prima  facie  correct,  and  operative  as 
notice  of  its  contents:  Code,  sees.  2507,  2515,  2517,  2537. 

The  statute  makes  the  certified  copy  of  such  proceedings 
•*•  (and  these  were  properly  certified)  have  the  same  effect 
as  if  the  originals  were  produced  and  proved.  But,  in  addi- 
tion to  the  certified  transcript,  the  defendant  introduced, 
proved,  and  read  the  original  minute  entries  of  this  proceed- 
ing from  the  record  book  of  the  psobate  court,  to  which  the 
plaintiff  also  objected.  But  these  objections  were  properly 
overruled,  since  either  was  sufficient:  Code,  sec.  2488;  Stev- 
enson v.  Moody,  85  Ala.  35. 

5.  A  transcript  of  the  proceedings  in  the  probate  court  of 
Cullman  county,  duly  certified,  by  which  defendant  claimed 
to  have  been  adopted  as  the  child  of  Robert  Jones,  was  offered, 
and  read  in  evidence  against  the  objection  of  the  plaintiff. 
The  proceedings  were  in  close  and  satisfactory  compliance 
with  the  statutory  mode  for  the  adoption  of  a  child:  Code, 
sec.  2367;  Abney  v.  De  Loach,  84  Ala.  393.  The  defendant 
also  proved  and  read  in  evidence  the  original  minute  entry 
of  said  proceeding,  from  the  record  book  from  the  probate 
court  of  said  county.  The  transcript  of  the  entry,  or  the  orig- 
inal entry  itself,  was  admissible:  Authorities,  supra. 

6.  The  act  of  adoption  of  a  child  has  been  defined  to  be 
"  one  by  which  a  person  takes  the  child  of  another  into  his 
family  and  treats  it  as  his  own":  1  Am.  &  Eng.  Ency,  of  Law, 
204.  "  To  receive  or  treat  as  a  son  or  daughter  one  who  is 
the  child  of  another":  Worcester's  Dictionary.    "To  take 
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into  one's  family  as  a  son  or  heir;  to  take  and  treat  as  a  child, 
giving  a  title  to  the  privileges  and  rights  of  a  child  " :  Webster's 
Dictionary;  TUUy  v.  Harrison^  91  Ala.  295;  Ru$mU  v.  RumUU^ 
84  Ala.  48. 

Oar  statute  on  the  subject  is:  "Any  person  desirous  to 
adopt  a  child,  so  as  to  make  it  capable  of  inheriting  his  estate, 
real  and  personal,  or  to  change  the  name  of  one  previously 
adopted,  may  make  a  declaration  in  writing,  attested  by  two 
witnesses,  ....  which,  being  acknowledged  by  the  declar- 
ant before  the  judge  of  probate  of  the  county  of  his  residence, 
.  .  .  .  has  the  effect  to  make  such  child  capable  of  inheriting 
such  estate  of  the  declarant,  and  of  changing  its  name  to  the 
one  in  the  declaration," 

The  primary  object  of  the  statute  would  seem  to  be  to  allow 
any  person  to  adopt  the  child  of  another,  and  make  it  capable 
of  inheriting  his  estate,  if  he  should  die  intestate,  or  to  change 
the  name  of  one  previously  adopted.  But  a  liberal  intend- 
ment and  operation  should  be  given  to  the  statute.  Accord- 
ingly, we  held  on  this  subject,  in  another  connection,  that 
*'  though  adoption  may  not,  by  operation  of  the  statute,  origi- 
nate and  establish  all  the  legal  consequences  and  incidents 
MT  of  the  natural  relation  of  parent  and  child,  when  the 
adoptive  father  declares  his  own  name  as  the  name  by  which 
he  wishes  the  child  to  be  thereafter  known,  and  takes  it  into 
his  family  to  be  treated  as  a  child,  he  assumes  the  duties  of 
a  natural  parent,  and  is  entitled  to  its  custody  and  services, 
or  earnings,  as  against  all  persons,  unless,  it  may  be,  the  true 
parents,  when  they  have  not  consented  to  the  adoption": 
TiUey  v.  Harrison,  91  Ala.  297.  And  so  our  homestead 
exemption,  deemed  so  important  as  to  be  made  the  subject  of 
constitutional  and  legislative  provision,  is  one  in  favor  of  the 
family,  is  founded  in  a  spirit  of  humanity  and  benevolence, 
and  the  statutes  on  the  subject,  like  the  one  providing  for  the 
adoption  of  a  minor  are  to  be  liberally  construed:  8  Brickell's 
Digest,  490,  sec.  2;  Thompson  on  Homesteads,  sees.  47,  181. 
Applying  such  construction  to  our  homestead  and  exemption 
laws,  we  hold  that  an  adopted  child,  as  a  natural  one,  is  enti- 
tled, during  minority,  to  this  claim  of  exemption. 

7.  The  judgment  in  this  case  is  one  of  exemption  to  the 
defendant  Mso  long  as  said  Mary  J.  Scroggins  remains  a  bona 
fide  resident  of  the  state  of  Alabama/9  etc.  The  statute  (Code, 
section  2507),  and  the  constitution  (article  10,  section  88), 
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limit  the  exemption  as  to  children  during  their  minority. 
The  judgment  entry,  no  doubt,  followed  section  2537  of  th« 
code — making  provision  for  exemption  in  favor  of  children 
when  the  father  absconds  or  abandons  his  family,  as  was  the 
case  here — which  provides  that  usuch  exemptions  shall  con- 
tinue only  so  long  as  the  wife  and  minor  child  or  children,  or 
either,  shall  remain  bona  fide  residents  of  this  state."  But 
this  section  must  be  construed  in  pari  materia  with  said  seo- 
tion  2507,  and  said  article  of  the  constitution,  and  clearly 
means  that  the  exemption  is  to  be  enjoyed  by  the  children, 
during  minority  only,  if  they  remain  bona  fide  residents  for 
that  length  of  time:  Miller  v.  Marx,  55  Ala.  322;  Hunter  ▼. 
Law,  68  Ala.  365;  Barber  v.  Williams,  74  Ala.  333;  Norton  ▼. 
Norton,  94  Ala.  481.  The  judgment  will  be,  here,  so  corrected, 
and,  as  corrected,  affirmed. 
Affirmed.  

Adoption — What  Constitutes. — Adoption  is  the  act  by  whtch  relational 
of  paternity  and  affiliation  are  recognised  as  legally  existing  between  persona 
not  so  related  by  nature:  Morrison  v.  Estate  of  Sessions,  70  Mich.  297;  14 
Am.  St.  Rep.  500.  The  subject  of  adoption  will  be  found  discussed  at  length 
in  Van  Moire  v.  Sankey,  1*8  III.  536,  post,  196,  and  extended  note. 

Adoption — Construction  of  Statutes.— The  riqht  of  adoption  being  in 
derogation  of  the  common  law  is  a  special  privilege  conferred  by  statute, 
and  the  rule  is  that  such  statutes  must  be  strictly  construed:  Furgeson  r. 
Jones,  17  Or.  204;  11  Am.  St.  Rep.  808.  In  order  to  effect  an  adoption, 
there  must  be  a  substantial  compliance  with  all  of  the  essential  requirements 
of  the  statute:  Estate  of  Johnson,  98  Gal  531. 
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Exemption. — Partners  cannot,  during  the  existence  of  the  partnerships 
claim  an  individual  exemption  in  partnership  property  taken  under  legal 
process  for  partnership  debts. 

Exemption  of  Partnership  Property. — A  sale  of  partnership  property  by 
one  partner  to  the  other  cannot  entitle  the  purchasing  partner  to  retain 
the  property  as  exempt  from  execution  for  the  partnership  debts.  To 
so  hold  would  be  to  sustain  a  transfer  which  must  necessarily  result  in 
delaying,  hindering,  and  defrauding  partnership  creditors. 

Thomas  H.  Watts  and  M.  N  Carlisle,  for  the  appellant 
Gardner  and  Wiley,  for  appellee. 

•■•  Coleman,  J.     The  facts  in  the  case  are  agreed  upon, 
d  present  but  one  question  for  our  consideration. 
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The  partnership  assets  of  a  firm  composed  of  two  members- 
are  of  less  value  than  one  thousand  dollars,  and  the  members- 
of  the  firm  own  no  other  property.  One  member,  who  is 
insolvent,  sells  out  for  a  cash  consideration  his  entire  interest 
in  the  partnership  to  his  copartner.  Can  the  purchasing 
partner  hold  the  property  under  the  exemption  laws,  against 
a  creditor  of  the  partnership? 

Creditors  of  a  partnership  have  no  claim  to,  or  lien  upon, 
partnership  property,  but  the  partners  themselves  have  such 
a  lien  upon  partnership  effects,  for  the  payment  of  partner* 
ship  debts,  and,  so  long  as  the  partnership  exists,  this  right 
of  each  partner  may  be  made  available  to  the  creditors  of  the 
firm,  upon  the  principle  of  subrogation:  Reese  v.  Bradford,  13 
Ala.  837. 

It  is  clearly  settled  as  to  the  law  of  this  state  that  partners 
cannot,  during  the  existence  of  the  partnership,  claim  an 
individual  exemption  in  partnership  property,  when  taken 
binder  legal  process  for  partnership  debts:  Giovanni  v.  Firtt 
Nat.  Bank,  55  Ala.  305;  28  Am.  Rep.  723;  Schlapbach  v. 
Long,  90  Ala.  525;  Terrell  v.  Huret,  76  Ala.  588;  Levy  v.  Wil- 
liams, 79  Ala.  171. 

The  exemption  laws  were  made  for  the  benefit  of  individ- 
uals, and  not  for  the  benefit  of  partners  as  such.  So  long  as 
the  partnership  existed,  neither  the  partnership  nor  the  in- 
dividual members  of  the  firm  were  entitled  to  claim  any  part 
of  the  assets,  as  exempt  from  partnership  debts. 

Under  the  facts  of  the  case,  the  selling  partner  was  insol- 
vent, the  purchasing  partner  owning  no  property,  except  that 
which  had  constituted  the  assets  of  the  firm,  with  out- 
standing partnership  liabilities  unprovided  for,  the  law  con- 
clusively presumes  that  the  parlies  knew  the  effect  of  their 
transaction  would  be  to  hinder,  delay,  and  defraud  the  part* 
nership  **7  creditors.  A  sale  by  the  partnership  to  a  third 
party,  for  a  cash  consideration  with  such  notice,  would  be 
declared  fraudulent  and  void.  Upon  what  principle  of  equity 
or  of  sound  reasoning  can  it  be  held,  that  the  partners  cannot 
make  a  valid  sale  to  a  third  party  so  as  to  defeat  their  firm 
creditors,  yet  the  creditors  may  be  defeated  by  a  sale  under 
the  same  circumstances  by  one  partner  to  his  copartner? 
Neither  party  owns  any  individual  interest  in  partnership 
property,  except  such  as  remains  after  payment  of  all  part* 
nership  debts.  We  are  of  opinion,  and  declare  the  law  to  be, 
that  any  disposition  of  property  for  a  present  consideration. 
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which  was  liable  to  a  debt  then  existing,  made  to  hinder, 
delay,  or  defraud  the  creditor,  all  the  parties  to  the  transao 
tion  having  knowledge  of,  and  participating  in,  the  fraudulent 
purpose,  is  fraudulent  and  void  as  to  such  creditor,  whether 
between  individuals  or  a  partnership  to  a  third  party,  or 
between  the  partners  themselves,  and  the  exemption  laws 
furnish  no  protection  to  the  grantee  under  such  circumstances. 
It  cannot  be  the  law  that  property  which  is  subject  to  legal 
process  may  become  exempt  property,  by  a  fraudulent  sale, 
entered  into  by  the  seller  and  purchaser  for  the  express  pur- 
pose of  defrauding  the  creditor,  the  purchaser  benefiting  the 
fraudulent  debtor  by  a  cash  payment  which  cannot  be  reached 
by  the  creditor,  and  the  purchaser,  who  was  also  a  debtor, 
secure  such  benefit  to  himself.  The  precise  question  has  not 
been  decided  by  this  court,  but  in  a  number  of  decisions  it  is 
declared,  "  One  partner  may  sell  to  his  copartner,  and  if  the 
sale  is  fair,  it  will  vest  the  exclusive  title  in  his  copartner": 
Reese  v.  Bradford,  18  Ala.  847.  u  In  such  case,  if  the  sale  is 
fair — no  fraud  intended — an  exception  may  be  claimed": 
Levy  v.  William*,  79  Ala.  171.  "  It  is  lawful  for  the  partners, 
in  case  of  dissolution  by  consent,  to  agree  that  the  partnership 
property  shall  belong  to  one  of  them;  and  if  the  same  is  bona 
fide,  and  for  a  valuable  consideration,  it  will  transfer  the 
property  to  such  partners,  free  from  the  claims  of  joint  cred- 
itors": Mayer  v.  Clark,  40  Ala.  270.  "Partnership  property 
may  be  in  good  faith  and  before  execution  conveyed  into 
separate  property,  and  an  exemption  may  then  be  claimed  in 
it  by  the  partner  whose  property  it  becomes":  17  Am.  &  Eng. 
Ency.  of  Law,  1336. 

The  rights  of  partners  as  between  themselves,  and  the  equity 
of  partnership  creditors  was  elaborately  considered  in  the 
ca6e  of  Arnold  v.  Hagerman,  46  N.  J.  Eq.  186,  14  Am.  St.  Rep. 
712,  and  the  conclusions  of  the  court  on  the  question  under 
consideration  were  as  follows:  "Generally  speaking,  this 
equity  ***  of  creditors  continues  only  so  long  as  the  rights  of 
the  partners  against  each  other  subsist;  but  if  the  partners 
have  put  an  end  to  their  rights  with  intent  to  hinder,  delay, 
or  defraud  the  partnership  creditors  in  pursuit  of  this  equity, 
then  this  equity  of  creditors  may  still  remain."  "  If  a  firm 
and  all  its  members  be  insolvent,  and  the  insolvency  be  pat- 
ent to  all  the  members,  a  transfer  of  the  partnership  property 
to  one  of  the  firm  will  be  considered  as  made  with  intent  to 
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hinder,  delay,  or  defraud  the  firm  creditors."  These  are 
sound,  wholesome  principles,  and  accord  with  our  views.  It 
is  upon  soch  principles  only  that  partnership  affairs  can  be 
properly  administered  and  settled  with  justice  to  partnership 
creditors. 

• 

Upon  the  agreed  facts,  the  court  properly  instructed  the 
jury,  at  the  written  request  of  the  plaintiff,  to  find  the  issue 
in  his  favor. 

Affirmed.  ^^^^ 

BxxcuTioir— Exmprroif  or  Partwkbship  Profibtt.— Partners  are 
not  entitled  to  hare  anj  of  the  partnership  property  set  aside  as  exempt 
from  execution:  Tkurlow  v.  Warn*,  SS  lie.  ISA;  17  Asa.  St.  Bop,  41%  and 
note;  Cowan  v.  Creditor*  77  Cal.  403;  11  Am.  St  Rep.  29*,  and  note  with 
the  cases  collected.  The  statutory  right  of  exemption  is  an  individual  right* 
wbjd)  one  partner  may  enf ore*  in  a  separate  suit  as  an  individual:  McCoy  v. 
Bratna*,  61  Mich.  882;  1  Am.  St  Rep.  689,  and  extended  note. 
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Mvwicifai.  Conx>m4TioM— CornnoM  BvBU/opm—WvimmtoMm  m 
Chabtir,  —If  the  charter  of  a  municipality  declares  that  on  the  fail- 
ure to  bold  the  annual  elections  on  *  day  mentioned  in  snoh  oharter 
all  the  powers,  rights,  and  privileges  onnferred  on  the  municipality  as  a 
corporation  shall  forever  eease  and  determine  and  be  in  no  force  aud 
effect  whatever  this  is  a  suAcient  legislative  determination  and  decla- 
ration of  dissolution,  and  of  itself,  on  the  happening  of  the  condition, 
worlp  the  corporate  destruction. 

A  Municipal  Corporatioh  Dow  Not  Forfeit  Its  Charter  bt  Nov- 
usbr  for  any  period  of  time.  To  work  such  forfeiture  there  must  be 
legislative  action  by  a  repeal  of  the  act  of  incorporation  or  judicial  action 
adjudging  the  forfeiture,  unless  the  legislature,  in  its  act  of  incorpora- 
tion  or  otherwise,  declares  that,  upon  the  happening  of  a  certain  con- 
tingency, the  corporation  shall  cease,  and  such  contingency  has  taken 
place. 

Memoir al  Corporations — Proceedings  to  Incorporate  a  Town  Al- 
ready Incorporated.  ^-Proceedings  before  the  probate  judge  for  the 
incorporation  of  a  town  are  void  if  it  has  already  been  incorporated  and 
its  charter  has  not  been  forfeited.  Nor  can  these  proceedings  be  sus- 
tained on  proof  that  there  had  been  no  user  of  the  oharter  for  many 
years,  and  the  incorporators  believed  such  nonuser  had  forfeited  the 
corporate  rights  and  terminated  the  corporate  existence. 

Omens*  D*  F4CTO.-^If,  in  the  belief  that  a  municipal  oharter  has  been 
forfeited  for  nonuser,  proceedings  are  taken  for  the  reincorporation  of 
the  municipality  which  are  void  because  of  the  pre-existing  incorpora- 
tion, and  the  officers  provided  for  in  the  new  and  the  old  charters  am 


42  Bctleb  r.  Walkeb.  [Alabama, 

elected  under 

by  the  new  charter* 

in  the  mistaken 

the  second 

ef  de  jwv  onwea,  and  ail  their 

the  pobbc  or  third  pereona,  in  their 

extent  no  if 
they  hed  been  eboaan  at  electiane  held  nndar  the  original  ofgnniantirai 
of  the  nuieipmlity. 
Omens  De  Jobs,— U  no  election  is  eroe^  by  eV  Jeo*  offieen  to  be  bold, 
nod  ia  held;  hi  conformity  with  the  law,  the  penona  elected  thereat 
become  offieere  de/are,  and  their  tide  cannot  ha  email  H  on  the  ground 
that  the  ohaoan  oroerinaT  eneh  election  vote  not  thonmntfoa  offionro  eie 


GambU  and  Bricks*,  for  the  appellanta. 

J.  H.  Porfa,  for  the  appellee. 

*•*  McClkllajt,  J.  The  propositions  fhmt  a  municipal 
charier  is  not  forfeited  by  nonuser  for  any  period  of  time, 
and  that  to  this  end  there  must  be  legislative  action  by 
repeal  of  the  actof  incorporation,  or  judicial  action  adjudging 
forfeiture,  may  be  conceded  for  all  the  purposes  of  this  case 
to  be  thoroughly  established;  indeed,  we  entertain  no  doubt 
of  their  soundness.  But  it  is  equally  clear,  we  think,  that 
the  legislature  having  plenary  power  in  the  premises,  may 
create  such  corporations  conditionally,  that  is,  make  pro- 
vision for  corporate  existence  upon  a  vote  of  the  people 
within  the  territorial  limits  of  the  proposed  corporation 
accepting  the  franchises,  privileges,  and  immunities  granted  in 
the  act;  and  also,  as  a  corollary  to  this  power,  to  prescribe  a 
condition  precedent,  the  charter  act  may  provide  a  condition 
subsequent  to  continued  corporate  existence,  or  even  may 
absolutely  limit  the  duration  of  the  corporation  it  creates. 
In  either  of  which  cases  the  provision  is  no  more  than  a 
precedent  legislative  determination  and  declaration  of  for- 
feiture or  surrender  of  corporate  existence  at  a  certain  time, 
or  upon  the  happening  of  a  certain  event,  and  is,  to  our 
minds,  as  efficacious  to  the  destruction  of  corporate  entity 
as  would  be  contemporaneous  legislative  abrogation  of  the 
charter.  We  are,  therefore,  of  the  opinion,  that  it  was 
entirely  within  legislative  competency  to  make  provision  in  th# 
act  of  March  8,  1871,  chartering  the  town  of  Rutledge,  for 
the  dissolution  of  the  corporation  upon  an  event  therein  *** 
specified,  and  that  the  clause  of  that  act,  which  is  in  this 
language;  "  If  there  should  be  a  failure  to  hold  the  annual 
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elections  for  intendant  and  councilmen  on  tbe  day  mentioned 
in  this  act  for  that  purpoee,  then  all  the  powers*  rights, 
privileges,  immunities,  and  franchises  hereinbefore  or  here- 
inafter conferred  on  the  said  intendant  and  council,  as  a 
corporation,  shall  forever  cease  and  determine,  and  be  of  no 
force  and  effect  whatever,"  is  a  sufficient  legislative  deter- 
mination and  declaration  of  dissolution,  in  and  of  itself 
working  corporate  destruction,  ip$o  facto,  on  the  happening 
of  tbe  condition  upon  which  it  was  intended  to  become  oper- 
ative. That  the  condition  did  transpire — that  there  was  a 
failure  to  hold  the  annual  election — within  a  year  or  two 
after  the  original  organization  of  the  municipality  under  the 
act,  and  for  each  year  since  that  time,  is  admitted  in  this 
ease;  and  we  feel  safe  in  the  conclusion  that  this  failure  of 
the  corporation  to  comply  with  the  organic  law  of  its  exist- 
ence entailed  upon  it  the  destructive  consequences  prescribed 
by  that  law,  and  that  the  town  of  Rutledge  thereupon  became 
as  if  it  had  never  been  erected  into  an  incorporation  at  all. 
There  was  therefore  no  legul  impediment  to  the  subsequent 
incorporation  of  the  town  of  Rutledge  under  the  general  law 
then  embodied  in  the  code  of  1876,  sections  1763-1802,  as 
amended  by  acts  passed  in  1879  and  1881,  and  now  with 
these  amendments  constituting  sections  1486  et  seq.  of  the 
code  of  1886;  and  the  town  was  in  fact  duly  and  regularly 
incorporated  under  that  law  in  the  latter  part  of  the  year 
1881.  There  is  no  provision  for  forfeiture  of  incorporation 
for  nonuser  or  other  cause  in  the  general  law;  there  has 
been  no  legislative  declaration  of  forfeiture,  and  no  judicial 
dissolution  of  that  corporation  since  then.  On  the  principles 
stated  in  the  outset  of  this  opinion,  and  to  the  soundness  of 
which  counsel  upon  either  hand  subscribe,  that  corporate 
entity  has  existed  at  every  moment  of  time  since  the  decree 
of  the  probate  judge  to  that  end  was  rendered  and  it  exists 
to-day,  notwithstanding  organization  under  it  which  was 
regularly  perfected  upon  the  passing  of  the  decree,  was  not 
kept  up,  the  fact  being,  the  officers  elected  for  the  year  1883, 
after  entering  upon  the  discharge  of  their  duties,  and  dis- 
charging them  for  a  time,  ceased  so  to  do  before  the  expira- 
tion of  their  terms,  and  afterwards,  for  several  years,  no 
elections  were  held.  It  may  be  said  to  be  axiomatic,  that 
two  distinct  charters  for  one  corporation  cannot  exist  at  the 
same  time,  and,  of  consequence,  that  a  corporation  already 
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in  existence,  and  having  a  valid  charter,  cannot  be  reincor- 
porated through  proceedings   before  the  judge  of  probate, 
M1  who  has  no  authority  to  repeal,  annul,  or  declare  forfeited 
an  existing  charter,  but  whose  powers  are,  to  the  contrary, 
expressly  limited  to  the  incorporation  of  the  inhabitants  of 
a  town    "not    incorporated":    Code  1876,  sec.  1768;   Code 
1886,  sec.  1486.     It  follows,  of  course,  that  the  efforts  of  the 
inhabitants  of  Rutledge  to  reincorporate  the  town  by  pro- 
ceedings before  the  probate  judge  in  1888,  and  again  in  1891, 
on  the  mistaken  idea  that  the  nonuser  after  the  incorporation 
of  1881  had  forfeited  corporate  existence,  were  entirely  abor- 
tive, the  orders  and  decrees  of  the  judge  of  probate  in  that 
behalf  were  utterly  void,  and  all  that  was  done,  ordered,  and 
decreed  in  those  connections  is  now  to  be  taken  as  if  no  such 
efforts  had  ever   been   made,  and  as  if  no  such  orders  or 
decrees  had  ever  in  fact  been  entered.    Yet  under  the  sup* 
posed  new  incorporation  of  1891 — as  also  under  that  of  1888 
— an  election  was  held  by  the  sheriff,  as  provided  in  section 
1493  of  the  present  code,  for  an  intendant  and  five  council- 
men,  and  the  persons  elected  were  inducted  into  office,  and 
discharged  the  duties  thereof  for  the  term  prescribed  by  the 
statute.     At  the  end  of  this  term  these  persons  thus  in  faet 
constituting  the  intendant  and  council  of  the  town,  and  per- 
forming all  corporate  functions  incident  to  these  positions, 
ordered,  we  feel  warranted  in  assuming  from  the  pleadings 
and  agreed  facts  in  this  record,  an  election  for  the  selection 
of  an  intendant  and  five  council  men  for  the  ensuing  year, 
and  at  this  election  were  chosen  the  respondents  to  this  peti- 
tion, who  thereupon  qualified  and  entered  upon  the  discharge 
of  their  duties.     The  present  proceeding  is  in  one  aspect  in 
the  nature  of  an  information  for  quo  warranto,  and  seeks  to 
have  the  respondents  adjudged  usurpers  of  the  office  they  now 
assume  to  occupy  and  ousted  therefrom;   in  another  aspect  it 
is  more  in  the  nature  of  an  application  for  certiorari  than 
any  thing  else,  and  seeks  to  have  certain  ordinances  enacted 
by  the  respondents  declared  void  and  expunged.     It  is  very 
clear  to  us  that  the  petition  is  bad  for  duplicity,  if  for  no 
other  reason,  but  we  need  not  discuss  that  point.    This  we 
pretermit  because  it  is  equally  clear  that  there  is  no  merit  in 
the  case  presented  by  petitioners  in  either  aspect,  or  in  both 
combined,  conceding  they  admitted  of   combination.     The 
corporation  as  brought  into  existence  by  the  proceedings 
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f  before  the  probate  judge  in  1881  has,  as  We  hate  indicated, 
been  ever  since  then  an  existing  de  jure  corporation,  and  is  so 
now,  notwithstanding  there  have,  in  the  interim,  been  two  peri- 
ode  of  time  during  which  there  was  no  municipal  organisation, 
and  the  functions  of  the  corporation  were  not  exercised* 
As  a  necessary  incident  to  ***  this  continued  corporate 
existence,  or  rather  ae  an  essential  and  inherent  part  of  it, 
there  have  also  existed  during  all  that  time  the  offices  in 
the  corporation  created  by  the  statute,  and  designated  as  one 
intendant  and  five  councihnen,  and  these  offiots  are  the  earn* 
in  all  respecte~"the  Btatutes  in  this  regard  being  identical  at 
the  times  of  the  original  valid  incorporation  and  the  tabs** 
quent  attempted  reincorporation — under  the  incorporation  ef 
1881,  which  still  exists,  as  they  were  supposed  to  be  under 
the  void  incorporations  of  1888  and  1891.  These  de  jur* 
offices  were  irregularly  filled  by  an  election  held  by  the  sheriff 
in  1891,  and  the  persons  then  elected  entered  npon  ted  df* 
charged  the  duties  incident  thereto  under  the  ootor  ef  right 
afforded  by  the  proceedings  of  that  yeftr  before  the  probate 
judge.  These  duties  were  the  same  and  in  like  manner  dis- 
charged as  they  would  have  been  and  would  have  been  per- 
formed had  there  been  no  attempted  reincorporation.  The 
only  point  of  difference  lies  in  the  fact  that  the  incumbents 
erroneously  referred  their  titles  to  the  Void  proceeding  of  1891, 
instead  of  the  valid  and  still  subsisting  Charter  of  1881.  The 
only  real  infirmity  in  that  title  resulted  from  the  irregularity 
with  respect  to  the  election  of  1891,  in  that  it  was  called  and 
held  by  the  sheriff  under  section  1493,  instead  of  by  their 
predecessors  in  office,  under  section  1495  ot  the  code.  This 
irregularity  cannot  have  the  effect  of  impugning  the  validity 
of  the  acts  done  by  these  persons,  which  were  within  the  com- 
petency of  the  intendant  and  councilmen  of  the  town.  The 
offices  were  those  prescribed  by  the  valid  oharter  of  1881. 
Their  functions  were  those  prescribed  by  that  charter.  They 
had  no  existence  save  by  virtue  of  that  charter.  The  law 
refers  the  title  of  the  incumbents  to  that  charter.  They  were 
clearly  de  jure  offices.  They  were  filled  by  persons  claiming 
to  have  been  elected  to  them,  and  to  be  the  intendant  and 
councilmen  of  the  town  of  Rutledge,  which  they  eould  only 
be  by  the  force  of  that  charter,  and  who  as  such,  unchal- 
lenged, carried  on  the  government  of  the  municipality. 
There  can  be  no  question,  we  think,  but  that  these 
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withstanding  tbe  irregularity  of  their  election,  were  in  every 
aense  de  facto  incumbents  of  de  jure  offices,  and  that  their 
•acta,  aa  between  the  corporation  and  the  public,  or  third  per* 
*ons,  in  their  offioial  capacities,  are  as  valid  for  all  purposes 
*a  had  they  been  regular  successors,  through  regular  elections 
•duly  ordered  and  held,  of  the  intendant  and  council  chosen 
»upon  the  original  organisation  of  the  municipality  in  1881:  1 
J)illon  on  Municipal  Corporations,  sees.  221  n.,  256  n.,  276,  and 
authorities  cited;  People  v.  Bartiett,  6  Wend.  422;  ***  Lynch 
t.  Lafland,  4  Gold.  96;  Norton  v.  Shelby  County,  118  U.  S. 
425;  2  Brickell's  Digest,  p.  289,  sees.  18  et  fleq.;  3  Brickell'a 
Digest,  p.  681,  sees.  14  et  seq.;  Floyd  ▼.  State,  79  Ala.  89,  and 
-authorities  cited. 

Among  the  official  acts  dpne  by  these  de  facto  officers  was 
*he  ordering  of  an  election  for  the  selection  of  their  suc- 
cessors in  office  as  prescribed  by  the  statute,  and  as  the  same 
would  have  been  ordered  had  there  been  no  lapse  in  corporate 
organisation.  This  act  and  the  election  held  under  it  were 
regular  and  valid.  At  this  election  the  present  respondents 
were  chosen  to  be  intendant  and  councilmen  of  the  town  of 
Rutledge.  Under  the  principles  we  have  stated,  there  can  be 
no  impeachment  of  this  election  or  of  the  title  of  those 
chosen  thereat  to  the  offices  in  question.  That  title  is  refer- 
able to  the  charter  of  1881,  through  this  election  ordered  and 
held  as  required  by  that  charter.  They  are  de  jure  incum- 
bents of  de  jure  offices;  and  the  circuit  court  properly  dis- 
missed the  petition  which  sought,  on  the  facts  we  have 
adverted  to,  to  oust  them  of  their  offices,  and  have  their  acts 
while  in  office  annulled. 

Affirmed. 

Officer*  De  Facto— "Who  Abb  and  Validity  of  Aon  of.— These 
question*  will  be  found  fully  treated  in  Weather  ford  ▼.  State,  31  Tex.  Grim. 
Hep.  690;  87  Am.  St.  Rep.  828,  and  note  with  the  oases  oolleoted. 
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Gore  v.  Dickinson. 
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m  Lam  Adtbbolt  Hxld  may  be  made  by  a  court  of  sqsJty 
if  list  ssssplsiiisiit  hat  an  immediate  right  of  entry,  but  the  probate  or 
ehanoery  snort,  in  the  exercise  of  a  statutory  jurisdiction  to  sell  land 
for  distrtfmtion  or  equitable  division,  cannot  proceed  if  such  lands  are 
adversely  held. 

PAJrrrriow.— Tm  Fact  That  Ihoohyzkixkcs  ahd  Ikjitet  Will  Bsbuit, 
or  mischief  be  entailed  by  a  partition,  or  that  a  division  may  be  embar- 
rassed by  difficulties,  cannot  deprive  a  cotenant  of  his  right  to  partition. 

Pabtttiok  Mat  Bb  Dec&kkd  Whither  the  Tttlm  Is  Legal  om  Squra- 


A  Due>,  Ujttil  Dsxrvmasn,  does  not  take  effect. 

FAKTrnov — Adjvvtuxq  Equitiks. — If  a  court  obtains  jurisdiction  in  a  soil 
for  partition  it  will  ascertain  the  validity  and  extent  of  conveyances 
made  by  the  parties,  and  so  mould  its  decree  as  to  meet  all  equities 
growing  out  of  their  ownership  of,  and  relation  to,  the  property. 

Fartittov. — JuRisDicnoir  to  Make  Partition  Is  Not  Ousted  by  aa 
allegation  in  the  complaint  showing  that  there  are  conflicting  claims  of 
title,  or  that  the  property  is  adversely  held,  nor  by  an  allegation  that 
the  common  ancestor  of  the  parties  had  made  a  conveyance  which  was 
invalid  for  want  of  delivery,  and  a  prayer  that  such  deed  be  canceled. 

A  Suit  tor  Partition  Should  Embrace  All  the  Lauds  of  the  Coteh* 
ants,  and  if  one  of  them  has  mortgaged  a  part  of  such  lands,  the 
others  cannot,  by  their  bill  of  partition,  compel  him  to  compensate  them 
for  their  interest  in  the  property  so  mortgaged.  The  mortgage  did  not 
affect  the  interest  of  the  ootenants  not  parties  to  it,  and  the  petition 
should  therefore  have  included  the  lands  mortgaged. 

Savage  and  Coleman,  for  the  appellants. 
S.  D.  (7.  Brothers,  for  the  appellee. 

s«5  Thorington,  J.  Appellants  and  appellees  are  the  heirs 
at  law  of  John  Dickinson,  deceased,  and  the  bill  is  filed  by 
the  former  against  the  latter  for  the  purpose  of  obtaining 
partition  of  certain  lands  described  in  the  biH,  of  which,  it  is 
alleged,  their  said  ancestor  died  seised  and  possessed. 

The  essential  facts,  according  to  the  averments  of  the  bill, 
are  that  the  tract  of  land  in  question  consisted,  at  the  death 
of  the  common  ancestor,  of  about  eight  hundred  and  forty 
acres,  situated  in  Calhoun  county,  and  in  1867  he  and  his 
wife  executed  a  deed,  embracing  all  the  property,  in  favor  of 
tbe  appellees,  J.  A.  Dickinson  and  £.  B.  Dickinson,  on  a 
recited  consideration  of  several  thousand  dollars.  That  no 
consideration  was  paid,  and  that  the  instrument  was  not 
intended  to  operate  as  a  conveyance  of  said  lands,  and  it  was 
understood  that  no  title  should  pass,  but  that  the  property 
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should  continue  to  be  the  property  of  the  grantor,  and  that 
the  conveyance  was  never  accepted  by  J.  A-  and  E.  B.  Dick- 
inson; the  grantor,  John  Dickinson,  as  averred  in  the  billr 
remained  in  possession  of  the  land,  claiming  am!  cultivating 
it  as  his  own;  that  his  possession  was  open,  notorious,  and 
Uninterrupted,  and  with  the  full  knowledge  of  J.  A*  and  E. 
B.  Dickinson,  and  so  continued  up  to  the  time  of  bis  death, 
***  in  1888.  John  A.  and  £.  B.  at  no  time  disputed  his  title 
or  possession,  or  set  up  any  claim  to  the  property. 

In  December,  J.886,  E,  B.  Pickipson  conveyed  to  J.  A.  Dick- 
inson and  William  Burris  (husband  of  one  of  the  appellants} 
an  undivided  three-fifths  interest  in  a  portion  of  the  above* 
mentioned  lands,  which  particular  portion  is  described  in  the 
bill.  On  April  10,  1886,  J.  A.  Dickinson  made  a  deed  to  E. 
B.  Dickinson,  purporting  to  popvey  the  entire  tract  of  land 
first  herein  mentioned. 

On  the  eighteenth  day  of  May,  1887,  B.  B.  Dickinson  also 
conveyed  to  Mary  L.  Gore,  one  of  the  complainants,  and  her 
husband,  W.  W.  Gore,  apt  undivided  one-fifth  interest  in  the 
same  lands  embraced  in  his  deed  to  J.  A.  Dickinson  and 
William  Burris,  and  on  April  28,  1890,  E.  B.  Dickinson  mort- 
gaged to  a  loan  company  a  certain  other  portion  of  the  lands 
particularly  described  in  the  bill,  to  secure  the  sum  of  one 
thousand  and  twenty-on*  dollars  ao4  twenty-one  ce&t&t  which 
he  received  on  said  mortgage  security. 

The  bill  further  alleges  that  the  entire  tract  of  land,  on  the 
death  of  John  Dickinson,  in  1888,  descended  to  his  heirs,  the 
parties  to  this  suit,  each  being  entitled  to  one-fifth  interest, 
except  Emma  Oswalt,  Margaret  J.  Qassett,  WilUam  W.  Wells, 
and  Peter  E.  Wells,  who  represent  the  interest  of  their 
deceased  mother.  While  the  death  of  the  latter  is  not  dis- 
tinctly averred,  it  is  implied  in  the  statement  that  appellants 
and  appellees  constitute  all  the  living  heirs  of  John  Dickin- 
son, deceased. 

It  is  claimed  in  the  bill  that  E.  B.  Dickinson  had  received 
"  his  full  share  of  said  land  by  the  money  he  has  received 
under  the  mortgage  above  stated,  and  is  not  entitled  to  any 
share  in  the  balance,'7  and  that  the  deed  naade  by  E.  B. 
Dickinson  to  J.  A.  Dickinson  and  William  Burris,  in  Decem- 
ber, 1886,  was  made  with  notice  to  the  grantees  that  the  lands 
therein  conveyed  were  the  joint  property  of  the  heirs  of  John 
Dickinson,  and  that  the  deed  was  intended  as  a  partial  set- 
tlement of  the  claims  of  the  heirs,  and  no  consideration  was, 
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in  fact,  paid;  but  in  what  manner  it  was  intended  as  a  settle* 
ment  is  bo*  stated.  m 

It  is  also  averred  that  the  deed  from  E.  B.  Dickinson  to 
W.  W.  Gore  and  wife  was  executed  "under  similar  circum- 
stances," and  that  Gore  and  wife  never  accepted  said  convey- 
ance. 

The  prayer  of  the  bill  is  for  a  cancellation  of  all  the  deeds 
mentioned  in  the  bill,  including  the  deed  from  £.  B.  Dickin- 
son to  Mary  L.  Gore,  one  of  the  complainants,  and  her  hus- 
band; that  all  the  leads,  exeep t  the  part  mortgaged  by  E. 
B.  Dickinson  to  the  loan  company,  may  be  partitioned  between 
*•*  the  parties  to  the  bill,  according  to  their  several  interests 
as  staled  herein;  that  E*  B.  Dickinson  be  required  to  "  com- 
pensate the  other  heirs  for  their  interest  in  the  land  he  has 
mortgaged,"  and  there  ia  a  prayer  for  general  relief. 

The  defendants  fibed  a  motion  to  dismiss  the  bill  for  the 
want  of  equity,  and  also  demurred  on  grounds  which  will 
hereinafter  be  noticed. 

The  chancery  court  sustained  the  demurrers  and  motion  to 
dismiss,  and  from  the  decree  the  appeal  is  taken. 

According  to  the  decisions  of  this  court,  the  chancery  court, 
like  the  probate  court  in  the  exercise  of  the  statutory  juris- 
diction to  sell  land  for  distribution,  or  equitable  division,  is 
without  authority  to  decree  a  sale  of  lands  that  are  adversely 
held ;  but  the  jurisdiction  of  a  court  of  equity  to  decree  par- 
tition of  lands,  if  the  complainant  has  an  immediate  right  of 
entry,  is  not  ousted  by  the  mere  circumstance  of  an  adverse 
possession  for  any  period  less  than  ten  years.  In  the  case  of 
Me  Math  v.  De  Bardelaben,  75  Ala.  68,  it  is  said ;  "  The  court 

las  full  power  to  avail  itself  of  the  aid  of  a  jury The 

/cry  purpose  of  the  statute  is  the  enlargement  of  the  jurisdic- 
ion  of  the  court,  reedaring  the  remedy  more  efficacious  and 
oompkta  If,  upon  the  fsoe  of  the  bill,  the  fact  of  the  adverse 
possession  of  the  defends*!  had  not  been  disclosed,  if  it  bad 
been  first  made  apparent*  by  the  answer  of  the  defendant* 
pleading  or  averring  it  in,  opposition  to,  or  denial  of,  the  title 
of  the  complainant^  there  safe  ho  no  ground  for  saying  that  it 
would  have  affected  the  jurisdiction.  The  statute  could  "not 
have  boon  obeyed,  uutag*  the,  court  bad  entertained  jurisdic- 
tion, calking  in,  if  neeqsat* y»  thft  aid  ol  a  jury.  That  the  fact 
appears*  frta  tha  face  of  tta  biQi  ia  not  material;  the  juris- 
dicfcinaof  the  court  ia  pdwary  fc*  the  determination  of  its 
And  in  Berry  v.  Webb,  77  Ala.  507,  it  is  said:  "We 
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entertain  no  doubt  of  the  jurisdiction  of  the  court  to  grant  the 
relief  prayed,  notwithstanding  the  fact  that  the  complainant 
is  shown  to  have  been  out  of  possession  for  many  years  prior 
to  the  filing  of  the  bill,  and  the  defendant  .  ...  in  posses- 
sion, holding  adversely  for  a  period  of  time  less  than  ten 
years,  so  that  her  title  had  not  become  perfect  under  the 
influence  of  the  statute  of  limitations":  Code,  see.  3688; 
Freeman  on  Cotenancy  aud  Partition,  sees.  449, 460;  McQueen 
v.  Turner,  91  Ala.  273. 

So,  also,  it  is  settled  that  neither  the  faot  that  inconven- 
ience or  injury  will  result,  or  mischief  be  entailed  upon  the 
property,  or  that  a  division  may  be  embarrassed  by  difficul- 
ties, ***  will  deprive  a  cotenant  of  the  right  to  demand  a 
partition  of  the  common  property. 

It  is  a  matter  of  right,  and  may  be  decreed  by  a  court  of 
equity  whether  the  title  of  the  parties  be  legal  or  equitable, 
the  practice,  generally,  being  to  refer  the  decision  of  a  dis- 
puted legal  title  to  a  jury,  but,  when  an  equitable  title  is 
involved,  the  whole  question  is  for  the  decision  of  the  court: 
Dennor  v.  Qmrtermas,  90  Ala.  164;  24  Am.  St  Rep.  778; 
Berry  v.  Webb,  77  Ala.  607. 

And  the  court  having  acquired  jurisdiction  of  the  subject 
matter  on  a  special  and  original  ground  of  equity,  "it  will 
employ  its  powers  to  adjust  the  equities  between  the  parties, 
growing  out  of  their  ownership  of  and  relation  to  the  prop- 
erty, and  the  connection  of  their  interests  with  these  of  their 
cotenants,  and  with  the  general  right  or  equity  of  the  com- 
plainant": Marshall  v.  Marshall,  86  Ala.  383. 

If  the  averments  of  appellants'  bill  are  true,  as  we  mu6t 
assume  on  demurrer,  and  motion  to  dismiss  the  bill  for  the 
want  of  equity,  the  deed  alleged  to  have  been  made  by  John 
Dickinson  (the  common  ancestor  through  whom  all  the 
parties  claim  title)  to  John  A.  Dickinson  and  B.  B.  Dickin- 
son, in  1867,  was  inoperative  and  void  for  the  want  of  delivery 
and  acceptance.  Delivery  is  indispensable  to  the  valid  exe- 
cution of  a  deed,  and  it  is  only  from  the  delivery  that  it  takes 
effect  and  becomes  an  irrevocable  conveyance:  8  Brickell'a 
Digest,  sec.  25,  p.  298. 

Had  that  deed,  however,  been  effectual  to  pass  title  to  the 
property  from  John  Dickinson,  such  title,  according  to  the 
averments  of  the  bill,  was  divested  by  the  adverse  possession 
and  claim  of  John  Dickinson,  with  the  knowledge  of  John  A. 
end  E.  B.  Dickinson,  from  1867,  the  date  of  the  deed,  until 
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the  death  of  John  Dickinson,  in  1883,  and,  consequently,  he- 
died  seised  and  possessed  of  the  land.  Upon  his  death  the- 
title  devolved  upon  such  of  the  parties  to  the  bill  as  were 
his  heirs  at  law,  each  being  vested  with  an  undivided  one- 
fifth  interest,  except  the  children  of  Mrs.  Wells,  who,  together, 
represent  the  one-fifth  interest  of  their  deceased  mother. 

That  subsequent  to  the  death  of  John  Dickinson,  and  the- 
devolution  of  the  title  upon  the  heirs,  as  above  shown,  some- 
of  the  cotenants  have  executed  conveyances  among  them- 
selves to  portions  of  the  property,  or  that  adverse  possessions- 
have  arisen  which  have  not  continued  a  sufficient  length  of 
time  to  perfect  the  statutory  bar,  oannot  deprive  the  com- 
plainants, as  we  have  shown,  of  their  right  to  demand  a  par- 
tition of  the  common  property. 

***  The  court  having  acquired  jurisdiction  of  the  main* 
question — the  real  subject  matter — it  will  ascertain  the  valid* 
ity  and  extent  of  such  conveyances,  and  so  mould  and  adjust 
its  decree  as  to  meet  all  the  equities  of  the  parties  growing 
out  of  their  ownership  of,  and  relation  to,  the  property:  17 
Am.  &  Eng.  Ency.  of  Law,  754,  755. 

The  prime  object  of  the  bill  is  to  obtain  partition  of  the 
property,  and  the  cancellation  of  the  deeds  mentioned  in* 
the  bill,  as  clouds  upon  the  title  is  only  incidental,  and  de- 
signed to  make  the  partition  more  effective.  All  the  con* 
veyances  sought  to  be  canceled  are  made  by  and  to  some  of 
the  cotenants,  simply  having  the  effect  to  change  their  rela- 
tion to  the  common  property,  or  specific  portions  thereof,  and 
which  the  court  can  adjust  in  connection  with  the  general 
right  or  equity  of  the  complainants:  Marshall  v.  Marshall f. 
86  Ala.  383. 

The  bill  being  for  partition,  and  the  conveyance  sought  to- 
be  canceled,  as  a  cloud  on  the  title,  being  of  the  nature- 
above  set  forth,  it  was  not  necessary  that  the  bill  should  con- 
tain an  averment  that  complainants  were  in  possession  of  th* 
property,  as  it  would  have  been  had  the  removal  of  the  cloud 
been  the  sole  ground  of  equity.  The  authorities  cited  by 
appellant's  counsel  apply  to  a  bill  of  the  latter  kind,  but  not 
to  a  bill  for  partition. 

The  demurrers  on  this  ground,  and  also  on  the  ground  that 
the  bill  shows  the  property  is  held  adversely  to  complainants^ 
should  not  have  been  sustained. 

The  grounds   of   demurrer  that  complainants   have  an, 
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adequate  remedy  at  law,  and  that  the  bill  seeks  to  try  the 
title  to  the  property,  were  also  improperly  sustained. 

In  all  suita  for  partition,  the  title,  whether  legal  or  equi- 
table, is,  to  some  extent,  drawn  in  question,  either  directly  or 
indirectly.  The  jurisdiction,  if  the  title  be  legal,  is  concur- 
rent with  that  of  courts  of  law,  and  until  the  jurisdiction  of 
the  latter  has  been  put  in  exercise,  the  court  of  equity  will 
intervene,  though  no  special  cause  of  intervention,  may  be 
shown.  If  a  question  arises  involving  the  equitable  title 
the  court  of  equity  decides  it,  the  recognition  and  enforce- 
ment of  owfe  *  title  being  peculiarly  and  exclusively  within 
the  proving  of  thst  court. 

If  tha  queatfon  is  one  q(  feet,  it  will  not  oust  or  exclude 
jurisdiction,  but  is  merely  cause  for  directing  the  issues  of 
feet,  tq  he  detammftd'  in.  a,  court,  of  law,,  and  that  proceedings 
be  stayed  until  they  a*e  determined.  These  principles  are 
declared  if*  tbfl  case  of  He  Math  v.  Z)«  Barddabe*^  75  Ala.  68. 

The  only  remaining,  grounds  of  demurrer  are  that  the 
170  bill  seeks  to  set  up  a  secret  or  resulting  trust  in  John 
Dickinson,  by  contesting  the  validity  of  his  deed;  and  that 
the  bill  seeks  to  establish  such  a  trust  by  contradicting  the 
recitals  of  said  deed. 

These  grounds  of  demurrer  cannot  prevail*,  for  the  reason 
that  they  are  based  upon  a  misapprehension  of  the  bill;  it 
•does  not  seek  to  enforce  a  secret  or  resulting  trust,  but  claims 
that  the  deed  never  became  operative  as  a  conveyance,  for 
the  want  of  delivery,  and  also  that,  conceding  it  to  have,  been 
a  valid  conveyance,  the  title  to  the  property  was  afterwards 
reacquired  by  John  Dickinson,  by  adverse  possession. 

These  two  grounds  of  demurrer  should  also  have  been 
•overruled. 

There  is  a  defect,  however,  not  covered  by  the  demurrers, 
which  it  is  proper  fpr  us  to  notice.  The  bill  seeks  partition 
of  only  part  of  the  land,  viz:  That  part  not  covered  by 
i£.  5$.  Dickinson's  mortgage  to  the  trust  company,  and  to 
-compel  him  to.  compensate  bis  covenants  for  their  interest  in 
the  property  so.  nwtgaged  by  him*  Theip  is  no  principle  of 
equity  which  would  authorize  complainants  to  treat  the 
•mortgage-  as  a  sale  Qf  the  lands  mortgaged,,  and  to  ask  the 
<eou; t.  to  compel  their,  cotan*»t>  John  A*  Diqkjnaon,.  one  of 
the  defendants,  so  to  elect,  and  tot  W»p«il.  55/  3.  Dickinson, 
the  mortgagor^ to  compensate  them  uf»r  their  intowt.in  the 
lands  he  has  mortgaged," 
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This  mortgage  conveyed  no  title  to  the  lands  embraced  in 
it,e?**pt  suck  a&  E.  B.  Dickinson  himself  bad;  it  did  not 
convey  or  affect  complainants'  title  or  rights;  they  have 
nothing  to  do  with  it,  but  in  the  event  of  partition  the  statute 
takes  care  of  it. 

The  bill  should  have  sought  a  partition  of  the  entire  tract 
of  land,  including  that  mortgaged  by  E.  B.  Dickinson,  and 
upon  such  partition  the  mortgage,  by  virtue  of  the  statute, 
thenceforth  would  be  a  charge  only  on  the  share  assigned  to 
IS.  B.  Dickinson,  th.e.  mortgagor,  such  share  being  first  charged 
with.  itp.  duQ  proportion  of  the  costs  of  the  partition:  Code 
1886,  sec..  3247;  17  Am.  &  Eng.  Ency.  of  Law,  752. 

Th*  bill  having  equity  in  so  far  aft  it  seeka  partition,  and 
no  objection  having  been  raised  by  demurrer  to  that  part  of 
the  bill  which  seeks  to  have  E.  B.  Dickinson  compensate 
his  cote n ants  for  their  interest  in  the  property  mortgaged  to 
the  loan  company,  it  was  error  to  dismiss  the  bill  for  the 
want  of  equity,  and  the  decree  of  the  chancery  court  must  be 
reversed  and  the  cause  remanded,  when  the  bill  may  be 
amended  to  conform  to  this  opinion. 

Reversed  and  remanded.  

Partition  or  Lauds  Held  Advek3bly.— See  the  note  to  Weston  y.  Stod- 
dard, 33  Am.  Stw  Rep.  703,  and  the  extended  note  to  NichoU  y.  Nichols,  67 
Am.  Deo.  794,  707.  Adverse  possession  amounting  to  an  actual  ouster  must 
be  shown  to-  defeat  an  action  for  partition:  Coltin  v.  Hawnstsin,  110  Mo. 
675.  Whenever  the  plaintiff  in  a  partition  suit  shows  himself  seised  of  the 
requisite  title  he  is  entitled  to  a  decree,  whether  the  land  is  held  or  claimed 
Adversely  to  him  or  not:  BoiJuun  v.  Weymouth,  39  Minn.  92. 

Partition — Equitable  Title.  —An  aotion  for  partition  may  be  maintained 
by  the  owner  of  an  equitable  title:  Watson  v.  Sutro,  86  Cal.  601.  8ee  further 
on  this  subject  the  extended  note  to  NichoU  v.  Nichols,  66  Am.  Dec  700. 

Partition — Cora* ant's  Right  to.— Every  cotenanti*  entitled  to  demand 
partition,  though  it  may  be  inconvenient,  injurious,  or  even  ruinous  to  one 
or  more  of  the  parties  in  interest:  Donnor  y.  Quartermas,  90  Ala.  164;  24 
Am.  St  Rep.  778;  Campbell  y.  Lowe,  9  Md.  000;  66  Am.  Deo.  389;  Sanson 
t.  Wiliard,  K  Me.  M2;  28  Am.  Dec.  162. 

Duds — Nicbsbttt  tor  Delivery.— The  delivery  of  a  deed  is  essential  to 
its  operation:  Weber  v.  Christen,  121  111.  91;  2  Am.  St.  Rep.  68,  and  note; 
Porter  v.  Woodfiotm,  0>  Conn.  568;  91  Am.  8*  &»$.  131,  and  note,;  Wood 
t.  fngraham,  3  Strob.  Eq.  105;  51  Am.  Dec.  671;  Van  Amringe  v.  Morton^ 
4  Whart.  382;  34  Am.  Deo.  617,  and  note;  Church  v.  Oilman,  16  Wend.  666; 
30  Am.  Doe.  82,  and  note;  AtqAs*  y.  Baste*,  4  &  J.  Marsh,  472*  90  Am. 
Dec  230;  Pries  w.  Hudson,  126  I1L  284;  Halt*.  Hall,  107  Ma  101. 
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Specific  Performance— Inadequacy  of  Consideration  as  a  Defense.— 
Mere  inadequacy  of  consideration  or  value  U  not  in  itself  a  sufficient 
reason  to  refuse  to  specifically  enforce  a  contract.  Whether  the  bar- 
gains of  persons  competent  to  deal  with  their  own  affairs  are  wise  of 
unwise  are  considerations  not  for  courts  of  justice, but  for  the  parties) 
themselves  to  deliberate  upon. 

trBoiFic  Performance— Mutuality,  Want  of.— Though  a  contract  is  not 
binding  upon  one  of  the  parties  when  it  is  executed,  yet,  if  it  gives  him 
an  option  to  accept  its  terms,  he  may,  by  suit  or  otherwise,  waive  the 
want  of  mutuality,  and  enforce  specific  performance  of  the  contract. 
Therefore,  if  one  railway  corporation  agrees  that  another  may  construct 
its  tracks  across  the  right  of  way  of  the  former,  upon  specified  conditions, 
the  contract  will  not  be  refused  specific  performance  for  want  of  mutual- 
ity  if  the  corporation  has  accepted,  or  sought  to  accept,  the  contract  in 
its  favor,  and  to  compel  the  other  corporation  to  submit  to  the  construc- 
tion of  the  tracks  as  agreed  upon. 

Specific  Performance.— If  a  Contract  Implies  the  Performance  01 
Personal  Services  requiring  special  skill,  judgment,  and  discretion,  a 
court  of  equity  will  not  undertake  its  specific  performance. 

Specific  Performance— Contract  for  Personal  Services. — If  railway 
corporation  A  agrees  with  railway  corporation  B  that  the  former  will 
permit  the  latter  to  construct  and  operate  tracks  upon  the  former's 
right  of  way,  and  to  make  certain  crossings  which  the  exercise  of  the 
privilege  may  render  necessary,  and  in  return  B  agrees  that  A  may 
cross  certain  property  belonging  to  B  whenever  and  wherever  it  may  elect 
to  exercise  that  privilege,  and  to  maintain  proper  crossings,  and  that  on 
the  failure  to  renew  or  repair  such  crossings,  after  thirty  days'  notioe,  that 
they  may  be  renewed  or  repaired  at  its  expense  by  the  other  corporation, 
there  is  not,  on  the  part  oi  either,  such  a  contract  for  personal  services 
as  will  induce  a  court  of  equity  to  refuse  specifio  performance  of  the 
contract.  The  refusal  to  repair  or  renew  the  crossings  as  provided  for 
in  the  contract  would  create  a  mere  pecuniary  liability. 

Specific  Performance. — Notwithstanding  an  Action  at  Law  Could  Be 
Maintained  to  Recover  Damages  for  the  refusal  of  one  railway  cor- 
poration to  permit  another  to  cross  its  tracks,  according  to  the  terms  of 
an  agreement  between  them,  a  court  of  equity  will  compel  specific  per- 
formance of  the  agreement,  and  will  enjoin  the  defendant  from  prevent* 
ing  the  use  of  its  tracks  in  the  manner  specified  in  the  agreement. 

Hewitt,  Walker,  and  Porter,  and  J.  M.  Falkner,  for  the  appel- 
lant. 

Alexander  T.  London,  for  the  appellee. 

401  Stone,  C.  J.    In  this  opinion  we  will  abbreviate  the 
names,  and  designate  the  parties  as  the  South  and  North 
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company,  and  the  Highland  and  Belt  company.     Each  is 
an  incorporated  railroad  company,  in  active  operation,  and 
the  bill  in  this  case  *°*  was  filed  by  the  latter — the  appellee 
— to  compel  the  specific  performance  of  an  agreement  entered 
into  in  the  year  1887.    The  Elyton  Land  Company  made  the 
contract  with  the  South  and  North  company,  but  subsequently 
sold  out  its  railroad  enterprise  and  interest  in  the  contract  to 
the  Highland  Avenue  and  Belt  Railroad  Company,  which 
instituted  this  suit  in  November,  1889.    The  case  comes  before 
us  on  appeal  from  a  decretal  order  of  the  chancellor,  overrul- 
ing a  demurrer  to  the  bill  as  amended.    The  pleadings  do 
not  question  the  making  of  the  contract,  nor  does  the  South 
and  North  company  deny  that  it  has  failed  to  keep  its  con- 
tract.   The  defense  it  seeks  to  make  is,  that  the  contract  is 
not  such  an  one  as  that  chancery  will  enforce  its  specific  per- 
formance, for  two  reasons:  1.  That  it  is  not  mutual,  in  that 
sense  which  equitably  justifies  its  specific  enforcement;  and 
2.  That  its  obligations  are  of  such  a  character  that  chancery 
cannot  compel  their  performance. 

The  track  of  the  South  and  North  company  extends  entirely 
through  the  city  of  Birmingham,  its  general  bearing  being 
from  south  to  north,  but  making  considerable  curves  and 
deflections.  The  right  of  way  is  wide,  with  its  main  track 
near  the  center  thereof.  In  laying  out  the  city  a  broad  ave- 
nue was  left  for  railroad  tracks,  with  a  bearing  from  east 
northeast,  to  west  southwest.  In  this  avenue  is  the  common 
passenger  depot,  and  along  it  the  South  and  North  company, 
as  well  as  other  railroads,  have  their  main  tracks.  The  South 
and  North  company  enters  this  avenue  at  Thirteenth  street, 
and  leaves  it  about  Twenty-sixth  street.  Along  the  right  of 
way  of  the  South  and  North  company,  bounding  it  on  the 
northwest,  the  Highland  and  Belt  company  owns  a  strip  of 
land  thirty-five  feet  wide,  which  commences  about  Twenty- 
fourth  street,  and  extends  westwardly,  bordering  the  right  of 
way  of  the  South  and  North  company,  to  or  to  beyond  Eigh- 
teenth street,  which  is  beyond  the  passenger  depot  But  the 
Highland  and  Belt  company  owns  no  land,  or  strip  of  land, 
extending  eastward  beyond  Twenty-fourth  street. 

A  map  and  submaps  appear  to  have  been  made  exhibit  to 
the  bill,  and  many  references  are  made  to  them,  and  to 
marks  upon  them.  These  are  not  furnished  with  the  transcript 
before  us.    True,  we  have  a  map  of  the  plan  of  the  city,  but 
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it  is  without  very  many  of  the  anb  mentioned  in  the  bill, 
and  it  is,  therefore,  in  nme  respects,  unintelligible  to  lie. 
But,  as  wo  understand  the  real  contention  m  this  capo,  it  may 
be  thus  stated:  The  Highland  and  Belt  company  has  con- 
structed iu  track,  coming  south weatwardly  nntil  it  has 
reached  the  right  of  way  of  the  Sooth  and  North  company 
at  or  ***  near  Twenty-ninth  stiect,  and  claims  the  right  to 
continue  the  construction  of  its  track  along  and  over  the  right 
of  way  of  the  South  and  North  company,  until  it  reaches  and 
connects  with  its  own  thirty-fiTe  feet  strip,  at  or  near  Twenty- 
fourth  street*  This,  as  it  appears,  for  the  pvpeee  of  reaching 
the  passenger  depot  from  that  direction  The  Sooth  and 
North  company  refuses  to  permit  it  to  thus  lay  its  track  on 
its  right  of  way. 

This  pari  of  the  agreement  of  1887  which  this  bill  seeks  to 
have  specifically  enforced,  in  what  it  severally  requites  of  the 
two  corporations,  so  Car  aa  it  bears  on  the  question  we  have 
stated,  may  be  thus  summarised:  The  8outh  and  North 
company  granted  to  the  Highland  and  Belt  company  the 
right  to  extend  its  track  from  a  point  near  Twenty-ninth 
street,  across  South  and  North  company's  switch  leading  to 
Baxter  Stove  Works,  along  said  right  of  way  six  and  oae~balf 
feet  distant  from,  east  of,  and  parallel  to  the  westward  ly  line 
of  said  right  of  way,  to  a  point  about  three  hundred  feet  east 
of  the  east  line  of  Twenty-fourth  street  (the  beginning  of 
Highland  and  Belt  company's  strip),  to  be  located  on  the 
South  and  North  company's  right  of  way,  not  exceeding  two 
thousand  four  hundred  feet  in  length.  The  crossing  of  the 
switch  leading  to  Baxter  Stove  Works  to  be  put  in  and  main* 
tained  at  the  cost  and  expense  of  Highland  and  Belt  com* 
pany.  The  South  and  North  company  to  have  the  right,  to 
cross  the  tracks  to  be  constructed  oa  its  said  right  of  way 
wherever  and  whenever  it  may  desire  to  build  sidings  to  any 
manufacturing  establishment,  warehouse,  or  other  industrial 
enterprise— the  cost  of  putting  in  sad  maintaining  tae  cross* 
ing  of  such  sidings  with  the  track  of  the  Highland  and  BeM 
company  to  be  borne  by  the  latter  osewpaay.  The  osaSsaet 
further  provided  that  the  South  aad  North  company  should 
have  the  right  to  cross  said  track  of  the  Highland  ajad  Belt 
company,  when  neoessary  for  convenient  ingress  and  egress 
to  and  from  said  sidings  that  may  hereafter  be  eeaetruoted 
by  the.  South  and  Kqrtfc  company  tovjanufeQtaring  establish- 


Nay.  1892.]    South  etc.  R.  R.  Co.  v.  H.  A.  <fe  B.  R.  R,  Oa    77 

mente,  warehouses,  or  other  industrial  enterprises.  It  was 
provided  that  all  crossing*  that  might  be  made  should  be 
constructed  and  maintained  at  the  cost  of  the  Highland  and 
Belt  company.  The  South  and  North  company  was  guar- 
anteed preferential  rights  over  the  Highland  and  Belt  com* 
pany  at  all  the  crossings  to  be  constructed. 

In  consideration  of  theft*  grants  and  concessions,  the 
Highland  and  Belt  company  agreed  and  stipulated  that  the 
several  crossings  above  provided  for  and  to  be  constructed 
should  fa  igpptrwted  e»d  maintained  by  it,  at  its  exclusive 
cost,  under  the  superintendence  and  to  the  satisfaction  of  the 
South  and  North  company,  wWcfc  was  to  he  the  judge  of 
when  and  where  wwjngs  eball  need  renewals  and  repairs. 
And  the  ***  Highland  and  Belt  company  agreed  tb*t  the 
renewal*  pr  repefrf  would  be  nj*d*  promptly;  and  if  they 
failed  to  write  them  within  thirty  days  from  the  time  of  noti- 
fication Urom  the  &>Utb  *p4  {forth  *omp»ny,  then  the  latter 
company  sfeeuifl  h§i*t  the  Hght  to  mate  them  at  the  expense 
of  the  HjgMead  *fld  Bell  company.  And  the  Highland  and 
Belt  company  granted  U>  the  South  Rod  North  company  the 
right  and  privilege  tie  oroee  its  right  of  way,  and  all  tracks 

that  were  tfa*n  eonptrjieted,  or  might  thereafter  be  constructed 
thereon,  aoutfi  or  west  of  Twenty-fourth  street,  whenever  it 
might  become  necessary  for  the  Sooth  and  North  company  to 
construct  switches  to  gain  access  to  manufacturing  establish- 
ments, warehouse,  or  otfier  industrial  enterprises,  that  then 
were,  or  might  thereafter  be,  constructed  on  adjacent  prop- 
erty. 

It  is  contended  for  appellant  that  this  contract  is  not  just 
and  equitable  in  all  its  parte,  and  that,  therefore,  the  chan- 
cery court  should  not  compel  its  specific  performance,  but 
should  leave  the  Highland  and  Belt  company  to  its  action 
at  law,  for  the  recovery  of  damages  for  the  breach  of  the  con- 
tract by  the  South  and  North  company. 

It  may  be  that  the  contract  does  not  secure  precisely  equal 
benefits  to  the  two  corporations.  It  may  be  that  the  con- 
cessions made  to  the  Highland  and  Belt  company  are  more 
valuable,  when  viewed  from  the  standpoint  of  the  present 
time,  than  are  the  grante  made  by  it  tgtbe  Bputh  and  North 
company.  Of  this,  however,  when  the  contract,  as  in  this 
ease,  famishes  no  standard  or  measure  for  estimating  the 
relative  advantages,  it  would  he  extremely  bawdoue  for  the 
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court  to  attempt  a  solution.  Any  conclusion  we  might  reach 
Would  be  the  merest  conjecture.  We  cannot  be  presumed  to 
know  what  prospective  profit  the  construction  and  mainte* 
nance  of  the  Highland  and  Belt  company  would  be  to  the 
South  and  North  company.  Nor  can  we  know  the  value  of 
the  privilege  of  crossing  the  thirty-five  feet  strip  whenever  and 
Wherever  the  8outh  and  North  company  might  choose  to  do 
bo,  accompanied  by  the  obligation  of  the  Highland  and  Belt 
company  to  construct  and  maintain  the  crossings.  These 
relative  advantages  might,  and  probably  would,  vary  with 
changing  time. 

In  Waterman  on  Specific  Performance,  section  179,  is  this 
language:  "Although  inadequacy  of  consideration  in  contracts 
of  sale,  either  in  the  price  or  property  sold,  may  be  a  ground 
of  defense,  yet  the  facility  of  contracting  and  the  free  exer- 
cise of  the  judgment  and  will  of  the  parties  require  that,  as 
a  general  rule,  they  should  be  sole  judges  of  the  value  of  the 
benefits  to  be  derived  from  their  bargains.  It  is,  therefore, 
manifestly  just  and  expedient  that  mere  inadequacy  *°*  of 
consideration  or  value  should  not  in  itself  be  deemed  by  the 
court  a  sufficient  reason  to  refuse  to  specifically  enforce  a  con- 
tract, or  a  cause  to  set  it  aside.  And  such  is  now  the  rule. 
For  courts  of  equity,  as  well  as  courts  of  law,  act  upon  the 
ground  that  every  person  who  is  not  from  peculiar  condition 
and  circumstances  under  disability,  is  entitled  to  dispose  of 
his  property  in  such  manner  and  upon  such  terms  as  he 
chooses;  and  whether  his  bargains  are  wise  and  discreet,  or 
profitable,  or  unprofitable,  or  otherwise,  are  considerations,  not 
for  courts  of  justice,  but  for  the  party  himself  to  deliberate 
upon.  The  reason  of  this  is  to  be  sought  in  the  extreme  diffi- 
culty of  judging  as  to  the  feelings  and  motives  which  may  have 
actuated  the  parties,  and  the  corresponding  variety  of  opinions 
which  may  be  formed  with  reference  to  the  sufficiency  of  the 
consideration.*'  To  this  the  author  cites  many  authorities. 
And  to  the  same  effect  are  the  following  authorities,  which 
show  it  is  the  modern,  and,  we  may  add,  the  more  reason- 
able, rule:  3  Pomeroy's  Equity  Jurisprudence,  sec.  1405,  and 
notes;  Fry  on  Specific  Performance,  sec.  275  et  seq.;  Osgood 
v.  Franklin,  2  Johns.  Ch.  1;  7  Am.  Dec.  513. 

It  is  objected  to  the  relief  prayed  in  this  case,  that  there 
was  a  want  of  mutuality  when  the  contract  was  made  in  this. 
that  while  the  South  and  North  company  bound  itself  to  per* 
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mit  the  Highland  and  Belt  company  to  construct  its  track 
on  the  former's  right  of  way,  this  was  a  mere  unilateral  per- 
mission, and  did  not  bind  the  Highland  and  Belt  company 
to  so  construct  its  track.  If  this  were  the  only  purpose  and 
provision  of  the  contract,  the  rule  invoked  would  not  apply. 
When  "  the  contract  is  originally  binding  on  the  one  and  not 
on  the  other,  the  latter  may  by  suit  waive  that  want  of  mutu- 
ality, and  enforce  the  specific  performance  of  the  contract": 
Fry  on  Specifio  Performance,  sees.  294,  297;  Waterman  on 
Specific  Performance,  sec.  200;  Fallon  v.  Railroad  Co.,  1  Dili 
121;  Alabama  etc  B.  R.  Co.  v.  South  etc.  R.  R.  C*.,  84  Ala. 
670;  5  Am.  St  Bep.  401. 

The  contract,  however,  is  not  of  the  class  mentioned.  Bach 
party  bound  itself  to  grant  to  the  other  a  use  of  easement  in 
what  had  been  the  exclusive  property  and  right  of  the  party 
granting.  Bach  right  and  interest  granted  became  the  con- 
sideration for  the  right  and  benefit  secured  in  return.  There 
is  nothing  in  the  objection  based  on  the  alleged  want  of 
mutuality. 

A  graver  question  remains  to  be  considered.  Is  the  con- 
tract sought  to  have  enforced  in  this  case  one  that  the  chan- 
cery court  will  order  the  specific  execution  of,  or  must  redress 
be  sought  in  an  action  at  law  for  damages?  It  evidently  con- 
templates that  it  is  to  extend  through  a  series  of  40T  years. 
Does  it  imply  the  performance  of  personal  services,  exercised 
with  special  skill,  judgment,  and  discretion?  If  so,  the  chan- 
cery court  cannot  grant  the  relief  prayed:  Iron  Age  Pub.  Co. 
v.  Western  Union  Tel  Co.,  83  Ala.  498;  8  Am.  St.  Bep.  758; 
Marble  Company  v.  Ripley,  10  Wall.  389;  Danforth  v.  Phila- 
delphia etc.  Ry.  Co.,  30  N.  J.  Eq.  12. 

The  case  we  have  in  hand  does  not  present  any  of  the  dif- 
ficulties that  were  encountered  in  the  cases  cited.  The  South 
and  North  company  simply  bound  itself  to  permit  the  High- 
land and  Belt  company  to  construct  and  operate  a  track  on  a 
part  of  its  right  of  way,  and  to  make  certain  crossings;  and 
the  Highland  and  Belt  company  bound  itself  to  construct 
and  maintain  all  the  crossings  which  the  exercise  of  the 
privilege  granted  might  render  necessary.  In  return  for  this, 
the  Highland  and  Belt  company  bound  itself  to  permit  the 
8outh  and  North  company  to  cross  its  thirty-five  feet  strip  of 
land,  extending  from  Twenty-fourth  to  Eighteenth  street,  and 
to  cross  its  track  at  other  named  places,  u  wherever  and 
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whenever"  it  might  elect  to  exercise  this  privilege;  and  U 
bound  itself  to  construct  and  maintain  the  proper  crossings, 
which  might  he  rendered  necessary  if  the  South  and  North 
company  exercised  this  granted  privilege. 

If  the  agreement  had  stopped  here,  possibly  it  would  have 
left  the  Highland  and  Belt  company  under  the  contract 
obligation  to  personally  construct  and  repair  the  necessary 
crossing* — a  service  in  its  nature  personal,  "involving  the 
exercise  of  personal  skill,  judgment,  and  discretion,"  and  of 
indefinite  duration.  80  interpreted,  the  chancery  court  possi- 
bly would  not  and  ooukL  not  undertake  to  administer  and 
specifically  enforce  such  contract.  Bat  the  agreement  did 
not  stop  there.  Its  provisions  are,  that  if  the  Highland  and 
Belt  company,  after  thirty  days*  notice,  failed  to  renew  or 
repair  such  crossings,  then  the  South  and  North  company 
could  do  so  at  the  cost  and  expense  of  the  Highland  and  Belt 
company.  This,  upon  each  recurrence,  could  only  entail  a 
money  liability,  and  would  not  impose  on  the  chancery  court 
the  duty  of  retaining  the  case  for  continuous  administration. 
The  rights,  duties,  and  liabilities  of  the  parties  being  defined 
and  settled  by  the  decree  of  the  court,  all  else  would  follow, 
as  any  other  transaction  inter  partes,  which  is  continuous  in 
its  nature.  In  what  is  declared  above,  we  think  we  ai*  fully 
sustained  by  the  drift  of  modern  authorities. 

When  a  right  of  way  is  disturbed  or  withheld  damages 
may  be  recovered  in  an  action  at  law.  Hence,  where  ease- 
ments or  servitudes  are  annexed  to  private  estates,  "the  due 
enjoyment  of  them  will  be  protected  against  encroachment  by 
injunction,"  4°8  notwithstanding  an  action  at  law  could  be 
maintained  for  the  recovery  of  damages:  Lide  v.  Hadley,  36 
Ala.  627,  695;  76  Am.  Dec.  338;  1  High  on  Injunctions,  sec. 
848;  Washburn  on  Easements,  575. 

In  the  case  of  Lytton  v.  Great  Northern  Ry.  Co.,  2  Kay  4  J. 
394,  it  was  held  that  where  a  railway  company  had  agreed 
with  a  landowner,  through  whose  estate  the  railway  would 
pass,  to  construct  and  maintain  a  siding  connected  with  their 
railway  at  B.,  together  with  all  necessary  approaches  thereto 
for  public  use,  for  the  reception  and  delivery  of  goods,  "that 
specific  performance  could  be  decreed  of  the  agreement  to 
construct  the  siding  and  approaches  without  decreeing  the 
oompany  to  maintain  them  when  made." 

In  Sandereon  v.  Cockermouth  etc  Jiy.  Co.,  11  Bear.  487,  a 


Hot.  1892.]    South  etc.  R.  R.  Co.  *.  H.  A.  A  B.  R.  R.  Co.    81 

railway  oompany  being  about  to  sever  the  plaintiff's  land  by 
their  railroad,  agreed  to  purchase  the  necessary  portion  of 
land  "  subject  to  the  making  such  roads,  ways,  and  slipe  for 
cattle  as  might  be  necessary.19    Held,  That  although  it  was 
Very  difficult  to  execute  an  agreement  thus  expressed,  yet  the 
plaintiff  was  entitled  to  a  specific  performance;  and  that  the 
word  u  necessary"  must  receive  a  reasonable  interpretation.  - 
In  the  great  case  of  Joy  v.  St.  Louie,  188  U.  S.  1,  the 
Wabash,  St.  Louis,  and  Pacific  Railway  Company  had  bound 
itself  to  permit  the  St.  Louis,  Kansas  City,  and  Chicago  Rail- 
road Company  to  use  its  right  of  way  from  the  north  line  gf 
Forest  Park,  through  the  park  to  the  terminus  of  the  Wabash 
company's  road  in  the  city  of  St.  Louis,  for  a  fair  and  reason- 
able compensation.    The  question  was  whether  the  chancery 
court  would  specifically  enforce  this  contract.    It  was  ruled 
that  the  court  bad  power  to  enforce  the  specific  performance 
of  the  agreement  by  enjoining  the  appellants  from  preventing 
the  Colorado  company  from  using  the  right  of  way;  and  that 
a  remedy  at  law  would  be  wholly  inadequate.     Following, 
this  case  as  a  precedent,  it  was  said  in  Union  Pac.  Ry.  Co.  v. 
Chicago  etc.  Ry.  Co.,  51  Fed.  Rep.  309,  that  the  specific  per- 
formance of  a  contract,  whereby  one  railroad  lets  another  into* 
the  joint  use  of  its  bridge  and  terminals,  will  not  be  refused 
because  the  acts  to  be  performed  are  numerous  and  compli- 
cated, and  are  to  extend  through  a  long  term  of  years. 

In  a  note  to  Conger  v.  New  York  etc.  R.  R.  Co.,  120  N.  Y- 
29,  43  Am.  &  Eng.  R.  R.  Cas.  643,  651,  is  this  expression, 
supported  by  many  citations:  "Specific  performance  will  be 
decreed  to  enforce  contracts  of  a  permanent  nature  between 
railroad  corporations,  for  running  on  and  use  of  each  other's 
tracks,  or  of  the  track  of  one  corporation  by  the  trains  of 
another ":  *••  See,  also,  Chicago  etc.  Ry.  Co.  v.  Union  Pac. 
Ry.  Co.,  47  Fed.  Rep.  15;  2  Chitty  on*  Contracts,  11th  Am. 
ed.,  1429;  WUeon  v.  West  Hartlepool  Ry.  Co.,  2  De  Qex,  J.  <fc 
8.  475. 

The  foregoing  principles  and  authorities  are  not  at  war 
with  McBryde  v.  Sayre%  86  Ala.  458;  Iron  Age  Pub.  Co.  v. 
Western  Union  Tel.  Co.,  88  Ala.  488;  8  Am.  St  Rep.  759; 
Elyton  Land  Co.  v.  8outh  etc.  R.  R.  Co.,  95  Ala.  681.  Nor  does 
it  conflict  when  properly  applied  with  Windham  Cotton  Mjg. 
Co.  v.  Hartjord  etc.  R.  R.  Co.,  28  Conn.  878;  Cooper  v.  Pena,  21 
Cal  404;    Conger  v.  New  York  etc  R.  R.  Ce^  120  N.  Y.  29; 
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f»w**i*fo.r.lfefl«<M?eR&<»t  ssfcifeFefe* 
ew»  «i  ftwiisf  PwfoHMsst.  m*  49- 
9>Minf  F«r9WfAW»rrfTOT  fif  J**PWA<7  9»  VWRHiraf .-a- 
Inadoanaey  of  price  without  franc)  or  other  ingredient  Is  not  eojfrrissjt  te> 

sitey  tie  power  of  equity  to  enforce  a  contract  lor  the  eole  of  land,  sjoiess 

'Quaff  oonsiojera^ion  for  the  contract:  Morrill  v.  Bpereon,  77  Gel  114. 

Srnoinc  Firtobmakcb— Mutualitt  or  Contract. — A  oontsmct  binding 
*n  one  party  only  may  no  Isoresd  to  be  apeciloally  enjoaoii;  Mogmm  w. 
«mn<mr.  1*  He.  8*  »  An.  Deo.  Gpfc  fete  *  «****  W  fe>  3* 
*fc  *#  4»r  §tr  *«P-  ?*!*  Cowiru:  Bqnbwy  y.  Ar*^  »  «•  «*?  A=* 
4^e  <Pj$.  £fr  r.  ITf^rn  tfnipii  7U  Co.,  83  Ala.  498;  3  Am.  8t  Bop. 
7$;  Benedict  r.  Lynehf  1  Johns!  Ch.  879;  7  Am.  Doc  484,  and  extended 
«ote;  Be  Qordova  ▼.  AnitA,  9  Tex.  1C9;  §8  Ajn.  Bee.  1*6;  £o£f»e  v.  Qtad- 
m*  91  Pa.  04.  W;  fit  ^Un.  Dee.  740,  and  note;  *iaj»  jr.  #wrt  W  £ej.  «?; 
Ufao^f.  fsippppr,  4?  Afinn.  fi?6.  For  a  further  6Ueenesjnn  of  the  apocifie 
performajic*  of  u  nigral  contract*,  see  the  note  to  Warren  r.  CaUtflq,  $2 
.Am.  3*.  ft«P-  673. 

8?fcirf9  Performance  or  Contracts  For  Personal  Services  involving 
*the  exeroiae  of  epocial  ikiH,  judgment,  and  discretion,  continuous  in  their 
«uttore,  and  running  through  an  indefinite  time,  will  not  ho  decreed:  Iron 

<4*  A*  4fc  *>  W*m  P*W  TV-  0°»  88  Ala,  4«3;  3  4m.  S^.  Reg.  7W, 
•«»4  WK    ***  *•  W*  *?  <?frT*'«  f*f*  12  Am.  Dec.  216,  217, 
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'wjfTorrsL — Claiming  Under  Common  Source  or  Title. — Where  both  par* 
ties  4o  an  action  to  recover  possession  of  real  property  Aiaim  under  * 
jeosmmon  source  of  title  neither  is  in  a  position  to  impeach  if, 

'D.ip D  Swned  roR  the  Grantor. — If  tl\e  name  of  the  grantor  is  signed  to 
a  4?*4  Dy  f  Qother  in  his  presence,  at  his  request,  and  as  and  for  his  act* 
the  deed  is  as  effective  as  if  signed  by  himself. 

**Thej  Acknowledgment  or  a  Deed  by  a  Grantor  Ww>  Did  Hot  Hm- 
SELr  Sign  It  is  a  sufficient  recognition  and  adoption  of  the  signature. 

pRAD.— T^  Delivery  or  a  Sheriffs  Peed  May  Be  Presumed  from  the 
£aet  that  it  was  ^iven  by  him  ^o  the  recorder  of  deeds,  who  too)L  it 
to  his  office  and  recorded  it,  especially  if  it  further  appears  that  tho 
grantoe  took  and  still  JiokU  possession  of  the  lands  conveyed,  and  tho 
d*ad  is  in  tho  ppjajasjiop  of  his  personal  xepro^enAa^ye. 

0*IP-^-I»  W  J*T#RLI^rat^m  in  A  Peep  ^  in  ^o  s^mp  ^dnvi^g  »• 
{he  )>ody,  and  accords  .with  the  manifest  .object  of  the  4fe4*  *  ^a>r  P^o- 
apmp^iqn  is  thaj  it  was  jqpade  before  the  acknowledgment  of  execution, 
and  theirarden  of  repelling  this  presumption  must' be  assumed  by  tho 
Qmoa  seeking  to  avoid  the  deed. 
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jExffrtJTiQji  3*i*.~-Tfel  B*ru*v  or  a  Sbibjit  on  *  writ  tt  not  eeetqtle)  |» 
£he  validity  pt  bJP^ieeji 

4dtkass  Possssnioif,— To  Ribut  a  Claim  of  Advbrsb  Pcpmioa  il  is 
ooerpetent  -to  prove  that  the  eUimant  was  put  in  poeeeuion  under  • 
■Tin  o|  aenletanee  a*  a  date  later  than  that  on  which  ha  eJlegee  Mi 
njewojoe  §  pjeawine  aeejoiejwed,  aa4  alpo  to  show  hit  adnwaionej  w*4av 
•Mb  ox  o*hjnrif*>  that  the  land  we*  another's. 


Jttm  Gamble,  fir  the  appellant. 

J.  ff.  ?o**y,  for  the  appellee. 

409  Jf  cCuk&a*,  fp  TMe  ie  a  statutory  action  for  the 
neowy  tf  a  certain  jot  of  land  in  the  town  of  AndaluaieV 
Waieen  ps  (daintiff,  **d  tawis ,  at  administrator  of  one  Hot 
Jey,  d*c«###d,  is  defendant,  Plaintiff  derives  title  trom  one 
Dixon  wf  dead,  appearing  to  have  been  executed  in  1886. 
Defendant  claims  title  through  Watson,  under  a  sale  and 
oonveyanee  by  the  sheriff  to  his  intestate  in  1875,  made  in 
aatisiaction  of  oertain  judgments  against  Watson*  and  also 
by  virtue  of  ah  adverse  possession  on  the  part  of  the  intestate 
a\nd  hknaelf  subsequent  to  said  sale  and  conveyance. 

1.  Sonne  mjings  were  made  on  the  trial  in  respect  of  Wat- 
con's  title  to  the  land  prior  to  the  sheriff's  sale  and  convey- 
ance of  it  as  his  property  to  Holley,  and  upon  testimony  in 
relation  thereto.  These  are  of  no  importance  in  the  case; 
and  whether  erroneous  or  not  in  the  abstract,  need  not  be 
considered,  since  the  defendant,  claiming  as  he  does  under 
that  title,  and  having  recognized  its  validity  by  purchasing 
at  the  sheriff 'a  sale.,  and  now  further  recognizing  it  by  a  reli- 
ance upoe  the  acquisition  of  it  through  that  sale,  and  upon 
Adverse  possession  since  that  time  under  the  color  of  title, 
with  which  at  least  he  was  invested  by  the  conveyance  then 
made  by  the  sheriff,  is  not  in  a  position  to  impeach  Watson's 
original  title:  Ware  v.  Dewberry,  84  Ala.  568;  Houston  v.  Far- 
rig,  71  Ala.  570;  Tennemee  etc.  R.  R.  Co.  v.  East  Alabama  Ry. 
Con  76  AIa.  616,  626;  61  Am.  Rep.  475. 

2.  The  evidence  as  to  the  execution  of  the  deed  by  the 
sheriff  to  Helley  was  that  of  the  probate  judge  of  the  county, 
and  as  follow*:  "That  J.  A.  Thompson,  the  sheriff,  could  not 
write  hie  seme,  and  th$t  he  [the  witness]  frequently  wrote 
in  the  sheriff's  office  for  said  Thompson;  that  he  indorsed  the 
levies  on  the  execution  here  in  evidence,  and  wrote  the  deed 
of  Thompson,  •*  sheriff,  to  Alfred  Holley,  dated  May  8, 1876; 
that  said  deed  and  indorsements  of  said  levies  are  in  his 
handwriting',  thai  JAid  J.  A.  Thompson  was  present  ***  when 
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said  deed  was  written;  that  it  wag  written  in  the  sheriff's 
office,  at  Thompson's  instance  and  under  hie  direction;  that 
after  the  deed  was  written  Thompson  told  him  to  sign  his 
name  as  sheriff  to  the  deed,  which  he  did,  and  then,  as  judge 
of  probate,  took  Thompson's  acknowledgment  to  the  deed  and 
carried  it  into  the  probate  office,  and  afterwards  recorded  it, 
....  and  that  some  one  came  and  got  the  deed  from  the 
probate  office  after  it  was  recorded,  but  don't  now  remember 
who  it  was." 

It  is  not  entirely  clear  on  this  testimony  that  Thompson 
was  actually  and  immediately  present  when  his  name  was 
subscribed  to  the  deed  by  Fletcher  by  bis  direction,  but  man- 
ifestly there  was  room  for  an  inference  to  be  drawn  to  that 
effect  by  the  jury.  If  he  was  so  present,  as  the  jury  might 
have  found,  the  subscription  to  the  instrument  was  as  effica- 
cioua  as  had  he  been  able  to  write  his  name,  and  with  his 
own  hand  had  written  it,  or  he  being  unable  to  write  his 
name,  as  if  he  had  made  his  mark,  and  the  words  "his  mark" 
had  been  written  against  it,  and  the  signature  thus  made 
attested  by  two  witnesses.  This  on  the  principle  that  where 
the  grantor  is  present,  and  authorizes  another,  either  expressly 
or  impliedly,  to  sign  hia  name  to  the  deed,  it  then  becomes 
bis  deed,  and  is  as  binding  upon  him,  to  all  intents  and  pur- 
poses, as  if  he  had  personally  affixed  hia  signature.  The  rea- 
son for  the  doctrine  is  thus  stated  by  Shaw,  C.  J.:  "  The  name 
being  written  by  another  hand,  in  the  presence  of  the  grantor 
and  at  her  request,  is  her  act.  The  disposing  capacity,  the 
act  of  mind,  which  are  the  essential  and  efficient  ingredients 
of  the  deed,  are  hers,  and  she  merely  uses  the  hand  of  another, 
through  incapacity  or  weakness,  instead  of  her  own  to  do  the 
physical  act  of  making  a  written  signature.  To  hold  other- 
wise would  be  to  decide  that  a  person  having  a  full  mind  and 
clear  capacity,  but  through  physical  inability  incapable  of 
making  a  mark,  could  never  make  a  conveyance  or  execute  a 
deed  ":  Gardner  v.  Gardner,  5  Cush.  483;  62  Am.  Dec.  740; 
1  Devlin  on  Deeds,  sees.  232,  233;  Kims  v.  Brooks,  9  Ired.  218; 
Frost  v.  Deering,  21  Me.  166;  Vidian  t.  Griffin,  21  Cal.  390; 
Maine  Rev.  Stats.  1857,  p.  66;  Lovejoy  V.  Richardson,  68  Me. 
386;  Bird  v.  Decker,  64  Mo.  661. 

3.  And  it  would  seem  that  if  the  signing  by  Fletcher  under 
the  direction  and  in  the  immediate  presence  of  Thompson 
was  not  in  itself  efficacious,  the  subsequent  acknowledgment 
of  the  latter,  as  shown  on  the  deed,  would  be  a  sufficient 
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recognition  and  adoption  of  the  signature  as  Us  own:  Bartlett 
v.  Drake,  100  Mass.  174;  97  Am.  Deo.  92;  1  Am.  Rep.  101. 

4.  Certain  it  is  that  this  acknowledgment  relieves  the  deed 
489  from  any  infirmity  which  might  otherwise  have  affected 
it  on  account  of  the  signature  not  being  attested  by  witnesses: 
1  Brickell's  Digest,  p.  530,  sec.  18  et  seq.;  2  Brickell's  Digest, 
p.  29ft,  sec.  18. 

5.  As  we  have  seen,  Fletcher,  the  probate  judge,  took  the 
deed,  after  it  was  signed  and  acknowledged,  for  the  purpose 
of  recording  it  in  his  office.  This,  nothing  appearing  to  the 
contrary,  may  well  be  considered  as  a  delivery  to  him  by  the 
grantor  for  that  purpose,  and  so  considered,  "  there  being  no 
evidence  to  weaken  the  force  of  these  facts/'  this  constituted 
sufficient  proof  of  delivery  to  the  grantee:  EUberry  v.  Boykin, 
65  Ala.  336;  Alexander  v.  Alexander,  71  Ala.  295;  Sheffield 
Land  etc.  Co.  v.  NeiU,  87  Ala.  158. 

6.  And,  moreover,  at  the  time  of  the  trial  below,  this  deed 
was  in  the  possession  of  the  personal  representative  of  the 
grantee,  who,  in  that  capacity,  had  also  the  possession  of  the 
land  in  controversy,  and  was  defendant  to  this  action  for  its 
recovery.  The  presumption  from  this  fact  alone,  unexplained, 
is  that  the  execution  of  the  instrument  had  been  duly  per- 
fected by  a  delivery  of  it  to  the  grantee:  Cherry  ▼.  Herring, 
83  Ala.  458;  Simmons  v.  Simmons,  78  Ala.  365. 

And  our  conclusion,  therefore,  is  that  it  is  shown  by  the 
evidence  in  this  record  that  there  was  an  efficacious  delivery 
of  the  deed  by  the  grantor,  the  sheriff,  to  the  grantee,  Alfred 
Holley. 

7.  It  is  stated  in  the  bill  of  exceptions  immediately  follow- 
ing the  copy  of  the  deed  that  "  the  Jordan  lot  No.  1  in  the 
above  deed  was  interlined  in  different  hand  write  from  the  body  ., 
of  the  deed."  This  "  Jordan  lot  No.  1 "  is  the  lot  involved  in 
this  suit  We  need  only  say  in  this  connection  that  this 
statement  is  not  borne  out  by  a  reference  to  the  original  deed, 
which  is  before  us  by  order  of  the  trial  judge.  The  lot  in 
controversy,  leaving  out  of  view  the  interlineation,  is  therein 
described  and  conveyed  as  "lot  No.  1,  east  of  the  public 
square,"  and  it  clearly  appears  that  this  lot  No.  1  on  the  east 
side  of  the  public  square  is  the  Jordan  lot.  This  would  have 
been  a  sufficient  description  in  the  particular  under  consider- 
ation had  nothing  more  been  said;  but  it  seems  that  the  gran- 
tor did  not  think  so,  and  for  the  purpose  of  curing  what  might 
be  supposed  to  be  an  insufficient  description,  he  interlined, 
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the  interlineation  and  the  body  of  the  deed  being  clearly  is* 
the  same  handwriting,  the  words,  "the  lot  known  as  the  Jor- 
dan lot"  Manifestly,  the  interlineation  accorded  "with  all 
the  purposes  and  objects  of  tbe  deed,"  the  fair  presumption  is- 
that  it  was  made  before  the  acknowledgment  of  execution; 
and  the  burden  of  repelling  ***  the  presumption  rested  on 
the  plaintiff:  Sharpe  v.  Orme,  61  Ala.  263. 

3.  The-  foot  that  Fletcher  indorsed  the  levies  under  which 
the  sale  was  made  on  tie  executions  for  the  sheriff  t»  of  no> 
consequence.  Even  were  it  essential  to  the  validity  of  defend- 
ant's deed  that  the  return  should  have  been  made  by  the 
sheriff,  the  facta  here  show  an  adoption1  and  ratification  by 
the  latter  of  the  indorsement  made  by  Fletcher  so- as  bo  make 
it  his  own;  and  it  was  his  own  in  the  first  foetanoe,  if  entered 
by  Fletcher  by  his  direction  and  in  hie  presence.  Bet  the 
return  of  the  levy  is  not  essential  to  the  validity  of  (he  sher- 
iff's deed  to  the  purchaser  at  execution  sale:  3  Freeman  on 
Executions,  sec.  341;  Forrest  v.  Camp,  16  Ala.  843;  Low  v. 
J'vwell,  5  Ala.  58;  Driver  v.  Spence,  1  Ala.  $40. 

9.  It  follows  from  what  we  have  said,,  that  if  tbe  jury 
ieved  that  Fletcher  signed  the  sheriff's  name  to  tbe  deed 
(M  have  been  discussing,  at  the  instance  and  in  the  presence 
of  the  latter,  as  is  inferable  from  the  evidence,  Holley  acquired 
a  perfect  title  to  the  land  in  question  on  May  8,  1875,  when 
(hat  deed  was  executed.  It  is  not  pretended  that  there  ban 
been  any  conveyance  of  this  title  by  Holley  or  his  privies  in 
Batata  since  that  time,  nor  is  it  pretended  that  Watson  has 
received  a  conveyance  of  this  land  from  any  source  since  that 
time.  The  legal  title  to  the  lot,  therefore,  was,  at  the  time, 
ami  for  all  tbe  purposes  of  the  trial,  in  tbe  estate  of  Holley, 
ami  represented  in  this  action  by  the  defendant  Lewis,  as  his 
administrator,  unless  Watson  for  some  period  of  ten  years 
after  May  3,  1875,  and  prior  to  the  institution,  of  this  suit, 
■At  been  in  the  open,  ad  verse,  uninterrupted  possession  under 
a  claim  of  right;  and  that  is  really,  w&  take  it,  the  main 
question  in  issue  in  the  case.  On  that  issue,  it  would,  we 
think,  be  competent  for  the  defendant  to  show  by  the  records 
of  the  circuit  court  in  a-  former  action  of  ejectment  between 
these  parties  that  Holley  recovered  therein  against  Watson, 
and  was  put  into  possession  of  the  land  undes  a  writ  of  assiet- 
ance  in  May,  1880,  as  going,  not  in  bar  of  this  action  for  a 
former  recovery,  but  to  show  that  at  the  time  referred  to  Hol- 
ley and  not  Watson  was  in   possession.     It  would,  in  our 
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opinion,  also  be  competent  for  the  defendant  to  show  any 
admis****  ff  ettfemltot*  ftfede  *MWr  6*t&  of  tittftwiae  bjr 
the  plaintiff  subsequent  to  1879,  16  the  effect  that  the  land* 
wss#  AfBettMV9i^  Mid  twf  fcifr,  tffe  gMfrg  ttf  §fi6w  fft&t  it  ttte  ftbfe 
«Krt  ffttfe  A*d*  ft*  Wirt  A6«  in  ftofeaesion  of  the  lot,  under  a 
dlafm  of1  ownership,  and!  as  also  tending  to  impeaoh  his  evi- 
deooekvihai  regard  484  or*  another  trial  ef  this  cAutwy  thovHk 
i*  then  be  the  moriy.*  hk*  tfatt  <ft*  ft*  ttw?>  whfeh  to  atftfnonr 
reviewing. 

Many  rulings  of  the  trial  oettft  on  tW*  arftnlmtott  df  tWdMice,, 
and  in  respect  of  charges  given  and  refused,  are  out  of  har- 
mony with  the  foregoing  opinion. 

WMW **  htf*  MHF  wTO  ftffir<5*  foP  the  dlretott  dburt^s  guid- 
MM  6*  AftMb*  «R*l  #ith<Wt  *  nj^tMckfidh  fidfc  of  ihtf  patt- 
tittta*  i*  ffhttft  *ffb*  *ft>eaft  bj  Hrf*  rtfctoM. 

Betertttl  and  reiactoded. 


BwrtwHf^CMWiw  Fun**  Ommhr  goiboe  or  tffixav-flmfrraL— 
Where  parties  elafn*  under  a  oommon  source  of  title  neither  can  ienpoaola 
the  title  of  the  common  ancestor:  Doe  r.  Dugari,  8  Ohio,  87;  31  Am.  Dec, 
4&,  foiford  f .  £7>^M  8 1*.  2&;  228  Am.  t)ec.  137;  ScJncaUbadc  V.  Chicago 
4th.  jqp  €*>.-,  69  Witt  80i;  2  Am;  S£  Rep.  74$  arid  note.  If  ooflS  parties  to* 
an  action  elaiifa  to  h«f*d4rWed  title  from  the  stinie'£ertDtr,  llefther  is' required 
to  show  title  hi  siott  Fmdi  t.  UUtkan,  105  Mb.  2«;  S4V  Am.-  St;  Hep.  9S3^ 
and  note*.  See,  farther,  Ihe  note  to  Barrett  v.  Hinckley,  7  Am.  St.  Hep.  34 1^ 
and  the  extended  ndte  io  OiUiam  v.  ^ird,  40  Am.  Dec.  3&3|  where  this  iuIk 
fee*  i*tfc*rbtitfMy  «s<ftss*6 

BMdb^BM^tAMI  i*  Orftf  6rifeii  Wi*  <Ma#*oii:~A  cf*M  stgnetf  "A 
par  B"  will  be  presumed  to-haVe-  been  signal*  itr  the  pftsenoY  in*  by  the* 
authority  of  the  former  if  he  was  nnahle  to  read  or  write,'  and  B  was  hr  the* 
habit  of  signing  deeds  for  him,  and  the  persons  claiming  under  him  hav©- 
ticein  in  dhcrtrturDeof  possessiorf  for  many  years:  Kennedy  ▼.  Qramling,  3S> 
&  €.  Vtlr  **  £&  Set  &<tf>  &*>  &>  *gritrlbrV  nan*  signed'  lb  a'deW  by  a 
third  perse*  krhk'presemw}  wrfh  falrvwba*  sstobtt  w  ft* 'the  aWLitftm  **b^ 
G.,w  the  person  signing,  is  sufficient*  bebanser  itfis  deemed  the  grantor's  owa 
act:  Gardner  v.  Gardner,  5  Cnsh.  483;  62  Am.  Dec  740,  and  not*  To  the* 
same  etfect  is  KciYihart'v.  A/itter,  &'Ga.  402;  C8  Am.  Dec.  506. 

lM6^Ad±*o*Mi)bAi#i  BY  6ksi  #rfcrlta>  tfor  Subscribe  His  Nam* 
Thereto.—  Where  a  person  whose  name*  has'  beett  snbscVibetf  to  a*  deed  in? 
bss  sssssaaa  apsjlaity  sadr  dnlfr  sVAwcrWledgeV  tbv  el^envlou  o^  tb#  dlsid,  he* 
thereby  adopes  the  signature  as  his  own:  BartleM  v.  Drak*,  100  Mass.  174p 
1  Am.  Aep.  101;  tf/ouflA  ▼.  (7te»^A,  73  Me.  487}  40  Am.  Kep.  386. 

AcKCOTIOlf    ^ALB— ^HBRIIF's    DEED,    WHET^KB    INVALIDATED    BY    NON- 

nJrWkK1.— A  sherhf's^  oW  ib  riot  invalidated  by  tVie  ri^ri-retiirn  of  ine  wrii 
dnderwhMvttie  saltf^wsb  made>  i9tfMs  V.  oldbi^  1*  P£  St  AM,  «(fr  Am:  Dent 
606V  aM  nc4et-  D—  *.  Mm>  +  Blatohfr  2fit?  »  Am.  Deb.  8t8^  £***?  ft 
Qardmr,  3  Watts  ft  &  314t  36  Am,  Deer  704 
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First  National  Bank  v.  Slaughter. 

[86  ALABAMA,  C02.) 

Hboottablb  Paper,— The  foot  that  a  note  otherwise  negotiable  contains  a 
provision  for  the  payment  of  attorneys'  fee*,  and  waives  all  exemptions, 
and  stipulates  that  the  property  for  which  it  was  given  shall  remain  as 
security  for  the  debt,  does  not  destroy  its  negotiability. 

Negotiable  Paper  Negotiated  fob  Value  Before  Maturity  to  a 
fide  holder  is  not  subject  to  any  defense  available  against  the  payee, 
to  any  set-off  or  recoupment. 

M.  W.  Rushton,  for  the  appellant. 
J.  H.  Parks,  for  the  appellee, 

•°B  Coleman,  J.    The  instrument  sued  on  possesses   all 
the  requisites  of  commercial  paper.     It  is  made  payable  abso- 
lutely at  a  designated  bank,  for  a  sum  certain,  and  at  a  defi- 
nite time.    The  fact  that  it  contains  a  provision  for   the 
payment  of  attorney's  fees,  a  waiver  of  exemptions,  or  the 
retention   of  the   legal  title  to   the  property   for  which    it 
was  given  as  security  for  the  payment  of  the  debt,  does  not 
impede  its  circulation  or  impair  its  validity  as  negotiable 
paper:  Montgomery  v.  Crossthwait,  90  Ala.  553;  24  Am.  St. 
Kep.  832;  McOhee  v.  Importers9  etc.  604  Bank,  93  Ala.  192. 
The  circuit  court  was  in  error  in  holding  that  the  paper,  the 
foundation  of  the  suit,  was  not  commercial  paper. 

There  are  other  exceptions  reserved,  a  consideration  of 
which  would  lead  to  a  reversal  of  the  case  on  other  grounds; 
but  we  are  of  opinion  that  all  such  questions  will  be  elimi- 
nated from  the  case  on  another  trial.  The  holder  of  such 
paper,  received  in  due  course  of  trade  before  maturity,  for  a 
Taluable  consideration,  without  notice,  is  not  affected  by  any 
•defense  or  equities  which  might  be  available  to  the  maker 
^against  the  payee;  and  by  the  express  provision  of  the  stat- 
ute of  this  state,  "paper  governed  by  the  commercial  law, 
negotiated  before  maturity,  is  not  subject  to  set-off  or  recoup- 
ment": Code  of  1886,  sec.  2684. 

The  evidence  shows  that  plaintiff  became  the  owner,  in 
•due  course  of  trade  for  value,  before  maturity.  There  is  no 
jproof  of  notice  to  the  plaintiff,  nor  of  facts  calculated  to  put 
jhim  upon  notice,  of  any  defense  to  the  note.  Under  each 
circumstances  the  plaintiff  was  entitled  to  a  verdict:  Ra$$  v. 
Drinhard,  85  Ala.  441;  Johnson  v.  Hanovsr  Nat.  Bank,  88  Ala. 
574,  275;  Barton  v.  Barton,  75  Ala.  400. 

^Reversed  and  remanded. 
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Nxgottabui  Instruments— Effect  of  8npuuwroir  to  Fat  Atroair«rt 
Peks. — A  stipulation  in  a  negotiable  instrument  to  pay  all  attorney's  fee, 
in  ease  of  a  rait  thereon  does  not  destroy  its  negotiability:  Bank  o/  Conu 
merce  v.  Fuqua,  11  Moat  285;  28  Am.  St  Rep.  461,  and  note;  Montgomery 
▼.  Crosethwait,  90  Ala.  563;  24  Am.  St.  Rep.  832,  and  note;  Bowie  v.  ifoO,  60 
Md.  433;  9  Am.  81  Rep.  433,  and  note;  Doreey  v.  Wolf,  142  111.  689;  84 
Am.  St.  Rep.  99,  and  note.  See,  also,  the  extended  note  to  Wilherepoon  v. 
Mussdman,  29  Am.  Rep.  406. 

Niootiablm  Instruments— Rights  of  Bona  Pidb  Pubchasbrs.— The 
bearer  of  a  note  payable  to  a  person  named  or  bearer,  who  takes  it 
before  maturity,  holds  it  free  from  any  equity  or  set-off  between  the  original 
parties:  Pettee  v.  Prout,  3  Gray,  602;  63  Am.  Dee.  778;  Floumow  v.  First 
NaL  Bank,  78  Ga.  222;  National  etc.  Bank  v.  Noyes,  62  N.  H.  86;  National 
Bank  r.  Anderson,  32  S.  0.  638.  One  who  purchases  negotiable  paper  before 
maturity  for  a  valuable  consideration  in  the  usual  oourse  of  business,  with- 
out knowledge  of  facts  which  impeach  its  validity  as  between  antecedent 
parties,  or  which  ought  to  excite  suspicion  in  the  mind  of  a  prudent  mans 
is  a  bona  fide  holder,  and  takes  the  paper  free  from  defense  on  the  part  of 
the  maker:  Rublee  v.  Davie,  33  Neb.  779;  29  Am.  St.  Rep.  609;  Mechanics' 
etc*  Bank  v.  Beta,  160  Pa.  St.  632;  30  Am.  St  Rep.  863.  A  bona  fide  pur- 
chaser  of  a  negotiable  instrument  for  value  before  maturity,  without  notice 
or  knowledge  of  defects,  acquires  title  thereto  as  against  the  world:  WUU 
imns  v.  Huntington,  68  Md.  590;  6  Am.  8t  Rep.  477;  Head  v.  Cole,  63  Ark. 
623.  One  who  takes  negotiable  paper  in  payment  of  an  antecedent  debt, 
before  maturity,  and  without  notice  of  any  defect  therein,  is  entitled  to 
enforce  its  payment,  without  regard  to  the  defenses  that  may  exist  between 
the  other  parties  to  the  paper:  Tabor  v.  Merchants'  Nat.  Bank,  48  Ark.  464; 
3  Am.  St.  Rep.  241,  and  note.  A  negotiable  note  payable  to  bearer,  deliv- 
ered before  maturity,  ia  not  subject  to  defenses  of  the  existence  of  which 
he  was  not  notified  when  he  acquired  it:  Mars  v.  Mars^  27  S.  C  132.  See 
the  extended  note  to  Sims  v.  Lyles,  86  Am.  Deo.  1581 
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Wills— A  Wmrna  to  a  Will  Niid  Not  Be  Iffobmsd  of  In  Oos> 
texts— Wills  Drawn  m  Bbnkticiary.— It  is  not  necessary  to  prove 
that  a  will  was  read  over  or  explained  to  the  testator  at  the  time  it 
was  executed  if  he  could  both  read  and  write.  Even  when  the  will  is 
drawn  by  one  who  is  a  benefioiary  thereunder,  it  will  be  sustained  if 
there  is  legal  evidenoe  satisfying  the  court  that  it  expresses  the  sponta- 
neous intention  of  the  testator,  though  there  is  no  direct  proof  that  it 
was  read  or  explained  to  him  at  the  time  of  its  execution. 

Wills.— A  Witnbm  Mat  Attui  a  Will  by  Hn  Mask  where  the 
testator  signs  his  own  name. 

J.  M.  and  E.  M.  Oliver,  for  the  appellant 
W.  L.  Hood,  for  the  appellees. 


10  Gikmot  t.  Mtnttk  [JMattt, 

•lf  CoimTai*,  J.  The  present  bill  was  filed  nrider  section. 
2000  of  the  code,  to  contest  the'  validity  of  (fie  will  of  Pru- 
dence Bailey,  which  had  been  admitted  to  probate  by  the- 
probate  court  of  Chambers  oounty.  The  flTofindi  of  contest 
arc  fraud,  Want  of  test*mentayy  capacity1,  arid  Oridne  inrTu- 

Testatrix  died  without  isstie  or  descendant's,  but  left  surviv- 
ing tier  a  brother,  the  complainant,  and  also  deaoendantsof  au 
sister.  Her  former  slaves  and  their  children,  and  Mrfe. 
Vickers,  who  waited  Upon'  and  attended  to  hef  daring1  the 
latter  three  or  four  yean*  of  her*  life',  we're  the'  deVi fee's  and 
legatees  of  her  will,  arid  by  the  ninth  clause  of  thewHlW.  L. 
Ht-flin  was  made  her  residuary  legatee-.-  No  proVisien  vat 
nmde  for  any  of  her  nexb  of  kin  by  her  will-, 

The  will  was  attested  by  one  witness.  Who  could*  Arid  diet 
write  his  name  as  such,  and  by  two  other  witnesses,  who 
could  not  write,  but  subscribed  their  names  by  makkig  their 
mark.  The  instrument  was  deolared  to  be,  snd  ddly  pub- 
lished by  testatrix  at  (he  time  of  signing  it,  arid  when  attested, 
her  last  will  and  testament. 

The  evidence  is  in  conflict  ae  to  whether  the  will-  as  ant 
entirety  was  read  over  to  hep  and  explained  at  tfae  tirne  it 
w;is  executed  and  published.  We  know  of  no  law  which 
r<?<]  litres  that  the  witnesses  to  a  will'  should  be  informed  of 
its  contents.  It  is  rarely  the  case  that  a  witness  is-iafonned 
of  the  contents  of  an  instrument  which  he  attests:  Laverett  t. 
CarUth,  19  Ala.  80. 

It  is  not  pretended  that  testatrix  could  not  read  and  write. 
All  the  evidence  tends  to  Bhow  she  could  do  both.  Testa- 
mentary •"*  capacity  has  been  so  often  deolared  and  defined 
in  this  state,  it  is1  on  necessary  to  ftpeaf  the  general  rule 
agnin.  See  the  following'  authorities':  Kramer  v.  Weinert,  81 
AU.4U;  O'&onnell  v.  Rodiger,  76  Ala.  222|  52  Am.  Rep.  322'; 
Taylor  v.  Kelly,  31  Ala.  59;  68  Am.  Deo.  150;  Stvbb*v.  Hous- 
ton, 33  Ala.  555;  White  v.  Farley,  81  Ala*.  566;  Bvtgw  v.  Aon, 
M  Ala.  367, 

There  is  B»me  evidence'  tending  to  show  that'  testatrix,  at 
Hte  time,  labored  under  some  mental  delusions  or  hallucina- 
tions, was  at  times-  on  some  subjects  "flighty,."  air  to  matter* 
not  at  all  connected  with  the  praotiCfti  tntRHMtteUV'  Of  life; 
l>ut  a  consideration  of  all  the  ovidenoe-  satisfies1  us-  that  tes- 
tatrix possessed  sufficient  mental  capacity  to  make  a  valid 
will. 
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lh+  Imp  attentat  eofiittftie*  tfbtftt  iftftaeM*  Ka*  also 
been  clearly  atttfed  by  tfCfaNMHi*  decision*:  Jfttftft  v.  Mont* 
*om*r%  9*  Ate,  900;.  Ljen*  *.  e<HhjtfffK,  88  Ala.  462;  Leeper 
*,  2>0#rv  40  MM.  flfti;  Afcl  t.  JW,  85  Ala.  17;  Taylor  v. 
Kdly.Sl  Ala.  64;  68  Am.  Dec.  150;  BafMrcfl  y.  OWr,  91  Ala, 
»0;  24  Am,  8tv  Kept  904 

A*  to  fltt  fee  ictfettfr  arid  fegateetf  tfnd*T  the  Will,  except 
W.  L.  Hefifay  <b*  residuary  legatee,  there  iff  not  only  no  evi- 
dent* to  star  thtit  totftrtri*  wa*  uadtrty  Jnflflewced  by  them, 
tot  it  i*  *Aflto*ftvely  ftbtttti*  thai  the  provision*  made  for 
A***  *****  moot*  wttfr  AM  fhtenttonsf  of  teetattbr.  A  dif- 
fceent  pritetpte  erf  law  appHea  to  Hefiin,  tBcr  rttfidintry  leg- 
atee. H*  wflft*  tfce  wHL  In-  tfce  tiaee*  e#  ATI  V.  Bdrge,  12 
Ala.  687,  iti*  tarkh  "OfdlWArfly,  Wfce*  a  Man  of  Kmntf  mind 
sad  memory  eiectfMe  ft  tfffr  by  rfgning  and  publishing  it, 
tttd  e*t&t9g  e»  wrtltfdtooe  to  attoet,  the  preatrinpttort  iff  that  he 
kn#*  fli*  edtffest*,  artho*gft  *  fc  not  Wfittoir  by  him.  Bat 
t*hen  the  Will  Iff  written  fty  the  perttori  intended  to  be  bene- 
fttotf  by  M,  the  prtttufftptten  atrd  ofcw*  pnoftdndi  are  against 
the  iitofrtttftefet;  be*  rfe>  tn*  Jaw  *fetf  not  tender  sttch  an  act 
ifitttltd,  tile  eoitft  Baa  ortTy  to  reqtfii*  sf rid*  proof;  the  onu$ 
pnto*#&  inary  be  fricfaaeed  by  drctfntetondeff,"  etc.  It  is 
**ld»  ifc  ftitf  opinio*  rwideted  in  A*  ftfregofflg  <fase,  that "  the 
proof  JheeAd.  be  tiff  eafrSfaetory  and  etonrirtdng  as  not  to 
leawe  a  fetfsdftabte  dtaftC  on  the  nrind*  of  the  jury  that  the 
tem&tor  fcnttW  its'  *0nt*nfe  at  the  fStiie  of  it*  execution." 
Fosrifcty,  fhe  nfcaaerrte!  ef  pWdf  exacted  by  this1  statement  ia 
too  tftftageftt  Ifi  efyii'  ease*  the  proper  measure  6f  proof  is, 
fbat  the  jwy  mtttf  be  reasonably  satisfied  of  the  truth  of  any 
f&ct* 

£q  titer  case  of  UtewM  r.  Hill,  flfc  Ate.  480,  after  quoting 
flftmr  nttnty  atrtnWtlfie^,  tlW  tfbtff  fr  difc»  wfth  approbation  the 
fblrbwing  rtuVt  "Wneil  a  #ill  ftr  drawn  by  a  perton  stand- 
ing'fri  a  eonftfontial  reflation-  to'  the  testator,  who  takes  a  con- 
rfderabler  «•  benelSt  tirlder  if,  that  if  i^  ndt  necesffary  to 
pt&*e  the  wilf  wits  read  oter  to  tne  terftator,  or  instrtictiona 
gfwtr  ibr  Hf  dr^WfWg,  frnt  tBfaf  tfre  court  mtisf  fte  Satisfied 
tffe  wfTf  ^preiteetf  tne  rearl  inrtemioYtff'  of  tne  testator.  The 
atitftoritS^B  iii  tfcftr  cotfnfry  astfert  tike  same  doctrine.  Affirm- 
atfv^  evidence;  fn  My  legal  mode,  that  the  will  expresses  the 
f^ptrntarfedtftf  ftttfcnfton*  of  fm3  testetbr  satisfies*  thd  do\ift,  and 
HftMuWa  fhe  unfavorable  preemptions  Which  Would  other- 
Wise  be  frtdMgetf.*    Tfte  ^ismd  rale  is  declared  in  Lyons  ?. 


I 


I;  if  >*»^»  -i*-  'firi'—T  az-2  hi 
:  ':.■*  pUra  wi*ra  so*  cjtd  Ser  szc  ism  £*ty  ntn;  that  her 
t.zm'mt  i.  It-x'c  z-i^Jty.  ±i#i  »ica  »^w  jmii  before  teata- 
;r.x"s  d**;i.  ar..i  -j;  aur*  ftr^oo  oc  hia  p*  opart y  to  his  old 

twu  aci  tai  fy-n-;-  w  to  cis  wife,  the  tests trix  The 
Kb.  of  Jacob  Bai>y  vssi  net  introduced  in  evidence,  bat  ouch 
Hcmi  to  iixnt  been  the  cifposi&aD  mad*  of  bis  property.  Dur- 
i  ag  the  forty  or  mora  jean  testatrix  resided  in  Alabama,  it 
i  tm  not  appear  that  she  visited  her  relatives  who  resided  in 

orgia,  or  that  any  of  then  nailed  her,  or  bad  any  com* 

iiiicatioo  with  her,exeept  the  complainant,  who  visited  her 
twice  and  wrote  to  her.  There  is  tunc  evidence  of  declara- 
*.;oi.b  made  by  t^stilriv.  to  the  effect  that  her  relatives  were 

pleased  at  her  marriage  with  Jacob  Bailey.and  that  ehe 
tod  her  husband  moved  away  from  them  to  Alabama,  and 
I  it  by  their  own  efforts,  with  the  assistance  of  their  servants, 
tome  of  whom  were  their  former  slaves,  they  bad  made  what 

iperty  they  owned,  and  that  she  did  not  care  to  let  her  next 
at  kin  have  her  property.  There  was  certainly  no  conceal- 
ment of  the  making  of  the  will.  Three  witnesses  were  called 
la  attest  it,  none  of  whom,  it  seems,  were  at  all  especially 
friendly  to  Dr.  Heflin.  Two  other  witnesses  were  present, 
•rfao  did  not  attest  the  instrument.  All  knew  it  was  her  will. 
One  of  the  witnesses,  who  attested  the  will,  examined  by 
",mplainant  testified  that  the  will  was  read  over  to  the  wit* 

isea,  bot  not  to  testatrix,  in  his  presence.  Another  wit- 
ness, examined  by  complainant,  who  was  present,  but  did  not 
Litest  the  will,  testified  at  one  time  that  she  heard  the  will 
raid  to  testatrix,  but  she  afterwards  qualified  this,  by  stating 
thtt  the  will  was  read  to  testatrix,  except  the  ninth  clause. 
The  evidence  shows  that  Dr.  Heflin  had  been  a  warm  per- 

al  friend  of  Jacob  '*•  Bailey  in  his  lifetime  and  of  testa- 

trtx  for  twenty  years,  and  was  their  family  physician;  and 
after  the  death  of  her  husband  testatrix  advised  with  him 
j  ii  nil  her  business  transactions.  The  will  was  written  for 
mere  than  a  year  before  her  death,  and  she  was  never  heard 
U  nxpresi  any  diuatisfaotion  with  the  will.  Heflin  testifies 
that  the  will  was  prepared  at  her  repeated  solicitation,  and  as 
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dictated  by  her,  and  that  when  he  called  her  attention  to  her 
relatives,  she  said  that  her  husband  had  made  provision  for 
their  old  servants,  and  she  wanted  to  do  the  same  thing,  and 
that  she  did  not  intend  to  leave  any  of  her  property  to  her 
relatives,  giving  certain  reasons  for  such  intention. 

Looking  at  all  the  evidence  in  the  case,  we  cannot  say 
the  conclusion  reached  by  the  chancellor  was  not  warranted 
\>y  the  evidence,  and  that  the  instrument  declared  and  pub- 
lished as  her  will  truly  disposed  of  the  property  as  testatrix 
intended. 

It  is  contended  that  the  will  was  not  executed  according  to 
law,  in  that  only  one  subscribing  witness  wrote  his  name, 
while  the  other  witnesses  only  subscribed  by  making  their 
marks.  We  are  of  opinion  that  this  was  a  sufficient  attes- 
tation of  the  will.  Our  statute,  in  this  respect,  is  substan- 
tially the  same  as  the  English  Statute  of  Wills:  29  Car.  II., 
c.  3. 

The  direct  question  arose  in  the  case  of  Den  v.  Mitton, 
12  N.  J.  L.  70.  The  court  charged  the  jury  that  "making  of 
mark  is  a  sufficient  subscription  by  the  witness."  In  con- 
sidering this  charge,  the  court  said:  "  He  who  is  unable  to 
write  his  name,  and  makes  his"  mark,  is  notwithstanding  a 
competent  and  bgal  witness  to  the  execution  of  a  will.'' 
Citing  a  number  of  cases  in  support  of  the  principle.  In 
the  case  of  Bailey  v.  Bailey,  35  Ala.  690,  this  court  used  the 
following  language:  "It  is  the  settled  construction  of  the 
English  statute,  and  of  similar  statutes  in  the  United  States, 
that  the  signature  of  the  testator,  or  of  the  witnesses,  by 
making  a  mark,  is  sufficient.91  Citing  many  authorities.  Of 
coarse,  under  our  statute,  section  1  of  the  code,  where  the 
testator  or  grantor  cannot  write,  but  subscribes  by  making 
his  mark,  the  attesting  witnesses  must  write  their  names.  A 
mark  in  such  a  case  is  insufficient.  But  section  1,  supra,  in 
a  case  where  the  party  to  be  bound  writes  his  name,  does  not 
require  that  the  attesting  witnesses  must  also  write  their 
names.  The  question  was  considered  in  Bailey  v.  Baileyy  35 
Ala.  690,  and  this  was  the  conclusion  of  the  court  We 
adhere  to  this  construction. 

-.  In  Riley  v.  Riley,  36  Ala.  496,  arguendo,  the  same  rule,  that 
•**  an  attestation  or  subscription  by  a  witness  by  his  mark 
was  a  legal  and  sufficient  attestation,  was  recognized.  When 
the  cases  of  Bailey  v.  Bailey*  35  Ala.  690,  and  Riley  v.  Riley, 


9$  AM.  #&  mp#  «|««M«d>  wtfon  J  of  th+flpfrywttuwrJ*' 

|Q(  SjPSWj  JSF  9r  9N*W  f  ^wWMf*       WBBJf  BB^JefSB*/  ft-  fSJ   asps/  <ssisbib»  ^s>    *WIWp 
ft*  ™  PBBBjB>  BW  SB^ *fl^  **•  f^P^  "^^W^H*  ^♦Bja^xflflPSP    BPr    Wyj^^^^U*}  SP^R^B^ 

Affirmed 

Wajb^toitos^w,^  axt  Qsnvm  *x  gwswi»i6#  Wis* 

VHUB.— £  wiU  need  no*  be  read  by  or  to  j&e  suljecribing  witnesses,  jtor  it* 
it  necessary  thai  they  should  know  its  eontentex  Hif/dute  Wist,  t  1.  -#• 
Marsh.  444;  42  Abb.  »•%  •*. 
Wills— Execution— Necessity  That  Testator  8hould  Hmi  bb6keb> 

"  "     -F^P*  ^*B^**  ^r^B^F**^!^^     l^^^6^F^r     ^•*^pil"*F"     ^6J^J*  V^^^^^l^r  "4*  ^*^     ^P^^  ^▼'^^FW    ^*»^SB|r     »*6^BBfBBjBeB^SBft^jft; 

1#  w  Ftf  i  t^  W»  Jt^  ^*W*^  ff*0fi*9T*H*+> 

dkh,  24  Oft.  326;  7*  Am.  Dec.  W7;  ftobinson  ▼.  Brewster,  140  HL  64*;  S3 
Am.  St.  Hep.  965.  A  will  it  valid,  though  not  read  to  or  fey  the  testator, 
where  it  fa  written  in  fass  preceaoe  and  aooeeoBftf  6o  «m  sTtosasfon,  —A  ev- 
4«M  *a  «o#orp>Me  s^  tfw  fttaf*  te*  Jits/  JbWA  46  Pa.  *►  7«*  tf  A«s> 
Dec.  tfl;  ps/toft  7,  4/JMr«y.  7  0*. 664;  60  Am.  Dec,4Uj  ffw^hiUr.jBev^ 
hill,  2  Der.  291;  21  Am.  Dea  831. 

Wills  Draw*  by  a  Bbnbticiarj  Under  Tqu  fa  the  subject  of  ft 
monographic  note  to  Hughe*  v.  Meredith,  71  Am,  Deo.  128. 

Wills — Attest  atigh  by  Mark  of  Witness. — A  subscribing  bMuubb 
may  attest  a  wftl  fry  siaking  fcfa  mark  when  hie  name  is  written  toy  eatft* 
one****  8i*m**T*  4*****,  91  Jean,  J&S;  *0  Am.  9&&en.*76tf*d«pft*? 

*oU^^w^7,  »afc,  66  Am,  R«.  4M. 


'  I  -      '  ■  V 
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"Municipal  Corporations— Majority  Vote  qf  Members,  Wbat  It,— 11 
a  statute  requires,  for  the  purpose  of  filling  a  vacancy  in  a  city  council, 
a  majority  vote  of  the  remaining  members,  such  vaoaney  oannet  be 
filled  fry  a  majority  of  those  present,  wlees  they  also  oonrfifctfe  a 
majority  of  afy  the  members  of  the  council,  both  present  and  absent* 

Municipal  Corporations. -^Ambndmrmj  of  thb  Records  of  a  meeting  of 
a  oity  council  to  make  them  speak  the  truth  may  be  made  at  a  sunse* 
quezrt  meeting. 

IfoviciPAL  CoftPottAtieits.— If  tmm  Minoti*  of  a  Marcoro  of  a  <far 
Council  Ap*  A*bn*>*9  9+  ft  su^seqneBi  meeting  thereof,  thft  onlf 
remedy  of  a  neraon  injured  thereby,  and  who  claims  that  the  original 
entry  was  correct,  fa  by  a  direct  proceeding  to  have  the  minutes  as 
amended  annulled,  and  the  original  minutes  restored.  While  the 
amended  minutes  remain,  tfcey  eannot  be  impeached  or.  varied  ta  *  oot* 
lateral  proosedint> 

Knox,  Bowie,  and  Pelkam,  for  the  appellant 
Caldwell  and  Johnston,  for  the  appellee. 


**  QMflMNb  A  T3b#  fAtjr  porocH  of  Amriatoii  -is  com- 
JflHfl  tff  #igfe<  flWMMMfrm  t«o  few  *aeb  ward  oi  the  dtp. 
*te  lb*  vmimnib  4*f  of  M«r,  189%  R.  J.  Kiddie,  who  was 
£  ««t9JMr  if  tt#  IW*fH  fr^n  werd  No.  lt  tendered  hi*  reeig- 
##&HU  vfctfh  *rj#  *pgf>tod  fcr  4he  »*y,or  «*d  aouocil,  then 
*P  WBriflP  4*  flifftiqp  aw  JteW  for  tbe  purpoee  <rf  filling 
ft*  ««Mner  MHtfd  >F  Miff  i»pigii*tion. 

TS#  ******  #f  tt#  fHWflU  flweiiag,  a  which  thee*  pt»» 

«flem«tt  Cfeawber,  Annfcton,  Ala.,  May  19th,  1892. 

*i»f»eonk  -#«.  iifble,  8r.,  Mayor,  and  Councilmen  R.  J. 
fiukfle,  W.  *L  W*Mrfherly,  G.  W.  Jones,  T.  G.  Dunn,  N.  BL 
Beid,  D.  M.  Sawyer. 

'V4taltf  6W*tfw*e;  A,  &  frtaato,  T.  H.  Slaughter.  Mr. 
R-  J-  JffeMfe  *IP<tel*d  Ju9  fflligfifttiw  M  a  member  of  the  city 

/(Ag  fflfltfioft  wae  l^eld  to  fill  the  vacancy.  .  .  .  .  For  this 
pontiff*  Mf.  W&therly  mmjnated  Mr.  W.  A.  Davie,  and  he 
Wflt  iMMMP^slf  <el*eted  to  ill  said  vacanpy. 

"Attftft*  Approved; 

"  fit*  T,  Aswimeox,  J±mm*  Noble,  Sb., 

"  Clerk.  Mayor.'* 

"  Couneil  Chamber,  Anniston,  May  27th,  1892. 
"P*eeea4:  Jamee  Meble,  Sr.,  Mayor,  and  Councilmen  W.  A. 
Davie,  W.  H.  Weatherly,  G.  W.  Jones,  N.  H.  Reid,  D.  M. 
Sawyer.    ?be  mi  notes  of  the  laet  regular  and  called  meeting 
ww*  yee4  Md  approved. 

"Atteatc  Approved: 

•*  Gm.  T.  Audsbsqit,  Jambs  Nobli,  Sb., 

<"  Ckrk.  Mayor." 

The  charter,  in  section  4,  provides  that  "vacancies  occur- 
ring in  the  city  council  shall  be  filled  by  a  majority  vote  of 
the  remaining  members  thereof."  And  in  section  15:  "All 
elections  by  the  city  council  shall  be  by  viva  voce,  on  the  oall 
<rf  the  rolL* 

At  a  regular  meeting  of  the  council,  held  September  28, 
1892,  N.  H.  Reid  and  G.  W.  Jones,  two  of  the  councilmen,  in 
a  protest  to  the  eouncil,  stated  that  W.  A.  Davis  had  never 
been  legally  elected  as  a  member  of  the  council;  that  at  the 
time  of  his  supposed  election,  there  were  present  only  five 
eoancHmen,  three  of  whom,  Weatherly,  Dunn,  and  Sawyer, 
Toted  tor  Mr.  Davis;  that  Jones  did  not  vote,  and  that  Reid 
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voted  against  him.  A  resolution  was  then  adopted,  declar- 
ing •"'  that  Mr.  Davis  had  not  been  legally  elected,  and  the 
vacancy,  caused  by  the  resignation  of  R.  J.  Riddle,  was  still 
vacant.  An  election  was  then  held  to  fill  the  vacancy,  and 
Mr.  R.  H.  Stickny,  having  received  four  votes,  was  declared 
duly  elected.  A  resolution  was  then  introduced  to  correct 
the  minutes  of  May  19,  1892,  "to  make  them  speak  the  truth, 
and  show  the  facts  as  set  forth  in  the  protest,  by  striking  out 
the  word  'unanimously, '  in  the  minutes  of  the  election  ct 
W.  A.  DaviB."  Five  of  the  councilmen,  exclusive  of  Mr. 
■'■■:ckney,  voted  for  the  adoption  of  the  resolution.  Tbe  min- 
utes of  the  meeting  nf  May  19,  1892,  were  corrected  by  res- 
olution of  the  council  to  read  as  follows: 

"Mr.  R.  J.  Riddle  tendered  his  resignation  a*  a  member  of 
the  city  council,  whioh,  on  motion  of  Mr.  Weatherly,  was 
accepted.  An  election  was  held  to  fill  the  vacancy  caused 
by  the  resignation  of  Mr.  Riddle.  For  this  position  Mr. 
Weatherly  nominated  Mr.  W.  A.  Davis.  The  question  being 
put  by  the  chair,  Mr.  Davis  was  voted  for  by  councilmen 
Weatherly,  Dunn,  and  Sawyer.  Of  the  other  two  members 
present,  councilman  Reid  voted  no,  and  councilman  Jones 
did  not  vote. 

"AtteBt:  Approved: 

"Geo.  T.  Anderson,  Jamks  Noble,  8r., 

"Clerk.  Mayor." 

Thereupon,  Mr.  Davts  filed  ma  petition  praying  for  a  writ 
qf  mandamus  to  be  directed  to  the  mayor  and  council,  com- 
manding that  he  be  restored  to  his  said  office  as  councilman, 
with  its  rights  and  privileges.     The  petition  sets  out  the  facta 

ihstnntialiy  as  we  have  stated  them.     Upon  the  filing  of  the 

■  t.ition  a  rule  nisi  was  ordered.  To  the  petition  there  was  a 
demurrer,  and  the  demurrer  having  been  overruled,  an  answer 

■  .s  filed,  in  the  nature  of  a  return  to  the  rule  nisi,  setting  out 
substantially  the  same  facts.  A  demurrer  was  sustained  to 
the  answer,  or  return,  to  the  nisi,  and  a  peremptory  writ  is- 
sued as  prayed  for  in  the  petition.  It  will  be  noticed  that 
the  common  council  is  composed  of  eight  members.  At  the 
meeting  at  which  Davis  was  elected  only  five  members  were 
present.  To  Gil  the  vacancy  occasioned  by  the  resignation  of 
Riddle,  by  the  terms  of  tbe  charter,  "a  majority  vote  of  the 
remaining  members"  was  necessary.  The  minutes  of  the  couo- 
oO,  as  corrected,  show  that  only  three  members,  one  less  tiuua 
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a  majority  of  the  remaining  members,  voted  for  Mr.  Davist 
If  this  be  true,  lie  was  never  legally  elected.  The  oouneil 
hare  do  authority  to  disregard  the  charter  provision.  N» 
subsequent  approval  or  ratification  could  legalise  or  make 
valid  a  disregard  of  this  mandate  of  the  charter.  The  rule 
that  a  majority  of  a  quorum  controls  has  no  application* 
under  ***  such  a  provision:  Lawrencs  v.  Ingtitoll,  88  Teniu 
62;  17  Am.  St  Rep.  870. 

The  main  question,  and  about  the  only  material  one  pre* 
•en ted,  is,  whether  the  city  council  had  the  power  at  a  subse- 
quent meeting  to  correct  the  minutes  of  the  meeting  held  on 
the  19th  of  May,  1892,  at  which  Mr.  Davis  was  elected,  so  a* 
to  show  that  his  election  was  not  "unanimous/9  and  that  in* 
truth  only  three  members  of  the  council  voted  for  his  election,, 
and  if  so  what  effect  did  the  minutes,  when  thus  corrected, . 
have  upon  his  claim  to  the  office  of  councilman.    We  are  of 
opinion  that  the  common  council  was  fully  authorised  to 
correct  its  minutes,  so  as  to  make  them  speak  the  truth,  and 
this  conclusion  finds  support  in  all  the  adjudicated  cases  we 
have  been  able  to  examine.     Whether  the  correction  shall  be* 
allowed  to  affect  rights  which  have  become  vested  in  the 
interim  presents  altogether  a  different  question.    The  correc- 
tion can  and  should  be  made.    The  extent  of  the  application 
of  the  corrected  minutes  must  depend  upon  the  circumstance* 
to  be  affected.    In  the  case  before  us  no  question  is  presented 
of  rights  acquired  under  or  in  consequence  of  the  minutes  of 
the  meeting  of  May  19, 1892,  as  first  entered  upon  the  journals 
The  power  of  the  council  to  correct  its  minutes  at  a  subse- 
quent meeting  is  discussed  at  length  in  the  following  author- 
ities: 1  Dillon  on  Municipal  Corporations,  3d  ed.,  sees.  293, 
297,  and  notes;  15  Am.  A  Bng.  Bncy.  of  Law,  1077,  sec.  7, 
and  notes.    The  petitioner  does  not  deny  that  the  minutes  as 
corrected  speak  the  truih.     On  the  contrary,  his  demurrer  to 
the  answer  and  return  of  the  respondents  admit  that  only 
three  votes  were  for  his  election.    His  contention  is,  that  the- 
council,  once  having  declared  that  he  was  "unanimously** 
elected,  had  no  power  over  its  minutes  at  a  subsequent  coun- 
cil meeting,  although  held  by  the  same  members  of  the 
council.    In  this,  petitioner  has  mistaken  the  law.    If,  in 
point  of  fact,  the  minutes  as  entered  of  the  meeting  of  May 
19,  1892,  at  which  time  he  was  declared  to  be  elected,  wera- 
oorrect,  and  spoke  the  truth,  petitioner  has  his  remedy.     By 
proceeding  for  that  purpose,  he  may  have  the  minute* 
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the  amd  Meeting  rfttuSdrf  S^tobv,  1892.  set 
Md  amuLkd,  mud  the  s*i»*ta»  <ef   )U/   ».  18*3, 
This  would  leave  him  *  lawfaUy  aJMftaji  *W1*QX> 
aad  if  anlawftiUy  itmowd  by  the  ***&*  w4  *WW»1 
be  meald  be  ewiiUed  to  the  writ  of  »aadaw»    The  authori- 
ties ass  nrnmofooA  to  this  propagation:  £x  part*  I****  82  Al*. 
SID;  OwUr  f.  Oily  */  Dmramga.  16  CoL  634;  35  Am*  8t  Rep. 
294;  Board  o/  Committiontrt  v.  Jo  Aw*,  134  In*.  U5;  tf  Am. 
4fc  Bap,  88.    So  long  a*  tb*  •**  miant*e  of  the  p^tM)g  of 
flrstaiahor  23,  189%  remain  as  the  minutes  of  the  council, 
4bey  cannot  be  impeached  or  varied  in  a  collateral  proceeding 
*7  parol  testimony,  and  are  a  complete  answer  to  the  peti- 
tioner's pcayer  for  a  writ  of  wuwdamu*. 

The  pleading!  ahow  an  effort  by  one  who  waa  for  a  time  a 
!lii  *  1  >4e  facto  officer  by  wuiudamut  to  compel  hia  restoration  to  an 

^office,  held  by  a  d*  jure  officer,  and  the  decision  of  the  court 
[[<' ;  ,  ]  upon  the  pleading!  waa  to  the  effect  that  this  could  be  done. 

In  tbia  the  oourt  was  in  error.  We  cannot  aay  whether  peti- 
tioner desires  or  can  amend  hia  petition,  or  whether  he  desires 
*e  take  issue  upon  the  facts  set  up  in  the  answer  to  his  peti- 
tion, and  which  we  have  held,  if  sustained  by  tbe  proof,  was 
awffioient  in  law.  We  will  reverse  and  remand  the  case,  so 
4hat  it  may  be  determined  in  accordanoe  with  the  principles 
herein  declared. 

Reversed  and  remanded.  

Mwmupal  Corporations—Common  Council— Majority  of  Members, 
What  la— In  an  election  by  a  definite  body,  as  by  a  board  of  aldermen, 
?in  the  absence  of  a  statutory  provision  to  the  contrary,  a  majority  of  the 
'body  present  and  acting  most  vote  for  a  candidate  in  order  to  elect  him: 
Lomrmu  v.  lugtrmU,  88  Tenn.  52;  17  Am.  St  Rep.  870,  and  note.  The 
acts  d  a  majority  present  at  town  meetings  bind  not  only  the  minority,  bat 
all  who  are  absent:  Chamberlain  v.  Dover,  13  Me.  466;  29  Am.  Dec  517. 

ilvviOVtAh  CoaroiUTioiia— Amending  records:   See  the  extended  note 
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pi  Iloetea,  112.) 

QowBinvmMAL  Law — Taxation  of  Occupation*. — A  state  cannot  tax  m 
bnsincsn  occupation  when  it  cannot  tax  the  business  itself,  and  a  tax  on 
the  occupation  of  doing  a  business  is  a  tax  on  the  business. 

Interstate  Commerce— Taxation  or.— No  state  has  a  right  to  lay  a  tax 
on  interstate  commerce  in  any  form,  whether  by  way  of  duties  laid  oa 
the  transportation  of  toe  subjects  of  that  commerce,  or  on  the  receipts 
derived  from  that  transportation,  or  on  the  occupation  or  business  of 
carrying  it  on. 

Interstate  Commerce. — A  state  cannot  tax  nor  regulate  interstate  com- 
merce, nor  make  the  payment  of  a  tax,  or  the  taking  out  of  a  license  m 
condilaon  precedent  to  carrying  on  interstate  or  foreign  commerce. 

INTERSTATE  COMMERCE— TAXATION  OF  DOMESTIC  BUSINESS,— A  State  stat- 
ute imposing  a  general  tax  on  certain  kinds  of  business  or  occupations, 
and  requiring  a  license  to  be  taken  out  before  such  business  or  occupa- 
tion shall  be  engaged  in,  mast  be  construed  as  not  applying  to  each 
business  as  may  oensmtnte  interstate  or  foreign  commerce,  but  only  to 
sneb  business  of  the  kinds  specified  as  constitutes  local  or  state  com- 
merce, and  to  persons  engaged  or  intending  to  engage  therein. 

INTERSTATE  COMMERCE— TAXATION  09  DOMESTIC  BUSINESS. —-The  doing  df 

business  constituting  interstate  commerce  by  one  who  is  also  engaged  in 
similar  business  that  constitutes  local  or  state  commerce,  cannot  exempt 
his  local  or  state  commerce  from  taxation  or  regulation  by  the  state. 
Ixtxbstato  Commerce— Taxation  of  Domestic  Business — Constitution- 
altxt  OF  Statute. — A  state  statute  providing  that  no  person  shall 
engage  in  or  manage  any  business  named  therein  withoat  taking  oat  a 
state  license  ami  paying  an  occupation  tax  and  license  fee,  and  author- 
ising cpEjatiesaod  mnnjejpaiities  to  impose  additional  taxes,  and  provid- 
ing a  penalty  for  a  violation  of  its  provisions,  does  not  attempt  to  tax 
er  regulate  interstate  commerce  as  distinguished  from  local  or  state 
eemmerce,  and  applies  only  to  the  latter.  Such  statute  is  valid  whoa 
afflied  to  the  local  of  state  bfxanoM  of  an  express  company 


F.  IL  O^BnroM.  -he  i-airti^in 
Zrpnaw  Companv  jt  Jjcx^orrwrlLe.  Dtvsu.  aooncy. 
was  arr»j»^^i  Sir  railim  to  pay  a  license 
statute  before  ersica^  in  socn  bamea. 
to  giTe  *  horii  air  ai»  ippeaianjs*  bemre 
of  Dav*I  ^nnnrv  to  siswer  die  shares 
committed  to  jail,  and  aawiuua  sued  oat  a 
*9*?«t  to  te«t  the  >«al:rr  rf  his  arrest  and 
the  hearing  of  sucn.  writ  hia  arr-st  and  detent 
ad;nd(r*d  to  be  legal,  ami  he  wit  remazKted  20  jazL  The 
remanding  him  was  bniight  before  the  supreme  emit  by  writ 
of  error.  There  was  an  agreed  statement  rf  5ict&>  including 
admissions  of  the  agency,  the  incorporation  of  the  company 
in  another  state,  the  failure  to  pay  the  lions*,  the  doing  of 
business  ordinArflv  done  hr  exrress  companies,  of  earrrinc 
goods  and  fnzizhzB  for  hire*  not  ocly  between  points  within 
the  state,  bat  also  from  point*  withia  the  stato  to  points  oot» 
tide  of  i*f  and  eier  iem;  that  95  per  cent  of  seen  bueineea 
is  interstate  commerce,  and  that  fire  per  cent  thereof  is 
business  done  wholly  within  the  state,  and  that  such  expieas 
corn  pan  7  has  an  agent  in  nearly  every  town  and  county  in  the 
state.  The  statute  under  which  the  arrest  was  saade  pro- 
Tides  as  follows:  "No  person  shall  engage  or  manage  the 
business,  profession,  or  occupation  mentioned  in  this  section, 
unless  a  state  license  shall  have  been  procured  from  the  tax 
collector,  which  license  shall  be  issued  to  each  person  on 
receipt  of  the  amount  hereinafter  provided,  together  with 
the  county  judge's  fee  of  25  cents  for  each  license,  and 
shall  be  signed  by  the  tax  collector  and  the  eoonty  judge, 
and  shall  have  the  eoonty  judge's  seal  upon  iL  Counties 
arid  incorporated  cities  and  towns  may  impose  such  further 
taxes  of  the  same  kind  upon  the  same  subjects  as  they  may 
dftem  proper,  when  the  business,  profession,  or  occupation 
ohall  be  engaged  in  within  such  county,  city,  or  town.  The 
IX  imposed  by  such  city,  town,  or  eoonty  shall  not  exceed 
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50  per  cent  of  the  state  tax.  But  such  city,  town,  or  county 
may  impose  taxes  on  any  business,  profession,  or  occupation 
not  mentioned  in  this  section,  when  engaged  in  or  managed 
within  such  city,  town,  or  county.  No  license  shall  be  issued 
for  more  than  one  year,  and  all  licenses  shall  expire  on  the 
first  day  of  October  of  each  year,  but  fractional  license,  ex* 
cept  as  hereinafter  provided,  may  be  issued,  to  expire  on  that 
day,  at  a  proportionate  rate,  estimating  from  the  first  day  of 
the  month  in  which  the  license  is  bo  issued;  and  all  license*, 
may  be  transferred,  with  the  approval  of  the  comptroller* 
with  the  business  for  which  they  were  taken  out,  when  there 
is  a  bona  fide  sale  and  transfer  of  the  property  used  and 
employed  in  the  business  as  stock  in  trade;  but  such  trans- 
ferred license  shall  not  be  held  good  for  any  longer  time,  or 
for  any  other  place,  than  that  for  which  it  was  originally 
issued."  Subdivision  12  of  section  10  of  the  same  statute 
provides  that  "  all  express  companies  doing  business  in  this 
state  shall  pay,  in  cities  of  15,000  inhabitants  or  more,  a 
license  tax  of  $200;  in  cities  of  10,000  to  15,000  inhabit- 
ants, $100;  in  cities  of  5,000  to  10,000  inhabitants,  $75;  in 
cities  of  3,000  to  5,000  inhabitants,  $50;  in  cities  of  1,000  to 
3,000  inhabitants,  $25;  in  towns  and  villages  of  less  than 
1,000  and  more  than  50  inhabitants,  $10,  Any  express  com- 
pany violating  this  provision,  and  any  person  that  knowingly 
acts  as  agent  for  any  express  company  before  it  has  paid  the 
above  tax,  payable  by  such  company,  shall  be  deemed  guilty 
of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  pun- 
ished by  a  fine  of  not  less  than  $50,  or  confined  in  the  county 
jail  not  less  than  six  months." 

John  E.  Hartridge,  for  the  plaintiff  in  error. 

W.  B.  Lamar,  attorney  general,  for  the  defendant  in  error, 

***  Ranby,  C.  J.  In  the  case  of  Oeborne  v.  Mobile y  16 
Wall.  479,  decided  in  1872,  the  ordinance  then  in  question 
provided  that  every  express  and  railroad  company  doing 
business  in  the  city  of  Mobile,  Alabama,  and  having  a  busi- 
ness extending  beyond  the  limits  of  that  state,  should  pay  an 
annual  license  of  a  stated  amount,  and  every  such  company 
doing  a  business  within  the  limits  of  the  state,  and  every  such 
company  doing  business  within  the  city,  should  take  out 
license,  paying  therefor  other  amounts.  Osborne  was  there, 
as  here,  the  agent  of  the  Southern  Express   Company,  a 
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Georgia  corporation,  which  transacted  a  general  express 
business  within,  and  extending  beyond,  the  state  of  Alabama. 
The  company  fell  under  the  first  clause  of  the  ordinance,  and* 
notwithstanding  its  terms,  that  clause  was  held  unobjectioa- 
able  to  the  commerce  clause  of  the  federal  constitution.  The 
decision  is  founded  expressly  on  the  rule  laid  down  in  the 
case  of  the  State  Tax  on  Railway  Gron  Receiptt,  15  WalL 
284,  where  it  waB  said  that  it  is  not  every  thing  which  affects 
I'ommeroe  that  amounts  to  a  regulation  of  it,  within  the 
meaning  of  the  constitution,  and  was  also  admitted  *••  that 
the  ultimate  effect  of  the  tax  oa  such  receipts  might  be  to 
in  crease  the  cost  of  transportation,  but  was  held  that  the  right 
to  tax  the  receipts,  though  derived  in  part  from  interstate 
transportation,  was  within  the  general  authority  of  the  state 
to  tax  persons,  property,  business,  or  occupations  within  their 
limits.  In  Philadelphia  and  Southern  Steamthip  Co.  v.  Penn- 
sylvania, 122  U.  S.  326,  the  decision  in  the  case  of  the  Stat* 
Tax  on  Railway  Gross  Receipts,  15  Wall.  284,  was  considered 
and  questioned;  it  being  held  by  a  unanimous  court  that  a 
■tote  tax  upon  the  gross  receipts  of  a  steamship  company 
incorporated  under  its  laws,  such  receipts  being  derived  from 
the  transportation  of  persons  and  property  by  sea  between 
different  states,  and  to  and  from  foreign  countries,  was 
a  regulation  of  interstate  and  foreign  commerce,  and  in 
conflict  with  the  exclusive  powers  of  Congress.  That  the 
Osborne  case  has  been  overruled  by  that  of  Lelowp  v.  Port  of 
Mobile,  127  U.  S.  640,  decided  in  1888,  cannot  be  denied;  and 
it  is  clear  that  the  first  clause  of  the  ordinance  did,  in  terms 
and  effect,  impose  a  tax  on  that  class  of  express  companies 
which  might  be  engaged  in  interstate  commerce,  as  a  dis- 
tinct class  from  the  other  classes  engaged,  one  in  business 
not  extending  beyond  the  state,  and  the  other  in  that  not 
extending  outside  the  corporate  limits. 

In  Leloup  v.  Port  of  Mobile,  127  U.  S.  640,  an  ordinance 

■  i opted  iu  1883  imposed  an  annual  license  tax  of  $225  "on 
telsgraph  companies."  Leloup  was  the  agent  of  the  Western 
Union  Telegraph  Company  at  Mobile,  and  the  license  tax  not 

.living  been  paid,  a  civil  action  was  brought  in  the  circuit 
court  against  Leloup  to  recover  a  pecuniary  penalty  which 
had  beeu  adjudged  in  another  tribunal  under  the  ordinance 
for  its  violation,  "°  the  complaint  in  the  circuit  court  alleg- 
ing that  the  company  was  a  New  York  corporation,  having 
a  place  of  business  at  Mobile,  and  had  been  engaged  there  in 
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the  badness  of  transmitting  telegrams  from  and  to 
within  Alabama,  and  between  private  individuals  of  that, 
state,  as  well  as  between  dtiaens  thereof,  and  of  ether  states* 
The  plea  alleged  in  substance  Leloup**  agency,  and  that  the- 
company's  charter  authorised  it  to  construct  and  operate- 
lines  of  telegraph  in  and  between  the  various  states  elf  that 
anion,  including   Alabama;   and   further,  that  so  Jans  6*. 
1867,  the  company  accepted  the  restriction  and  obligations* 
of  the  act  of  Congress  of  July  24,  1866,  and  that  fat  accord- 
ance with  Its  charter,  the  net  of  'Congress,  and  agreements* 
with  the  railroad  companies,  it  constructed  and  was,  at  the 
time  of  the  alleged  breach  of  the  ordinance,  maintaining  and 
operating  its  lines  of  telegraph  on  various  specified  puMfc* 
railroads  leading  into  Mobile,  and  through  Alabama  anA 
several  other  named  states,  and  into  others,  acid  ovs*  alt  tbe* 
principal  railroads*  'post  roads,  and  military  reads  in  the* 
United  States,  said  roads  being  public  highways,  and  tba> 
daily  mails  being  regularly  carried  thereon  under  authority 
of  law  and  the  direction  of  the  postmaster  general,  and 
under  and  across   navigable  streams  in  said  states,  but 
without  interruption  to  navigation  of  the  streams,  er  travel* 
on  erueh  military  and  post  roads.      That  before  and  dar- 
ing the  year  1883  it  had  been,  and  still  Was,  engaged  h*. 
the    business   of    sending    and    receiving    telegrams   ever 
such   lines  for  the  public  between  its  office  in  Mobile  and 
places  in  ©the*  states  and  territories  of  the  TMfed  States,, 
and   to  *nd  from  foreign  countries;   also  in  sending  tele— 
graphic  communications  between   the  several  department* 
of   the  government  of  the  Uttited   States  and   *T1    their 
officer*   and    agents,   giving  priority  to   said    official  tele- 
graphic  eommunieatioas  over  all  ether  busfotess,  such  official 
communication s   being    sent   at  rates  fixed   by  the  post- 
master general  anpually  since  June  5,  1867.    To  this  plea. 
there  Was  a  demferrer,  which  was  sustained  by  the  circuit- 
court,  and  judgment  Was  given  for  the  plaintiff  and  thiav 
judgment  affirmed  by  the  supreme  court  of  Alabama;.    The> 
supreme  court  of  Hhe  tTnfted  States  reversed  the  judgment,, 
tfnd  decided :  1.  That  the  license  tax  imposed  by  the  ordinance 
was  purely  a  tax  on  the  privilege  of  doing  Vhe  business  in> 
Which  the  telegraph  company  was  engaged,  the  company 
being  also  required  tio  pay  taxes  on  its  property  as  other- 
corporations  and  individuals,  and  also  a  tax  on  its  greets 
receipts  within  the  state;   2.  Stating  that  the  question  wa» 
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araly  pw— tod  whether  a  state,  as  a  condition  of  doing 
I  o«dm  within  its  jurssdiccoo,  may  exact  a  license  tax  from 
a  1 1  Ufti  Ipli  company,  a  large  part  of  whose  business  ifl  the 

umiHiun  of  menaces  from  one  state  to  another,  and 
t-e:wee»  the  United  States  and  foreign  countries,  and  which  i* 

ested  with  the  power*  and  privileges  conferred  by  the  act 
at  Congress  of  July  24,  1S66,  and  other  acts  incorporated  in 
t:tle  65  of  the  Revised  Statutes.  Proceeding  to  answer  this 
question,  it  held  that  a  state  cannot  tax  a  business  occupa. 
stop  when  it  cannot  tax  the  business  itself,  and  that  a  tax 
en  the  occupation  of  doing  a  business  is  a  tax  on  the  bosineas; 

t  communication  by  teiegraph  is  commerce,  as  well  as  in 

the  nature  of  postal  service,  and  if  carried  on  between  different 

nates,  it  is  commerce  among  the  seTeral  states,  and  directly 

within  the  power  of  regulation  conferred  upon  Congress,  and 

free  from  toe  control  of  state  regulations,  except  such  as  are 

rictly  of  a   police  character.     In   reply  to  the  argument 

'**  that  a  portion  of  the  company's  business  was  internal  to 

the  state,  and  therefore  taxable  by  the  state,  it  is  said  that 

such  fact  does  not  remove  the  difficulty;  that  the  tax  affects 

the  whole  business  without  discrimination;   and  that  there 

are  sufficient  modes  in  which  the  internal  business,  if  not 

already  taxed  in  some  other  way,  may  be  subjected  to  taxa- 

tion,  without  the  imposition  of  a  tax  which  covers  the  entire 

:   rations  of  the  company.     The  cases  of  Pensacola  TeL  Co.  v. 

■ttem  Union  Tel.  Co.,  96  U.  8.  1,  and  Western  Union  TeL 

Co.  t.  Texas,  105  U.  S.  460,  are  also  referred  to  approvingly, 

and  the  conclusion  reached  in  Leloup's  case  is  declared  to  be 

.duly  within  the  principles  of  the  decisions  in  Rabbin*  v. 

■Shelby  County  Taxing  Diet.,  120  U.  8.  489,  and  Philadelphia 

etc.  Steamship  Co.  V.  Pennsylvania,  122  U.  S.  326,  and  the 

u  o  is  held  to  be  parallel  with  that  of  Brown  v.  Maryland, 

12  Wheat.  419;  and  the  court  declares  that  the  fairest  and 

'■■at  just  construction  of  the  constitution  in  all  its  parts 

"  leads  to  the  conclusion  that  no  state  has  the  right  to  lay  a 

tux  on  interstate  commerce  in  any  form,  whether  by  way  of 

Unties  laid  on  the  transportation  of  the  subjects  of  that  com* 

meres,  or  on  the  receipts  derived  from  that  transportation,  or 

on  the  occupation  or  business  of  carrying  it  on;   and  the 

i'«on  Is  that  such  taxation  is  a  burden  on  that  commerce, 

and  amounts  to  a  regulation  of  it,  which  belongs  solely  to 

<. '(ingress." 

It  will  be  well  to  notice  here  the  oases  of  Pemacola  Tel.  C*. 
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v.  Western  Union  Tel  Co.,  96  U.  8.  1,  and  of  Western  Union 
Tel  Co.  v.  Texas,  105  U.  S.  460,  referred  to.    The  former 
ease  is  one  in  which  it  was  held  that  the  above  act  of  Coo* 
gross,  in  so  far  as  it  declares  that  the  erection  of  telegraph 
lines  shall,  as  against  state  interference,  be  free  to  all  who 
accept    its  terms    and    conditions,  and    that   a    telegraph 
1T*  company  shall  not,  after  accepting  them,  be  excluded  by 
another  state  from  prosecuting  its  business  within  her  juris* 
diction,  is  a  legitimate  regulation  of  commercial  intercourse 
among  the  states,  and  appropriate  legislation  to  execute  the 
powers  of  Congress  over  the  postal  service,  and  is  not  limited 
in  its  operation  to  such  military  and  post  roads  as  are  upon 
the  public  domain.    This  act,  it  will  be  found,  gives  to  all 
telegraph  companies,  organized  under  the  laws  of  any  of  the 
states,  the  right  to  construct  telegraph  lines  through  and  over 
any  portion  of  the  public  domain  of  the  United  States,  and 
over  and  along  any  of  the  military  and  post  roads  of  the 
United   States,  and  over  and  across  the  navigable  streams 
and  waters  of  the  United  States,  with  certain  conditions  as 
to  construction;   and   grants  the  right  to  occupy  land  and 
use  materials;  and  enacts  that  telegraphic  communications 
between  the  several  departments  of  the  general  government 
and  their  officers  and  agents  shall,  in  their  transmission  over 
the  lines  of  such  companies,  have  priority  over  all  other  busi- 
ness, and  be  sent  at  rates  to  be  annually  fixed  by  the  post- 
master general;  and  also  enacting  that,  before  any  company 
shall  exercise  the  powers  and  privileges  conferred  thereby,  it 
shall  file  its  written  acceptance  with  the  postmaster  general 
of  the  restrictions  and  obligations  required  by  this  act.     And 
in  Western  Union  Tel  Co.  v.  Texas,  105  U.  8.  460,  where  a 
Texas  statute  required  every  chartered  telegraph  company 
doing  business  in  that  state  to  pay  a  tax  of  one  cent  on  every 
full-rate  message,  and  one-half  cent  for  every  message  less 
than  full  rate,  the  state  sued  to  recover  the  tax  for  messages, 
of  which  a  large  number  were  sent  to  places  outside  of  the 
state,  and  by  officers  of  the  general  government  on  publio 
business.     There  was  judgment  for  the  state,  no  deductions 
being  allowed  by  the  state  courts  for  1T4  messages  sent  out 
of  the  state,  or  by  government  officers  on  government  busi- 
ness.   The  supreme  court  of  the  United  States,  in  revers- 
ing the  judgment,  says:     "The    ....   company  having 
accepted  the  restrictions  and  obligations  of  this  provision  by 
Congress,  occupies,  in  Texas,  the  position  of  an  instrument  of 
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foreign  am!  interstate*  commerce,  and  of  a  government  agent 
for  the  transmission  of  messages  on  pubNc  busfnese.  It* 
property  in  the  state  is  subject  to  taxation  file  eaiWe aft  other 
property,  and  it  may  undoubtedly  be  taxed  in  a  proper  way 
on  account  of  its  occupation  and  its  bueinesb.  The  precise 
question  now  presented  is  whether  the  power  to  tax  it*  occupa- 
tion can  be  exercised  by  placing  a  specific  tax  on  each  mes- 
sage sent  out  of  the  state,  or  sent  by  public  office**  on  the 

business  of  the  United  States As  such,  to  for  as 

it  operates  on  private  messages  sent  out  of  the  state,  it  is  a 

regulation  of  foreign  and  interstate  commence,  and  beyond 

the  power  of  the  state.    That  is  fully  established  by  the  case* 

already  cited.     As  to  the  government  messages,  ft  is  a  tax  by 

j  the  state  on  the  means  employed  by  the  government  of  the 

United  States  to  execute  its  eonstitutional  powers,  and  there* 

fore  void."    The  conclusion  was  that  the  judgment,  in  so  far 

as  it  included  fates  for  government  messages,  or  those  sent 

out  of  the  state,  W&tt  erroneous,  it  being  observed1  that  any 

,  tax  which  the  state  might  put  on  messages  sent  by  private 

;j Hjiyl  ■  parties,  and  not  by  the  agents  of  the  general  government* 
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plfy  from   one  place  to  another  exclusively  withm  the  jurisdio- 

|jil ;,;'»' ;j.'  tion  of  the  state,  will  not  be  repugnant  to  the  federal  con- 
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!|,jii[  stitution,  and  that  whether  the  stated  taw  of  Texas,  in  its 

|]i|'  -|  present  form,  could  be  used  to  enforce  the  collection  of  such 

jjj^'/j  a  tax  was   a  question  entirely   within   the   juriscKetion  of 

jS!,»i';;  the  courts  of  the  state,  and  as  to  which  the  supreme  court 


m- 


h- 


lf*  had  no  power  to  review.    Still  another  caee  involving  the 
effect  of  the  act  of  Congress  referred  to  above,  arid  tending 
also  to  elucidate  the  question  before  us,  independent  of  such 
'■    ;  legislation,  is  Western  Union  Tel.  Co.  v.  Attorney  General,  125 

&t  v  U.  S.  530.    The  valuation  of  the  entire  eapiUal  stock  of  the 

*  |;i  company  was  obtained  from  tme  company,  and   from  this 

J  j  there  were  made  certain  deductions  allowable  in  determining 

■:'l.  the  assessable  value  of  such  entire  stodk,  and  this  value  of 

the  property  of  the  company  in  tfhe  state  was  ascertained 
upon  the  basis  of  the  proportion  of  the  length*  of  the  lines 
Within  the  state  to  the  length  of  its  lines  throughout  the 
country,  and  this  value  was  assessed  at  tfee  uniform  rate  of 
$14.14  on  each  $1,000  of  valuation.  The  company  contended 
that  in  view  of  the  act  of  Congress,  Which  it  bad  accepted,  ne 
tax  could  be  claimed  for  that  part  of  its  line— 2,584.55  out 
of  2,833.05  miles — that  was  over,  under,  or  across  post  roads. 
The  Massachusetts  law  had  a  provision  to  the  effect  that  upon 
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a  fctihn*  te  pay  the  t**cs  required  to  be  puM  to  the  tna*arer, 
be  aright  commence  an  action  for  the  reeomy  of  the  Mmey 
and,  further,  that  all  penalties  denominated  by  the  aet  might 
he  collected  by  informations,  and  that  upon  each  information 
the  court  might  issue  an  injunction  restraining  the  farther 
prosecution  of  business  by  the  corporation,  company,  copart- 
nership, or  association  until  all  each  taxes  doe,  or  penaltiea 
tncumd,  should  be  paid,  with  interest  and  costs.  The  tax 
wae  held  by  the  enpreme  eonrt  to  be  essentially  an  excise  on 
♦he  capital  of  the  corporation,  impoeed  in  an  attempt  by  the 
commonwealth  te  ascertain  the  just  amount  which  any  cor- 
poration engaged  in  business  within  ite  limits  should  pay  aa 
a  contribution  to  the  supportof  ite  government  on  the  amount 
and  value  of  the  capital  employed  by  the  oompany  1V* 
tfoefehr,  or,  ae  elsewhere  said,  the  tax,  though  nominally 
upon  the  shares  of  the  capital  Steele,  is,  in  effect,  a  tax  upon 
that  organisation  on  account  ef  property  owned  and  need  by 
it  in  the  state,  and  the  proportion  of  the  length  of  Its  lines  in 
the  state  to  their  entire  length  throughout  the  whole  country 
is  made  the  basis  for  ascertaining  the  value  of  that  property. 
While,  says  the  opinion,  the  Jtate  could  net  interfere  by  any 
specific  statute  to  prevent  a  corporation  from  placing  its  lines 
along  these  post  roads,  or  stop  the  use  of  them  after  they  were 
placed  there,  nevertheless  the  eempany  receiting  the  benefit 
of  the  laws  of  the  state  for  the  protection  ef  its  property  and 
its  rights  is  liable  to  be  taxed  upon  its  real  and  personal 
property,  as  any  other  person  would  be;  and  that  it  never 
could  have  been  intended  by  Congress,  in  conferring  upon  a 
corporation  ef  ewe  stats  the  authority  to  enter  the  territory  of 
another,  and  erect  its  poles  and  lines  therein,  to  establish  the 
proposition  that  such  a  company  owed  no  obedience  to  the 
laws  of  tile  state  into  which  H  thus  entered,  and  was  under 
no  obligation  to  pay  its  fair  proportion  of  the  taxes  necessary 
to  its  support  The  tax  was  held  te  be  valid,  but  that  part 
ef  the  state  legislation  which  authorised  an  injunction  was 
derided  to  be  void;  the  court  observing  that  the  effect  of  the 
injunction  was  to  utterly  suspend  the  business  of  the  com- 
pany, and  defeat  its  operations  witftin  the  state;  that  if  Con- 
gross  had  authority  to  say  that  the  company  might  construct 
and  operate  ite  telegraph  over  these  Knee,  the  state  can  have 
no  authority  to  say  it  cannot  be  done;  but  that  in  holding 
this  portion  of  the  act  to  be  void)  it  was  not  meant  to  deprive 
the  state  of  the  power  to  assess  and  collect  the  tax. 
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Id  Crutcher  t.  Kentucky,  141 U.  S.  47,  a  statute  of  Kentucky 
made  it  unlawful  for  any  agent  of  1TT  any  express  company 
not  incorporated  by  the  laws  of  that  state  to  carry  on  the 
business  of  transportation  in  that  state  without  first  obtaining 
a  license  therefor  from  the  auditor;  and  before  the  auditor 
could  issue  such  license  to  any  agent  of  any  company  incor- 
porated by  any  state  of  the  United  States,  there  had  to  be  filed 
with  such  officer  a  copy  of  the  company's  charter,  and  a  sworn 
statement  showing  the  assets  and  liabilities  of  the  company, 
amount  of  capital  stock,  how  paid,  and  of  what  the  assets  of 
the  company  consist,  and,  in  short,  the  financial  condition  of 
the  company,  and  that  it  was  possessed  of  $150,000,  either  in 
cash  or  safe  investments,  inclusive  of  stock  notes,  such  state- 
ment to  be  renewed  annually.  A  fee  of  $5,  to  be  paid  by 
the  company  or  agent,  was  allowed  to  the  auditor  for  issu- 
ing the  license,  and  a  like  fee  for  filing  copy  of  charter,  and 
of  $10  for  filing  original  and  annual  statements.  Cruicher 
was  indicted  for  doing  business  as  the  agent  of  the  United 
States  Express  Company,  an  express  company  not  incor- 
porated by  the  laws  of  Kentucky,  but  trading  and  doing 
business  as  a  common  carrier,  by  express,  of  goods  and  other 
things  of  value  in  and  through  the  county  of  Franklin  and  ' 
state  of  Kentucky,  without  having  any  license  so  to  do,  either 
for  himself  or  for  such  company,  and  on  a  plea  of  not  guilty 
ftj-J'  was  found  guilty,  and  sentenced  to  pay  a  fine.     There  was 

an  agreed  statement  of  facts,  including  in  its  admissions  the 
agency,  the  incorporation,  and  absence  of  license,  and  the 
doing  of  business  ordinarily  done  by  express  companies  in 
this  country,  of  carrying  goods  and  freight  for  hire,  not  only 
between  points  in  the  state,  but  also  from  points  in  the  state 
to  points  out  of  it,  and  vice  versa.  The  statement  also  showed 
178  the  total  amount  of  business  done  at  the  Frankfort  office 
in  November,  1888,  and  that  not  quite  one-fourth  of  it  was 
local  to  the  state,  and  the  balance  was  between  places  in  the 
state  and  places  outside  of  it  The  court  of  appeals  of  Ken* 
tucky  affirmed  the  judgment  of  conviction;  but  the  supreme 
court  of  the  United  States  reversed  it,  and,  in  doing  so,  said 
of  the  statute  that  it  required  from  the  agent  of  every  express 
company  a  license  before  he  can  carry  on  any  business  for 
the  company  in  the  state,  and  that  this,  of  course,  embraced 
l|t  |!  interstate  business  as  well  as  business  confined  wholly  within 

the  state,  and  was  a  prohibition  against  the  carrying  on  of 
interstate  business  without  a  compliance  with  the  state  law. 
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The  requirement  of  the  statement  as  to  $160,000  investment 
is  also  held  to  be  a  regulation  of  such  commerce  in  its  appli- 
cation to  corporations  or  associations  engaged  in  that  busi- 
ness, and  a  subject  belonging  to  the  jurisdiction  of  the 
national,  and  not  the  state,  legislature.     "  If,"  6ays  the  opin- 
ion, "  a  partnership  firm  of  individuals  should  undertake  to 
carry  on  the  business  of  interstate  commerce  between  Ken- 
tucky and  other  states,  it  would  not  be  within  the  province  of 
the  state  legislature  to  exact  conditions  on  which  they  should 
carry  on  their  business,  nor  to  require  them  to  take  out  a 
license  therefor.    To  carry  on  interstate  commerce  is  not  a 
franchise  or  a  privilege  granted  by  the  state;  it  is  a  right 
which  every  citizen  of  the  United  States  is  entitled  to  exer- 
cise under  the  constitution  and  laws  of  the  United  States; 
and  the  accession  of  mere  corporate  facilities,  as  a  matter  of 
convenience  in  carrying  on  their  business,  cannot  have  the 
effect  of  depriving  them  of  such  right,  unless  Congress  should 
see  fit  to  interpose  some  contrary  regulation  on  the  sub* 
ject."    In  citing  Piekard  v.  Pullman  Southern  Car  Co.,  117 
**•  U.  8.  34,  and  other  cases,  observes  the  opinion,  the  court 
has  frequently  decided  that  a  state  law  is  unconstitutional 
and  void  which  requires  a  party  to  take  out  a  license  for 
carrying  on  interstate   commerce,  no   matter  how  specious 
the  pretext  may   be  for  imposing  it.      Again,  the  court, 
addressing  itself  to  the  fact  that  the  statement  shows  some 
business  of  a  purely  domestic  character  to  have  been  done, 
says:   u  This  is  probably  quite  as  much  for  the  accommoda- 
tion of  the  people  of  that  state  as  for  the  advantage  of  the 
company;  but,  whether  so  or  not,  it  does  not  obviate  the  objec- 
tion that  the  regulations  as  to  license  and  capital  stock  are 
imposed  as  conditions  on  the  company's  carrying  on  the  busi- 
ness of  interstate  commerce,  which  was  manifestly  the  prin- 
cipal object  of  its  organization.     These  regulations  are  clearly 
a  burden  and  restriction  on  that  commerce.      Whether  in- 
tended as  such  or  not,  they  operate  as  such;  but  taxes  or 
license  fees,  in  good  faith,  imposed  exclusively  on  express 
business  carried  on  wholly  within  the  state,  would  be  open  to 
no  such  objection."    The  opinion  also  distinguishes  the  case 
from  those  of  foreign  corporations  seeking  to  do  a  business 
which  does  not  belong  to  the  regulating  power  of  Congress, 
as  insurance  business  and  manufacturing,  and  all  other  cor- 
porations whose  business  is  of  a  local  and  domestic  nature, 
as  to  all  of  which  the  state  has  foil  power  to  prescribe  the 
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condition*  of  tfceir  doing  such  business  in  its  limits:  Bank 
of  Augwtia  v.  EarU,  13  Pet  619;  Paul  v.  Virginia,  8  Wall. 
168;  Liverpool  In*.  Co.  v.  Mauaehuuttey  10  Wall.  566;  Cooper 
Mfg.  Go.  v.  Ferguson,  118  U.  S.  727;  Philadelphia  Fire  Aw 
v.  N*»  York,  119  XT.  S.  110.  The  act  was  held  null  and 
void  as  applied  to  the  case  of  Crutcher. 

1M  The  ease  of  Maine  v.  Grand  Trunk  Ry.  Co.,  142  U.  8. 
217,  cited  by  the  attorney  general,  holds,  as  the  same  is  sum- 
marised in  the  syllabus,  that  a  statute  which  requires  every 
-corporation,  person,  or  association  operating  a  railroad  within 
the  state  to  pay  an  annual  tax  for  the  privilege  of  exercising 
its  franchises  therein,  to  be  determined  by  the  amount  of  its 
gross  transportation  receipts,  and  further  provides  that  when 
applied  ty>  a  railroad  lying  partly  within  and  partly  without 
the  state,  or  to  one  operated  as  a  part  of  a  line  or  system 
extending  beyond  the  state,  the  tax  shall  be  equal  to  the 
proportion  of  the  gross  receipts  in  the  state,  to  be  ascertained 
in  the  maimer  provided  by  the  statute,  does  not  conflict  with 
the  constitution  of  the  United  States,  and  the  tax  thereby 
imposed  upon  a  foreign  corporation  operating  a  line  of  railway 
partly  within  and  partly  without,  the  state,  is  one  within  power 
of  the  state  to  levy.  By  the  terms  of  the  statute  passed  in  ' 
1881  it  was  provided  that  "every  corporation,  person,  or 
association  operating  any  railroad  in  this  state  shall  pay  to 
the  state  treasurer,  for  the  use  of  the  state,  an  annual  excise 
tax  for  the  privilege  of  exercising  its  franchises  in  this 
state."  The  named  railway  company  was  a  Canadian  cor- 
poration, having  its  place  of  business  at  Montreal.  Its  rail- 
road in  Maine  had  been  constructed  by  a  Maine  corporation, 
whose  charter  authorized  it  to  construct  and  operate  a  rail- 
road from  Portland  to  the  boundary  of  the  state,  and,  with 
the  permission  of  New  Hampshire  and  Vermont,  it  con- 
structed a  railroad  from  that  city  to  a  point  in  Vermont. 
In  1868  the  Maine  company  leased  its  righto  and  privi- 
leges to  the  Canadian  company,  which,  since  then,  had  oper- 
ated the  road  and  used  its  franchises.  The  manner  of 
ascertaining  the  amount  of  the  tax  was  as  follows:  The  181 
amount  of  gross  transportation  receipts  for  the  year  ending 
September  80th,  preceding  the  levying  of  the  tax,  was  tp  ha 
divided  by  the  number  of  miles  of  railroad  operated,  to 
ascertain  the  gross  receipts  par  mile,  and  the  tax  was  to  bo 
fixed  on  a  scale  of  peroaniaga  varying  according  to  the  aver- 
age  reoetpta  per  mile,  not  to  exceed,  in  any  aveut,  a  atatod 
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percantuig;  «ft4  wh#n  a  road  lay  partly  within  and  partly 
without  the  stat*,  or  was  operated  as  a  part  of  a  system 
extewUqg  heja*4  the  state,  the  gross  transportation  receipts 
of  therqilipad  line  or  system  over  its  whole  extent,  within 
and  w&tbqrtt  the  state,  were  tp  be  divided  by  the  total  number 
of  milse  eperated,  to  obtain  the  gross  receipts  per  mile, 
and  the  grow  receipts  in  the  state  were  to  be  taken  to  be  the 
average  guess  jaeoeipts  per  mile,  multiplied  by  the  number  of 
miles  operated  within  the  state.  The  supreme  court  held  the 
tax  to  be  an  exoise  tax  upon  the  corporation  for  the  privilege 
of  exercising  its  franchisee  within  the  atate  of  Maine,  and  it  is 
said  in  the  qpinion  that  the  privilege  of  exercising  the  fran- 
chises of  a  corporation  within  a  state  is  generally  one  of 
value,  and  Qfte#  of  great  veJue,  ao4  the  subject  of  earnest 
contention,  *nd  that  as  the  granting  of  the  privilege  rests 
entirely  in  the  discretion  of  the  state,  whether  the  corporation 
be  of  domestic  or  foreign  origin,  it  may  be  conferred  upon 
such  conditions,  peouoiary  or  otherwise,  as  the  state,  in  its 
judgment,  may  deem  most  conducive  to  its  interest  and  policy, 
and  it  nj>ay  require  the  payment  into  its  treasury  each  year 
of  a  specific  sum,  or  may  apportion  the  amount  exacted 
according  to  the  value  of  the  business  permitted,  as  dis- 
closed by  its  gains  or  receipts  of  present  or  of  past  years; 
and  further,  that  the  erroneous  ruling  of  the  lower  court,  to 
the  effect  the*  the  tax  in  question  was  a  regulation  of  inter- 
state 18S  and  foreign  commerce,  was  founded  upon  the 
assumption  ttiat  a  reference  by  the  statute  to  the  transporta- 
tion receipts,  and  adopting  a  certain  percentage  of  the  same 
for  determining  the  amount  of  the  excise  tax,  was  in  effect 
the  imposition  of  the  tax  upon  such  receipts,  and  therefore  an 
interference  with  interstate  and  foreign  commerce,  whereas 
tbe  lesort  tp  the  stated  methods  was  not  an  interference  with 
transportation,  domestic  or  foreign,  over  the  road  of  the  rail- 
toad  company,  or  any  regulation  of  commerce  consisting  in 
such  transportation;  and  there  being  do  levy  by  the  statute 
on  the  receipt*  themselves,  either  in  form  or  fact,  they  con* 
stttuting  merely  the  means  of  ascertaining  the  value  of  the 
privilege  oonfosrecL  The  ease  is  assimilated  by  the  court  to 
that  of  Mom*  It*.  Oe.  v.  Neu  York,  134  U.  S.  594,  where  a 
portion  of  tbe  capital  stock  of  the  company  was  invested  in 
bends  of  the  United  States,  and  by  an  act  of  the  legislature 
ef  New  York  it  was  declared  that  certain  classes  of  com* 
panies,  with  eertaia  exceptions,  incorporated  under  the  laws 
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of  that  state,  or  of  any  other  state  or  country,  and  doing 
business  in  New  York,  should  be  subject  to  a  tax  on  its 
corporate  franchise  or  business,  to  be  computed  at  a  varying 
percentage  on  its  capital  stock,  according  as  its  dividends 
thereon  should  be  more  or  less,  or  there  should  be  no  divi- 
dend, as  stated  in  the  act  The  company  resisted  the  pay- 
ment of  the  tax,  asserting  that  it  was  one  upon  the  capital 
stock  of  the  company,  and  that  consequently  there  should  be 
deducted  from  the  amount  of  the  tax  a  sum  bearing  the  same 
ratio  thereto  that  the  amount  invested  in  government  bonds, 
which  were  exempt  from  taxation,  bore  to  its  capital  stock, 
and  that  the  law  requiring  a  tax  without  such  reduction  was 
unconstitutional,  and  void.  It  was  held,  however,  that  the 
tax  was  not  on  the  capital  lfi*  stock,  nor  upon  any  bonds  of 
the  United  States  composing  a  part  thereof,  but  upon  the 
corporate  franchise  or  business  of  the  company,  and  that 
reference  was  only  made  to  the  stock  and  dividends  for  the 
purpose  of  determining  the  amount  of  the  tax  to  be  exacted 
each  year. 

In  1879  the  legislature  of  Pennsylvania  enacted  a  statute 
|:  to  the  effect,  as  far  as  it  need  be  stated,  that  no  foreign  cor- 

Ijljljj  poration,  except  insurance  companies,  that  did  not  invest  and 

|ri|i;  use  its  capital  in  that  commonwealth,  should  have  an  office 

fell  or  offices  therein  for  the  use  of  its  officers,  stockholders,  agents, 

)f  I  or  employees,  unless  it  should  have  first  obtained  from  the 

(,'.''  auditor  general  an  annual  license  so  to  do,  and  for  such  license 

*j{ ■; |;  pay  into  the  state  treasury,  annually,  one-fourth  of  a  mill  on 

each  dollar  of  capital  stock  that  it  was  authorized  to  have, 
such  payment  to  be  made  before  the  license  could  issue.  This 
statute  has  been  before  the  supreme  court  of  the  United  States 
in  the  case  of  Pembina  Mining  Co,  v.  Pennsylvania,  125  U.  S. 
^|j  181,  and  in  Norfolk  etc.  R.  R.  Co.  v.  Pennsylvania,  136  U.  8. 

114.  In  the  former  case  it  appeared  merely  that  the  appel- 
lant company,  a  corporation  organized  under  the  laws  of  Col- 
orado for  the  purpose  of  carrying  on  a  general  mining  and 
milling  business  in  that  state,  with  its  principal  office  there, 
c* ,-|j[i  had  an  office  in  the  city  of  Philadelphia,  Pennsylvania,  for 

'[',§'  the  use  of  its  officers,  stockholders,  agents,  and  employees, 

and,  not  having  complied  with  the  law,  an  action  was  brought 
to  recover  of  it  the  tux  and  penalty  authorized  by  the  statute. 
The  tax  was  sustained  by  the  supreme  court  of  the  United 
States,  as  not  in  conflict  with  the  commerce  clause  of  the  con- 
|lirV  t  stitution;  and  Judge  Field,  sneaking  for  the  court,  said  of  the 
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statute  that  it  imposed  no  prohibition  upon  the  transportation 
into  Pennsylvania  1M  of  the  products  of  the  corporation  or 
upon  their  sale  in  the  commonwealth,  but  exacted  only  a 
license  tax  from  the  corporation,  when  it  has  an  office  in  the 
commonwealth,  for  the  use  of  its  officers,  stockholders,  agents, 
or  employees;  and  it  is  also  observed  by  him  that  the  only 
limitation  upon  the  power  of  a  state  to  exclude  a  foreign  cor- 
poration from  doing  business  within  its  limits,  or  hiring  offi- 
cers for  that  purpose,  or  to  exact  conditions  for  allowing  it  to 
do  business  or  have  offices  there,  arises  where  the  corporation 
is  in  the  employ  of  the  federal  government,  or  where  its  busi- 
ness is  strictly  commerce,  interstate  or  foreign;  that  the  con- 
trol of  such  commerce,  being  in  the  federal  government,  is  not 
to  be  restricted  by  state  authority.     In  the  second  case  there 
was  a  different  state  of  facts.     The  road  of  the  railroad  com- 
pany, a  corporation  existing  under  the  laws  of  Virginia  and 
West  Virginia,  though  entirely  within  the  two  states  named, 
was  a  link  in  a  through  line  of  railroad,  by  which  passengers 
and  freight  were  carried  into  Pennsylvania  from  other  states, 
and  from  that  state  to  other  states;  and  it  kept  its  office  in 
Philadelphia  for  its  stockholders,  officers,  agents,  and  em- 
ployees for  the  "  furtherance  of  its  bubiness  interests  in  the 
matter  of  its  commercial  relations,"  and  did  not  "  exercise  or 
seek  to  exercise  any  privilege  or  franchise  not  immediately  con- 
nected with  interstate  commerce,  and  required  for  the  purposes 
thereof."     The  Pennsylvania  courts  held  that  the  company 
was  subject  to  the  tax  imposed  by  the  statute,  but  the  supreme 
court  of  the  United  States  decided  that  the  office  was  main- 
tained because  of  the  necessities  of  the  interstate  business  of 
the  company,  and  for  no  other  purpose,  and  that  a  tax  upon 
the  company  was,  therefore,  a  tax  upon  one  of  the  means  or 
instrumentalities  of  the  company's  interstate  *•*  commerce, 
and  as  Fuch  was  in  violation  of  the  commerce  clause  of  the 
constitution. 

In  AlcCall  v.  California,  136  U.  S.  104,  the  appellant  was 
an  agent  in  the  city  and  county  of  San  Francisco  for  the  New 
York,  Lake  Erie,  and  Western  Railroad  Company,  a  railroad 
corporation  having  its  principal  place  of  business  in  Chicago 
and  operating  a  continuous  line  of  road  between  Chicago  and 
New  York;  and  as  such  agent  his  duties  consisted  in  solicit- 
ing passenger  traffic  in  that  city  and  County  over  such  road. 
He  did  not  sell  tickets  to  passengers  over  that  or  any  other 
road,  but  took  the  passengers  to  the  Central  Pacific  Railroad 
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Company,  where  tickets  were  soH  them.  '  The  only  duty  he 
"was  required  to  perform  for  such  company  was  to  induce  peo- 
ple who  contemplated  taking  atrip  east  to  be  booked  over  the 
4ine  he  represented,  he  neither  receiving  nor  paying  out  any 
-money  or  other  valuable  consideration  on  account  thereof.    An 
-ordinance  of  San  Francisco  prescribed  certain  rates  of  license, 
and,  among  others,  "  for  every  railroad  agency,  t25  per  quar- 
ter," and  made  any  violation  of  the  ordinance  a  misdemeanor. 
'McCall  was  convicted  by  the  state  court  upon  the  above  state 
-of  facts,  and  the  further  circumstance  that  he  had  not  com- 
plied with  the  ordinance.     The*  tax  was  exacted  of  him   as 
a  condition  precedent  to  carrying  on  the  business.    "It  is 
admitted/'   said   the  opinion  of  the  supreme  court  of  the 
"United  States,  reverting   the  state  court,   that  "the   travel 
-which  it  waB  his  business  to  solicit  was  not  from  one  place 
to  another  within  the  state  of  California.    His  business,  there- 
fore, as  a  railroad  agent  had  no  connection,  direct  or  indirect, 
wth   any  domestic  commerce   between  two  or  more  places 
«withrn  the  state.     His  employment  was  limited  exclusively 
"to  inducing  persons  in  the  state  of  California  18*  to  travel 
"from  that  state  into  and  through  other  states  to  the  city  of 
"New  York/'    The  conclusion  was,  the  business  of  the  agent 
was  interstate  commerce,  and  that  the  tax  was  forbidden  by 
rthe  federal  organic  law. 

In  Pullman  Palace  Car  Co,  v.  Pennsylvania,  141  U.  S.  18, 
the  decision  was  that  a  state  statute  imposing  a  tax  on  the 
capital  stock  of  all  corporations  engaged  in  the  transportation 
of  freight  or  passengers  within  the  state,  under  which  a  cor- 
poration of  another  state  engaged  in  running  railroad  cars 
'irto,  through,  and  out  of  the  state,  and  having  at  all  times  a 
%rge  number  of  such  cars  within  the  state,  is  taxed  by  taking 
<as  a  basis  of  assessment  such  proportion  of  its  capital  stock 
4is  the  number  of  miles  of  railroad  over  which  its  cars  are 
run  within  the  state  bears  to  the  whole  number  of  miles  in 
that  and  other  states  over  which  its  cars  are  run,  does  not,  as 
-  applied  to  such  a  corporation,  violate  the  interstate  commerce 
provision  of  the  federal  constitution.     In  the  opinion  of  the 
-court,  by  Judge  Gray,  it  is  said,  citing  Moran  v.  New  Orleans, 
112  U.  S.  69;  Pickard  v.  PuUman  Southern  Car  Co.,  117  U,  S. 
84;  Bobbins  v.  Shelby  County  Taxing  Diet.,  120  U.  S.  489,  and 
Jjelowp  v.  Mobile,   127  U.  S.  640,   that  much   reliance   was 
"placed  by  the  plaintiff  in  error  upon  the  cases  in  which  it  has 
Nbeen  decided  that  citizens  or  corporations  of  one  state  cannot 
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be  taxed  by  another  state  for  a  license  or  privilege  to  carry 
on  interstate  or  foreign  commerce  within  its  limits,  and  is 
then  observed  that  in  each  of  those  cases  the  tax  was  not  on 
the  property  employed  in  the  business,  but  upon  the  right  to 
carry  on  the  business  at  all,  and  was  therefore  held  to  impose 
a  direct  burden  on  the  commerce  itself 

In  Bobbins  y.  Shelby  County  Taxing  DUt.,  120  U.  8. 
489,  a  Tennessee  statute  enacted  that  "all  drummers, 
18T  and  all  persona  not  having  a  regular  licensed  house  of 
business  in  the  taxing  district,  offering  for  sale  or  selling 
goods,  wares,  or  merchandise  therein,  by  sample,  shall  be 
required  to  pay  to  the  county  trustee  the  sum  of  $10  per 
week,  or  $25  per  month,  for  such  privilege,  and  no  license 
shall  be  issued  for  a  longer  period  than  three  months."  Rob- 
bins,  according  to  the  agreed  statement  of  facts,  was  a  citizen 
and  resident  of  Cincinnati,  Ohio,  and  was  engaged  in  the  tax* 
ing  district  of  Shelby  county,  Tennessee,  in  the  business  of 
drumming — soliciting  trade  by  the  use  of  samples — for  the 
firm  of  Rose,  Robbins  &  Co.,  doing  business  at  Cincinnati,  all 
the  members  thereof  being  citizens  and  residents  of  Cincin- 
nati, for  which  firm  he  worked  as  a  drummer,  the  firm  being 
engaged  in  the  selling  of  paper  and  other  articles  used  in 
the  book  stores  of  the  stated  taxing  district.  Robbins  was 
arrested  for  drumming  in  the  district  without  a  license. 
There  was  judgment  against  Robbins,  and  on  appeal  it  was 
affirmed  by  the  supreme  court  of  Tennessee,  from  which 
court  the  case  was  carried  to  the' supreme  court  of  the  United 
States,  where  the  judgment  was  reversed,  on  the  ground  that 
the  legislation,  in  so  far  as  it  applied  to  cases  like  that 
under  consideration,  was  a  regulation  of  commerce  among 
the  states,  and  unconstitutional.  In  Ficklen  v.  Shelby  County 
Taxing  DuU,  145  D.  S.  1,  Ficklen  and  Cooper  4  Co.  were 
respectively  commercial  agents  or  brokers,  having  an  office 
in  the  district,  and  in  1887  took  out  licenses  for  their  said 
business  under  a  statute  of  Tennessee,  which  provided  that 
**  every  person  or  firm  dealing  in  cotton,  or  any  other  article 
whatever,  whether  as  factor,  broker,  buyer,  or  seller,  on  com* 
mission  or  otherwise,  $50  per  annum,  and,  in  addition,  every 
such  person  or  firm  shall  be  taxed,  ad  valorem,  ten  cents  on 
189  every  hundred  dollars  of  amount  of  capital  invested  or 

used  in  such  business And,  provided  further^  that  if 

the  person  or  persons  taxed  in  this  subsection  have  no  capital 
invested,  they  shall  pay  two  and  one-half  per  cent  on  their  groSfe 
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year  commissions,  charges,  or  compensation  for  said  business, 
and  at  the  time  of  taking  out  said  license  they  shall  give  bond 
to  return  said  gross  commissions,  charges,  or  compensation  to 
the  trustee  at  the  end  of  the  year,  and  at  the  end  of  the  year 
they  shall  make  return  to  said  trustee  accordingly,  and  pay 
him  the  said  two  and  one-half  per  cent."  During  the  year  for 
which  they  took  out  licenses  all  the  sales  negotiated  by  Fick- 
len  were  made  on  behalf  of  principals  residing  in  other  states, 
and  the  goods  so  sold  were,  at  the  time  of  the  sale,  in  other 
states,  to  be  shipped  to  Tennessee  as  sales  should  be  effected. 
During  the  same  time  at  least  nine-tenths  of  the  commissions 
of  Cooper  &  Co.  were  derived  from  similar  sales.  They  had 
no  capital  invested  in  their  business.  At  the  expiration  of 
the  stated  year  they  applied  for  a  renewal  of  their  license  for 
1888,  tendering  each  the  tax  and  fee  therefor,  but,  as  they 
had  made  no  return  of  their  commissions,  and  no  payment  of 
the  percentage  on  their  commissions,  the  application  was 
denied.  Thereupon,  they  filed  a  bill  to  restrain  the  collection 
of  the  percentage  tax  for  the  past  year,  and  also  to  restrain 
any  interference  with  their  current  business,  claiming  that 
the  tax  was  a  tax  on  interstate  commerce.  The  supreme 
court  of  the  United  States  held  that  if  the  tax  could  be  said 
to  affect  interstate  commerce  in  any  way  it  did  so  incident- 
ally, and  so  remotely  as  not  to  amount  to  regulation  of  it; 
and  that,  under  the  circumstances,  the  complainants  could  not 
resort  to  the  court  simply  on  the  ground  that  the  authorities 
had  refused  to  issue  a  new  license  without  the  payment  of  the 
stipulated  189  tax.  Speaking  here  for  all  the  court,  except 
Harlan,  J.,  who  dissented,  there  being,  however,  one  vacancy, 
Chief  Justice  Fuller  said  of  Robbina  v.  Shelby  County  Taxing 
Dut.,  120  U.  S.  489,  that  the  question  involved  there  was,  in 
the  language  of  Judge  Bradley,  who  wrote  the  opinion  of  the 
court,  u  wiiether  it  is  competent  for  a  6tate  to  levy  a  tax,  or 
impose  any  other  restrictions  upon  the  citizens  or  inhabitants 
of  any  other  state  for  selling,  or  seeking  to  sell,  their  goods  in 
said  state  before  they  are  introduced  therein";  and  that  it 
was  decided  that  it  was  not,  yet  that  it  was  conceded  that 
commerce  among  the  states  might  be  legitimately  incident- 
ally affected  by  state  laws,  when  they,  among  other  things, 
provided  "for  the  imposition  of  taxes  upon  persons  residing 
within  the  state,  or  belonging  to  its  population,  and  upon 
avocations  and  employments  pursued  therein,  not  directly 
connected  with  foreign  or  interstate  commerce,  or  with  some 
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other  employment  or  business  exercised  under  authority  of 
the  constitution  and  laws  of  the  United  States/'  That  in 
Robbins'  case  the  tax  was  held,  in  effect,  not  to  be  a  tax  on 
him,  but  on  his  principals,  while  in  the  Ficklen  case  it  was 
clearly  levied  upon  the  parties  in  respect  of  the  general  com* 
mission  business  they  conducted,  and  their  property  engaged 
therein,  or  their  profits  realized  therefrom.  "  No  doubt,"  he 
further  says,  "  can  be  entertained  of  a  right  of  a  state  legisla- 
ture to  tax  trades,  professions,  and  occupations,  in  the  absence 
of  inhibition  in  the  state  constitution,  and  where  a  resident 
citizen  engages  in  general  business,  subject  to  a  particular 
tax,  the  fact  that  the  business  done  chances  to  consist,  for  the 
time  being,  wholly  or  partially  in  negotiating  sales  between 
resident  and  nonresident  merchants,  of  goods  situated  in 
another  state,  does  not  necessarily  involve  the  taxation  19#  of 
interstate  commerce,  forbidden  by  the  constitution."  Refer- 
ring to  what  was  said  in  Lyng  v.  Michigan,  135  U.  8. 161, 166, 
he  observes:  ufiut  here  the  tax  is  not  laid  on  the  occupation 
or  business  of  carrying  on  interstate  commerce,  or  exacted 
as  a  condition  of  doing  any  particular  commission  business, 
and  that  the  complainants  voluntarily  subjected  themselves 
thereto  in  order  to  do  a  general  business."  And  as  to  Wigging 
Ferry  Co.  v.  East  St.  Louis,  107  U.  S.  365,  where  an  annual 
license  fee  was  imposed  on  a  ferry  company  by  the  city  of 
East  St.  Louis,  Illinois,  the  company  having  been  chartered 
by  that  state,  and  being  domiciled  in  the  city,  but  its  boats 
plying  between  there  and  St  Louis,  Missouri,  he  quotes  from 
the  opinion  therein  as  follows:  "  The  exaction  of  a  license  fee 
is  an  ordinary  exercise  of  the  police  power  by  municipal  cor- 
porations. When,  therefore,  a  state  expressly  grants  to  an 
incorporated  city,  as  in  this  case,  the  power  to  '  license,  tax, 
and  regulate  ferries,'  the  latter  may  impose  a  license  tax  on 
the  keepers  of  ferries,  although  their  boats  ply  between  lands 
lying  in  two  different  states,  and  the  act  by  which  this  exac- 
tion is  authorized  will  not  be  held  to  be  a  regulation  of  com- 
merce." And  of  McCall  v.  California,  136  U.  S.  104,  he  says 
that  the  decision  was  because  the  business  of  the  agency  was 
carried  on  with  the  purpose  to  assist  in  increasing  the  amount 
of  passenger  traffic  over  the  road,  and  was  therefore  a  part  of 
the  commerce  of  the  road,  and  hence  of  interstate  commerce* 
And  of  Philadelphia  Steamship  Co.  v.  Pennsylvania,  122  U.  S. 
326,  he  remarks  that  the  specific  gross  receipts  were  taxed  as 
such,  taxed  "  not  only  because  they  are  money,  or  its  values 
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but  became  they  were  received  for  transportation."  Referring 
to  Maine  ».  Grand  Trunk  Ry.  Co.,  142  U.  S.  217,  he  seys:  Since  • 
railroad  company  *•*  engaged  in  interstate  commerce  is  liable 
to  pay  an  excise  tax  according  to  the  value  of  the  business  dona 
in  be  state,  ascertained  as  it  was  there,  it  is  difficult  to  see  why 
a  citizen  doing  a  general  business  at  the  place  of  his  domicile 
should  escape  payment  of  his  share  of  the  burdens  of  munic- 
ipal government  because  the  amount  of  his  tax  is  arrived  at 
by  reference  to  his  profits.  "This  tax  is  not  on  the  goods, 
....  nor  on  nonresident  merchants,  and  if  it  can  be  said 
to  affect  interstate  commerce  in  any  way  it  is  incident- 
ally, and  so  remotely  as  not  to  amount  to  a  regulation  of  such 

commerce What  position  they  would  have  occupied 

if  they  bad  not  undertaken  to  do  a  general  commission 
business,  and  had  taken  out  no  license  therefor,  but  had 
simply  transacted  business  for  nonresident  principals,  is  an 
entirely  different  question,  which  does  not  arise  on  this 
record." 

The  present  case  is  also  clearly  distinguishable  from  Picl- 
ard  v.  Pvllman  Southern  Car  Co.,  117  U.  a  84,  where  a  Ten- 
nessee statute  imposing  a  privilege  tax  of  $50  per  annum  on 
every  sleeping-car  or  coach  used  or  run  over  a  railroad  in 
ill ;it  state,  and  not  owned  by  the  railroad  on  which  it  should 
be  run  or  used,  was  held  void,  in  so  far  as  it  applied  to  inter- 
state transportation  of  passengers  carried  over  railroads  in 
Tennessee  into,  or  out  of,  or  across,  that  state  in  sleeping-cars 

:  vd  by  a  corporation  of  another  state,  and  leased  by  it  for 
I  rn  importation  purposes  to  Tennessee  railroad  corporations,  the 
bitter  receiving  the  transit  fare,  and  the  former  the  compensa- 
tion for  the  sleeping  accommodations.  In  the  opinion  it  is  said: 
"  The  car  was  equally  a  vehicle  of  transit  as  if  it  had  been  a  car 
owned  by  the  railroad  company,  and  the  special  conveniences 
or  comforts  furnished  to  the  passenger  bad  been  furnished  by 
the  railroad  company  itself.  As  euch  vehicle  of  transit, 
103  the  car,  so  far  as  it  was  engaged  in  interstate  commerce, 
wns  not  taxable  by  the  state  of  Tennessee,  because  the  plain- 
tiff had  no  domicile  in  Tennessee,  and  was  not  subject  to  its 
jurisdiction  for  purposes  of  taxation,  and  the  cars, had  no 
tilm  within  the  state  for  purposes  of  taxation,  and  the  plain- 
tilT  carried  on  no  business  within  the  state  in  the  sense  in 
which  the  carrying  on  of  business  in  estate  is  taxable  by 
way  of  license  or  privilege."  Here  the  express  company  has, 
as  is  well  known,  its  local  officers  and  local  agents  through- 
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out  the  state,  and  is  doing  business  as  personally  here,  ancb 
enjoying  the  protection  of  our  government  and  laws  over  that, 
business  a*  much  ss  any  person  in  the  state.  ,  • 

The,  statute  now  before  us  is  clearly  distinguish^  from? 
those. involved  in .  many  of  the  preceding  decisions.    It  does^ 
not  impose  any  tax  upon  the  value  of  the  property  of  the- 
company  within  the  state,  assessed  either  upon  the  principle- 
adopted  by  the  legislatures  of  Massachusetts  and  Pennsylvania* 
in  the  cases  of  Western  Union  Tel.  Co.  v.  Attorney  General ,  125* 
IL  S.  530,  and  Pullman  Palace  Car  Co.  v.  Penntylvania,  14fc 
U.  S.  18,  or  otherwise.    Nor  does  it  impose  a  tax  on  the  mem- 
right  to  exercise  ^rithin  the  state  a  corporate  franchise,  esti- 
mating the  vaiue  of  such  use,  as  in  Maine  v.  Grand  Trunk- 
Ry.   Co.r  142  U.  8.  217.    Again,  it  is  not  a  tax  on  a  cor- 
poration for  merely  having  an  office  in  the  state  for  the  use? 
of  its  officers,  stockholders,  agents,  or  employees,  as  in  Pembinc* 
Mining  Co.  v.  Pennsylvania,  125  Uf  8.  181,  in,  all  of  which* 
cases  the  statutes  were  sustained;  nor  oqe  where  t^ie  state 
had  given  exclusive  right  to  a  domestic  corporation,  and  the- 
question  of  the  validity  of  that  grant  to  the.  exclusion  oft 
another  company  which  the  act  of  Congress  gave  t^e  right  to* 
enter  the  same  territory,  and  constituted  a  federal  agency,  as- 
in  Pentacola  Tel.  *••  Co.  v.  Western  Union  Tel.  Cq^  96  U.  S_. 
1,  where  the  efficiency  of  the  state  grant  to  exclude   the- 
latter  company  was  denied.    Our  statute  is  clearly  one  in* 
which  the  tax  is. imposed  on, the  person,  and  for.  doing  the- 
business  of  an  express  company.    It  is  an  occupational  tax*, 
and  is  not  imposed  on  any  corporation  because  it  is  a  corpo- 
ration, or  for  exercising  its  corporate  franchise  within  the- 
state,  but  it  is  imposed,  as  are  most  of .  the  occupational* 
taxes  to  be  found  in  the  act,  on  any  aqd  every  person*  whether 
natural  or  artificial,. who  may  do  the  express  .business,  and. 
simply  because  of   doing  such  business*    It  is,  moreover^ 
entirely  clear  that  the  statute  does  not  any  where  show  any: 
intent  to* tax  interstate  or.  foreign   commerce  as  such,,  or 
to  tax.  any  ene  because  of  doing  business -that  constitutes* 
interstate  or  foreign  commerce,  as  contradistinguished  from* 
local  business.    That  a  state  cannot  tax  interstate  com- 
merce, either  directly  or  otherwise,  or  that  it  cannot,  make- 
the  payment. of  a  tax,  or  the  taking  out  of  a  license,  a  coodi-*- 
tioo  precedent  to  carrying  on  interstate  commerce,  we  do  not. 
deny;  nor  do  we  wish  to  be  understood  as  meaning  that  & 
state  tax  which,  in  effect,  burdens  such  commerce  wherever  it* 
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may  be  carried  on,  although  not  laid  directly  or  expressly  on 
interstate  commerce,  is  not  offensive  to  the  commerce  clause 
of  the  constitution,  still  we  do  believe  that  a  state  tax 
imposed  on  any  avocation  generally,  such  as  those  usually 
imposed  on  merchants,  druggists,  dealers  in  tobacco,  and 
others,  for  doing  business  in  the  state,  is  not  itself,  nor  is  the 
statute  imposing  it,  unconstitutional.  That  the  commerce 
clause  of  the  constitution  exempts  from  the  burden  of  state 
taxation  those  who  confine  themselves  to  interstate  commerce 
is  a  truth  of  which,  at  this  day,  knowledge  must  be  imputed 
194  to  the  law-making  power  of  the  states,  and,  in  the  absence 
of  language  that  clearly  connects  such  an  intent  with  that 
power,  it  should  not  be  held  that  there  was  a  purpose  to 
ignore  such  truth  or  violate  its  principles;  but  that  the  doing 
of  express  or  other  business  which  constitutes  interstate  com- 
merce, along  with  and  as  a  part  of  a  general  business,  which 
is  also  made  up  in  part  of  business  of  the  same  nature  that 
is  local  to  the  state,  exempts  those  engaged  in  such  general 
business  from  the  tax  which  the  law  imposes  upon  it,  we  do 
not  admit.  Of  course,  where  such  statutes  make  the  pay* 
ment  of  the  tax  or  the  taking  out  of  a  license  a  condition 
precedent  to  such  general  business,  they  are  never  a  bar  to  any 
one,  at  any  time,  entering  upon  or  doing  interstate  commerce 
business,  and  as  long  as  any  one  does  only  such  business  he  is 
exempted  by  the  commerce  clause  from  the  effect  of  the  stat- 
ute, and  is,  in  our  judgment,  placed  beyond  the  intent  of  the 
mere  general  language  usually  adopted  in  imposing  occupa- 
tional taxes;  but  when  he  does  not  confine  himself  to  such 
business,  but  engages  indiscriminately  in  local  and  inter- 
state business,  he  cannot,  by  making  the  former  a  feature  of 
that  business,  relieve  himself  from  the  taxes,  conditions,  or 
regulations  to  which  the  latter  subjects  him.  Engaging  in 
the  former  business  does  not  necessitate  his  engaging  in  the 
latter,  and  if  he  does  not  engage  in  the  latter  the  former 
is  in  no  wise  burdened,  or  even  affected,  by  the  tax  or  the 
statute,  but,  on  the  contrary,  he  is  as  free  to  carry  on  inter- 
state commerce,  unaffected  by  the  provisions  of  this  act,  as  if 
it  was  not  on  the  statute  book.  He  may,  if  he  chooses, 
keep  his  local  and  interstate  business  entirely  distinct,  or 
carry  them  on  each  as  a  separate  business,  and  if  he  does 
so,  the  former  will  be  subject  to  state  taxation  and  regu- 
lation, but  the  latter  will  be  *•■  exempt  from  any  legislation 
regulating  or  burdening  the  former.  In  our  judgment,  it  was 
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never  the  purpose  of  the  commerce  clause  to  interfere  with 
state  taxation,  or  state  regulation  of  taxation,  so  long  as  any 
regulation  of  interstate  or  foreign  commerce,  or  commerce 
with  the  Indian  tribes,  is  not  interfered  with. 

It  is  obvious  from  several  of  the  decisions  cited  above  that 
there  is  a  clear  distinction  between  the  unconstitutionality  of 
a  statute  as  such,  or  of  a  specific  provision  thereof,  tested  by 
the  commerce  clause,  and  the  application  of  a  general  pro- 
vision like  that  before  us,  of  a  statute  to  interstate  commerce 
business;    which,  but  for  the   commerce  clause,  would  be 
within   the  operation   of  such    general  provision.    This  is 
illustrated  by  the  case  of  the  Pembina  Mining  Company,  and 
that  of  the  Norfolk  and  Western  Railroad  Company,  involving 
the  Pennsylvania  statute  as  to  foreign  corporations  having 
offices  in  the  state  for  the  use  of  officers  and  others.     In  the 
former  of  these  cases,  where  the  imposition  of  the  tax  was 
sustained,  it  was  said,  and  is  evident,  that  the  statute  proposed 
no  prohibition  upon  the  transportation  of  the  products  of  the 
corporation  or  upon  their  sale  in  the  state,  nor  is  there  in  the 
statute  any  thing  that  shows  an  intent  to  affect  interstate  com- 
merce as  such  in  any  way,  but  when  it  was  attempted  to 
subject  to  that  statute  a  company  which  was  using  its  offices 
solely  for  interstate  commerce  purposes,  and  the  state  court 
had  decided  both  that  the  statute  applied  to  offices  so  used 
and  that  the  tax  as  thus  applied  was  not  contrary  to  the  com- 
merce clause  the  supreme  court  reversed  the  decision,  and 
held  that,  as  so  applied,  the  tax  was  unconstitutional.   Again, 
in  the  McCall  case,  where  it  is  made  prominent  that  the  busi- 
ness of  the  agent  was  exclusively  interstate  in  its  character, 
it  is  entirely  plain  that  it  was  not  the  *••  meaning  of  the 
court  that  the  statute  or  ordinance  involved  in  these  cases 
did  not  stand  in  full  force  and  effect  as  to  every  thing,  except 
interstate  or  other  commerce,  falling  within  the  terms  of  the 
commercial  clause.    And  in  the  case  of  Western  Union  Tel. 
Co.  v.  Texas,  105  U.  S.  460,  where  telegrams  sent  between 
persons  in  Texas  and  those  in  other  states  and  those  sent  to 
government  officers  were  held  to  be  exempted  from  the  gen- 
eral provision  of  the  act  taxing  all  messages,  the  former  be- 
cause they  were  interstate  commerce,  and  the  latter  because 
of  the  character  of  the  company  as  a  governmental  agency, 
it  is  apparent  that  telegrams  themselves  were  the  subject  of 
taxation  by  the  terms  of  the  act,  and  those  which  were  held 
to  be  exempt  were  purely  interstate  or  governmental  in  their 
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character.  Again,  it  is  shown  in  the  Shelby  County 
District  cases.  In  one  of  them  (Bobbins'  case)  the  facta 
showed  nothing  but  interstate  commerce  business  pore  and 
simple,  there  being  not  a  fact  in  it  that  makes  the  decision 
authority  beyond  the  inability  to  tax  such  commerce  aa  such. 
Of  course,  no  one  would  pretend  to  say  that  it  committed  the 
court  to  the  view  that  in  the  doing  of  a  general  business  of  a 
particular  character,  composed  of  both  interstate  and  local 
commerce,  the  former  component  would  relieve  the  entire 
business  from  a  state  tax  or  regulation  to  which  it  would  be 
subject  if  there  was  no  such  component,  or  that  the  acjt  waa 
not  entirely  effectual,  except  aa  to  business  covered  by  the 
commerce  clause.  In  the  Ficklen  case,  however,  the  tax  was, 
as  it  was  imposed  by  the  statute,  as  general  as  it  was  ia  the 
Bobbins  case,  and  yet  because  the  parties  had  submitted 
themselves  to  the  statute  as  persons  intending  to  do  a  general 
business,  or,  in  other  words,  one  indiscriminate  as  to  local  or 
interstate  commerce,  it  was  t9f  held  that  they  could  not, 
either  because  in  the  one  case  only  interstate  business  waa 
done,  and  in  the  other  mostly  such  business,  and  only  one- 
tenth  of  local  business,  evade  the  provisions  of  the  statute. 
We  do  not  ^understand  any  case  to  hold  that  the  protection 
of  the  commerce  clause  is  confined  to  citizens  of  other  states 
than  that  whose  legislation  is  complained  of.  It  ia  aa  much 
a  shield  to  the  Florid  ian  who  in  Florida  is  doing  such  busi- 
ness with  those  in  other  states  as  it  is  to  the  Georgian 
residing  in  Georgia,  who  may  be  engaging  in  business  with 
residents  of  Florida;  the  protection  is  to  all  interstate  com- 
merce. 

We  are  not  unmindful  of  the  seeming  conflict  to  these 
views  to  be  found  in  the  expressions  embodied  in  the  Leloup 
and  the  Crutcher  cases,  but  our  judgment  is  that  those 
expressions  are  to  be  viewed  with  reference  to  the  circum- 
stances under  which  the  supreme  court  of  the  United  States 
was  then  speaking.  The  state  courts  which  it  was  reviewing 
had  each  declared,  in  effect,  that  these  statutes  were  binding 
upon  and  effectual  as  to  companies  aa  doers  of  interstate 
business,  or,  in  other  words,  were  a  bar  to  their  doing  inter* 
state  business  without  having  complied  with  their  require* 
ments:  Pari  of  Mobile  v.  Leloup,  76  Ala.  401;  Cvulcher  v. 
Commonwealth,  89  Ky.  7.  This  construction  has  become,  in 
so  far  as  the  federal  tribunals  were  concerned,  binding  upon 
the  federal  court  as  to  the  effect  of  each  statute  within  th* 
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state  enacting  it*  at  much  aa  if  it  had  been  expressly  stated 
in  the  act:  PuUmin  Car  Co,  v.  Pennsylvania,  141  U.  S.  18, 21. 
This  being  so,  the  doing  of  local  business  oould  not  affect  the 
question.  It  gave  to  the  statute  the  same  effect  on  interstate 
commerce  as  if  it  had  had  a  special  clause  as  to  suoh  com- 
merce, like  the  first  clause  of  the  Alabama  statute  in  the  case  of 
Oibome  1M  t.  Mobil**  16  Well.  479,  which  decision  we  regard, 
in  view  of  that  clause,  as  entirely  overthrown  by  the  subse- 
quent decisions  of  the  same  tribunal.  It  oannot  be,  where 
the  state  statute  does  not  interfere  with  interstate  commerce, 
but  it  can  be  carried  on,  protected  by  the  state  courts  against 
regulation  or  interference  by  state  authority,  that  the  mere 
fact  that  state  commerce,  if  carried  on,  is  regulated  or  bur- 
dened, operates  as  a  regulation  of,  or  burden  on,  interstate 
commerce. 

It  is  nqt  to  be  doubted  that,  under  our  statute,  any  oitisen 
of  the  state,  or  of  any  other  state,  or  any  body  corporate  of 
either,  that  should  enter  upon  the  express  business  in  this 
state,  proposing  to  confine  itself  to  local  or  state  business,  or 
actually  doing  so,  would  be  subject  to  all  the  provisions  of 
this  statute;  and  we  cannot  see  how  it  can  be  that  an  engage- 
ment by  any  such  person,  natural  or  artificial,  in  local  busi- 
ness can  be  relieved  from  the  provisions  of  the  statute  by  an 
engagement  at  the  same  time  in  interstate  commerce  business, 
or  how  his  engagement  in  the  latter  business  can  make  the 
statute  inapplicable  to  the  other.  Is  it  true  that  the  mer- 
chant, who  may  be  doing  a  large  local  business,  can  exempt 
himself  .from, the. statute  by  the  fact  that  he  may  also  do  a 
regular  business  with  customers  in  other  states,  to  whom  he 
sells  and  ships  goods?  We  do  not  think  that  any  thing  but 
interstate  and, foreign  .business,  or  business  with  the  Indian 
tribes,  is  protected  by  the  clause  in  question,  or  that,  that 
clause  is  tba  basis  either  for  interfering  with  a  state's  domin- 
ion over  it?  own  commerce  or  for  prescribing  the  mere  form  of 
its  legislation  as  to  its  affairs. 

^  Our  state  statute  can  have  no  effect  as  to  any  interstate  or 
foreign  commerce  business  which  may  be  carried  *"  on  by 
the  Southern  Express  Company,  the  principal  of  the  plaintiff 
in,  .error,  or  by  him  as  its  agent,  or  in  fact  by  any  one.  So 
long  as  he.an4  the  OQmpany  confine. their  operations  to  ex- 
press business,  constituting*  interstate  or  foreign,  commerce, 
they  are  exempt  from  any  interference  with  them  under  state 
legislation.    Such  commerce  is  the  subject  of  federal  regula- 
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tion,  and  is  beyond  the  jurisdiction  of  state  authority.  That 
the  Southern  Express  Company  is  engaged  in  such  commerce 
is  admitted,  and  that  it  is  engaged  in  domestic  or  state  com- 
merce is  also  admitted;  and  nothing  is  clearer  than  that  the 
right  to  engage  in  interstate  or  foreign  commerce,  freed  from 
any  regulation  or  burden  of  the  same  by  the  states,  gives  no 
immunity  from  state  regulation  or  state  taxation  of  state 
commerce.  The  exclusion  of  state  interference  in  the  one  case 
is  no  more  perfect  nor  any  more  essential  than  the  exclusion 
of  federal  interference  in  the  other.  In  our  judgment  the 
Florida  statute  now  under  consideration  is,  in  so  far  as  its 
terms  can  be  construed  to  apply  to  interstate  or  foreign  com- 
merce, of  no  effect;  and  besides  this,  there  is  in  the  act,  in  so 
far  as  it  applies  to  express  companies,  nothing  that  necessa- 
rily regulates,  or  that  burdens  or  interferes  with  any  thing  that 
p:i '.'{J"  is  strictly  interstate  or  foreign  commerce,  or  that,  in  view  of 

the  commerce  clause  of  the  federal  constitution,  should  or 
;:  .  can  properly  be  construed  to  apply  to  interstate  or  foreign 

commerce.  Any  person  or  persons,  or  body  corporate,  wishing 
to  engage  in  the  express  business,  and  confine  that  business 
to  interstate  or  foreign  commerce,  can  do  so,  and  any  effort  to 
apply  to  or  enforce  against  him  the  provisions  of  the  statute,  as 
to  license,  license  tax,  or  license  fee,  must  prove  futile.  The 
commerce  clause  of  the  constitution  of  the  United  States  pro- 
tects him  *°°  against  any  such  interference.  But  because  such 
person  or  persons,  or  body  corporate,  may  have  this  right,  he  or 
they  have  not,  as  an  incident  to  it,  the  right  to  engage  in  state 
commerce,  and  the  statute,  as  a  regulation  of  state  commerce, 
is  entirely  valid.  It  is  a  legal  regulation  of  state  commerce, 
and  there  is  nothing  in  the  federal  constitution  that  exempts 
any  person  or  persons,  natural  or  artificial,  from  its  provi- 
sions. 

If  the  person  engaging  or  proposing  to  engage  in  interstate 
l  commerce  express  business  finds  that  to  engage  in  express 

business  which  is  state  commerce  will  or  may  take  some  of 
his  interstate  commerce  express  earnings  to  pay  the  license 
taxes  and  fees  of  the  state  commerce  business,  he  has  only  to 
refrain  from  the  latter  business  to  avoid  incurring  such  exac- 
tion from  such  earnings.  It  is  undeniable  that  taxes  on 
property  employed  in  interstate  commerce  business  do  not 
constitute  a  regulation  of  such  commerce:  Maine  v.  Grand 
Trunk  Ry.  Co.,  142  U.  S.  217;  Western  Union  Tel  Co.  r. 
Attorney  General,  125  U.  S.  530;    Pullman  Palace  Car  Co. 
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v.  Pennsylvania,  141  IT.  S.  18.  And  this  must  be  true,  not- 
withstanding that  the  payment  of  such  taxes  cannot  be  met 
from  the  earnings  of  state  or  local  commerce.  It  is  not  suffi- 
cient, to  constitute  a  regulation  of  such  commerce,  that  the 
thing  complained  of  affects  it  indirectly,  incidentally,  and 
remotely:  Sherlock  v.  Ailing,  93  U.  8.  99,  102;  Smith  v.  Ala- 
bama, 124  U.  8.  465;  Railroad  Co.  v.  PenUton,  18  Wall.  5, 
30,31. 

2.  We  fail  to  discover  any  uncertainty  or  obscurity  in  the 
statute  as  to  the  sums  required  by  it  to  be  paid  by  express 
companies  as  a  state  license  tax,  or,  we  may  add,  as  a  county, 
or  a  city,  or  town  license  tax.  The  obvious  meaning  of  the 
act,  in  so  far  as  its  provisions  relate  to  these  companies,  is  that 
each  company  shall  9#1  pay  a  state  license  tax,  and  take  out 
a  state  lieense,  when  it  proposes  to  do  business  in  any  city, 
or  town,  or  village  having  more  than  50  inhabitants;  the 
amount  of  such  state  license  tax  being  $200  for  oities  of 
15,000  or  more  inhabitants,  and  $100  for  cities  of  from 
10,000  to  15,000  inhabitants,  $75  for  cities  of  from  5,000  to 
10,000,  $50  for  those  of  from  3,000  to  5,000,  $25  for  those  of 
from  1,000  to  3,000,  and  $10  for  towns  and  villages  of  more 
than  50  inhabitants.  Where  there  are  in  one  county  several 
cities  or  towns  or  villages  belonging  to  one  or  more  of  these 
classes,  the  company  must  take  out  a  separate  state  license 
for  each  one  of  them  that  it  may  intend  to  do  business  in, 
and  pay  the  tax  and  fee  for  the  same  as  stated.  It  of  course 
takes  out  no  license  for  any  city,  town,  or  village  that  it  does 
not  do  business  in.  Any  county  may  impose  on  a  com- 
pany doing  business  within  its  limits  a  license  tax  of  not 
more  than  50  per  cent  of  the  state  tax,  and  thus  require  the 
company  to  pay  it  not  more  than  50  per  cent  of  the  amount 
such  company  has  to  pay  to  the  state  as  a  license  tax  for 
doing  business  at  any  city,  town,  or  village,  within  the  pro- 
visions of  the  act.  If  one  company  is  doing  business  in,  say. 
three  places,  one  of  which  belongs  to  one  class,  another  to 
another  class,  and  the  third  to  still  another,  the  county  may 
impose  a  tax  on  the  company  for  each  of  the  three  places,  not 
exceeding  50  per  cent  of  the  amount  of  the  state  tax  for  that 
place.  Likewise,  any  incorporated  city  or  town  may  impose 
on  any  such  company  doing  business  within  its  limits  a 
municipal  license  tax  not  exceeding  50  per  cent  of  the  state 
license  tax  imposed  upon  it  for  that  place  by  the  statute. 
Whether  or  not  this  construction  of  the  statute  will  result  in 
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rendering  it  isipossfrLe  foe  express  companies  *■■  to  cany 
on  within  ocr  brrier*  l-^sioess  that  is  local  to  the  state  is  a 
eonsideradoa   for  the  law-shaking  power,  but  it  cannot   be 
invoked  properly  to  icfl-ecce  a  construction  that  is  contrary 
to  the  plain  meaning  of  the  statute,  made  more  palpable  still 
by  a  comparison  of  it  with  former  legislation  as  to  the  same 
matter:  Acts  IS 72,  p.  37;  Acts  1SS1,  p.  26;  Acts  1891,  p.  8. 
By  the  legislation  died*  the  tax  was  imposed  first  on  the 
agents,  an-i  afterwards  changed  to  the  companies,  the  tax  on 
the  companies  being  confined  to  simply  a  state  tax,  payable 
to  the  state  treasurer,  without  any  license  from  collectors  of 
revenue,  or  any  county  or  municipal  taxation  under  the  gen* 
eral  provisions  of  the  license  tax  section  of  the  statutes;  while 
now  the  state  tax  is  payable  to  the  collectors  of  revenue,  and 
the  license  is  signed  and  delivered  according  to  the  general 
provisions  of  the  ninth  section  of  the  revenue  law  of  1893, 
just  as  in  the  cases  of  many  others,  if  not  all,  the  occupations 
made  subject  to  license  by  that  section,  its  county  and  munic- 
ipal taxation  features  being  likewise  applicable  to  these  com- 
panies, just  as  they  are  to  merchants,  keepers  of  hotels,  liquor 
dealers,  and  banks,  and  others  too  numerous  to  designate, 
Upon  most  deliberate  consideration  we  are  satisfied  beyond 
doubt  that  any  other  construction  of  the  act  on  this  point 
would  be  strained  and  inconsistent,  and  contrary  to  its  mean- 
ing and  the  manifest  purpose  exhibited  by  the  statute.    The 
amount  of  the  tax,  if  not  a  matter  solely  of  legislative  discre- 
tion, is  still  not  shown  by  this  record  to  be  prohibitory  or  de- 
structive of  business;  and  if  there  be  one  or  more  counties  in 
the  state  in  which  there  is  not  even  a  village  of  50  inhabitants, 
the  fact  does  not  bring  the  act  in  conflict  with  any  provision  of 
our  constitution,  nor  does  it  impair  the  uniform  operation  of 
the  act  throughout  the  state  as  *•*  to  all  persons  standing  in 
the  situation  which  the  act  makes  the  test  of  taxation.     The 
question  of  the  population  of  any  city,  town,  or  village  has, 
*  as  the  petition  shows,  presented  no  insuperable  difficulty  to 
petitioner  or  his  counsel,  nor,  as  is  shown  by  the  stipulation 
between  counsel,  any  to  the  state  authorities;  and  when  it 
shall  be  made  an  issue  it  will  be  one  of  fact,  and  not  beyond 
the  power  of  the  courts  to  deal  with  successfully;  and  it  is 
entirely  clear,  from  the  case  before  us,  that  the  law  affords  a 
hearing  as  to  the  enforcement  of  the  criminal  features  of  the 
statu test  and  it  would  be  improper  to  intimate  any  opinion 
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as  to  its  provisions  that  give  resort  to  levy  and  sale  of  prop- 
erty when  no  such  levy  has  been  made. 

It  cannot  be  said  that  the  detention  of  the  plaintiff  in  error 
is  without  jurisdiction,  and  therefore  be  could  or  should  have 
been  discharged  on  habeas  corpus  from  the  custody  in  which 
he  was  when  the  writ  issued:  Ex  Parte  Prince,  27  Fla.  196; 
26  Am.  St.  Rep.  67.  The  plaintiff  in  error  was  properly 
remanded  by  the  circuit  judge  for  a  hearing  before  the  crimi- 
nal court  of  record  of  Duval  county  upon  the  charge.  Thai 
hearing  must  be  conducted  on  principles  consistent  with  the 
conclusions  we  have  reached,  and  particularly  with  an  eye  to 
the  fact  that  our  legislation  has,  and  can  have,  no  effect  upon 
interstate  commerce,  but  is  applicable  alone  to  state  or  local 
business.  The  Southern  Express  Company  may  carry  on 
any  and  all  business  that  constitutes  interstate  or  foreign 
commerce,  free  from  regulation  by  or  under  our  laws;  but 
business  strictly  of  a  state  or  local  character  cannot  be 
exempted  from  our  laws,  or  put  beyond  our  authority,  by  its 
engaging  at  the  same  time  in  interstate  or  foreign  commerce. 
*•*  The  judgment  will  be  affirmed,  and  the  cause  remanded 
for  proceedings  not  inconsistent  with  this  opinion* 


IXTKBSTATl  COMMIRCK — STAT!  RbGULATIOH  Of— TAXATION  07  OCCUPA- 
TIONS.— For  a  thorough  discussion  of  this  subject  see  the  monographic  note 
to  People  t.  WempU,  27  Am.  8t.  Rap.  647.  See,  further,  the  recent  cases  of 
Commonwealth  y.  Smith,  92  Ky.  88;  3d  Am.  St.  Rep.  578;  City  of  Blooming- 
torn  ▼.  Bourland,  187  III.  034;  31  Am.  8t  Rep.  382;  and  8tcUe  r.  French,  109 
N.  a  722;  28  Am.  St  Rep.  590,  with  the  notes  thereto. 
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Railboab*— Liamlrt  fob  Kjii.in«  Spook— Nonci  ov  Olaih.— A  letter 
from  an  owner  to  a  railroad  company  notifying  it  of  the  killing  of  hit 
stock  by  ite  train,  of  the  time  and  place  of  the  killing,  and  request- 
ing to  be  informed  as  soon  as  possible  what  the  company  would  pay  him 
for  the  stock,  is  admissible  as  evidence  of  notice  and  claim  for  damages 
ander  a  statute  making  railroad  companies  liable  for  failure  to  erect 
and  maintain  proper  fences  and  guards  to  exclude  stock  from  their 
tracks,  although  such  letter  fails  to  state  the  amount  of  damage 
eJaimed.  Another  letter  stating  the  amount  claimed  is  also  admissible 
ni  evidence,  although  it  was  not  written  until  some  time  after  the  kill- 
<■£  and  contained  an  offer  to  take  less  than  the1  owner  believed  himself 
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entitled  to.     The  letters  together  constitute  ample  notice  and 
tion  of  the  claim. 

Railroads — Liability  for  Stock  Killing— Notice  of  Claim  to  Agent 
OF  Company.— It  cannot  be  assumed,  at  matter  of  law,  that  the  general 
attorney  of  a  railroad  is  not  a  general  ageut  or  officer  thereof  for  the) 
purpose  of  notification  and  presentation  of  a  claim  for  stock  killed  by 
the  company,  in  the  absence  of  any  attempt  by  it  to  show  that  he  was 
not  such  officer  or  agent,  or  any  objection  to  proof  of  demand  upon  him 
on  the  ground  that  he  was  not  a  proper  representative  of  the  company. 

Statute*— Construction   or   Railroad   Fence  Statute. — In  a  statute 
V?  J  requiring  notice  of  claim  of  the  killing  of  stock  by  a  railroad  company 

to  be  given  "to  any  general  agent  or  officer  of  such  corporation  or  per- 
son, or  to  any  station,  depot,  or  other  ageut  or  officer  acting  for  such 
j  i]  corporation,  in  the  comity  where  such  livestock  was  killed  or  injured," 

the  words  subsequent  to  the  word  "officer,"  where  it  appears  the  sec- 
ond time,  do  not  qualify  any  of  the  preceding  words,  except  those  after 
the  word  "person." 

Railroads— Construction  or  Fence  Law,  and  Liability  Thereunder. — 
The  general  requirement  of  the  Florida  railroad  fence  law  is  the  erec- 
tion and  maintenance,  by  corporations  and  persons  operating  railroads, 
of  substantial  fences  on  both  sides  of  the  railroad  track,  and  the  fence* 
must  be  sufficient  to  exclude  all  livestock  from  the  road,  or  at  least 
such  stock  as  is  not  shown  to  be  breachy,  with  the  limitation  that  in 
lieu  of  fences,  stockguards  shall  be  erected  and  maintained  at  public 
crossings,  and  at  such  other  crossings  as  may  be  necessary  for  the  use 
of  owners  or  tenants  of  land  adjoining  a  railroad.  A  failure  to  main- 
tain such  fences  or  guards  makes  the  company  liable  for  damage  by  its 
engines  or  cars  to  livestock  caused  by  such  failure.  Where  there  is  no 
crossing  of  the  character  indicated  the  duty  is  to  maintain  a  fence  of 
the  character  named,  and,  as  between  the  owner  of  stock  and  the  com- 
pany, a  gap  and  bars  are  regarded  as  a  fence,  and  most  be  kept  in  the 
condition  necessary  for  excluding  and  turning  stock.  If  the  company 
has  erected  a  sufficient  fence,  and  it  is  thrown  or  broken  down  without 
the  company's  knowledge,  or  by  the  act  of  God,  or  by  strangers,  with- 
out the  company's  knowledge  or  consent,  the  law  accords  to  the  company 
a  reasonable  time  for  ascertaining  the  fact,  and  restoring  the  fence,  and 
if  any  damage  is  caused  by  the  fence  being  thus  doWn  before  there  haa 
been  a  reasonable  time  or  opportunity  for  restoring  it,  after  being 
aware  of  its  being  down,  or  for  learning  of  its  being  down,  and  restoring 
it,  the  company  is  not  liable,  and  the  same  rule  applies  when  bars  or 
gates  are  left  open  without  the  company's  knowledge,  consent,  or 
fault 

Railroads — Liability  tor  Killing  8tock. — When  a  gap,  with  bars,  in 
a  railroad  fence  not  at  a  crossing  is  used  with  the  knowledge  of  the 
company  by  persons  hauling  and  supplying  it  with  wood  under  con- 
tract, and  the  bars  are  left  down  by  such  persons,  and  livestock  pass 
through  the  gap,  and  are  killed  by  the  company's  train,  the  parties  so 
leaving  the  bars  down  cannot  be  regarded  as  strangers  to  the  company. 
Their  acts  must  be  deemed  the  acts  of  the  company,  and  it  is  liable  for 
the  damage  resulting  to  the  owner  of  the  stock. 

Railroads — Liability  for  Killing  Stook— Sutfioienct  or  Complaint. 
A  complaint  alleging  that  a  railroad  company  did  not  maintain  fences 
on  the  sides  of  its  road  sufficient  to  exclude  livestock  therefrom,  and. 
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•  lor  wmnt  of  each  fences,  two  horses  of  plaintiff,  without  negligenoe  on. 
hia  part,  strayed  and  wont  upon  the  railroad  at  a  oartain  place  not  at  a 
eroaeing,  and  where  anoh  fenoea  were  necessary,  and  ware  there  killed 
by  a  oartain  angina  belonging  to  anoh  company,  giving  the  retae  of  the 
hoiaoa  eo  killed,  m  good  and  sufficient  aa  against  a  motion  for  arrest  of 
Judgment  on  the  ground  that  the  complaint  does  not  show  that  tho 
damage  waa  caused  by  a  failure  to  erect  and  maintain  fencea  or  stock* 
guards. 

Action  against  a  railroad  company  to  recover  for  stock 
killed.  The  declaration  alleged  that  the  company  did  not 
maintain  fences  on  the  sides  of  its  road  sufficient  to  turn  or 
exclude  stock  therefrom;  that  for  want  of  such  fences  two 
horses  of  the  plaintiff,  without  fault  or  negligence  on  his  part, 
strayed,  and  went  upon  the  railroad  at  a  certain  place  where 
there  was  no  crossing,  and  where  fences  were  necessary  to» 
turn  and  exclude  livestock  from  the  road;  that  said  horses- 
were  there  killed  by  a  certain  engine  and  cars  belonging  to- 
said  company,  and  that  the  value  of  each  horse  so  killed  was- 
two  hundred  dollars;  that  more  than  thirty  days  prior  this- 
action  plaintiff  gave  notice  and  claim  in  writing  for  the 
damage  sustained  by  the  killing  of  such  horses  to  a  general 
officer  of  the  defendant  company,  but  that  it  failed  to 
pay  such  claim  for  thirty  days  thereafter,  and  has  ever 
since  failed  and  refused  to  pay  such  claim,  or  any  part 
thereof.  The  defendant  pleaded  not  guilty;  that  it  main* 
tained  proper  fences  on  the  sides  of  its  track  at  the  places 
named  in  the  declaration;  that  plaintiff  was  guilty  of  con- 
tributory negligence;  and  that  it  never  had  been  served  with 
notice  in  writing.  The  trial  resulted  in  a  judgment  for  plain- 
tiff in  the  sum  of  four  hundred  and  sixteen  dollars  and  fifty 
cents.  Defendant  appealed.  The  statute  under  which  the 
action  was  brought  provides  that  every  railroad  company 
operating  a  road  within  the  state  shall  erect  and  maintain 
substantial  fences  on  the  sides  of  the  road  (except  through 
towns  and  cities,  unless  they  require  it)  sufficient  to  turn  and 
exclude  all  livestock  from  its  railroad,  with  stockguards  at 
all  public  or  other  crossings,  as  may  be  necessary  for  the  use 
of  owners  or  tenants  of  land  adjoining  such  roads.  A  failure 
to  maintain  such  fences  and  guards  renders  the  company 
liable  for  damages  done  by  its  engines  or  cars  to  any  live- 
stock caused  by  such  failure.  When  livestock  is  so  killed  or 
.  injured,  the  person  entitled  to  damages  must  give  notice,  and 
present  his  claim  therefor  to  any  general  agent  or  officer  of 
the  company,  or  to  any  station,  depot,  or  other  agent  or  offi- 
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cer  acting  for  the  corporation  in  tbe  county  where  the  live- 
stock wag  killed,'  such  notice  or  presentment  of  claim'  to  be 
in  writing  The  failure  of  the  company  to  pay  such  claim 
within  thirty  day  a  after  notice  authorizes,  suit  to  be  hrought 
thereon. 

J.  R.  Parrott  and  T.  M.  Day,  Jr.,  for  the  appellant., 
Bi  it.4  Miller,  for  the  appellee. 


Raney*  C.  X  The  testimony  shows  that  the  horses  of 
the  j  plaintiff  were  killed  near  a  wood-rack  about  a  half  mile 
from:  his  home,  and  a  mile  and  a  half  from,  the  town  of 
itariile,  and  were: found,  there  by  the  plaintiff,  and  the  section 
toss-and.  his  hands. and. others,  early  in  the  morning. of  June 
28,  1888,  lying  on  the  side  of  the  railroad,  and  that,  as  indi- 
cated iby  their  tracks^  they  had  walked  through  a  gap  in  the 
railroad  fence  and.  on  to  the  railroad.  The  gap  was  used  for 
\  i)  h&uiiftg  in  wood  for  the:  locomotives  by  two  men  named  Ste- 

I  |  pbensj  who  are  spoken  of  by  one  witness. as  owning  the  rack. 

There*  was  another  rack  in  the  same  locality  owned  by  an- 
other person,  hut  on  the  opposite  side. of  the  gap.     There  was 
fliovraikoadi crossing  at  the  gap.     The  plaintiff  testifies  that 
the*  gap  iwast  open,  when  the  horses  were  found,  and  he  saw  no 
barsor  poles*    One  witness  testified  that. he  had  seen  bars  or 
polee^bouttthe  size  of  his  arm,  up  at  the  gap,  but  did  not 
Tecoilect.  that  any  were  up  when  he  and  plaintiff  found  the 
horses  on  the  named  day.     Another  witness  says  that  they. 
*wer*  down;  and  that  he  hud  seen  the  gap  the  evening  before 
between  sunset  and  dark,  and  they  were  down  then,  he  hav- 
ing? met  (the  Steplienses  coming  home  just  before  he  got  to  the 
gap»<    The  foreman  of  the  section  of  the  road  where  the  liorses 
were<killed  testified. that  it  was  a  pprt  of  his  duty  to  see  that 
the  read  and/ fences  were  in  proper  condition,, and  that  he 
found  the  .horses  on  the:  morning  stated,  and.  that,  the  bars 
^w«ereiopened..an  the  vside  that  the  Stephens  rack  was.    That 
there*  were  three,  bars  provided  for  the  gap, ,  reaching  from 
-three  and  onerhalf  to  four  feet  from  the:  ground.    He  had 
found  the  bars  down  before  this,  not, knowing*  who  left  them 
**■  down,  and.  hadgot  his  men  to  put  them  up;  that  he  had 
•warned  petsonsjto  put •  them  up;  thinks  heiwent  by. the  day 
t>e  for  evtbe.  accident .  at  twelve  o'clock;  and  the^  Stephen  a  boys 
<*ere>in  sight  with, a  .load  of  wood  for  the  rack,  and.  the-  bars 
down^hut  he  did  not  warn  them  to  put  them  up,  yet 
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bad  done  bo  before.  That  the  wood-rack  men  Hauling  wood 
for  tbe<  company  were  supposed  to  put  up  and  take  down  the 
hers.  That  be*  had  notified  the  company  that  it  was  a  dan- 
gerous.place;  notifying  the  road  master,  who  "saw  that  they 
were  kept  up/'  and  who  went  down  there  and  got  after  these 
men  about  it-  That  witness  did  not  shut  the  bars  every 
night,  astif  be>had  be  could  not  have  done  much  of  any  thing 
eke;  yet  that  he  had  tbem  put  up  when  he  found  them  down, 
and  would  i  have  done  so  on 'the  day  preceding  the  accident  if 
he  had  not  seen  the  cart  coining  with  the  load  of  wood.  A: 
section  hand  stated  that  he  had  put  up  the/bars  under  the 
section  masterfcdirection;  that  he. saw  the  bars  dbwn  on  the 
day  and  under  thcoireurnstancee  6tnted  by  the  section  mas* 
ter,  and^he  neverknew  them  to  be  left  open  by  the  section 
master,  and  that  the  bars,  were  not  quite,  three  feet  high.  The 
testimony  as  to  the  ownership  and  value  of  the  horses  need 
not  be  stated. 

The  first  assiflmwent  of  error  is  as  to  the  admission  in  ovi* 
dence  of  two  letter*  offered  by  the  plaintiff.  One  of  them  isr 
dated  July  4>  1888,  and  is  from  the  plaintiff,  the  substance  of. 
it  beingi  that  the  fast,  mail  train  going  south  on  the  morning; 
of  June  28th  killed  two  horses  of  the  writer  near  the  eighty* 
six- mile  poet y  atrcLthathe  was  desirous  of  knowing  what  the 
company  would  pay  him  for  them;  that  the  killing  had  been* 
reported;  by  the  section  master;  and  requesting  to  be  com- 
municated with  as- early  as  possible  relative  to  the  matter, 
and  to  let. him  know*  what  the  company  would  do  in  the  case. 
***  Here  it  should  be  stated  that  the  plaintiff,  in  testifying 
ae  to  the  killing  of  the  horses  and  his  finding  them,  said  that 
he  giive  notice  to  the  railroad  company,  sent  a  letter  to  Gen- 
eral Mason,  and  that  they  wrote  back  and  offered  him  eight- 
dollars  for  the; horses*.  The  other  letter  bears  date  September 
11,  1888;  and  i»  from  ft  M.  Miller,  Seville,  Florida,  to  J.  R» 
Parrott,  attorney  for  defendant  company.  It  states  that  Haa> 
rie  has* retained  him*  to  prosecute  his  claim  against  the  comh 
pany  for  the  two  horses,  killed  on  June  28, 1888,  and  that  if 
the  company  was<  willing  to  settle  the  matter  without  suit,  the 
plaintiff  would'  take » two. hundred  dollars,  in  full  satisfaction 
of  his  claim;  and  if  it  would  not;  the  writer  was  instructed  to 
bring  suit  at  oncey  and  asked  for  the  company's  decision  at 
onoe.  The  admission  of  the  second  letter  was  objected  to  on. 
the  ground  that  it  was  an'  offer  of  compromise,  and  not  a 
notice,  but.  the  ground  of  the  objection  to  the  former  letter  is* 
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not  given.  The  objections  were  overruled,  and  the  defendant 
excepted.  Waiving,  for  the  purposes  of  this  case,  the  defi- 
ciency of  the  objection  to  the  letter  from  Harris,  we,  in  view 
of  the  letter  from  Miller,  fail  to  see  in  the  objection  urged 
here  good  ground  for  excluding  the  letter  from  Harris.  Such 
objection  is  that  the  letter  does  not  set  any  sum  as  tbe  amount 
of  the  damage,  or  present  his  claim.  True,  it  does  not  state 
the  amount  of  the  claim,  yet  it  presents  a  claim,  and  fully 

■doses  the  basis  of  it,  and  the  deficiency  as  to  the  amount 
is  fully  cured  by  Miller's  letter.  The  objection  to  Miller's 
letter,  that  it  was  not  written  at  tbe  time  of  the  killing,  is 
not  good,  the  statute  not  making  this  an  essential;  and  the 
other  one,  that  it  is  an  offer  of  compromise,  is  palpably  with- 
out merit,  even  if  we  admit  it  is  an  offer  to  take  less  than  the 
plaintiff  believed  himself  to  be  entitled  to.  The  two  letters, 
considered  together,  constitute  **'  an  ample  notice  and  pre- 
sentation of  claims  under  the  statute.  Whether,  in  the  ab- 
sence of  Miller's  letter,  the  testimony  of  the  plaintiff,  that 
when  he  gave  notice  to  the  railroad  company  it  wrote  back 
and  offered  him  eight  dollars  for  the  horses,  would  not  sup- 
ply the  alleged  deficiency  of  the  plaintiff's  letter,  need  not  be 
considered. 

The  conclusion  announced  above  disposes  also  of  one  of  the 
charges  requested  by  the  defendant. 

The  second  assignment  of  error  1b  as  to  a  charge  in  which 
the  judge  used,  among  others,  the  expression:  "If  you  find 
that  the  plaintiff,  after  the  killing  of  the  horses,  gave  notice 
of  such  killing  as  required  by  law,  and  made  present- 
meat  of  his  claim  in  writing  for  such  killing."  The  ob- 
jection urged  is,  that  as  there  was  a  question  in  tbe  case 
whether  or  not  the  notice  and  claim  had  been  presented  to 
any  one  of  the  officers  specified  in  the  statute,  the  jury  should 
have  been  instructed  what  the  law  was,  in  order  that  they 

:.  it  pass  understanding^  on  that  point.     Under  the  facts 
of  the  cane,  we  do  not  see  that  the  instruction  was  calculated 
to  mislead  the  jury.    If  defendant  desired  any  further  instruc-    ' 
tion  they  should  have  asked  for  it.     Itoannot  be  assumed,  u    , 
a  matter  of  law,  that  the  general  attorney  of  the  company,    ■ 
which  Mr.  Parrott  is  testified  by  one  of  the  witnesses  to  bars 
been,  was  not  a  general  agent  or  officer  of  tbe  company  within 
the  meaning  of  the  act,  or  that  General  Mason,  to  whom  it 
must  be  concluded  the  letter  from  the  plaintiff  was  written, 
was  not  a  proper  officer  or  agent,  within  the  meaning  of  tbe 
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act,  to  give  notice  to:  Indianapolis  etc.  JR.  JR.  Co.  t.  Truitt,  24 
Ind.  162.  In  the  absence  of  any  attempt  upon  the  •*•  part 
of  the  company  to  show  that  Parrott  was  not  an  officer  or 
agent  of  the  company  for  the  purposes  of  notice  and  demand 
under  the  act,  the  jury  were  justified  in  concluding  that  he 
was  such  an  officer  or  agent.  The  conduct  of  the  company 
in  the  premises  is  at  least  a  tacit  admission  that  he  was;  the 
notice  to  Mason  was  recognised  by  the  company,  in  its.  offer 
of  eight  dollars,  as  having  been  given  to  a  proper  representa- 
tive, and  no  objectiou  to  proof  of  demand  upon  Parrott  was 
made  on  the  ground  that  he  was  not  a  proper  representative 
of  the  company. 

Another  charge  requested  by  the  defendant,  and  properly 
refused,  may  be  disposed  of  by  saying  of  the  provision  of  the 
statute  requiring  notice  of  claim  to  be  given  "to  any  general 
agent  or  officer  of  such  corporation,  or  person,  or  to  any 
station,  depot,  or  other  agent  or  officer  acting  for  said  corpo- 
ration in  the  county  where  said  livestock  was  killed  or 
injured,"  that  the  words  subsequent  to  the  word  "officer," 
where  it  appears  the  second  time,  do  not  qualify  any  of  the 
preceding  words  except  those  after  the  word  "  person." 

An  instruction  requested  by  the  defendant,  and  the  refusal 
of  which  is  made  the  basis  of  an  assignment  of  error,  is:  "  If 
yon  find  that  the  cause  of  the  presence  of  the  plaintiff's 
horses  on  the  defendant's  railroad  track  was  the  negligence 
of  persons,  not  the  agents  or  servants  of  the  defendant,  in 
leaving  down  the  bars  provided  by  the  defendant  to  close  an 
opening  in  the  fence,  and  that  the  defendant,  its  agents,  and 
servants  were  not  guilty  of  negligence  in  failing  to  replace  the 
bars,  you  will  find  for  the  defendant." 

A  disposal  of  this  point  requires  some  observations  upon 
the  nature  of  the  statute.  The  general  requirement  of  the  act 
is  the  erection  and  maintenance,  by  corporations  and  persons 
operating  railroads  in  our  **7  state,  of  substantial  fences  on 
both  sides  of  the  railroads,  and  the  fences  must  be  sufficient 
to  exclude  or  turn  all  livestock  from  the  roads,  or  at  least 
such  stock  as  are  orderly,  or  not  shown  to  be  breachy.  This 
requirement  is  not  applicable  in  cities  or  towns  unless  they 
make  it  so.  There  is  a  limitation  upon  the  general  require- 
ment, even  outside  of  cities  and  towns,  which  is  that  in  lieu 
of  fences,  stockguarda  shall  be  erected  and  maintained  at 
public  crossings,  and  at  such  other  crossings  as  may  be  neces- 
sary for  the  use  of  owners  or  tenants  of  land  adjoining  a  rail- 
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road.  In  cue  of  a  failure  upon  the  part  df  a  railroad  company 
to  terect  <and  maintain  a  fence  of  the  character  indicated, 
wherever  the -statute  bo  requires,  the  company  is  made  liable 
for  oil  damage  by  its  engines  or  cars  to  any  'livestock, 
caused  by  a  failure  to  erect  or  maintain  such  a  fence.  If  a 
failure  upon  the  part  of  the  company  to  erect  or  to  maintain 
the  fence  or  stockguard,  as  the  case  maybe,  at  a  place  where 
the 'statute  contemplates  that  one  or  the  other  shall  be  main- 
tained, is  the  true  cause  of  the  injury,  such  neglect  of  duty 
ma  1ms  the  company  liable.  Where  there  is  no  publiocTosa- 
ing,  nor  a  crossing  that  is  necessary'fbr  the  use  of  owners  or 
tenants  of  lands  adjoining  a  railroad,  the  duty  is  to  maintain 
si 'fence', of  the.  character  indicated.  Here  there  is  no  crossing 
of  any  kind,  and  the<Bimple  question  is,  Tiaa-such  a  fence,  as 
the  law  requires  tooxempt'the  railroad  company  'from  liabil- 
ity : fori injuBjr to  livestock,  been  maintained?  As  between  the 
owner  of  livestock  and  the  company,  the  gap  and  bars  are  to 
be  regarded-as  a' fence,  and-  the  company's  measure  of  duty 
:j  not  diminished  by  the  existence  of  the  gap  and  bars.  It 
wasat'leaSt  the  duty  of  the  company  to  maintain  the  gap 
and  bars  in  an  efficient  condition  for  excluding  .and  *** 
turning  lives  took  from  the  railroad.  These  gates,  says  the 
opinion •  in- Ohieago  etc.  Ry:Co:v.  'Harris,' 5i"ni.S2&,  speaking 
of  one  at  a  farm  eroBSing,  are  apart  of  the  fence,  and  the 
duty  toifceep  their  fences  in  repair  includes' the  doty  of  keep- 
ing them  eafelyand'securelyclosed,  so-as  toafford  equal  pro- 
tection from  stock  getting  upon  theirroads  at' such  places  as 
at  other  points.  It  is  true  thatTrherea  company1  has  erected 
a  vUmcrerit  r4en«e,  and -such  fence  is  thrown  or  broken  dowu 
without  the  company's  knowledge,  by  the  act  of  God,  or  by 
str«ng«re'witheut'the 'company's  knowledge  or  consent,-the 
law  accords' to  the:company  a  reasonable  time 'for  ascertain- 
ing the  'faet  'and  restoring  the 'fence,and  if  any  damage  is 
caused,  by  the  fenoe  being  thus  down.'beforethere  has  been 
a  reasonable  opportunity  or  time  far  -restoring  it  after  being 
aware  af  lte  being  down,  or'for  learningof  ita'berng  down  and 
restoring  it,  the  company  will  not  be  liable;  and  a 'somewhat 
similar  'doctrine  is  applicable  where  bars  or -gates  at  a  cross- 
ing are  left  open  without  the  company's  consent  or  fault: 
Harrington  v.  Chicago  etc  R.  R.  Co.,  71  'Mo.  384;  Ciardy  t. 
51.  Louis  etc.  Ry.  Co.,  73  Mo.  576;  Case  v.  St.  Louia  tie.  R.  & 
Co.,  75  Mo.  668;  Wallhers  v.  Missouri  :Paeifie  Ry.  Co.,  78  Mo. 
617 ;  RutUdye  v.  Hannibal  etc.  R.  R.  Co.,  78  Mo.  286;  Terry  1- 
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Dubtiqut  etc.  Ry.  Go.,  36  Iowa,  102;  Aytei**rth  v.  Chicago  rtc- 
R.  fi.  Co.,  80  Iowa,  469;  Antimm  r.  Chicago  etc.  R.  R.  Co.,  3» 
Iowa,  220;  Davis  v.  Chicago  etc.  R.  R.  Ho.,  40;Iowa,492;  MvncK 
▼.  New  Y.otk.QenJt.  R..R.  Co.,  29  Barb.  647;  LHsHot  t.  #*w  IVfc 
tent.  cic.  R.  R.  Co.,  27  Hun,  394;  Jforri*m  v.  AW  Yofk  etc- 
E.R.  Co.,  32  Barb.  568;  Robinson  v.  Orand  Tmmk.Ry.  Co.,  32 
Mich.  322;  Toledo  tic.  Ry.  Co.  v.  *»•  ftfor,  45 'Mich.  809; 
Grand  Rapids  etc.  R.R.  Co.v.  Monroe,  47  Mich.  152;  Lemon- v- 
Chieago-eic.  Ry.  Co.,  59  Mich.  618;  Brown  v..  J/UuMiwfo*«fc.  /ty~ 
Co.,  21  Wis.  39;  91  Am.  Dec.  456;  Goddartiv.  Chitagxhitc.  Ry- 
Co.,  54  Wis.  548;  Illinois  Cent.  R.R.  Co/^.i&oomnpn, 47  I1L 
206;  Chicago  etc.  R.  R.  Co.  ▼.  Saunders,  86  111.  288;  Toledo  etc- 
Ry.  Co.  y.  DarUils,  21  Ind.  266;  iIndi(mapoii*>etc.  R.  R~  Co.v- 
Truitt,  24  Ind.  162.  Here,,  however,  there  iamosueh'oase;  cm 
the  contrary, .the. gap  is  one  which  was:  not  only*  authorised  by 
the  company,*  hut  also  used  sol ely -for  a>  purpose  or  to  an -end 
that  was  essential  to  the  operation  of  the  read.  Grant*  that*  it 
is  said  that  the  parties  who  hauled  'thewood  owned  the  wood* 
Tasks,' still  it  is  clear  that  they  were  famishing  the*  wood  and 
hauling  it  in  through  .the  gap,' and  depositing  i Von  the  nw-ka 
close *to  the  track  under  contract' with  "the  company  and  for 
its  use,  and  it  is  apparent  from  the  testimony  of  the  com- 
pany's employees  that  the  company. -regarded'  the  'keeping  of 
the  bais.npas  a  part  jof : the •corapamy'e  duty, -and,' moreover,, 
was  a  wave' that  it  couldtnot  relyon.the'menenguged  in  haul- 
ing the  wood  to  petform  that  duty.  /The* leaving- of  the  bare; 
down  by  these  persons,  jor  any  of  ithemjwfcifeenppged'ifn,  haul- 
ing wood,  WAS.not.thenctof>a'mere>strangeritoo^ho«Mnpaiiyk 
•within*  thermeening  of  the:  cases :  cited  above,' bat  iw*s>  an  act 
done  by  those  who,  ae  between  the  company  >and  the-public, 
were  acting  for  the  .company ;  and  the  only:  reasonable  infer- 
ence to  he  drawn,  from  the  .testimony  «  that  the  fbaro'were- 
left  down 'by  these  parties  *  the  afternoon  'before*  the  accident,, 
•and  labile  hauling  wood  for  the  .company,  'and  'there  is  no- 
proof,  nor.oan  it' be  assumed,  that  they  ••■•  were  ever' put  up. 
•after  being  seen  by  such  agents' 'to  beaiown. 

Under  a  statute  of  New  York,:  raqpairing  railroad  corpora- 
iionato  erect  and:  maintain:  fences  en  botfaisidesof  thehrreads^ 
:no  ? exception  being  made  or  permission  given  i  thereby  for 
openings  or  gates  for  the  use  of  the  corporation  or  its  •  cos- 
tamers,  or  the  pnhlic  generally,  but  only  for 'the  use  dfradjoin- 
<ing  proprietors,*  it » was  decided  in  Spinner  v.  NewflWk  Centi 
;.R.  R.  Go.,-67  :N.  Y.  153,  that  if  the  company  permits  or 
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acquiesces  in  the  use,  in  its  business,  by  its  customers,  of 
a  gate  constructed  by  it  at  a  farm  crossing,  so  that  the  gate 
does  not  serve  the  end  of  a  fence,  it  is  in  default  The  gate 
through  which  the  plaintiff's  cattle  entered,  had  for  several 
years  been  used  almost  daily  in  the  business  of  loading  and 
unloading  freight,  vehicles  delivering  or  taking  goods  passing 
in  and  out  thereat;  and  in  this  business  the  company's  serv- 
ants had  helped.  In  consequence,  the  gate  was  left  open 
at  the  close  of  the  day's  business,  and  would  be  closed  in  the 
evening  or  at  midnight  by  defendant's  servants.  The  adjoin- 
ing  proprietor,  for  whose  use  the  gate  was  originally  erected, 
had  not  used  it  for  six  weeks  before  the  accident,  and  had 
no  knowledge  of  its  use  for  his  purposes  on  the  preceding  day. 
The  cattle  had  escaped  from  plaintiff 'a  inclosure  in  the  night- 
time on  to  the  highway,  and  thence  through  the  gate,  and 
had  got  on  to  the  railroad  and  been  killed  or  injured  by  a 
passing  train.  It  was  held  that  the  evidence  was  sufficient 
to  authorize  an  inference  by  the  jury  that  the  gate  was  open 
by  reason  of  its  use  by  defendant's  customers  during  the  day, 
or  some  day  shortly  prior;  that  the  defendant  had  sufficient 
notice  that  the  gateway  had  been  diverted  from  its  original 
purpose  to  a  common  passageway  for  its  customers,  and  that 
it  was  often  M1  left  open  in  consequence  thereof;  that  the 
opening  of  it  at  all,  by  its  assent  or  acquiescence,  was  in  con- 
travention of  the  statute,  and  that  if  such  use  of  the  gate  was 
not  of  itself  sufficient  to  charge  defendant,  it  was  bound  to  see 
that,  when  the  use  of  it  for  the  day  was  over,  it  was  well  closed, 
and  that  for  a  neglect  of  this  duty  it  was  liable.  It  is  said 
in  the  opinion,  that  when  the  farm-gate  is  put  to  the  use  of 
the  company  or  its  customers,  or  made  subservient  to  the 
business  of  the  former,  it  is  not  a  farm-gate  pro  tanto,  but  as 
a  panel  in  the  fenoe  taken  down  by  it  or  them,  and,  if  left 
open,  it  is  as  a  panel  left  fallen  down.  That  it  is  bound  to 
keep  that  gate  also  in  good  repair,  not  simply  in  sound  mate- 
rial condition,  but  in  such  state  as  is  required  for  a  division 
fence,  or  as  will  turn  away  cattle  from  its  track.  If  it  per* 
mits,  invites,  and  shares  in  such  a  use  of  the  gateway  as,  to 
its  knowledge  or  notice,  results  in  the  gate  not  serving  the 
end  of  a  fence,  it  fails  in  its  duty.  In  effect,  the  gate  is  then 
no  longer  merely  a  gate  at  a  farm  crossing,  for  the  use  alone 
of  an  adjoining  proprietor,  but  it  has  become  the  fence  of  the 
defendant.  When  it  has  knowledge  or  notice  that  the  gate 
is  customarily  left  open,  or  when,  from  the  manner  of  the 
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use  of  it,  it  has  notice  that  such  result  is  likely  to  happen, 
it  is  in  statutory  default  if  it  does  not  see  to  the  closing  of  it, 
when  the  use  of  it  is  over  for  the  day  or  other  shorter  period. 

In  Cleveland  etc.  R.  R.  Co.  v.  Swift,  42  Ind.  119,  the  railroad 
had  been  fenced,  but  a  panel  of  the  fence  had  been  cut  out 
and  made  into  the  form  of  a  gate,  but  not  hung  on  hinges, 
and  the  opening  was  used  by  persons  hauling  wood  and 
placing  it  near  the  railroad  track,  and  this  was  done  with  the 
consent  of  the  railroad  company,  or  without  objection  from 
it,  a  ***  subtenant  of  the  plaintiff  being  one  of  the  persons 
hauling  wood;  and  while  he  was  so  hauling,  the  gate  was  so 
set  up  that  hogs  of  the  plaintiff  passed  through  the  opening 
and  upon  the  railroad,  and  were  killed,  and  it  was  held  that 
these  facts  did  not  show  such  negligence  on  the  part  of  the 
plaintiff  as  to  prevent  his  recovery;  and  that  if  a  railroad 
company  allow  an  opening  to  be  made  in  the  fence  inclosing 
its  road,  and  left  insecure,  it  cannot  be  said  that  the  road  is 
securely  fenced;  and  if  animals  pass  through  the  same  and 
upon  the  railroad,  and  are  killed,  the  company  is  liable  with- 
out proof  of  negligence  on  the  part  of  the  company:  Bee,  also* 
Laude  v.  Chicago  etc.  Ry.  Co.,  33  Wis.  640;  Indianapolis  etc. 
R.  R.  Co.  v.  Logan,  19  Ind.  294;  Illinois  Cent.  R.  R.  Co.  v. 
Arnold,  47  111.  173;  Chicago  etc.  Ry.  Co.  v.  Harris,  54  111.  528. 

It  could  not  be  inferred,  at  all  reasonably,  from  the  evidence 
that  the  bars  were  left  down  by  any  one  but  the  men  who 
were  shown  to  have  been  engaged  in  hauling  wood,  and  this 
being  so,  and  those  men,  according  to  the  principles  govern- 
ing the  case,  not  being  strangers  to  the  company,  there  was 
no  error  in  refusing  the  instruction.  Considering  the  charac- 
ter of  the  testimony  ju6t  referred  to,  the  instruction  was  more 
or  less  irrelevant,  and  was  calculated  to  mislead  the  jury,  if 
not  accompanied  by  a  qualification  excluding  the  idea  that 
those  hauling  wood  are  not  such  strangers.  The  judge, 
among  other  instructions,  told  the  jury  that  a  railroad  com- 
pany is  not  liable  for  horses  killed  by  its  trains,  unless  it  was 
negligent,  or  failed  to  erect  and  maintain  proper  fences  and 
stockguards,  and  that  the  burden  was  upon  the  plaintiff  to 
show  that  the  company  did  not  maintain  fences  sufficient 
to  exclude  and  turn  livestock. 

***  The  declaration  is  sufficient  against  the  objection  that 
it  does  not  show  that  the  damage  was  caused  by  a  failure  to 
erect  or  maintain  said  fences  or  stockguards,  and  the  motion 
in  arrest  of  judgment  was  properly  denied;  and  the  other 
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iwgMimb  of  error,  in-eo  far  mi  tkoy  merit .notkxv  ■*•  <**•* 
,poMd.«fibr  want.  has.  been  said. 
.The  jadgMMt  .ia-^CnavL 

BiiuoiM-  Km  taw  Stock— BcntuTwrr  Dbim  Fo»  TUmi<OT  — 
Where  .tb*  owner  of  an  animal  kUW  by  a  railroad,  in  (ho  operation  of  ita 
"  11  in  writing.  Mating  u  account  in  favor  of  himielf 
•■7  forth* Tataeal-tDnaBiBUl'KlMd.gmng  the  date  of 
■  MlMll  tot  taetearonaury  within  ithirly  4aw*  from 
thciatauf  thaaecideat,  tr«ana  heldauflu^tAeaiaadBnpiontAha  oarapuy 
in  inaction  lonoo.ir  the  valaa  of  the  animal:  Fori  &oa  ate.  A.  £.  Co.  *. 
HolmOM,  45  Kan.  167. 

■  RULWtim— KtUXFO  Brora— lutanr  Fo*  No*  Maiwrararaw'Yeaicaa: 
«ee  tkmmotm-toMimttriPae.  Ry.  Op.  t.  «e»WiV«l,Ant.StJBep.1*89;  J/™- 
•Jar,  eft -fi.  B. «o.;v.J{err..;.OiA».at..Rep.  162,  •nd  the  axteieisit  notea  to 
TtmmBamda.Jl..£-Co.  t.  JiiWr,.49  Am..l>«.  268.  A  railroad,  JaJiable  far 
injuries  ooeaaioned  by  a  failnre  to  erect  and  main  tain  aube  tan  ti»l,  legal,  and 
tn'fficient  fencea  on  each  aids  of  their  tracki  where  thia  duty  ia  impoeed  upon 
them  fcy  law:  Wkitwey  v.  -Albatic  He.  -A.  A.  Co.,  -I*  Me.362;  69  Am.  Dee, 
MVaad •••»;:<?<"•»•»  »-  r^a^fc  fi.  J?..i2l>U».441:  T2'Aai.-Bec  «0.  and 
BOtat-AraaM  »-  AwMem  efc.  it  A.  Co.,  12  Gar,  £5;  TIAai.  Jrec.' 736.  and 
note;  Corngda*  v.  Cntral  Vtrmint  B.  R.  Co.,  56  Vt.  390;  48  Am.  Rep.  793, 
and  note;  SUttonri  Pac  By.  Co.  v.  Baxtrr,  45  Kan.  '520;  Dacra  v,  Or*DW» 
•jry.rte.  Ob.,irWaah.oM:;tf(ter^.  JWof*.  "78  'Wm.  609;  Grpjoa.Bif.rt6 
Co.  v.  Aetna,  1  Waab.  IBS. 

A"Baium>ix>  Lv.Luble  Fob.  A  SanTAi-is NmsLiaxmmui leaving. a  fanoe 
•pen,  whereby  the .  plaintiff*  boreea  eecapod  and  were  ipjncdd'.try  a  pawing 
train,  though  the  aarvaat  vu  a  day  laborer,  and  bis  act  wai  done,  at  night, 
and  not  in  the  buaineaeof  the  company:  Cknpman  v.  Nnc  York  tic.  B.  S. 
'Co.,'33N.'Y. -869; ■  88  Am/Dec  3*2. 

RalUMABt— ^iLLTKo  Stock— Nonce  or  DmntK  Tmota.— If  •  tail, 
road.  <feave><a.an«ueBry  destroyed  by  eceae.awioVittjkgainnti  winch-  the  com- 
pany cout'l.  not,  provide,  it  reay be  that  Urn  company  Koald  not  be  eubieatto 
the  absolute,  liability  of  theatatnte  if  immediate  atepa  were.t  ken  to  rebuild: 
Brown  v.  Xilanititt  etc  By.  Co.,  21  Wia.  39;  91  Am.  Dec  456.  A  railroad 
bauoVl  to  kef]?  feiioea  along  "Ha  road  iu  repair,  efter  a.  portion  of  tha  ante  haa 
been  down  lor  aercnl  days,  iaprunraad  to' hive  had  aehceof  the  fut: 
NortiM  Y.Undrmeagyki  B.  R.  Co.,. 39  Me.  273;  63 -tan.  .Deo.SSl.racd  note. 
In  an  action,  against  a  railroad  for  dnmogee  canaed  by.iii  fenea  being  out  of 
order,  evidence  that  iti  condition  waa  defective  two  month*  ia  admiaeible  to 
■how  that  itaoeadftronwaa,  or  ought  to  have' been,  known  to  the  com  pany: 
«™ht.  Jrifwctaaaaefc  LBy.  Co.,21  Win.:  38;  01  lAm.  Deo^nfB.  •  See;  further, 
tha  noie.ta  ArMtM  v.  aMcago  etc.  By.  Oo.,  7 .Am.. R op.. 47. 
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[33  FLOJUD*,  26L] 
JtojrB£ftiB8— Suhtoi,  When  CeKTfioiA--In-the.sale.ef  fends  in  tactions* 
or  subdivisions  thereof,  including  lota,  according  tathe  government  sur» 
rey,  the  snivoyjui  actually' made  controls,  if  the  inonnmonts,  corners, 
or  lines,  actually  established  can  »«e  located  or,  proved.  Connies  and  dis* 
renosc  yield  toseoh  earners  aad  hues. 

BOUHDABISS — AGREEMENT  CONCERNING— BINDING,  BvfBOT  0*—  Wbiis  ths 

title  to  real  .estate  cannot  .be  .transferred  by  vernal  agreement  yet,  if 

the  . boundary  between  contiguous  lands  is  uncertain  and  dispnted,  the 

owners  ef  -each  .lands,  may  agues  upon  .a  certain  .line ins- a  permanent 

boundary  Jine;  aad  if  the  agreement  ia  followed  by  aotnal  oeonpation, 

.  according)  to  eaoh  line  as  the  boundary,  the  line  is  binding  npoAtheni 

. and  their, successors  in. title .as.  tbe  .boundary.    Such  line  beeomea. bind* 

ing,  not  upon  the  principle,  that  the,  title  to  real  tatate  ean.be.  passed  by 

.parol,  but  for  the-  reason!  that  the,  proprietors  bare,  by  aneh.ro— sat  and 

conduct,  agreed  permanently  upon  the  limits,  or  tee.  extent,  of' their 

.  respective  lands  ec. property. 
fiouHnARUS^-ADTKBas  Poasaasioif.— rln  eases  of  mistake  as  to  the  true 
boundary  tine  between  adjoining'  lands,  the  veal  .teat,  aa  to  whether  or 
nets  time,  isaoquired  byaihofcdiog'for  the  period  of >sae  statute  of  limi- 
tations, is  the  intention  of  the  party  holding ;  beyond  i  tho.  trme  line.  If 
such  occupation  is >  by  mere  mistake,  wish  no.  intention. on.  the  part  of 
the,  occupant  to  claim,,  as -his  own,  land  which  dees  .not  belong  to  him* 
but  he  intends  to  hold  only  to  the:  true  Una,  wherever  it  may  be,  the 
holding  is. not  adverse.  If,  however,  ;tbe  ocoopnnt •  takes  •  possession, 
believing  the  land  to  be  bis  op  to.  the.  mistaken  line,  and-  claiming  titlo 
to  it,  so  holds,,  the  holding  is  adverse.  Thei  intent  to  oiaim  title  up  to 
tbe  line  is.  an  indispensable  element  of  adverse  rnokliiig;:  the  clsim  of 
right  mnat  be  as  bread  as  >  the- possession.  Simple  ^acquiescence,  or 
lying  by  without  objection  for  thecstatntory  period,: in: ease  of  such 
adverse,  holding,!  binds;  the  party  so  tying  by  to  the  Une,r  though  not  the 

,  ten*  lino. 

Ejectment— Adverse  Possession— Opinion    Evidence. — A  party  to  an 

action  of  ejectment  eamiot  testify. that  he  has  been  in  open,  notorious, 

and  actual  possession  jo*  tbe  disputed  land.    Saeh  evidenee  calls  for  the 

mere  opinion. of  .the  witness  on:  a.material  issue  /of '  fact,  which '  it  is  the 

,  province  oLthe  jnry  to  decide  wider  proper  instructions  from  the  court. 
Jn>cn»x— finnESCBv— -The  exclusion,  an  an  erroneous  gronnd,  of  a  ques- 
tion is  entirely  immaterial  when  the  bill  of  exceptions  shows  that  the 
witness:  has/  without  objection,  iboeh  ibef ere  ^and  jrfter*  snob  exclusion, 
testified  {ally  as, to .  thepoint  covered  «by  such  .question. 
AlMoaBi'S^-SvinsNOB^-A  question  put'toi*  party  aniejeetmant,  testifying 
in  his  own  behalf  as  to  whether  or  not  he  has  ever/ admitted  that  the 
land  in  dispute  did  not  belong,  to  hkn,  is  properly  excluded  Whatever 
in*nhe  nature  of.  anoh  jub  admission  may  hsvepassed:  between  such  party 
•ndctany  one  else-ds  isdiwisatbtet  to  be  :proved  ;by  ^either  party  in  the 

.popperfjway^afld, 'Wkateveamay.ibet ■sctifiodtoiaa  hav*ng*o< passed,  can 
be  denied  by  either  party,. or  .ejnpUined.by  bimby.a/ statement  of  his 
recollection,  of  what,  if  1  any- thing,  passed;  but  his  opinion- a*  to  ^whether 
it" constituted  an  admission,ia  properly  excluded  from,  the  jury. 
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Ejectment—  Evidence  of  Boundary  Line. — In  ejectment  the  defendant 
may  testify  as  to  a  conversation  had  with  the  husband  of  the  then  owner 
of  the  land  in  dispute,  in  reference  to  the  boundary  line  thereof,  as  such 
conversation  may  tend  to  show  an  intention  on  the  part  of  the  defend* 
ant  to  claim  the  land  as  his  own  np  to  the  line  to  which  he  holds  exclu- 
sive of  any  other  right,  and  independent  of  such  line:  being  the  true  line, 

Ejectment— Evidence  of  Boundary.— A  party  in  ejectment  may  testify 
as  to  his  knowledge  of  any  objection  made  by  a  deceased  prior  owner  of 
the  opposing  party's  title  to  a  stated  line  as  the  boundary  line  of  the 
land  in  dispute. 

Boundaries  by  Agreement— Adverse  Possession.— If,  when  parties  in 
ejectment  became  the  owners  in  fee  of  the  land  in  dispute,  there  has  not 
been  established  a  true  line  or  boundary  between  them,  nor  such  an 
adverse  holding  by  the  defendant  as  is  necessary  to  perfect  his  right 
nnder  the  statute  of  adverse  claim  up  to  that  time,  and  they  then  agree 
to  have  the  true  boundary  established  by  a  survey,  and  to  abide  thereby, 
the  jury  may  find  that  defendant's  claim  or  holding  was  only  intended 
to  be  to  the  true  line,  wherever  it  might  be  when  legally  established  by 
proper  methods. 

Adverse  Possession.— "Notorious,"  as  used  in  defining  an  adverse  hold- 
ing,  means  that  the  possession  or  character  of  the  holding  possesses  such 
elements  of  notoriety  that  the  owner  may  be  presumed  to  have  notice 
of  it  and  of  its  extent.  To  declare  to  the  jury  that  the  adverse  holding 
must  be  asserted  at  all  times  and  in  all  places,  whenever  necessary  to  make 
such  claim  generally  known  and  understood,  is  calculated  to  mislead,  by 
leaving  it  to  the  jury  to  decide  at  what  times  and  places  it  is  necessary 
to  make  such  claim  generally  known  and  understood. 

Boundaries  by  Agreement — Who  Bound  by.— A  nonconsenting  owner  is 
not  bound  by  an  agreement  of  the  other  owners  as  to  a  boundary  line 
between  adjoining  lands,  nor  is  any  stranger  thereto  bound  who  may 
claim  under  such  nonconsenting  owner,  but  should  a  consenting  owner 
afterwards  become  the  owner  of  the  entire  tract  in  which  he  was  inter- 
ested, or  of  a  distinct  part  of  it,  and  continue  to  recognise  the  boun- 
dary line  previously  agreed  and  acted  on  by  him  and  the  owner  of  the 
adjoining  land,  such  line  is  binding  on  him  to  the  extent  of  his  several 
ownership. 

Boundaries  by  Agreement.— An  agreement  to  settle  an  uncertain  or  dis- 
puted boundary  line  need  not  be  made  if  the  line  is  run.  Parties  may 
agree  orally  to  have  an  uncertain  or  disputed  line  run,  and  that  it  shall 
be  the  controlling  line,  and  if  they  afterwards  treat  it  as  the  permanent 
dividing  line,  by  improving  up  to  it,  or  otherwise,  they  are  confined  te 
that  line. 

Boundaries.— In  Adverse  Claims  of  Premises  lying  upon  an  unsettled 
boundary  the  claim  must  be  open,  notorious,  and  continued,  and  must  be 
asserted  at  all  times  in  conversations  between  the  parties  in  relation  to 
such  boundary. 

Boundaries  by  Agreement— Estoppel.— An  agreement  between  owners 
of  adjoining  lands  to  employ  a  common  agent  or  surveyor  to  run  a  line 
and  set  up  a  boundary  between  them,  when  the  dividing  line  Is  sus- 
ceptible of  being  correctly  located,  does  not  estop  either  party,  or  their 
grantees,  from  showing  an  error  in  such  line. 

Boundaries— Adverse  Possession. — Possession  by  one  coterminous  owner 
may  have  been  taken  purely  by  mistake,  but  may  have  been  held  after* 
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wards  adrersel y  to  any  right  of  the  adjoining  proprietor  or  any  other 
person,  intentionally,  arowedly,  openly,  and  continuously.  When  at 
the  time  of  a  oonTeyanoe  the  holding  or  possession  was  by  mistake,  and 
without  intention  to  claim  independently  of  the  correctness  or  error  of 
the  line  held  np  to,  the  conveyance  is  not  void,  as  the  holding  is  not 
adverse.  When  the  holding  is  with  the  intention  to  claim  the  land 
adversely,  independent  of  the  correctness  or  error  of  the  boundary  line, 
and  the  claim  of  title  and  the  possession  are  of  a  character  to  render 
the  possession  adverse  to  the  trne  line  within  the  meaning  of  the  stat- 
ute of  limitations,  a  conveyance  by  the  disseisee  is  void  as  against  tho 
disseisor  as  to  such  of  the  land  as  was  so  occupied  at  the  time  of  the 
conveyance. 
Fbuotiob — IH8TRUOTIOHS. — A  statement  in  a  motion  for  a  new  trial  as 
embodied  in  a  bill  of  exceptions,  to  the  effect  that  the  eonrt  erred  in 
refusing  to  give  certain  instructions,  is  not  proper  evidence  that  they 
were  duly  presented  to  the  trial  judge,  and  such  instructions  cannot  be 
considered  on  appeal. 

J.  B.  Wall,  for  the  appellant 

H.  C.  Macfarlane,  and  Sparkman  and  Sparkman,  tor  the 
appellee. 

***  Ranby,  C.  J.  This  is  an  action  of  ejectment  instituted 
June  22,  1885  (Rev.  Stats.,  sec.  1282),  by  Morrison  against 
Watrous,  and  in  which  the  controversy  is  as  to  the  boundary 
line  between  lots  1  and  2,  township  29,  range  18,  south  and 
east,  such  lots  being  in  Hillsborough  county,  and  riparian  to 
Hillsborough  bay,  now  frequently,  if  not  usually,  called 
Tampa  bay. 

Morrison  deraigns  title  to  lot  1  from  the  trustees  of  the 
Internal  Improvement  Fund  of  Florida,  who  conveyed  it  in 
April,  1875,  to  Mrs.  Sarah  C.  Taylor,  she  being  the  wife  of 
John  M.  Taylor.  Afterwards,  on  March  14, 1876,  Mrs.  Taylor 
and  her  husband  conveyed  an  undivided  interest  therein  to 
James  B.  Lipscomb,  who,  according  to  the  testimony  of  Mr. 
Taylor,  was  interested  originally  to  this  extent  in  the  purchase 
from  such  trustees;  and  subsequently,  Mrs.  Taylor  and  Mr. 
Lipscomb  made  partition  of  the  lot  between  themselves,  she 
taking  the  southern  portion,  containing  thirty-three  acres, 
more  or  less,  and  he  the  remainder  or  northern  portion  of  the 
lot,  such  northern  portion  having  a  western  boundary  of 
thirteen  chains,  and  containing  forty  acres,  more  or  less;  the 
deed  to  her  bearing  date  June  18,  1877,  and  that  to  him  the 
twenty-second  day  of  the  same  month.  On  April  16,  1878, 
Lipscomb  ***  and  wife  conveyed  the  former's  portion  to 
Morrison,  and  on  the  tenth  day  of  October  following  Taylor 
and  wife  conveyed  Mrs.  Taylor's  portion  to  him. 
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Watrous*  deraigns  title  to  lot  2  from  the  United  States  in 
tliis  wise:  Harriet  C.  Chase  conveyed  by  deed  dated  December 
i>,  1875,  with  covenants  of  general  warranty,  to  Spranger  and 
Lang,  and  they  on  March  1,  1876,  conveyed  to  Watrous  by 
•deed  containing  similar  covenants;  and  on.  July  13,  1885*,  a 
patent'  to  Harriet  G.  Chase,  widow  of  Samuel  CL  Chase,  for 
the  land  was  issued  by  the  United  States,  it  reciting  that  she 
had  paid  for  the  land  under  the  act1  of  Congress  of4  April 
24,  1820. 

The  locus  in  quo,  which  Morrison  sues  to  recover,  is.  a 
piece  of  land  seeming  to  bej  nearly  rectangular  in  shape* 
and  containing  four  and  ninety-seven  one  hundredths  aores. 
According,  to  Morrison's  contention,  it  is  a  part  of  lot*  1, 
lying  in  the  extreme  western  part  thereof,  and  extending 
the  whole  length  of  the  lot,  north  and  south,  he  relying 
on  a  survey  made  by  C.  E.  Worth  in  July,  1884  Accord- 
ing to  the  position  taken  by  Watrous,  the*  lawd  contended 
for  is  in  the  extreme  eastern  part  of  lot  2,  extending  the 
whole  length,  thereof,  north  and  south;  be  relying,  more 
particularly  on  a  survey  made,  by  W.  E.  White  in  the.  year 
1876.  Watrous  claims  to  have  been  in  adverse,  possession  up 
to  the  White  line  since  1878;  Morrison,  on  the  contrary,  con- 
tending that  whatever  possession  Watrous, had  was  not  adverse 
to  Morrison  or  to  the  title  under  which  he  claims.  The  verdict 
was  for  the  plaintiff,  but  without  mesne  profits.  Watrous  has 
appealed. from  the  judgment. 

In  the  sale  of.  lands  in  sections,  or  subdivisions  thereof, 
including,  lots,  according  to  the  government  survey,  the  survey 
as.  actually  made  controls:  Miller  *6T  t.  Wtiite,  23  FJa*  301; 
Liddon  v.  Hodnett, ,  22  Fla.  442.  It  is  the  survey  as  it  was 
.actually  run  on  the  ground  that  governs,  if  the  monuments, 
corners,  or. lines  actually  established  can  be  located  or  proved. 
Courses  and  distances  yield  to  such  corners  and.  lines,  so  long 
as  the  latter  can  be  located,  and  for  the  reason  that  the  latter 
are  the  fact  or  truth  of  the  survey  as  it  was  actually,  made, 
while  the  former  are  but  descriptions  of  the  act  done,  and 
when  inaccurate  they  cannot  change  the  fact:  McClintock  v. 
Rogers,  11  111.  279;  Yates,  v.  Shaw,  24  111.  367;  Bauer  v. 
Gottmanhausen,  65  111.  499;  Kincaid  v.  Dorniey,  47  Mo.  337; 
Majors  v.  Rice,  57  Mo.  384;  Willis  v.  Swartz,  28  Pa.  St.  413; 
Riley,  v*  Grijfcn,  16  Ga.  141;,  60  Am.  Dec.  726. 

While  it  is.  true  that,  the  title  to  real  estate  cannot  be 
transferred   by,  verbal  agreement,  yet   where   the  boundary 
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between:  contiguous  lands  is  uncertain  and  disputed,  the 
awnetafioii  auxin  lands*  may  agree  upon  a  certain  line  as  the 
perrnannMEnV.beciisu&ry.  line,  and  where  the  agreement  is  fol* 
lowed  byiaotuaL  occupation  according  to  such  line  as  the 
boondaq^thtolinafwilL  be:  binding  upon  them,  and  their  suo* 
cesser* inititley  as/tbe  boundary.  The  line  becomes  binding,* 
not  upon  the j principle. thai  the  title  to  real  estate  can  be 
passed  by  <  parol;  but:  for  the  reason  that  the  proprietors  have 
by  such:  consent?  and:  conduct  agreed  permanently  upon  the 
limits*  ot  tfaei  extent:  of:  their  respective  lands  or  property: 
CroweU.v.  Muugtey  %  Giltn.  419;  4&  Am.  Deo.  62;  Yates  v. 
Shan,  24*10.367;  dutler  yi  Caflwen,  72.  I1L 118;  Kerr  v.  Hitt, 
76  HI.  51;  Kincaid  v.  Dormey,  47  Mo.  387;  Majors  v*  Rice,  57 
Mo.  384; ,  Tkurnerr  ▼,  Baker;  64i  Mo.  218;  27  Am.  Rep.  226; 
Jackeou*.  MeCamae^lS  Wendi  175;  32  Am.  Dec  439;  Acton 
v.  Doobf-v.74tMo.63;  Jacket**  v.  Van  >Corlaer,  11  Johns.  123; 
BechmOiri-Adammil  *••  Gow.761;  Kip  v,  Norton,,  12  Wend. 
127;  27  Am.  Dea  120;  Vosburgh  v.  Teator,  32  N.  Y.  56 1 ; 
Browne.  Qaldwell,  10.  Serg.  &  R.  114;  18  Am.  Dec.  660; 
Kelhtm  v.  Smith,  65:  Pa.  St;  86;  BwrreHiv,  Burrell,  11  Mass. 
294;  Honey  v:  Clay,  20  Texi  582;  Glark  v.  Hutsey,  54  6a. 
608;  Riley,  y?  Griffin,  16  Gat  141;  60.  Am.  Dec.  726;  Sawyer  v. 
Fellows,  6  N.  H.  107;  25  Am.  Dec.  452;  Orr  v.  Uadfcy,  36 
N.  IL  575;  Houston*,  y*  Mutkews,  1  Yerg.  116;  Jamison  v. 
itat*,  6  Bushy, 669;  Jordan  v.  Deaton,  28.  Ark.  704;  Boyd  v. 
Groves,  .4. Wheat  518, 

In  Yates  v.  Shaw,  24 i 111.  367,  it  is  said:  In  all  matters  of 
uncertainty  and  .dispute*  the  parties  may*  without  doubt,  com- 
promise andiecuL  the:  dispute,  and.  they  may  as  certainly  fix 
by  agreement  the;  boundary  lines,  separating  their  lands  as 
other  disputes*.  And  when  they  have  thus  agreed  upon  the 
poeitioa-of  such  boundarys,  and  have  acted  upon  it  as  the  true 
line,  thejn  should  be.  estopped  from  asserting  another  and 
different  Jine.  Slight  acts  which  may. be  construed  into  such 
em  agreement  should  mtr  however,  be  held  to  conclude  the 
parties*  To  have  that:  effect,  they  should  be  clear  and  satis- 
fectoiyv-andLnot  doubtful  and  equivocal  in  their  character. 
When;  the  agreement!  of  the<  parties  to  adopt  a  particular 
boundary  is*  shown,  and-possession  isi  taken  and  held  accord- 
ing tou  suoh'j  agreement,,  the  parties  are  estopped  to  dispute 
tbatfaethe.trJue«boundary^  and  when  the. fact  is  satisfactorily 
established,  it  is  sufficient;  And.irtiile  it  .may  be  true  that  it 
deesttot latter  or  t  change  thet  original  locatim. of* such  line* 
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tented  by  the  pleadings  and  evidence,  which  issue  it  was  the 
province  of  the  jury  to  settle,  subject  to  any  proper  instruc- 
tions from  the  court  aa  to  the  law.  The  inaccuracy  of  the 
-objection  did  not  impart  any  merit  to  the  question  or  any 
*rror  to  the  ruling. 

The  second  assignment  is  founded  upon  the  court's  having 
-excluded  a  question  propounded  to  defendant  in  his  own 
behalf  to  the  effect,  whether  or  not  he  was  claiming  the  dis- 
puted piece  of  property  aa  his  own  property  at  the  time  Mr. 
Morrison  purchased  lot  1.  Plaintiff's  objection  was  that  the 
witness  was  "  left  to  make  a  specification  on  his  own  account." 
TV©  fail  to  see  the  merit  of  the  objection.  The  particular  pur- 
3>oso  of  the  question,  in  view  of  the  testimony  the  defendant 
-had  given  aa  to  his  possession,  was  to  bring  out  more  fully 
the  fact  that  he  was  not  only  claiming  the  property  as  his 
own,  and  not  as  subject  to  Morrison,  ***  but  was  doing  so  at 
the  time  Morrison  purchased  lot  1.  As  against  the  objec- 
tion made  the  question  was  not  improper.  However,  it  is 
jproper  to  say  that  we  deem  this  an  immaterial  error,  in  view 
•of  the  fact  that  his  testimony,  given  both  before  and  after  this 
ruling,  and  without  objection,  shows,  as  far  as  any  answer  to 
this  question  could  show,  that  Watrous  was  claiming  the 
property  as  his  own  at  the  time  stared.  Had  the  objection 
been  that  the  question  was  leading,  it  would  have  been  well 
made.  If  there  was  error  in  the  ruling,  it  is  clearly  immate- 
rial, as  it  would  be  also  for  the  reason,  if  we  could  consider  a 
pencil  note,  in  the  bill  of  exceptions,  to  the  effect  that  the 
plaintiff  withdrew  all  further  objection  to  questions  aa  to  the 
-  intention  of  the  defendant 

The  defendant  was  also  asked  in  his  own  behalf  if  he  had 

-ever  admitted  to  Mr.  Morrison,  or  to  any  one  else,  that  the 

land  did  not  belong  to  defendant,  and   the  objection  that 

the  question  was  leading  was  sustained.     Whether  or  not  the 

-defendant  had  ever  admitted  to  any  one  that  the  land  did  not 

belong  to  him  was  not  a  question  for  his  decision,  and  there 

was  no  error  in  rejecting  the  question,  whether  it  be  leading 

or  not     Whatever  in  the  nature  of  such  an  admission  that 

may  have  passed  between  the  defendant  and  the  plaintiff, 

or  the  former  aad  any  one  else,  was  admissible  to  be  proved 

by  either  party  in  the  proper  way,  and  whatever  may  have 

'been  testified  to  by  the  plaintiff,  or  any  other  witness,  aa 

having  so  passed,  could  have  been  denied  by  the  defendant, 

•or  explained  by  him  by  a  statement  of  his  recollection  of  what, 
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if  any  thing,  bad  passed,  but  his  opinion  of  whether  or  not  it 
constituted  an  admission  was  properly  excluded  from  the  jury; 
and  the  fact  is  that  the  bill  of  exceptions  shows  that  this 
course  was  pursued  by  all  parties  to  the  fullest  *T*  extent; 
and,  consequently,  had  the  question  been  allowed,  we  are 
very  much  disposed  to  thiuk  that  a  negative  answer  would  be 
deemed  immaterial  to  the  plaintiff,  were  he  appellant  here 
and  assigning  it,  as  error  without  injury. 

The  defendant  bad  testified  that  Morrison  purchased  lot  1 
from  Mrs.  Taylor,  and  that  he  knew  her  husband,  John  M. 
Taylor;  and  was  then  asked  if  he  ever  had  a  conversation 
with  the  latter  in  reference  to  the  boundary  line  between 
these  lots.  To  this  question  plaintiff  objected,  on  the  ground 
that  Mrs.  Taylor  could  not  be  bound  by  any  conversation 
between  her  husband  and  any  other  person,  and  the  judge 
sustained  the  objection.  This  ruling  was  erroneous.  It  may 
have  been  that  the  conversation  would  have  tended  to  show 
an  intention  upon  the  part  of  Watrous  to  claim  the  land  up 
to  the  White  line  as  his  own,  exclusive  of  any  other  right,  and 
independent  of  the  fact  of  it  being  the  true  line;  or,  in  other 
words,  to  establish  an  adverse  possession  against  Morrison 
and  bis  predecessors  in  title:  Liddon  v.  Hodnetty  22  Fls.  442. 
It  was  mot  material  that  the  conversation  should  be  binding 
on  Mrs*  Taylor,  or  that  there  should  have  been  any  conversa- 
tion or  agreement  with  her,  to  'give  to  Watrous'  possession  a 
character  adverse  to  any  rights  of  even  Mrs.  Taylor. 

The  next,  or  fifth,  assignment  of  error  is  based  upon  the 
exclusion  of  the  following  question  propounded  to  defend- 
ant: "  Mr.  Watrous,  please  state  whether  or  not,  after  the 
location  of  the  line  by  Captain  White,  the  owners,  or  any  of 
the  owners,  of  lot  1  ever  made  any  objection,  so  far  as  your 
knowledge  goes,  to  that  line  as  the  boundary  line  between  the 
two  lots"?  The  objections  to  this  question  were,  that  James 
E.  Lipseomb,  *T4  who  was  an  owner  of  the  land,  was  dead 
when  the  question  was  propounded,  and  that  Mrs.  Taylor  was 
a  married  lady.  In  so  far  as  the  objection  is  founded  upon 
Mrs.  Taylor's  marriage  state,  it  is  disposed  of  by  what  is  said 
under  the  next  preceding  assignment  of  error.  The  absence 
of  any  objection  upon  her  part  may  or  may  not,  according  to 
circumstances,  have  been  evidence  tending  to  show  acquies- 
cence as  to  that  line.  The  defendant  was  competent  to  tes- 
tify simply  that  he  had  no  knowledge  of  any  such  objection 
by  Mr.  Lipscomb,  who  had  been  an  owner,  and  was  covered 
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b  y  the  question,  although  he  was  dead  at  the  time  it  was  asked. 
Whether  or  not,  in  the  absence  of  testimony  by  Morrison, 
Watrooa  could  hare  testified  as  to  the  substance  or  effect  of 
an  j  conversation  or  other  communication  which  might  have 
taken  place  between  him  and  Lipscomb,  is  another  question, 
and  not  presented  for  decision.  Of  coarse,  in  the  absence  of 
evidence  that  there  was  surh  objection  by  snch  owners,  there 
was  no  presumption  that  any  had  been  made,  and  the  imma- 
teriality of  the  error  of  the  ruling  as  to  this  part  of  the 
question  is  consequently  apparent;  and  as  Mrs.  Taylor  is  not 
shown  to  have  ever  had  any  knowledge  or  information  as  to 
the  line,  the  same  is  true  of  the  other  branch  of  the  inquiry. 

The  sixth  assignment,  based  upon  the  exclusion  of  the 
question  whether  Mr.  Lipscomb,  to  defendant's  knowledge, 
after  the  location  of  the  White  line,  and  prior  to  his  sale  to 
Mr.  Morrison,  made  any  objection  to  that  line  as  the  dividing 
line  between  the  lots,  is  disposed  of  by  what  is  said  under  the 
fifth  assignment  as  to  the  second  ground  of  the  objection  to 
the  question  discussed  there. 

**  *  The  seventh  assignment  relates  to  an  instruction  given 
by  the  trial  judge  to  the  jury.  The  judge  charged:  "In 
actions  of  this  character  the  plaintiff  must  rely  for  recovery 
upon  the  strength  of  his  own  title,  and  cannot  avail  himself 
of  any  weakness  in  the  title  of  the  defendant  But  when 
plaintiff  shows  legal  title  to  the  premises  in  himself,  then  the 
law  presumes  that  he  was  possessed  of  the  same  within  the 
time  prescribed,  and  the  occupation  of  the  premises  by  any 
other  person  will  be  deemed  and  held  to  be  under  and  in  sub- 
ordination to  the  legal  title  until  the  contrary  is  shown  by 
competent  testimony.  And  persons  claiming  adversely  must 
show  an  actual  continued  possession  or  occupation  of  the 
premises,  under  a  claim  of  title  exclusive  of  all  other  rights, 
for  a  period  of  seven  years,  in  order  to  defeat  this  action." 
The  last  sentence  was  excepted  to  in  the  motion  for  a  new 
trial,  and  the  exception  was  overruled. 

It  may  be  well  to  say  in  this  connection  that  by  section 
1290  of  the  Revised  Statutes  it  is  provided  that  whenever  it 
shall  appear  that  the  occupant  ....  entered  into  possession 
of  the  premises  "under  claim  of  title  exclusive  of  any  other 
right,'9  founding  such  claim  upon  a  written  instrument  as 
being  a  conveyance  of  the  premises  in  question,  .  .  .  .  and 
that  there  has  been  a  continued  occupation  and  possession  of 
the  premises  included  in  such  instrument,  ....  the  prem- 
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ises  so  included  shall  be  deemed  to  have  been  held  adversely, 
with  an  exception.  And  the  next  section  provides  that  where 
it  shall  appear  that  there  has  been  an  actual  continued  occu- 
pation for  seven  years  of  premises  "  under  a  claim  of  title 
exclusive  of  any  other  right,"  but  not  founded  on  a  written 
instrument,  or  a  judgment,  or  a  decree,  the  premises  so  actu- 
ally occupied,  and  no  other,  shall  be  deemed  to  have  been 
held  ST#  adversely.  It  seems  to  us  that  the  expression, 
"under  claim  of  title  exclusive  of  all  other  rights,"  used  in 
the  charge,  is  no  broader  and  only  tantamount  to  that  "under 
claim  of  title  exclusive  of  any  other  right,"  used  in  the  stat- 
ute, and  is  distinguishable  from  the  expression  used  in  the 
latter  part  of  the  last  charge  discussed  in  the  case  of  Liddon 
v.  Hodnett,  22  Fla.  442. 

It  is  said,  in  support  of  the  objection,  that  the  Instruction 
M  would  be  correct  if  the  only  defense  set  up  under  the  ad- 
verse claim  was  the  statute  of  limitations,  but  where,  as  in 
this  case,  the  defendant  claims,  by  reason  of  his  adverse 
holding,  that  the  plaintiff's  deed  conveyed  no  title  as  against 
him,  the  instruction  is  misleading,  and  clearly  erroneous." 
A  proper  and  sufficient  answer  to  this  is,  as  is  apparent,  that 
the  judge  was  not  charging  upon  the  question  of  the  effect  of 
an  adverse  possession  of  land  by  one  person  upon  a  convey- 
ance  thereof  made  by  another  not  in  possession. 

The  eighth  assignment  is  that  the  court  erred  in  instruct- 
ing the  jury  as  follows:  "  The  plaintiff  having  first  established 
his  title  by  sufficient  record  evidence."  The  motion  for  a  new 
trial,  in  which,  we  may  remark,  all  exceptions  to  charges 
given  or  refused  were  primarily  taken,  is,  in  so  far  as  it  relates 
to  this  ground,  in  the  same  language.  The  instruction  of 
which  the  quoted  words  are  a  part  is  as  follows:  The  defend- 
ant by  his  plea  sets  up  and  relies  upon  the  statute  of  adverse 
claim,  and  it  is  incumbent  upon  him  to  prove  his  occupation 
and  adverse  claim  by  a  preponderance  of  evidence,  the  plain- 
tiff having  first  established  his  title  by  sufficient  record  evi- 
dence, and  the  defendant  must  prove,  to  your  satisfaction, 
every  fact  necessary  to  fulfill  all  the  requirements  of  the  stat- 
ute. The  objection  urged  here  is  that  the  charge  *ff  is  not 
confined  to  the  law  of  the  case,  and  is  consequently  a  viola- 
tion of  the  act  of  March  2,  1877:  Rev.  Stats.,  sec.  1088.  The 
purpose  of  the  judge,  in  our  judgment,  was  not  to  declare  that 
the  plaintiff  had,  as  a  matter  of  fact,  established  his  title  by 
sufficient  record  evidence,  and  thereby  to  express  an  opinion 
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stantial  fence,  but  the  adverse  claim  must  bare  been  open,. 
notorious,  sad  unconditional,  asserted  at  all  times,  and  in  alt 
places,  wherever  necessary  to  make  it  generally  known  and1, 
understood,  and  claiming  the  same  as  his  own  against  all . 
other  rights  or  claims  of  title  by  all  other  persons,  and  that 
he  had  so  held  and  claimed  the  same  for  a  period  of  seven 
years  before  the  commencement  of  this  suit,  then  you  thoold! 
find  for  the  defendant."    The  incompleteness  of  the  clause- 
preceding  the  word  €i  but,"  is  palpable.  The  word  M  notorious" 
is  one  used  in  defining  an  adverse  holding:  J?twn  v.  C*dkmU> 
33  Ala.  88;  2  Smith's  Leading  Cases,  Am.  note  to  Taylt*  v. 
Horde,  1  Burr.  00.    In  Br&wn  v.  Ctokertll,  88  Ala.  88,  it  i» 
said  that  notoriety  and  openness  of  possession  am  important 
constituents  of  adverse  possession  as  facts  upon  which  th» 
presumption  of  the  owner's  knowledge  may  be  predicated 
***  the  whole  doctrine  of  adverse  possession  resting  on  the 
presumed  acquiescence  of  the  owner:  Btnji  t.  Cvmgh,  91 
Ala.  151,  156.    The  expression  in  1  Am.  A  Eng.  Ency.  of 
Law,  263,   whet*  numerous  authorities  are  cited,  is,  that 
in  any  case  the  possession,  to  effect  an  ouster  of  the  owner, 
must  in  its  nature  possess  such  notoriety  that  the  owner 
may  be  presumed  to  have  notice  of  it  and  of  its  eatentr 
1    An*.  A  Eng.  Ency.  of  Law,  264;  Kerr  v.  Hitt,  75  111.  M- 
60.     It  seems  to  ue  not  tin  advisable  to  accompany  thi» 
expression,  when   used,  with  some  such  explanation,  and 
thereby  ptevent  any  misapprehension  by  the  jury  ae  to  the- 
extent  of  the  notoriety  that  is  requisite.    To  declare  that  the* 
adverse  holding  must  be  asserted  at  all  times  and  in  alt 
places  wherever  necessary  to  make  such  claim  generally 
known  and  understood,  is,  to  say  nothing  more,  calculated  to 
mislead  a  jtory,  at  leaet  by  leaving  it  to  them  to  Jeeide  at 
what  times  and  places  it  is  necessary  to  make  such  claim 
generally  known  and  understood.,    They  might  infer  that  an 
indiscriminate  assertion  and  a  publicity  of  explanation  of  an 
adverse  holding,  not  contemplated  by  the  law,  was  necessary. 
The  eleventh  assignment  presents,  ai  erroneous,  the  fol- 
lowing instruction :  "An  agreement  to  settle  the  boundary 
between  eetenninoul  owners,  in  order  to  bind  them,  must 
be  assented  to  by  all  of  such  owners,  and  must  be  made  after 
fee  line  in  fttenf.    An  agreement  to  have  a  survey  made  and 
to  abide  by  it  is  not  such  an  agreement  as  the  law  contem- 
plate*."   Of  course,  a  nonconsenting  owner  will  not  be  bound: 
by  the  agreement  of  the  others,  nor  will  any  stranger  to  that 
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agreement  who  may  claim  under  him;  however,  should  the 
contenting  owner  afterwards  become  the  sole  owner  of  the 
entire  land,  or  of  a  distinct  part  of  it,  and  continue  to  recognize 
the  boundary  line  previously  ***  agreed  on,  and  acted  upon 
by  him  and  the  owner  of  the  adjoining  land,  we  do  not  see 
why  such  line  would  not  be  binding  to  the  extent  of  his 
Buveral  ownership.     We  think  it  would  be. 

The  suggestion  that  an  agreement  to  settle  a  boundary 
must  be  made  after  a  line  has  been  fixed  is  incorrect 
Parties  may  agree  orally  to  have  an  uncertain  or  disputed 
line  run,  and  that  it  shall  be  the  controlling  line,  and  if  they 
afterwards  treat  it  as  the  permanent  dividing  line,  by  improv- 
ing up  to  it,  or  otherwise,  they  will  be  confined  to  that  line. 

The  proposition  that  an  agreement  to  have  a  survey  made, 
and  abide  by  it,  is  not  such  an  agreement  as  the  law  con- 
templates, is  entirely  unsound.  Such  an  agreement  is  a 
common,  if  not  an  essential,  element  in  the  settlement  of  dis- 
puted boundaries  by  coterminous  owners,  except  where  such 
settlements  rest  either  upon  the  ascertainment  of  the  true 
line  or  upon  adverse  possession  which  has  ripened  into  title 
under  the  statute  of  limitations. 

The  instruction  to  which  the  twelfth  assignment  refers  is 
as  follows:  "In  adverse  claims  of  premises  lying  upon  an 
unsettled  boundary,  the  claim  must  be  open,  notorious,  and 
continued;  and  to  make  it  to  in  this  ease  the  defendant  should 

■  ;!l  timet  have  asserted  it  in  his  conversations  with  the  plaintiff; 
ho  could  not,  by  offers  to  buy,  or  to  settle  the  question  of 
boundary  by  other  methods,  lull  the  plaintiff  into  passive 
acquiescence,  and  then,  when  the  statute  had  run,  avail  him- 
self of  it  as  a  defense."  The  italicized  language  is  the  part 
objected  to  by  appellant,  and  it  appears  to  us,  in  view  of  the 
remainder  of  this  instruction,  that  the  meaning  intended  to 
be  conveyed  by  the  judge,  and  naturally  inferable  by  a  jury, 
is  that  the  W1  defendant's  conversations  should  have  main- 
tained consistently  an  adverse  tenure;  yet  the  defect  which 
this  construction  develops  is  an  intimation,  by  the  charge, 
that  the  defendant  was  not  thus  consistent,  but  the  contrary. 
We  think  the  charge  was  erroneous  on  the  latter  ground,  and 
should  not  have  been  given. 

The  trial  judge  charged  the  jury:  "A  mere  agreement, 
though  a  mutual  one,  to  employ  a  common  agent  or  surveyor 
to  ran  a  line  and  set  up  boundaries  between  two  adjoining 
proprietors,  where  the  dividing  line  is  susceptible  of  being  cor- 
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rectly  located,  would  not  estop  dither  party  from  showing  an 
error  or  mistake  in  such  line.  So,  although  the  jury  in  this 
case  should  believe  that  James  B.  Lipscomb  and  the  defend- 
ant Watrous  employed  one  White,  as  a  surveyor,  to  run  a  line 
and  set  up  the  bounds  between  the  lots  of  land  owned  by 
them  respectively  as  adjoining  proprietors,  such  an  agreement 
would  not  estop  the  said  Lipscomb,  nor  his  grantee  or  grant- 
ees, from  showing  an  error  in  the  line  which  might  be  run 
and  established  by  him,  the  said  White.91  The  latter  of  these 
instructions  was  excepted  to  in  the  motion  for  a  new  trial.  It 
and  the  former  one  are,  it  will  be  observed,  very  guardedly 
expressed,  and  very  limited  in  their  scope.  A  mere  agree* 
ment,  going  no  further  than  these  instructions  imply,  would, 
as  is  stated  in  them,  not  work,  of  itself,  an  estoppel  against 
showing  an  error  in  a  line  run  under  it  There  was  no  error 
in  giving  them. 

The  fourteenth  assignment  is  as  to  the  charge:  "That 
while  it  is  a  general  rule  of  law  that  a  conveyance  of  land  by 
a  person  against  whom  it  was  adversely  held  at  the  time  of 
making  such  a  conveyance  is  absolutely  void,  and  conveys  no 
title  as  against  the  person  so  holding  adversely,  yet  this  rule 
does  not  apply  where  the  possession  was  taken  purely  by  mis- 
take as  to  the  ***  boundaries  of  the  deed."  The  instruction 
is  inaccurate.  A  possession  by  one  coterminous  owner  may 
have  been  taken  purely  by  mistake,  but  may  have  been  held 
afterwards  adversely  to  any  right  of  the  adjoining  proprietor- 
or  any  other  person,  intentionally,  avowedly,  openly,  and  con- 
tinuously. Where  at  the  time  of  a  conveyance  the  holding 
or  possession  was  by  mistake,  and  without  intention  to  claim 
independently  of  the  correctness  or  error  of  the  line  held  up 
to,  the  conveyance  will  not  be  void,  and  for  the  reason  that 
the  holding  is  not  adverse.  Where  the  holding  is  with  the 
intention  to  claim  the  land  adversely,  independent  of  the  cor- 
rectness or  error  of  the  boundary  line,  and  the  claim  of  title 
and  the  possession  are  of  a  character  to  render  the  possession 
adverse  to  the  true  title,  within  the  meaning  of  the  statute  of 
limitations  (Rev.  Stats.,  sees.  1290, 1291),  a  conveyance  by 
the  disseisee  would  be  void  as  against  the  disseisor  as  to  such 
of  the  land  as  was  so  occupied  at  the  time  of  the  conveyance: 
BotUm  etc  R.  R.  Co.  v.  Sparhawk,  5  Met  469;  Sparhawk  v. 
Bagg,  16  Gray,  688;  Foxeroft  v.  Barnes,  29  Me.  128;  Abbott  r. 
Abbott,  51  Me.  575.  The  cases  of  Cleaveland  v.  Flagg>  4  Cush. 
76,  and  Wade  v.   Lindeey,  6  Met.  407,  are  easily  distinguish- 


154  Watroos  v.  Morrison.  [Florida, 

able  from  the  preceding  authorities.  It  is  proper  to  observe 
that  we  have  ho  statutory  provision  like  that  of  the  revised 
fctatutefe  of  New  York  as  to  champerty,  upon  which  is  founded 
the  decisions  of  Crary  v.  Goodman,  22  N,  Y.  170,  atid  Higin- 
bothnm  v.  Stoddard,  72  N.  Y.  94.  Our  doctrine  (Doe  v.  Roe, 
13  Fla.  602;  Nehan  t.  Brush,  22  Fla.  874)  is  to  be  regarded 
ft6  based  originally  upon  the  common  law  and  statute  of  32 
Hen.  VIII.,  c.  9;  Ptchetl  v.  Walton,  8  Mees.  &  W.  691;  Tyler 
on  Ejectment,  985  et  seq.;  Thompson's  British  Statutes,  475 
et  seq. ;  and  now  affected  ***  by  the  provisions  of  out  statute 
of  limitations  as  to  adverse  possession,  tttpftt. 

The  fifteenth,  sixteenth,  and  seventeenth  assignments  relate 
to  instructions  alleged  to  have  been  requested  on  behalf  of 
the  defendant  and  rejected  by  the  circuit  judge;  but  the  only 
indication  there  is  of  their  having  been  requested  are  the 
statements  in  the  motion  for  a  new  trial,  as  embodied  in  the 
bill  of  exceptions,  to  the  effect  that  the  court  erred  Ih  refusing 
to  give  such  instructions.  This  is  not  legal  evidence  that 
they  were  duly  presented  to  the  judge  on  the  trial,  and  hence 
Vhey  cannot  be  considered  here:  ParrUh  v.  fontncola  etc* 
R.  R.  Co.,  28  Fla.  251. 

The  judgment  is  reversed,  and  a  new  trial  awarded. 

Boundaries— Surveys  or  MotfuMkNta— Wmctt  Control:  See  the  ex* 
ternled  note  to  Hmto*  v.  /fcd£e«>  SO  Am,  Dee.  740;  taote  to  8Hijjford  v.  Kingy 
94  Am.  Deo.  313.  A  call  for  a  river  m  a  boundary  trill  eontnol  a  surveyor's 
plat  showing  a  line  which  would  leave  a  narrow  atrip  between  the  river 
and  the  adjacent  side  of  the  land  conveyed:  Browti  Oil  Go.  v.  Caldwell,  36 
W.  Va.  95;  29  Am.  St.  Rep.  793. 

BotTNbARiES  by  AoRtEHESf — WflSK  IftN  onto.  ^Boundary  lines  estab- 
lished by  the  agreement  of  adjoining  proprietors,  when  followed  by  posses* 
•ion  held  in  pursuance  of  emch  an  agreement  are  eonolueivei  Brown  r* 
CaldioeU,  10  Serg.  A  R.  114;  13  Am.  Dec.  660»  and  note;  George  v.  Tftomae, 
16  Tex.  74;  67  Am.  Dec  612.  The  same  rule  is  true  where  such  agreement* 
are  by  parol:  flichot  v.  LytU,  4  Yerg.  456;  26  Am.  Dec.  240,  and  note;  Saw- 
yer v.  rVfou*,  6  N.  H.  107;  25  Am.  Dee.  462,  and  note)  Sfnkk  v.  Hamilton,  20 
Miehi  4S8;  4  Am.  Rep.  398*  Arcfmr  v.  Nelm,  69  Mian,  700$  <?**/*«  v. 
Schwtirto,  32  W.  Va.  437;  Sheets  v.  6W»e#,  136  111.  336*  Srtlth  v.  MoCorkle, 
106  Mo.  135;  Cavanaugk  v.  Jacket^  91  Gal.  580.  8ee,  also,  the  extended 
note  to  Jolinson  v.  Arcliibald,  22  Am.  St.  Rep.  35,  and  the  notes  to  Kip  v. 
Norton,  27  Am.  Dec.  121,  and  Jones  v.  Pasnbp,  11  Am.  St.  Rep.  092. 

Advkrab  PbmsstoK  Bcfoiro  Itaufe  Lnfk^-Iwtta*  Controls.  ^-Where^ 
lands  are  divided  by  a  fence,  which  their  owner*  supposed  to  be  the  tree 
line,  each  claiming  only  to  the  true  line,  wherever  that  may  be.  they  are  not 
bouud  by  the  supposed  line,  and  must  conform  to  the  true  line  when  it  is 
ascertained:  BaUner  v.  Baker,  108  Mo.  311;  32  Am.  St.  Rep.  606,  and  note. 
Where  adjacent  owners  of  land  claim  only  to  the  true  line  between  them* 


Jan.  1894.]  Watbous  v.  Morrison.  155 

without  intending  to  claim  beyond  it,  the  possession  of  one  beyond  the  true 
vice  is  not  adverse  to  the  other:  Kunec  v.  Evan*,  107  Mo.  487;  28  Am.  St. 
Rep.  435,  and  note;  Preble  v.  Maine  Cent  B.  B.  Co.,  85  Me.  260;  35  Am.  St 
Rep.  368,  and  note.  8ee,  also,  on  thie  anbjeet  the  extended  note  to  Finch 
▼.  UUman,  24  Am.  Si  Rep.  388. 

Adtxbsb  Possession  bt  Mistake— When  Aocjuibsd.—  Where  one  by 
mistake  as  to  boondariee  enters  upon  and  occupies  land  not  embraced  in  his 
title,  claiming  it  as  his  own  for  the  requisite  period,  he  thereby  becomes 
Tested  with  the  title  thereto  by  possession,  although  his  entry  and  posses. 
sion  may  hare  been  founded  on  mistake:  Caujkld  v.  Clark  tj  to  473;  11 
Am.  St  Rep.  845,  and  note;  Tex  v.  Pfiug,  24  tf  eb.  668;  8  Am.  St  Rep. 
231;  Levy  v.  Yerga,  25  Neb.  764;  13  Am.  St.  Rep.  525,  and  note;  Bameey 
▼.  Qlermy,  45  Minn.  401;  22  Am.  St  Rep.  736,  and  note. 

Boundaries  bt  AoREEM*Hfr'-*»l&r4rrBs,-*-<)wiier8  of  adjoining  lands,  who 
are  ignorant  of  the  true  line  between  them,  and  employ  a  surveyor  to  locate 
it  for  them,  are  not  bound  by  his  location  thereof  if  incorrect,  even  though 
they  acquiesce  in  it  believing  it  to  be  correct:  Pickett  v.  Neleon,  79  Wis.  9; 
Thayer  v.  Bacon,  3  Allen,  163;  80  Am.  Dec.  59,  and  note;  Busseilr.  Moloney, 
89  Vt  579;  94  Am.  Dec.  816,  ami  note.  A  division  line  between  two  per- 
sons, agreed  upon  by  them  under  s>  mistake  of  facts,  will  not  estop  one  of 
then  font  eJeinsnnjtb  the  tree  Use  upon  its  discovers*  provided  the  tights 
of  innocent  third  paretee  have  not  inesrveoedt  MmmUm  r.  8mk%  88  Mo. 
507;  88  Am,  Deo.  152;  and  note;  Brewer  v.  BoetmeU.  B.  &  Gs.,6  Met  478; 
89  Asnw  Dee.  604  and  note;  OrevnB  ▼.  Bebe*  10  V 1 88;  88  Am.  Dee.  172,  and 
note* 
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Pbaoticb.— A  Yabianob  Between  a  Judgment  as  Dbbobibbd  Ib  Urn 

laration  and  the  judgment  m  proved  is  waived  if  not  objected  to  whom 

it  is  offered  in  evidence. 
Judgment— Merger  of  Onb  m  Another, — If  a  judgment  is  rendered, 

divorcing  parties,  and  designating  a  sum  to  be  paid  by  the  hnsband  to 

the  wife  on  releasing  her  claim  to  dower,  and  subsequently  another 

judgment  is  rendered  in  the  same  suit,  by  which  the  wife  recovers  a 

much  greater  sum,  the  former  judgment  merges  in  the  latter  so  far  as 

it  directs  the  payment  of  money. 
A  Judgment  Hindered  in  Another  Statu,  if  Sued  Ufom  Herb,  must 

be  given  the  same  force  and  effect  as  it  is  entitled  to  in  the  state 

wherein  it  is  entered. 
An  Afpbal  From  a  Judgment  Rendered  nr  Another  8tatb  Dobs  not 

suspend  the  effect  of  the  judgment  in  an  action  thereon  in  this  state, 

unless  such  appeal  has  that  effect  in  the  state  in  which  the  judgment 

was  entered. 
A  Judgment  Is   Propbrlt  Declared  Upon   as   a  Judgment   of  thb 

Court  in  Which  It  Was  Entered,  though  it  was  afterwards  appealed 

from  and  affirmed  in  the  appellate  court. 
A  Judgment  Must  Be  Final  Befobb  an  Action  Upon  It  can  be  sustained. 
A  Judgment  Is  Not  Final  Unless  it  is  complete  and  definitive  in  its 

nature,  and  a  valid  and  subsisting  obligation.    It  must  be  oertain,  or 

capable  of  being  made  so. 
A  Judgment  Is  Final  Though  thb  Defendant  Is  Given  Lbavb  to 

Apply  to  thb  Trial  Coubt  for  a  modification  of  it  as  to  the  time  cf 

its  payment. 
A  Judgment  Is  Final  if  No  Fubthbb  Questions  Can  Comb  Befobb  thb 

Coubt  Except  such  as  are  necessary  to  be  determined  in  carrying  II 

into  effect. 
A  Judgment  Hat  Bb  Bnfobcbd  bt  an  Action,  Though  a  petitiem 

been  filed  in  the  trial  oourt  to  reduce  the  amount  thereof, 
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A  JcDGNSHT    It    FlHAL  WhM  I*    ALLOWS  A  GROSS  SVV   TO  A  WlF»  in  t> 

divorce  suit,  as  *  final  distribution  of  the  husband's  sstats  between  ts» 

parties. 
Av  Actioh  Lw  o*  a  Fixal  Decree  Fob  Aumoht,  though  rendered  ia 

another  state. 
Is  ah  Action  oh  a  Decree  of  a  Court  of  Aj* othee  Stats  the  Defeuse 

that  it  was  a  decree  of  diroroe  obtained  by  collusion  between  the  par* 

ties  cannot  be  entertained.    Neither  the  defendant  nor  his  personal 

representative  ean  attack  the  decree  because  of  fraud  in  which  the 

defendant  participated. 
A  Judgment  Cannot  Be  Impeached  for  fraud  by  *  ptrty  or  privy  «*•  it> 

and  in  which  soch  party  participated. 
A*  Attachment  Is  Not  Abated  bt  the  Death  of  the  Dbfehaajte, 

DoolittUy  Palmer,  and  Tolman,  for  the  plaintiff  in  error. 

Millard  and  Bvyu*n>  and  /.  A.  Eggen,  for  the  defendant  in 
error. 

**  Magrudbb,  J.  This  is  an  action  of  debt,  began  on 
October  12,  1889,  by  the  defendant  in  error  against  Barnum 
Blake  in  the  circuit  court  of  Cook  county.  An  attachment 
writ  was  issued  upon  the  ground  of  the  defendant's  nonresi- 
dence,  and  levied  upon  real  estate  in  Cook  county.  The 
declaration  counts  upon  a  judgment  for  $31,000  rendered  in 
favor  of  the  plaintiff,  Christine  Blake,  against  Barnnm  Blake, 
by  the  circuit  court  of  Milwaukee  county,  in  the  state  of 
Wisconsin,  at  the  October  term  thereof  held  in  1888.  On 
November  23,  1889,  Barnum  Blake,  by  his  attorney,  entered 
a  motion  in  the  present  case  for  stay  of  proceedings,  which 
was  overruled.  On  December  9,  1889,  the  death  of  Barnum 
Blake  was  suggested.  On  September  11,  1890,  leave  was 
given  the  plaintiff  to  substitute  William  C.  Dow,  administrator 
of  the  estate  of  Barnum  Blake,  deceased,  as  party  defendant. 
On  October  17,  1890,  said  administrator  appeared  and  filed 
two  pleas,  nvl  tiel  record  and  payment,  but  did  not  plead  to 
the  attachment  writ.  On  March  23,  1892,  defendant  moved 
for  leave  to  file  additional  pleas,  which  motion  was  overruled, 
and  default  entered  of  record  on  the  attachment  issue.  On 
March  26,  1892,  the  cause  came  on  for  trial.  By  agreement, 
both  parties  were  allowed  to  introduce  such  portions  of  the 
statutes  of  Wisconsin,  and  such  decisions  of  the  supreme 
court  of  that  state  as  they  might  deem  proper,  without  formal 
pleadings  thereof.  Jury  was  waived,  and  cause  submitted  to 
the  court  for  trial  without  a  jury.  The  circuit  oourt  found  in 
favor  of  the  plaintiff,  and,  after  overruling  a  motion  for  a  new 
trial,  rendered  judgment  in  favor  of  plaintiff  for  $31,000  debt. 
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And  S1  $7,209  damages,  against  the  administrator,  to  be  paid 
in  due  course  of  administration,  and  for  execution  against  the 
property  attached.  This  judgment  has  been  affirmed  by  the 
appellate  court,  and  is  brought  here  for  review  by  writ  of  error. 

1.  It  is  claimed  by  plaintiff  in  error  that  there  was  a  vari- 
ance between  the  judgment  declared  upon  and  the  judgment 
offered  in  evidence,  and  that,  therefore,  the  judgment  record 
was  improperly  admitted.  It  is  said  that  the  declaration  sets 
up  an  absolute  judgment  for  $31,000,  rendered  on  December 
24,  1888,  but  that  the  judgment  introduced  was  a  conditional 
judgment  for  $2,000,  rendered  on  May  6,  1882,  and  subse- 
quently modified.  In  order  to  understand  this  objection,  it 
will  be  necessary  to  examine  the  record  of  the  judgment  as 
introduced.  The  proceedings  in  Wisconsin,  offered  in  evi- 
i|  dence  by  the  plaintiff,  showed  that,  in  a  divorce  suit  in  said 

circuit  court  of  Milwaukee  county  brought  by  Christine  Blake 
against  Barn u in  Blake,  there  was  entered,  on  May  6, 1882, 
the  following  j  udgment  or  decree: 

"  It  is  adjudged  and  decreed  that  the  marriage  contract 
existing  between  plaintiff  and  defendant  herein  be,  and  is 
hereby,  dissolved;  and  it  is  further  adjudged  and  decreed 
that  the  plaintiff,  Christine  Blake,  and  said  defendant,  Bar- 
num  Blake,  be  and  are  hereby  forever  divorced  from  the 
bonds  of  matrimony,  and  freed  from  the  obligations  thereof; 
and  it  is  further  ordered,  adjudged,  and  decreed  that  the 
defendant,  Barnum  Blake,  have  the  care,  custody,  and  educa- 
tion of  the  minor  children,  John  F.  Blake  and  Arthur  O. 
Blake,  mentioned  in  the  complaint  herein;  and  it  is  further 
ordered  and  adjudged  that  the  defendant,  Barnum  Blake, 
pay  to  Christine  Blake,  the  plaintiff  herein,  the  sum  of  $2,000, 
upon  the  execution  by  her  of  a  release  in  full  of  all  her  dower 
right  that  she  ever  had,  now  has,  or  at  any  time  may  have,  in 
any  of  the  real  estate  owned  by  the  defendant,  Barnum  Blake, 
during  the  coverture;  that  the  plaintiff  have  the  costs  in  this 
action,  and  that  she  have  execution  therefor." 

89  Afterwards,  upon  petition  filed  in  said  court  by  said 
Christine  in  1886,  the  court,  after  finding,  in  substance,  that 
the  former  provision  was  inadequate,  and  had  been  made  under 
a  mistaken  estimate  of  the  pecuniary  ability  of  Barnum  Blake, 
rendered  the  following  judgment  therein  on  December  24, 
1888: 

4(  It  is  now  here  ordered  and  adjudged  by  this  court,  that 
Christine  Blake,  the  plaintiff,  do  have  and  recover  of  Barnum 
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Blake,  the  defendant,  the  sum  of  $30,000,  and  the  further  sum 
of  $1,000  for  attorney's  fees  and  disbursements  in  this  pro- 
ceeding, amounting  in  all  to  the  sum  of  $31,000,  as  the  full 
and  fioai  share  and  allowance  of  the  plaintiff  in  the  final 
division  and  distribution  of  the  estate  and  property,  real  and 
personal,  of  the  said  defendant,  Baxnum  Blake;  and  it  is  fur- 
ther ordered  and  adjudged,  that,  except  as  it  is  herein  modi- 
fied or  superseded,  said  original  judgment  stand  and  remain 
in  full  force  and  effect" 

The  olfaction  on  the  ground  of  variance,  in  description  and 
date,  between  the  judgment  as  proven  and  the  judgment  as 
declared  upon,  was  not  made  wben  the  judgment-roll  was 
offered,  although  a  number  of  other  objections  were  made. at 
that  time.  Not  baring  been  made  then,  it  will  be  regarded 
as  having  been  waived.  The  judgment  of  December,  1888,  is 
something  owe  than  a  mere  modification  of,  or  supplement 
to,  the  deeree  of  1882.  That  judgment  is  complete  in  itself 
and  answers  to  the  allegation  in  the  declaration.  When  it 
was  rendered,  nothing  remained  of  the  decree  of  1882,  except 
the  provisions  annulling  the  marriage  and  giving  the  defend- 
ant the  custody  of  the  children;  all  the  rest  of  that  decree 
was  merged  in  the  judgment  of  1888,  which  was  for  a  definite 
and  specific  sum, 

2.  It  is  claimed  that*  as  the  divorce  case  was  carried  for 
review  to  the  supreme  court  of  Wisconsin,  the  judgment  oi 
the  latter  court  was  the  final  one,  and  that  the  record  of  said 
court  was  the  proper  one  to  be  presented  in  an  action  on  8* 
the  judgment  The  defendant  below  introduced  in  evidence 
the  proceedings  in  the  Wisconsin  supreme  court,  showing 
that  the  decree  of  the  lower  court  for  $31,000  was  affirmed  on 
September  24,  1889,  and,  on  petition  for  rehearing,  the  order 
of  affirmance  was  adhered  to,  but  leave  was  given  to  apply 
for  a  modification  of  the  judgment  as  to  the  time  of  payment; 
the  following  being  the  judgment  of  the  supreme  court  of  that 
state: 

"  This  oause  came  on  to  be  heard  on  appeal  from  the  judg- 
ment of  the  circuit  eourt  of  Milwaukee  county,  and  was  argued 
by  counsel.  On  consideration  thereof,  it  is  now  here  ordered 
and  adjudged  by  this  opurt  that  the  judgment  of  the  circuit 
court  of  Milwaukee  county  in  this  cause  be,  and  the  same  is 
hereby,  affirmed,  with  costs  against  the  said  appellant,  taxed 
at  the  sum  of  $45.50,  and  with  leave  to  the  said  appellant  to 
apply  to  the  trial  court  for  a  modification  of  the  judgment  as 
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been  disposed  of  by  an  affirmance  of  the  judgment  bj  the 
supreme  court  of  Wisconsin.  A  careful  examination  of  the 
facte  in  McLaren  v.  Kehler,  23  La.  Ann.  80,  8  Am.  Rep.  591, 
to  which  counsel  refer,  will  not  disclose  any  thing  inconsistent 
with  the  views  here  expressed. 

8.  It  is  further  objected  that  the  judgment  declared  upoo- 
ifi  not  a  final  judgment.  A  foreign  judgment,  or  judgment  of 
a  sister  state,  cannot  be  sued  upon,  unless  it  is  final  and  con- 
clusive in  the  country  or  state  where  it  was  rendered,  accord- 
ing to  the  law  of  that  place.  It  should  be  "  complete  and 
definitive  in  its  nature,  and  a  valid  and  subsisting  obligation.'* 
It  must  be  u  certain,  or  capable  of  being  made  so":  M  2  Black 
on  Judgments,  sees.  845>  959;  12  Am.  A  Bog.  Kney.  of  Law. 
148  m,  149  j. 

It  is  said  that  the  judgment  is  not  final,  because  the  order 
of  the  supreme  court  affirming  it  gave  the  defendant  leave  t* 
apply  to  the  trial  court  for  a  modification  of  it  as  to  the  time 
of  its  payment  The  material  circumstance  in  favor  of  the 
finality  of  the  judgment  is  that  no  leave  was  given  to  modify 
the  judgment  itself.  It  is  manifest,  that  an  application,  which 
has  reference  to  the  time  of  payment  of  a  judgment  or  decree, 
is  directed  only  to  the  matter  of  carrying  it  into  effect  The 
general  rule  is,  that,  if  after  a  judgment  or  decree  has  been 
entered,  no  further  questions  can  come  before  the  court,  except 
such  as  are  necessary  to  be  determined  in  carrying  it  into 
effect,  it  is  final:  1  Freeman  on  Judgments,  sec.  22. 

Our  attention  is  called  to  the  fact  that  on  March  7,  1892, 
the  administrator  of  Barnum  Blake  filed  a  petition  in  the  Mil* 
waukee  county  circuit  court,  and  that  such  petition  is  still 
pending.  An  examination  of  the  petition  shows  that  it  is 
not  an  application  to  modify  the  judgment  as  to  the  time  of 
payment,  but  to  reduce  the  amount  of  the  judgment  iteelf. 
We  do  not  think  that  the  pendency  of  such  a  petition,  under 
the  circumstances  of  this  case,  can  interfere  with  the  prose* 
cution  of  the  present  action. 

It  is  claimed  that  the  judgment  is  not  final,  upon  the 
alleged  ground  that  the  payment  of  the  $81,000  is  subject  to 
the  condition  that  the  plaintiff  shall  release  her  dower  in  the 
defendant's  lands.  As  such  a  condition  was  expressed  in  the 
judgment  of  1882,  and  as  the  original  judgment  was  to  stand, 
except  as  modified  or  superseded  by  the  judgment  of  1888, 
it  is  therefore  argued  that  the  oonditioa  as  to  the  release  of 
dower  is  a  part  of  the  latter  judgment    Without 
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of  the  question,  whether  the  judgment  for  $31,000  is  or  is  not 
*  complete  substitute,  both  for  the  judgment  for  $2,000  and 
for  the  oondition  attached  to  the  payment  of  the  latter  sum, 
it  is  sufficient  to  say,  that  the  record  of  the  proceedings  **  in 
the  Wisconsin  court,  as  introduced  by  the  plaintiff,  shows, 
with  sufficient  certainty,  that  the  $2,000  has  been  paid,  and 
that  the  dower  has  been  released.  Not  only  is  it  so  averred 
in  the  petition  filed  in  the  divorce  case  for  an  increase  of  the 
allowance,  but  the  affidavit  or  answer  therein  filed  by  the 
defendant  admits  that  he  paid  the  $2,000,  and  as  he  was  not 
obliged  to  make  such  payment  unless  the  dower  was  released, 
the  reasonable  conclusion  is,  that  it  was  released,  especially 
as  the  answer  does  not  deny  the  release. 

It  is  furthermore  contended  that  the  judgment  is  not  final, 
upon  the  alleged  ground  that  it  is  merely  a  judgment  for  tem- 
porary alimony,  and  therefore  variable  and  subject  to  change, 
and  that,  under  the  statutes  of  Wisconsin,  there  can  be  no 
final  decree  for  permanent  alimony  without  a  division  and 
partition  of  the  husband's  estate.  As  we  construe  the  case 
of  Blake  v.  Blake,  75  Wis.  339,  this  very  judgment  was  there 
held  to  be  final.  But  if  such  is  not  the  correct  construction 
of  that  case,  the  judgment  expressly  declares  that  the  recov- 
ery of  the  $31,000  shall  be  "the  full  and  final  share  and 
allowance  of  the  plaintiff  in  the  final  division  and  distribution 
of  the  estate  and  property,  real  and  personal,  of  the  said 
defendant."  The  supreme  court  of  Wisconsin  has  held,  as 
we  understand  the  decisions,  that  the  allowance  of  a  gross 
sum  to  the  wife  in  a  divorce  suit  may  operate  as  a  final  divi- 
sion and  distribution  of  the  husband's  estate  between  the  par- 
ties where  it  is  so  expressly  declared  in  the  judgment: 
Hopkins  v.  Hopkins,  40  Wis.  466;  Bacon  v.  Bacon,  43  Wis. 
197;  Blake  v.  Blake,  68  Wis.  303;  75  Wis.  339;  Campbell  vm 
Campbell,  37  Wis.  224;  Thomas  v.  Thomas,  41  Wis.  229; 
Pauly  v.  PatUy,  69  Wis.  419.  The  fact  that  leave  was  given 
to  apply  for  a  modification  as  to  the  time  of  payment,  nega- 
tives the  idea  that  the  judgment  was  subject  to  modification 
in  any  other  respect.  We  think  that  the  judgment  of  1888 
is  final,  and  certain,  and  complete. 

07  4.  It  is  urged  that  an  action  will  not  lie  in  one  state 
upon  a  judgment  for  alimony  rendered  in  another  state. 
There  are  some  authorities  which  seem  to  support  this  con- 
tention. Such  are  Van  Buskirk  v.  Mulock%  18  N.  J.  L.  184; 
"tafer  v.  Barber,  2  Pinn.  297;  Elliott  v.  Ray,  2  Blackf.  31. 
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These  oases  proceed  upon  the  ground  either  that  at  common 
lair  an  action  of  debt  will  not  lie  upon  a  decree  in  equity,  or 
that  the  decree  for  alimony  sued  upon  was  not  final  in  its 
character,  and  was  subject  to  modification,  or  that  the  decree 
did  not  have  the  force  and  effect  of  a  judgment  in  the  state 
where  it  was  rendered.  But  we  see  no  reason  why  a  final 
decree,  which  directs  the  payment  of  a  specific  sum  of  money, 
should  not  have  the  same  force  and  effect  as  a  judgment  at 
law;  and  it  has  not  been  here  shown  that  it  does  not  have 
such  force  and  effect  in  the  state  of  Wisconsin.  Where  such 
a  final  decree  is  rendered  by  a  court  of  competent  jurisdic- 
tion in  one  state,  the  constitution  of  the  United  States 
requires  that  full  faith  and  credit  be  given  to  it  in  every 
other  state.  It  makes  no  difference,  so  far  as  the  duty  of 
the  courts  in  another  state  to  enforce  it  is  concerned,  that  the 
specific  sura  required  to  be  paid  by  such  a  final  decree  is  for 
alimony.  In  some  of  the  earlier  cases  the  courts  had  diffi- 
culty in  sustaining  an  action  by  a  woman  against  her  hus- 
band upon  such  a  decree,  because  the  law  governing  their 
decisions  then  was  that  a  feme  covert  could  not  sue  as  a  feme 
sole,  even  though  she  was  living  apart  from  her  husband 
with  his  consent:  Barber  v.  Barber,  2  Pinn.  297. 

We  think  that  an  action  can  be  maintained  in  one  state 
upon  a  final  decree  for  alimony  rendered  in  another  state. 
This  position  is  sustained  by  the  following  authorities:  /tar- 
ter v.  Barber,  21  How.  582;  Allen  v.  Allen,  100  Mass.  873; 
Stewart  ▼.  Stewart,  27  W.  Va.  167;  Rigney  v.  Rigney,  23  Abb. 
N.  G.  212.  See,  also,  Howard  v.  Howard,  15  Mass.  196. 
Bishop,  in  his  recent  work  on  Marriage,  Divorce,  and  Sepa- 
ration, volume  2,  section  847,  says:  "A  decree  **  for  alimony, 
there,  being  a  competent  jurisdiction,  is  a  record  to  which, 
under  the  constitution  of  the  United  States,  must  be  given 
fall  faith  and  credit  in  every  other  state.  The  courts  of  the 
other  state,  wherein  the  decree  is  relied  upon,  will  accord  to 
it  the  effect  it  has  under  the  law  of  the  state  of  its  rendition, 
not  under  that  of  their  own  state.'1 

5.  It  is  further  assigned  as  error  that  the  trial  court  denied 
defendant's  application  to  file  additional  pleas.  The  appli- 
cation was  made  only  three  days  before  the  cause  was  reached 
for  trial,  and  more  than  seventeen  months  after  the  issues  had 
been  made  up.  It  was  discretionary  with  the  court  to  allow 
the  pleas  to  be  filed  at  a  date  so  late  in  the  progress  of  the 
•cause,  and  we  cannot  say  that,  under  the  circumstances,  there 
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was  any  abuse  of  discretion  in  denying  the  application :  Brown 
▼.  Booth,  66  111.  419;  MiUilen  ▼.  Jones,  77  111.  372;  Fitter  v. 
Grant,  95  I1L  94;  Chicago  etc.  S.  R.  Co.  ▼.  O'Connor,  119  111. 
586. 

One  of  the  alleged  facts,  which  it  was  proposed  to  plead, 
was  that  the  recovery  was  based  upon  a  fraudulent  and  col* 
lusive  divorce,  "obtained  by  collusion  and  agreement  between 
the  plaintiff  and  deceased."  The  general  rule  is,  that  the 
judgment  of  a  state  court  may  not  be  impeached  collaterally 
in  a  court  of  another  state  on  the  ground  of  fraud,  unless 
fraud  iu  procuring  it  could  be  set  up  as  a  defense  in  the  state 
where  it  was  rendered:  Ambler  v.  Whipple,  189  111.  811;  32 
Am.  St.  Rep.  202.  It  is  very  clear  that  if  Barnum  Blake 
had  been  alive,  he  could  not  set  up  as  a  defense  to  the  present 
action  that  the  decree  of  divorce  from  bis  wife  had  been 
obtained  by  collusion  with  her,  nor  could  he  have  urged  such 
alleged  collusion  in  the  courts  of  Wisconsin  as  a  reason  for 
setting  aside  the  decree  there.  This  is  true  upon  the  well- 
settled  principle,  that,  in  a  court  of  justice,  a  man  cannot 
complain  of  a  wrong  done  by  himself,  or  of  another's  wrong 
in  which  he  was  a  partaker.  He  cannot  attack  a  decree  of 
divorce  upon  the  ground  that  it  was  obtained  through  a  fraud 
committed  by  himself:  Prudham  8*  v.  Phillip*,  2  Amb.  763; 
Allen  v.  MacLellan,  12  Pa.  St.  328;  51  Am.  Dec.  608;  Greens 
v.  Greene,  2  Gray,  361;  61  Am.  Dec.  454;  Simons  v.  Simon*, 
47  Mich.  253;  Adams  v.  Adams,  51  N.  H.  388;  12  Am.  Rep. 
134;  Ruger  v.  Heckel,  85  N.  Y.  483;  Coddington  v.  Codding- 
ton,  10  Abb.  Pr.  450;  Miltimore  v.  Miltimore,  40  Pa.  St.  151; 
2  Bishop  on  Marriage,  Divorce,  and  Separation,  sees.  1548, 
1563;  5  Am.  &  Eng.  Ency.  of  Law,  844,  845.  We  do  not  see 
why  such  a  defense  is  not  as  much  forbidden  to  the  adminis- 
trator of  Blake  as  it  would  have  been  to  Blake  himself.  The 
administrator  is  a  mere  representative  of  the  deceased,  a 
privy  in  representation:  Mclntyre  v.  Sholty,  139  111.  171.  As 
a  general  rule,  no  judgment  can  be  impeached  for  fraud  by  a 
party  or  privy  to  it:  2  Freeman  on  Judgments,  sees.  334,336; 
Atkinsons  v.  Allen,  12  Vt.  619;  36  Am.  Dec.  361;  Baugh  v. 
Baugh,  37  Mich.  59;  26  Am.  Rep.  495.  "The  parties  to  an 
action,  and  the  persons  in  privity  with  them,  cannot  collater- 
ally attack  or  impeach  a  judgment  for  fraud":  2  Freeman  on 
Judgments,  sec.  336.  If  the  defendant  in  a  divorce  decree 
cannot  attack  it  because  it  was  obtained  by  his  own  fraud,  it 
would  seem  to  be  true  that  his  administrator  could  not  attack 
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it  because  of  rach  fraud.  If  he  cannot  take  advantage  of  his 
own  wrong  in  bis  lifetime  for  the  purpose  af  Baring  hie  estate 
from  liability,  his  representative,  after  his  death,  ought  not  to 
be  allowed  to  save  his  estate  from  liability  by  taking  advan- 
tage of  that  6ame  wrong. 

The  only  other  matters  proposed  to  be  pleaded  were,  that 
the  judgment  sued  upon  was  rendered  in  a  divorce  proceed- 
ing, and  was  not  final,  nor  enforeible  without  the  limits  of 
Wisconsin,  and  was  uncertain,  and  that  a  proceeding  was 
pending  for  its  modification.  All  these  matters  appeared  upon 
the  face  of  the  record  evidence  which  was  introduced,  and  the 
questions  arising  out  of  them  were  taken  advantage  of  by  the 
defendant,  and  beard  and  considered  by  the  court:  Milliken 
▼.  Jorui,  77  111.  372. 

6.  It  is  contended,  finally,  that  the  writ  of  attachment  in 
this  case  abated  upon  the  death  of  Barnum  Blake.  It  was 
••  held  in  Davis  v.  Shapleigh,  19  111.  386,  that  an  attachment 
proceeding  does  not  abate  by  the  death  of  the  defendant.  An 
examination  of  that  case  will  show  that  the  language  of  the 
eighth  section  of  the  abatement  law  and  of  the  seventh 
section  of  the  attachment  law,  as  those  laws  then  existed, 
authorized  the  conclusion  there  reached,  independently  of 
the  thirty-fifth  section  of  the  then  existing  attachment  law. 
Said  eighth  section  of  the  abatement  act  of  1845  is  sub- 
stantially the  same  as  the  eleventh  section  of  the  present 
abatement  act,  and  said  seventh  section  of  the  attachment 
act  of  1845  is  substantially  the  same  as  the  third  section 
of  the  present  attachment  act?  Gross'  Stats,  of  1871,  c.  1, 
sec.  8,  p.  2;  c.  9,  sec.  9,  p.  82;  1  Starr  and  Curtis  Annotated 
Statutes,  c.  1,  sea  11,  p.  183;  c.  14,  sec.  3,  p.  311;  Rauh  v. 
Ritehis,  1  111.  App.  188.  We  think  that  the  decision  in  the 
Shapleigh  case  is  applicable  to  the  language  of  the  stat- 
utes as  they  now  exist,  and  that  the  sixth  objection  of  plain- 
tiff in  error  is  not  well  taken. 

The  judgment  of  the  appellate  court  is  affirmed. 

Judgment  affirmed. 

JrooMSHTf  or  Sister  $tatis— Actiofs  ok.— A  Judgment  of  a  sitter 
state  obtained  in  an  action  wherein  the  defendant  hat  been  served  with  pro- 
cess, or  appeared,  ia  conclusive,  and  an  action  may  be  maintained  thereon: 
Spencer  Y.  Brockvoay,  1  Ohio,  259;  13  Am.  Deo.  615;  Fletcher  v.  Ferret,  9 
Dana,  372;  35  Am.  Deo.  143,  and  note;  Ritchie  ▼.  Carpenter,  2  Wash. 
512;  26  Am.  St  Rep.  877.  Judgments  in  personam  of  sister  states  are  placed 
on  the  tame  footing  as  domestic  judgments,  and  entitled  to  the  same  credit 
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machinery  passed  to  the  bank  under  the  trust  deed  executed 
by  Day,  and  could  not  be  taken  under  the  writ  of  replevin 
sued  out  by  the  appellants. 

It  will  be  observed  that  the  deed  under  which  Day  acquired 
title  to  the  lots  upon  which  the  factory  was  erected  provided 
that  the  building,  improvements,  and  machinery  to  be  placed 
on  said  lots  shall  not  be  torn  down  or  removed  from  said 
premises  by  said  grantee  or  his  assigns  for  the  space  of  at 
least  five  years  from  the  first  day  of  July,  1891,  and  that  said 
lots  shall  be  used  for  manufacturing  purposes  alone.  This 
^leed  was  executed  July  15,  1891,  and  recorded  July  25, 1891. 
When,  therefore,  appellants,  in  September,  1891,  sold  machin- 
ery to  be  placed  in  the  building,  they  had  notice  of  the  contents 
of  the  deed,  and,  having  such  notice,  they  knew  that  the 
machinery  to  be  placed  therein,  as  a  part  of  the  plant,  could  not 
be  removed  at  such  time  as  they  might  elect,  or  at  the  will  or 
pleasure  of  Day,  the  purchaser.  Moreover,  the  agent  of  appel- 
lants who  sold  the  machinery  was  at  the  factory  ***  between 
the  1st  and  10th  of  September,  after  the  factory  building  had 
been  erected,  and  learned  from  Day  the  nature  of  the  contract 
between  him  and  the  people  of  Wyanet,  under  which  the  fac- 
tory was  established,  and  hence  they  knew,  or  at  least  were  in 
law  chargeable  with  knowledge,  that  the  machinery  sold  by 
them  could  not  be  removed  from  the  factory. 

But  in  addition  to  the  provisions  of  the  deed,  the  manner 
in  which  the  machines  were  placed  in  the  building  manifests 
an  intention  that  they  should  become  fixtures,  and  remain 
there  as  a  part  of  the  shoe  factory.  Ten  of  the  machines 
were  fastened  to  the  floor,  or  plank  nailed  to  the  floor,  by 
large  screws,  and  belted  to  the  shafting  overhead.  Six 
were  fastened  to  benches  by  wooden  screws,  and  belted  to 
the  shafting,  the  benches  having  been  nailed  to  the  floor  of  the 
building.  The  witness  Cass,  who  bad  charge  of  placing  the 
machinery  in  the  factory,  testified:  "  None  of  the  machinery 
was  in  at  the  time  I  went  to  Wyanet,  and  I  superintended  the 
placing  of  all  of  it,  under  Day's  direction.  It  was  all  put  in 
'the  building  for  the  purpose  of  manufacturing  shoes,  and 
was  all  used  for  that  purpose  a  little.  The  machinery  pur- 
chased of  Fifield  was  placed  in  the  building  for  the  purpose 
of  manufacturing  shoes,  and  increases  the  value  of  the  plant. 
It  was  essential  to  the  plant  as  placed  there.  The  machinery 
is  specially  adapted  to  the  manufacturing  of  shoes.  Shoes 
«an  be  manufactured  without  it,  but  it  is  necessary.    I  was 
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not  employed  to  superintend  a  factory  other  than  a  shoe 
factory,  and  when  I  put  the  Fifield  machinery  in  the  factory 
it  was  not  with  the  intention  of  taking  it  out" 

Ewell  on  Fixtures  states  the  rule  for  determining  what  are 
to  be  regarded  as  fixtures,  as  follows:  "  1.  Real  or  constructive 
annexation  of  the  thing  in  question  to  the  realty;  2.  Appro* 
priation  or  adaptation  to  the  use  or  purpose  of  that  part  of  the 
realty  with  which  it  is  connected;  3.  The  intention  of  the 
party  making  the  annexation  to  make  it  a  permanent  acces- 
sion to  the  freehold,  this  intention  being  inferred  1T*  from 
the  nature  of  the  article  affixed,  the  relation  and  situation  of 
the  party  making  the  annexation,  and  the  policy  of  the  law 
in  relation  thereto,  the  structure  and  mode  of  the  annexation, 
and  the  purpose  or  use  for  which  the  annexation  has  been 
made."  The  author  also  says:  "  Of  these  tests  the  clear  tend- 
ency of  modern  authority  seems  to  be  to  give  pre-eminence 
to  the  question  of  intention  to  make  the  article  a  permanent 
accession  to  the  freehold,  and  the  others  seem  to  derive  their 
chief  value  as  evidence  of  such  intention." 

In  Arnold  v.  Crowder,  81  111.  56,  26  Am.  Rep.  260,  it  was 
held  that  platform  scales,  fastened  to  sills  laid  upon  a  brick 
wall,  for  weighing  stock  or  grain,  as  between  mortgagor  and 
mortgagee,  are  to  be  regarded  as  fixtures  belonging  to  the 
realty.  It  is  there  said:  u  It  is  in  the  power  of  the  owner  of 
the  inheritance  to  affix  any  property  to  it  he  pleases,  and 
when  he  does  so,  it  becomes  a  fixture  in  the  general  sense  of 
the  term,  and  part  of  the  freehold,  and  if  the  inheritance  be 
afterwards  sold  or  mortgaged,  the  fixture  goes  with  the  free- 
hold." 

In  Dob$chuett  v.  Holliday,  82  111.  871,  it  was  held  that  a 
steam-engine,  machinery,  and  fixtures,  attached  to  the  soil  by 
a  lessee  thereof  for  the  purpose  of  hoisting  coal,  including  all 
boxes  and  other  necessary  appliances  connected  therewith, 
became  a  part  of  the  lessee's  estate  therein.  In  that  case  it 
was  contended  that  the  engine  was  personal  property,  and 
hence  a  meehanic's  lien  could  not  be  enforced,  and  it  was, 
among  other  things,  said:  "Whatever  may  have  been  the 
private  agreement  of  the  parties,  it  is  very  clear  the  engine, 
when  set  up  and  attached  to  the  realty  as  it  was,  became  a 
pert  of  the  estate  the  lessee  had  in  the  premises.  No  doubt 
the  parties  could  agree  among  themselves  they  would  treat 
the  engine  and  other  fixtures  as  personalty,  but  their  private 
agreement  could  not  chaage  the  character  of  the  property, 
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so  far  as  third  parties  were  concerned.'9  So  here,  when  the 
machinery  was  placed  in  the  factory,  and  became  attached, 
the  private  agreement  made  between  Day  and  appellants,  1T> 
to  the  effect  that  the  machinery  should  remain  the  property 
of  the  vendor  until  paid  for,  could  not  change  the  character  of 
the  property  so  far  as  the  rights  of  mortgagees  or  other  lien 
creditors  were  concerned:  See,  also,  Wood  v.  Whelen,  93  111. 
158;  Thielman  v.  Carr,  75  111.  385. 

First  National  Bank  v.  Adam,  138  111.  483,  is  a  casein  point. 
There  certain  real  estate  and  water-power  were  leased,  and  the 
lessee  erected  a  paper-mill  and  placed  therein  all  necessary 
machinery.  After  the  mill  was  erected,  and  properly  equipped 
with  the  necessary  machinery,  the  lessee  executed  a  trust  deed 
on  the  property.  The  lessee  failing  to  pay  the  rent,  the  lessor 
instituted  proceedings  to  collect,  relying  on  a  clause  in  the 
lease  which  provided  for  the  reservation  of  a  valid  and  first 
lien  to  the  lessor  upon  any  and  all  goods,  chattels,  or  other 
property  belonging  to  the  lessee,  as  security  for  the  rent. 
But  it  was  held  that  the  mill,  and  buildings,  and  machinery, 
all  formed  a  part  of  the  leasehold  estate,  and  were  chattels 
real,  and  were  a  proper  subject  matter  of  a  real  estate  mort- 
gage, which,  when  made,  creates  a  valid  lien  on  the  property: 
See,  also,  Knapp  v.  Jones,  143  111.  375. 

The  rule  established  in  this  state  is  fully  sustained  by  the 
decisions  in  other  states.  In  Window  v.  Merchants9  Ins.  Co., 
4  Met.  306,  38  Am.  Dec.  368,  in  discussing  the  question  in 
regard  to  what  part  of  the  property  of  a  machine-shop  would 
pass  by  a  mortgage,  the  court  said  "that  the  steam-engine 
and  boilers,  and  all  the  engines  and  frames  adapted  to  be 
moved  and  used  by  the  steam-engine,  by  means  of  connect- 
ing-wheels, bands,  or  other  gearing,  as  between  mortgagor  and 
mortgagee,  are  fixtures,  or  in  the  nature  of  fixtures,  and  con- 
stitute a  part  of  the  realty,  ....  and  passed  by  the  mort- 
gage." The  same  doctrine  was  declared  in  Pierce  v.  George, 
108  Mass.  78,  11  Am.  Rep.  310.  It  is  there  said:  " Articles 
placed  in  a  mill  by  the  owner  to  carry  out  the*obvious  pur- 
pose for  which  it  was  erected,  and  adapted  to  that  purpose, 
are  generally  part  of  the  realty,  notwithstanding  the  fact  that 
they  could  be  removed  and  used  elsewhere.19  The  lf*  same 
rule  has  been  adopted  in  Maine:  Parsons  v.  Copeland,  38 
Me.  537.  So  in  Iowa:  Ottumwa  Woolen  Mill  Co.  v.  Hawley,  44 
Iowa,  57;  24  Am.  Rep.  719.  Michigan  adopts  the  same  ruler 
Lyle  v.  Palmer,  42  Mich.  814.    See,  also,  Taylor  v.  Collins,  51 
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Wis.  123,  and  Dudley  v.  Burst,  67  Md.  44,  1  Am.  St.  Rep. 
868,  where  the  same  doctrine  is  declared. 

In  Hill  v.  Farmers'  Nat.  Bank,  97  U.  8.  460,  the  ques- 
tion arose  whether  machinery  in  a  paper-mill  was  part  of 
the  realty,  and  in  deciding  the  case  the  court,  among  other 
things,  said:  u  By  placing  it  in  the  building,  in  constructing 
the  mill,  every  part  and  parcel  of  it,  as  between  mortgagor 
and  mortgagee,  became  a  fixture,  and  a  part  of  the  freehold." 

Sword  v.  Low,  122  111.  487,  has  been  cited,  and  is  relied 
upon  by  the  appellants.  In  the  case  cited  an  engine  and 
boiler  attached  to  the  realty  were  held  to  be  personal  prop* 
erty.  But  upon  an  examination  of  the  case  it  will  be 
found  that  it  was  agreed  between  the  vendor  and  purchaser, 
when  the  engine  and  boiler  were  sold,  that  the  purchaser 
should  execute  and  deliver  a  chattel  mortgage  on  the  prop- 
erty to  secure  the  payment  of  the  purchase  money.  In  pur- 
suance of  this  agreement  a  chattel  mortgage  was  executed 
and  placed  upon  record,  as  required  by  statute,  thereby  giv- 
ing notice  to  third  persons  that  the  property  was  to  be  re- 
garded as  personal  property.  But  here,  however,  no  chattel 
mortgage  was  given  to  appellants.  They  relied  solely  upon 
a  secret  agreement,  made  between  Day  and  themselves,  that 
the  property  should  belong  to  them  unless  paid  for  by  Day. 
In  the  sale  of  a  chattel,  where  the  possession  of  the  property 
passes  to  the  purchaser,  a  secret  lien  in  favor  of  the  vendor 
is  not  valid  as  against  creditors  or  subsequent  purchasers: 
Chickering  v.  Bastress,  130  111.  206;  17  Am.  St  Rep.  309. 

Some  importance  is  attempted  to  be  placed  on  the  fact,  in 
the  argument,  that  appellee,  the  Farmers'  National  Bank,  took 
a  chattel  mortgage  on  the  property.  We  do  not  regard  this 
as  an  important  element  in  the  case.  The  fact  that  the  bank 
1T*  may  have  been  advised  that  the  machinery  was  personal 
property,  and  attempted  to  secure  its  debt  by  taking  a  chattel 
mortgage  thereon,  would  not  impair  the  validity  of  the  deed 
of  trust  or  mortgage  subsequently  executed,  nor  would  the 
acceptance  of  a  chattel  mortgage  prevent  the  bank  from 
resorting  to  any  legal  remedy  it  might  have  to  secure  its 
indebtedness.  The  real  question  was,  whether  this  machin- 
ery, purchased  by  Day  to  be  placed  in  the  factory,  and  placed 
therein  as  a  part  and  parcel  of  the  plant,  became  a  fixture. 
If  it  did,  then  it  became  a  part  of  the  realty,  and  was  subject 
to  the  mortgage  executed  on  the  real  property.  Upon  this 
question,   under  the  authorities,  we  are  satisfied  that  the 
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machinery,  after  being  attached  to  the  factory,  became  a  part 
and  parcel  of  the  plant,  and  could  not  be  taken  on  a  writ  of 
replevin. 

The  judgment  will  be  affirmed. 

Judgment  affirmed.  

Fixtures— Machinery. — The  intention  of  the  owner  In  attaching  maebta- 
•ry  to  land  must  be  considered  in  deciding  whether  or  not  it  becomes  a  fix- 
tare,  and  if  it  appears  that  he  attached  the  machinery  with  a  view  to  its 
remaining  permanently,  it  must  be  treated  as  realty:  RosevUle  etc  Mm.  Co.  t. 
loioa  Quick  Min,  Co.,  15  Col.  89;  88  Am.  St.  Rep.  172;  Hopewell  Mills  v.  To***. 
ion  Sav.  Bunk,  150  Maes.  519;  15  Am.  St.  Rep.  835;  Jones  ▼.  Bull,  85  Tax. 
136;  Smith  v.  Blake,  96  Mich.  542;  Fir*  Nat.  Bonk  v,  Adam,  138  111.  433. 
Machines  placed  in  a  building  by  a  tenant,  and  fastened  to  the  floor  by  bolts 
in  such  *  manner  as  to  be  removable  without  injnry  to  the  building,  do  not 
become  a  part  of  the  realty}  BartkU  t.  Snmland,  92  Mien.  558.  See  farther 
on  this  subject  the  extended  note  to  Pierce  y,  George,  U  Am*  Rsp.  314. 

Fixtures— Test  or.— To  determine  whether  a  thing  is  a  fixture  or  not  we 
mast  look  at  the  manner  in  which  it  is  annexed,  the  intention  of  the  person 
who  made  the  annexation,  and  the  purpose  for  which  the  premises  are  used: 
Lavenson  v.  Standard  Soap  Co.,  80  CaL  845;  18  Am.  St.  Rep.  147,  and 
extended  note;  Hopewell  Mills  r.  Taunton  Sav.  Bank,  150  Mass.  619;  15  Am. 
St.  Rep.  835,  and  note;  MUler  v.  Waddmgham,  91  CaL  377;  Marty  v.  Hoyt, 
62  Conn.  542;  notes  to  RoeeviUe  etc  Min.  Co.  r.  Iowa  Quick  Min.  Co.,  22  Am. 
St.  Rep.  376;  Hunt  v.  MuUanpky,  14  Am.  Dec.  303;  and  the  extended  notes 
to  Qray  v.  Hold*hip,  17  Am.  Dec.  686,  and  OUumwa  etc  Mill  Co.  v.  Haxoley, 
24  Am.  Rep.  786. 

Fixtures— 8pecial  Agreements  WitH  Owxxit  ok  Vendor,— The  char- 
acter of  property  as  real  or  personal  may  be  fixed  by  contract  with  the  owner 
of  realty  when  the  article  is  placed  in  position,  but  such  contract  cannot 
affect  the  rights  of  a  mortgagee  or  innocent  purchaser  without  notice:  Hope- 
well Mill*  v.  Taunton  Sav.  Bank,  160  Mass.  519;  15  Am.  St  Rep.  235,  and 
note;  TVibette  v.  Home,  65  N.  H.  242;  28  Am.  Si  Rep.  81,  and  note;  Mtur 
v.  Jones,  23  Or.  332;  McFadden  r.  Allen,  134  N.  Y.  489.  Compare  OemtpbeU 
t.  Roddy,  44  N.  J.  Eq.  244)  6  Am.  St.  Rep.  889,  and  note. 
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A  Gratuitous  Bailee  Is  Liable,  as  a  General  Rule,  bob  Gross  Kbo- 

LIOBJIOB  OffLT. 

▲  Barker  Aormo  A*  Bailee,  Without  Reward,  x*  the  Oarb  or  Swb> 
cial  Dkposit*  is  bound  to  exercise  such  reasonable  care  as  mm  41  cosn» 
moo  prudence  usually  bestow  for  the  protection  of  their  own  property 
of  similar  character. 

Gross  Nbgligbeob  as  Amno  to  Gratuitous  Bailbbs  Is  nothing  more 
than  the  failure  to  bestow  the  oare  which  the  property  in  sts  aituatiosi 
demands. 
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▲  Bank  With  Which  Sbcuwtiis  Am  Dkpobitkd  for  BAmwuma,  and 
wfaioh  is  accustomed  to  receive  such  deposits,  is  liable  for  any  loss  thereof 
occurring  through  the  want  of  that  degree  of  c*re  which  good  business 
men  should  exercise  in  keeping  property  of  such  value. 

Jubt  Trial — Harmless  Instruction. — A  judgment  will  not  be  reversed 
on  an  erroneous  instruction  when  it  appears  affirmatively  that  the 
defeated  party  was  not  injured  by  the  error. 

A  Bank  Holding  Bonds  as  Collateral  Is  Not  a  Gratuitous  Bailee. 
The  bailment  is  for  the  mutual  benefit  of  both  the  bailor  and  the  bailee- 

Hsoi.iqbncb.-~ A  Banker  Acoustombd  to  Receive  Special  Deposits,  and 
who,  on  ascertaining  that  his  assistant  cashier,  who  had  access  to  the 
special  deposits*  was  speculating  on  the  board  of  trade,  made  no  exam- 
ination to  ascertain  whether  he  was  using  moneys  which  did  not  beIon9 
to  him,  and,  on  again  being  warned  of  such  speculations,  made  an  exam- 
ination of  the  books  and  securities  of  the  bank,  but  no  examination  as  to 
the  special  deposit*,  is  guilty  of  green  ne^igenea,  and  sjsswerable  for  the 
special  deposits  stolen  by  suoh  assistant* 

Bauks  axd  Banking — Evidence. — In  an  action  against  a  banker  for  loss  of 
a  special  deposit,  evidence  that  the  bonds  deposited  had  originally  been 
deposited  as  eoHateral  security,  though  they  were  not  so  held  at  the 
time  of  the  toss,  together  with  erideno*  that  the  assistant  eastoier  had 
aoosss  to  theboadsun  toadaUaiter  someel  them  had  been  abstracted, 
and  that  they  were  finally  stolen  by  him,  is  admissible  to  show  the  rela- 
tion of  the  parties,  and  to  enable  the  jury  to  determine  whether,  under 
the  circumstances,  reasonable  oare  had  been  exercised. 

Action  brought  by  Willard  D.  Merri am  to  recover  the  value 
of  fifteen  United  States  bonds  left  with  the  defendant  for  safe- 
keeping, and  claimed  to  have  been  lost  through  their  negli- 
gence. They  were  engaged  in  the  general  banking  business 
at  Chicago,  and  the  plaintiff  Merriam  bad  for  several  years 
before  1879  kept  a  running  account  with  them,  and  had  at 
times  borrowed  money  of  them.  In  February  of  that  year 
he  purchased  twelve  of  the  lost  bonds  through  the  agents  of 
the  defendants,  and  later  in  the  same  year  bought  the  three 
others.  In  June  of  that  year  he  borrowed  of  the  defendants 
fifteen  thousand  dollars,  and  left  all  the  bonds  as  collateral 
security.  All  the  loans  were,  however,  settled  on,  or  prior  to, 
March  19, 1881,  at  which  time  the  defendants  wrote  to  plaintiff 
inclosing  his  canceled  notes,  and  advising  him  that  they  held 
on  special  deposit,  subject  to  his  order,  the  fifteen  bonds,  the 
subject  of  the  controversy.  Once  or  twice  afterwards  plain- 
tiff borrowed  small  sums  of  the  defendants,  for  which  he  gave 
hia  notes,  and  by  the  terms  of  which  notes  the  bonds  were  also 
pledged  as  collateral  security.  These  notes  were  paid  dur- 
ing the  year  1881,  and  plaintiff  was  not  afterwards  a  debtor  of 
the  defendants.  In  the  year  1882  the  bonds  were  stolen  by 
Frederick  M.  Eer,  then  acting  as  assistant  cashier  of  the 
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-defendants  in  their  banking  business.    The  bonds  were  tied 
together,  and  kept  in  a  vault  of  the  bank  in  the  same  safe  in 
which  the  cash  of  the  bank  was  kept,  but  in  a  separate  com- 
partment, and  Ker  and  Mr.  Kean,  one  of  the  managing  part- 
ners of  the  defendants,  were  the  only  persons  having  access 
to  the  safe.    The  quarterly  coupons  for  interest  on  the  bonds 
were  detached  as  they  matured,  and  collected  by  the  defend- 
ants,  and  credited  to  the  general  deposit  account  of  the  plain- 
tiff.    Ker  had  been  in  the  employ  of  defendants  for  many 
years,  advancing  in  such  employment  by  regular  gradations, 
but  in   the  latter  part  of  1881,  or  the  early  part  of  1882, 
rumors  reached  the  defendants  that  he  was  speculating  on  the 
board  of  trade.    Upon  being  questioned  about  it,  he  admitted 
the  rumors  to  be  true,  but  claimed  that  he  was  operating  with 
his  own  money.     At  the  trial  the  court  instructed  the  jury, 
at  the  request  of  the  plaintiff,  that  if  they  believed  from  the 
evidence  that  the  defendants  held  the  bonds  exclusively  for 
the  benefit  of  the  plaintiff,  then  the  only  obligation  resting 
upon  defendants  was  the  exercise  of  reasonable  and  ordinary 
care  over  them;  that  what  constituted  such  care  was  a  ques- 
tion of  fact  for  the  jury,  to  be  determined  from  all  the  evi- 
dence; that  a  person  who  holds  or  has  charge  of  the  property, 
under  such  circumstances,  is  required  to  exercise  the  care 
usually  and  generally  deemed  necessary  in  the  community  for 
the  security  of  similar  property  under  like  circumstances,  but 
nothing  more;  that  the  want  of  ordinary  and  reasonable  care 
is,  in  law,  termed  gross  negligence,  and  that  if,  from  all  the 
evidence,  the  jury  believed  that  the  defendants  did  not  exer- 
cise over  the  bonds  of  the  defendant  reasonable  and  ordinary 
care,  but  were  guilty  of  gross  negligence  in  their  keeping,  and 
that  by  reason  thereof  the  bonds  were  lost,  the  plaintiff  was 
entitled  to  recover,  and  that,  if  their  finding  was  in  favor  of 
the  plaintiff,  the  damages  should  be  assessed  at  the  value  of 
the  bonds  from  the  first  day  of  December,  1882,  and  that 
interest  might  be  added  thereto  up  to  the  time  of  the  trial. 
At  the  request  of  the  defendants  the  jury  was  instructed  that 
if  they  believed  from  the  evidence  that  the  bonds  were  held 
simply  as  a  special  deposit,  and  while  so  in  the  possession  of 
the  defendants  they  were  lost  or  stolen,  then  that  the  jury 
should  find  for  the  defendants,  unless  they  further  believed 
from  the  evidence  that  the  defendants  were  guilty  of  gross 
negligence  or  carelessness  in  the  care  of  the  bonds  while  in 
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their  possession*'  Verdict  and  judgment  in  favor  of  the  plain- 
tiff, which  judgment  was  affirmed  by  the  appellate  court 

Hoyne,  FoUanebee*  and  O'Connor,  for  the  plaintiff  in  error, 

Robert  Eervey  and  ft  Stuart  Beattie,  for  the  defendants  in 
error. 

***  Magbudbb,  J.  The  main  error  assigned  is  the  giving 
of  the  first  instruction  given  by  the  trial  court  for  the  plain- 
tiff. It  is  claimed  by  plaintiff  in  error  that  the  defendant 
bankers  were  gratuitous  bailees,  holding  the  bonds  in  con- 
troversy as  a  special  deposit  for  safekeeping  without  re- 
ward. The  general  rule  is,  that  a  gratuitous  bailee  is 
liable  only  for  gross  negligence:  Story  on  Bailments,  9th  ed., 
sees.  62, 79;  Sohouler  on  Bailments  and  Carriers,  2d  ed.,  sec. 
35;  Shelley  v.  Kahn,  17  111.  170.  The  instructions  for  both 
plaintiff  and  defendants  require  the  jury  to  find  that  the 
defendants  were  guilty  of  gross  negligence  in  the  keeping  of 
the  bonds  as  a  condition  to  the  right  of  recovery.  But  the 
objection  made  to  plaintiff's  instruction  is  the  definition 
which  it  gives  of  gross  negligence  in  the  use  of  the  following 
clause:  "The  want  of  ordinary  and  reasonable  care  is  in  law 
termed  gross  negligence."  Gross  negligence  has  been  defined 
to  be  the  absence  or  want  of  slight  care  or  diligence:  Story  on 
Bailments,  sees.  62,  64;  Schouler  on  Bailments  and  Carriers, 
sees.  15,  35;  Michigan  Cent.  R.  R.  Co.  v.  Carrow,  73  111.  348;  24 
Am.  Rep.  248;  Chicago  etc.  R.  R.  Co.  v.  Johnson,  103  111.  512. 
But  the  portions  of  the  instruction  which  precede  and  follow 
said  clause  are  in  harmony  with  much  of  the  language  used  in 
the  text-books  and  decisions.  Schouler,  in  his  recent  work  on 
Bailments  and  Carriers,  section  35,  after  announcing  that  the 
gratuitous  bailee  is  liable  only  for  slight  care  and  diligence, 
according  to  the  circumstances,  and  cannot  be  held  for  loss 
or  18*  injury,  unless  grossly  negligent,  says:  "This  statement 
of  the  rule,  though  strongly  buttressed  upon  authority,  fails 

at  this  day  of  universal  approval  in  our  jurisprudence 

1  Slight,'  'ordinary/  and  *  great'  are  terms  they  (some  courts) 
wish  to  see  discarded,  and  they  prefer  judging  of  each  case 
by  its  own  complexion.9'  The  same  author  states  that  in  the 
main  gross  negligence  is  a  question  of  fact  upon  all  the  evi- 
dence for  the  jury,  and  that  what  constitutes  slight  diligence 
or  gross  negligence  will  depend  in  each  case  upon  a  variety 
of  circumstances,  such  as  the  occupation,  habits,  skill,  and 
general  character  of  the  bailee,  and  local  custom  and  busi- 
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ness  usage:  Schouler  on  Bailments  and  Carriers,  sees.  49,  50. 
Story,  after  stating  the  rule  that  when  the  bailment  is  for  the 
sole  benefit  of  the  bailor,  the  law  requires  only  slight  dili- 
gence on  tiie  part  of  the  bailee,  subsequently  adds  that,  in 
every  case,  good  fuith  requires  a  bailee,  without  reward,  to> 
take  reasonable  care  of  the  deposit;  "and  what  is  reasonable 
care  mu4t  materially  depend  upon  the  nature,  value,  and 
quality  of  the  thing,  the  circumstances  under  which  it  is 
deposited,  and  sometimes  upon  the  character  and  confidence 
and  particular  dealings  of  the  parties":  Story  on  Bailments, 
sees.  23,  62. 

In  Smith  y.  First  Nat.  Bank,  99  Mass.  605,  97  Am.  Dec.  59, 
which  was  an  action  against  a  bank  for  the  conversion  or  loss, 
by  gross  negligence,  of  valuable  articles  deposited  with  it  as 
a  bailee  without  hire,  the  court  Said:  "This  was  a  gratuitous 
bailment.  The  defendants  are  liable  only  for  Want  of  ordi- 
nary care." 

A  deposit  is  a  naked  bailment  of  goods  to  be  kept  for  the 
bailor  without  recompense,  and  to  be  returned  when  the 
bailor  shall  require  it,  while  a  mandate  is  a  bailment  of 
goods  without  reward,  to  be  carried  from  place  to  place, 
or  to  have  some  act  performed  about  them:  Story  on  Bail- 
ments, sees.  4,  5.  But  a  mandatary,  like  a  depositary,  is 
said  to  be  bound  only  to  slight  diligence,  and  responsible 
only  for  gross  neglect:  Story  on  Bailments,  sec.  174  In 
Shelley  v.  Kahn,  17  111.  170,  we  held  that  18T  "a  mandatary 
or  bailee  who  undertakes,  without  reward,  to  take  care  of  the 
pledge,  or  perform  any  duty  or  labor,  is  required  to  use  in  its 
performance  such  care  as  men  of  common  sense  and  common 
prudence,  however  inattentive,  ordinarily  take  of  their  own 
affairs,  and  they  will  be  liable  only  for  bad  faith,  or  gross 
negligence,  which  is  an  omission  of  that  degree  of  care." 

The  liability  of  banks,  acting  as  bailees,  without  reward,  in 
the  care  of  special  deposits,  has  been  recently  considered  in 
the  case  of  Preston  v.  Prather,  137  U.  S.  604;  and  it  was  there 
held  that  such  bailees  are  bound  to  exercise  such  reasonable 
care  as  men  of  common  prudence  usually  bestow  for  the  pro- 
tection of  their  own  property  of  a  similar  character;  that  the 
exercise  of  reasonable  care  is  in  all  such  cases  the  dictate  of 
good  faith;  and  that  the  care  usually  and  generally  deemed 
necessary  in  the  community  for  the  security  of  similar  prop- 
erty, under  like  conditions,  would  be  required  of  the  bailee  in 
such  cases,  but  nothing  more.     Gross  negligence,  as  applied 
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to  gratuitous  bailees,  is  defined  in  that  case  to  be  "  nothing; 
more  than  a  failure  to  bestow  the  care  which  the  property  in 
its  situation  demands";  and  the  court  further  says:  uTh? 
omission  of  the  reasonable  care  required  is  the  negligence 
whioh  create*  the  liability,  and  whether  this  existed  is  a- 
question  of  fact  for  the  jury  to  determine." 

In  the  light  of  these  more  liberal  views  as  to  the  liabilities 
of  bailees  without  reward,  we  think  that  the  olause  in  ques- 
tion, when  considered  in  connection  with  the  rest  of  the 
instruction,  could  enly  have  been  understood  by  the  jury  as 
referring  to  the  want  of  such  ordinary  and  reasonable  care 
as  was  designated  in  the  previous  part  of  the  instruction,  that 
is  to  say,  the  earn  usually  and  generally  deemed  necessary  inr 
the  com  noun  ity  for  the  security  of  similar  property  under  like 
circumstances.  The  rule,  that  a  gratuitous  bailee  is  respon- 
sible only  for  the  want  of  care  which  is  taken  by  the  most 
inattentive!  cannot  be  applied  to  all  cases  of  bailment  with- 
out teward.  When  securities  are  deposited  with  banks  accus- 
tomed to  reoeive  ***  such  deposits,  they  are  liable  for  any 
loss  thereof  occurring  through  the  want  of  that  degree  of  care 
which  good  business,  men  should  exercise  in  keeping  property. 
of  suoh  value:  Bank  v.  Zent,  39  Ohio  St»  105;  16  Am.  &  Eng. 
Ency.  el  Law,  160,  206. 

But  if  it  be  conceded  that  the  definition  of  gross  negligence 
in  the  clause  above  quoted,  even  when  considered  in  connec- 
tion with  the  balance  of  the  instruction,  is  technically  inac- 
curate, it  does  not  follow  that  plaintiff  in  error  is  entitled  ta 
a  reversal  of  the  judgment  in  this  case.  A  judgment  will  not 
be  reversed  for  error  in  an  instruction  when  it  appears  affirm- 
atively  that  the  defeated  party  was  not  injured  by  the  error. 
The  absence  of  such  injury  is  clearly  manifest  when  the 
undisputed  evidence  establishes  the  correctness  of  the  verdict, 
so  that,  either  with  or  without  the  erroneous  instruction,  the 
verdict  could  not  have  been  otherwise  than  it  was,  and,  had 
it  been  otherwise,  would  have  been  set  aside  by  the  court: 
Hall  v.  Srmfe,  52  IU.  421;  BurUng  v.  IllixoU  Cent.  R.  R.  Co., 
85  111.  18;  Hvbner  v.  Feige,  90  111.  208;  Chicago  tie.  R.  R.  Co. 
v.  Warner,  108  111.  538;  United  States  Rolling  Slock  Co.  *. 
Wilder,  116  I1L  100;  Tton  of  Wheaim  v.  Hadley,  131  111.  640. 

The  defendants  in  this  case  did  a  regular  banking  business. 
The  plaintiff  kept  a  deposit  and  check  account  with  them.  H* 
borrowed  money  from  them  from  time  to  timet,  and  authorised 
them  to  hold  the  bonds  in  question  as  collaterals  to  aeewe  tb* 
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cotes  given  for  such  loans.  While  the  bonds  were  thus  held 
as  collaterals,  the  character  of  the  bailment  was  changed  from 
a  bailment  for  the  exclusive  benefit  of  the  bailor  to  one  for 
the  mutual  benefit  of  the  bailor  and  bailee:  Preston  v.  Prather, 
137  IT.  S.  604.  In  ordinary  cases  of  special  deposits  without 
reward  the  banker  has  no  right  to  handle  or  examine  the 
property  except  so  far  as  its  safety  may  require.  But  here 
the  bankers  .had  access  to  the  package  containing  the  bonds, 
and  detached  the  interest  coupons  when  they  fell  due,  and 
collected  the  interest,  and  deposited  it  to  the  credit  of  the 
plaintiff,  to  be  checked  **9  out  by  him  in  the  regular  course 
of  business:  National  Bank  v.  Qraham,  100  U.  S.  699;  Whit- 
ney v.  First  Nat.  Bank,  55  Vt.  154;  45  Am.  Rep.  598. 

Ker,  the  assistant  cashier  of  the  bank,  stole  the  bonds  in 
the  summer  of  1882.  He  had  access  to  these  bonds  and  to 
the  other  special  deposits  kept  by  the  bank  in  its  vault. 
About  a  year  before  he  absconded,  Kean,  the  chief  officer  of 
the  bank,  had  his  attention  called  to  the  fact  that  Ker  was 
speculating  upon  the  board  of  trade  in  Chicago,  and  had  a 
conversation  upon  the  subject  with  him.  Ker  was  not 
known  to  have  any  other  property  than  his  salary  of  eighteen 
hundred  dollars.  He  was,  however,  allowed  to  retain  his 
position  in  the  bank,  and  no  effort  was  made  to  verify  the 
truth  of  the  statements  made  as  to  his  speculations,  and  no 
examination  was  made  to  ascertain  whether  he  was  using 
moneys  which  did  not  belong  to  him.  About  two  months 
before  he  absconded,  the  subject  of  his  speculations  was  again 
called  to  the  attention  of  the  chief  officers  of  the  bank  through 
an  anonymous  communication,  and  Kean  had  a  second  in- 
terview with  him  in  relation  to  his  conduct  in  this  regard. 
"The  defendants  then  entered  upon  an  examination  of  their 
books  and  securities,  but  made  no  effort  to  ascertain  whether 
the  special  deposits  had  been  disturbed  ":  Preston  v.  Prather, 
137  U.  S.  604.  The  facts  thus  detailed  are  undisputed,  and 
are  established  by  the  evidence  of  the  defendants  themselves. 

In  Preston  v.  Prather,  137  U.  S.  604,  an  action  was  brought 
-in  the  circuit  court  of  the  United  States  by  parties  in  Mis- 
souri, doing  business  under  the  firm  name  of  the  Nodaway 
Valley  Bank  of  Mary  ville,  against  the  same  bankers  who  are 
^defendants  in  the  present  suit,  to  recover  the  value  of  United 
States  bonds  held  as  a  special  deposit,  and  stolen  by  the  said 
Ker  about  the  same  time  when  he  appropriated  the  bonds  in 
controversy  here.    The  Prather  case  was  tried  by  agreement 
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before  the  federal  circuit  judge  without  a  jury,  resulting  in 
judgment  for  the  plaintiffs,  and  was  taken  afterwards  to  the 
supreme  court  of  the  United  States,  where  the  judgment 
rendered  bj 19#  the  circuit  judge  was  affirmed.  The  evidence 
in  that  case  established  substantially  the  same  facts  as  are 
herein  set  forth.  Those  facts,  which  are  here  undisputed  and 
supported  by  the  testimony  of  the  defendants,  were  there  held 
by  the  federal  supreme  court  to  constitute  such  gross  negli- 
gence as  to  make  the*  defendants  liable  for  the  loss  of  the 
bonds,  the  court  saying:  "As  stated  above,  the  reasonable 
care  which  persons  should  take  of  property  intrusted  to  them 
for  safekeeping  without  reward  will  necessarily  vary  with 
its  nature,  value,  and  situation,  and  the  bearing  of  surround- 
ing circumstances  upon  its  security.  The  business  of  the 
bailee  will  necessarily  have  some  effect  upon  the  nature  of  the 
care  required  of  him,  as,  for  example,  in  the  case  of  bankers 
and  banking  institutions,  having  special  arrangements,  by 
vaults  and  other  guards,  to  protect  property  in  their  custody. 
Persons,  therefore,  depositing  valuable  articles  with  them, 
expect  that  such  measures  will  be  taken  as  will  ordinarily 
secure  the  property  from  burglars  outside  and  thieves  within, 
and  that  whenever  ground  for  suspicion  arises  an  examina- 
tion will  be  made  by  them,  to  see  that  it  has  not  been  abstracted 
or  tampered  with;  and,  also,  that  they  will  employ  fit  men, 
both  in  ability  and  integrity,  for  the  discharge  of  their  duties, 
and  remove  those  employed  whenever  found  wanting  in  either 
of  these  particulars.  An  omission  of  these  measures  would, 
in  most  cases,  be  deemed  culpable  negligence,  so  gross  as  to 
amount  to  a  breach  of  good  faith,  and  constitute  a  fraud  upon 
the  depositor.  It  was  this  view  of  the  duty  of  the  defendants 
in  this  case,  who  were  engaged  in  business  as  bankers,  and 
the  evidence  of  their  neglect,  upon  being  notified  of  the  spec- 
ulations in  stocks  of  their  assistant  cashier,  who  stole  the 
bonds,  to  make  the  necessary  examination  respecting  the 
securities  deposited  with  them,  or  to  remove  the  speculating 
cashier,  which  led  the  court  (below)  to  its  conclusion  that 
they  were  guilty  of  gross  negligence In  this  conclu- 
sion we  fully  concur." 

191  Inasmuch  as  the  undisputed  facts  presented  to  the 
jury  for  their  consideration  on  the  trial  below  have  been 
determined  by  the  supreme  court  of  the  United  States  to 
amount  to  such  gross  negligence  as  will  fasten  liability  upon 
a  gratuitous  bailee,  we  are  disposed  to  hold  that  the  verdict 
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of  the  jury  was  right,  independently  of  the  error  in  the 
instruction,  and  that  it  ought  not  to  be  disturbed:  Scott 
t.  National  Bank,  72  Pa.  St.  471;  13  Am.  Rep.  711. 

It  is  said  that  the  trial  court  erred  in  admitting  testimony 
showing  that  the  bonds  had  been  pledged  as  collateral  security 
for  loans  made  by  the  bank  to  the  plaintiff  at  various  times 
before  they  were  stolen,  and  that  the  evidence  should  have 
been  confined  to  the  character  of  the  bailment  at  the  time 
of  the  loss  in  the  summer  or  fall  of  1882,  as  at  the  latter  date 
all  previous  loans,  for  the  security  of  which  the  bonds  had 
been  pledged,  had  been  paid  up,  and  they  were  then  held 
merely  as  a  special  deposit.  We  think  that  this  testimony, 
as  well  as  that  showing  that  Ker  had  access  to  the  bonds  for 
the  purpose  of  cutting  the  quarterly  coupons  therefrom,  as 
late  as  October,  1882,  after  some  of  them  had  been  abstracted, 
was  competent  to  show  the  relation  of  the  parties  to  each 
other  and  to  the  property.  As  the  reasonable  care  which  the 
defendants  were  required  to  take  of  the  bonds  depended  upon 
the  situation  and  the  bearing  of  surrounding  ciroumstanceet 
and  the  nature  of  the  custody  which  they  were  allowed  to 
exercise  over  the  bonds,  the  extent  to  which  they  were  per- 
mitted to  have  access  to  the  bonds,  under  instructions  by 
correspondence  from  the  plaintiff^  who  lived  in  Iowa,  either 
for  the  purpose  of  holding  them  as  collaterals  to  notes,  or  for 
the  purpose  of  detaching  the  coupons,  had  a  direct  bearing 
upon  the  question  of  their  obligation  to  make  examination 
when  advised  of  the  speculations  of  their  assistant  cashier. 

The  judgment  of  the  appellate  court  is  affirmed* 

Judgment  affirmed.  _ 

Banxbra— Liability  of,  as  Bailees,  Foe  Niclicincol— Thli  que* 
tion  will  be  found  thoroughly  discussed  in  Isham  ▼.  Po*>  141  N.  Y.  100;  88 
Am.  St.  Rep.  766,  and  extended  note. 

Bailments— Nsgliqbkob— Liability  of  Gratuitous  Bailbbs.—  A  gra- 
tuitous bailee  is  liable  only  for  fraud,  or  inch  grow  negligeaos  M  amount* 
to  fraudt  Htixrnia  Building  Am*.  ▼.  McGraih,  1*4  Pa.  Si  SM;  IS  Am.  St 
Rep.  828,  amd  not*  with  the  oasts  oslleotsd. 
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Consolidated  Tank  Line  Company  v.  Collier. 

(148  Illinois,  259.] 

Dans  *m  Onna  Personal  Profrrtt  Follow  na  Pbrsom  of  Tana 

Ofin 

Conruor  of  Laws.— Ah  Assignment  For  the  Benefit  of  Creditors  Madb 
nr  Another  State  by  a  resident  thereof,  with  preferences  among  for- 
eign creditors,  if  valid  where  made,  is  also  valid  in  this  state,  unless 
detrimental  to  its  citisens.  Hence  an  assignment  for  the  benefit  of  cred- 
itor*, executed  in  Iowa,  take*  precedence  over  a  garnishment  subse- 
quently levied  in  Illinois,  at  the  instance  of  a  resident  of  Ohio,  to  attach 
indebtedness  due  from  a  resident  in  Illinois  to  the  assignor  in  Iowa, 

Conflict  or  Laws — Pleading  Statutes  of  Another  State.— A  plea 
averring  that  certain  designated  persons  of  the  state  of  Iowa,  in  eon* 
formfty  with  the  lasra  thereof,  made  and  delivered  two  instruments  in 
writing  in  words  and  figures,  to  wit>  sufficiently  avers  tbe  laws  of  that 
•tat*  m  a  matter  of  pleading. 

Suit  by  attachment,  in  which  the  Consolidated  Tank  Line, 
an  Ohio  corporation,  sought  to  garnish  certain  debts  due  from 
residents  of  the  state  of  Illinois  to  a  firm  engaged  in  business 
in,  and  being  residents  of,  the  state  of  Iowa.    This  firm,  prior 
to  the  garnishment,  executed  two  instruments  in  writing,  by 
which  they  transferred  all  their  property,  including  the  in- 
debtedness in  question,  to  one  J.  F.  Smith,  a  resident  of  Iowa, 
to  hold  and  dispose  of  far  the  benefit  of  their  creditors.    Smith, 
by  leave  of  the  court,  interpleaded  in  the  action  in  Illinois, 
and  therein  attempted  to  assert  his  rights  as  assignee.    The 
moneys    garnished   were  paid  into  the  bank  subject  to  the 
order  of  the  court.     To  the  plea  of  Smith  a  demurrer  was 
interposed  by  the  Consolidated  Tank  Line,  and  was  overruled 
in  the  circuit  court,  and  thereafter  judgment  was  entered 
thereon  in  favor  of  Smith,  and  the  plaintiff  prosecuted  an 
appeal    to  the   appellate   court,   where  the  judgment  was 
affirmed,  and  a  further  appeal  was  then  taken  to  the  supreme 
court. 

Craig,  McCrary  and  Crotg,  and  Sharp  and  Berry  Brother*, 
for  the  appellant. 

James  0.  Dntris,  F.  T.  Hughe*,  and  Cflarra,  8cofield,  and 
RarticR,  for  the  appellees. 

***  Philups,  J.  The  only  question  presented  by  this  rec- 
ord is  on  the  demurrer  to  tbe  plea,  and  2»  a  controversy 
between  a  citiien  of  the  state  of  Iowa  and  a  corporation  of 
the  state  of  Ohio,  aa  to  their  right  to  get  possession  of  certain 
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money  owing  a  firm  resident  of  the  state  of  Iowa,  by  and  from 
citizens  of  Illinois.  The  claim  of  appellant  is  derived  through 
a  proceeding  by  attachment,  and  notice,  by  publication,  to  the 
firm  in  Iowa,  and  garnishee  proceedings  against  resident 
debtors,  with  personal  service  on  them.  Its  claim  must  pre- 
vail, there  being  no  controversy  on  the  part  of  the  resident 
garnishees,  unless  the  facts  Bet  up  in  the  plea  of  J.  F.  Smith, 
who  interpleaded  therein,  show  a  superior  right  in  himself. 

That  personal  property  follows  the  person  of  its  owner  is 
the  rule  of  the  common  law  and  of  this  state,  unless  where 
modified  by  statute;  and  debts  have  no  situs  or  locality,  and 
alike  follow  the  person  to  whom  owing:  Cooper  v.  Beers,  143 
111.  25.  Another  general  rule  is,  that  a  contract  *6*  valid  in 
the  country  where  made  is  valid  every  where.  This  rule  is  a 
principle  of  comity  among  civilized  states,  based  on  enlight- 
ened principles  of  jurisprudence.  A  nonresident  debtor  may 
make  a  voluntary  assignment,  with  preferences  among  foreign 
creditors,  and  if  valid  in  the  state  where  made  will  transfer 
property  in  this  state,  and  will  be  held  valid  here,  unless  it 
be  detrimental  to  citizens  of  this  state:  May  v.  First  Nat. 
Bank,  122  111.  551;  Woodward  v.  Brooks,  128  111.  222;  15  Am. 
St.  Rep.  104. 

If  the  indebtedness  sought  to  be  garnished  in  this  case 
could  be  assigned  or  transferred  to  another  by  Collier,  Rob. 
ertson,  and  Hambleton,  according  to  the  laws  of  the  state  of 
Iowa,  and  such  assignment  be  valid  there,  it  would  be  held 
valid  here  in  any  controversy  between  citizens  of  that  state 
and  citizens  of  any  other  foreign  state  who  may  seek  to 
recover  the  same  by  proceeding  by  attachment.  The  lan- 
guage in  Woodward  v.  Brooks,  128  111.  222, 15  Am.  St.  Rep. 
104,  of  a  different  import,  was  inadvertently  used.  Whilst  a 
transfer  or  mortgage  of  an  account  may  be  valid  in  Iowa, 
that  would  not,  under  the  principles  of  comity,  be  allowed  to 
affect  a  transfer,  as  a  mortgage  of  the  garnisheed  account,  to 
the  detriment  of  a  citizen  of  this  state  who  was  a  creditor  of 
Collier,  Robertson,  and  Hambleton,  and  who  had  sued  out 
the  attachment  writ  and  proceeded  by  garnishment,  as  here; 
yet  to  hold  that  such  transfer,  valid  in  the  state  of  Iowa, 
should  not  transfer  this  indebtedness  as  against  a  citizen  of 
Ohio,  who  attached  and  garnisheed  here,  would  be  to  give  the 
citizen  of  Ohio  all  the  protection  and  benefits  of  a  citizen  of 
this  state,  and  a  different  comity  towards  citizens  of  different 
foreign  states  would  be  thus  made  to  prevail. 
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That  an  account  for  money  due  may  be  sold  or  mortgaged, 
is  the  settled  rule  of  Iowa.  In  the  recent  case  of  Sandwich- 
Mfg.  Co.  v.  Robinson,  83  Iowa,  667,  it  was  held:  u  It  is  claimed 
by  appellant  that  the  description  is  insufficient,  for  the  reason 
that  a  demand  for  money  not  earned  cannot  be  mortgaged. 
We  do  not  think  the  claim  is  well  founded.  As  *•*  a  gen- 
eral rule,  every  species  of  personal  property  which  may  be 
sold,  and  which  has  an  actual  or  prospective  existence,  may 
be  mortgaged.  It  is  the  well-settled  rule  in  this  state,  that  a 
valid  mortgage  may  be  given  on  personal  property  not  owned 
by  the  mortgagor,  and  not  then  in  existence,  if  he  afterward* 
acquire  it  That  rule  has  been  applied  to  additions  to  stocks 
of  merchandise:  Scharfenburg  v.  Bishop,  85  Iowa,  68;  Steven* 
v.  Pence,  56  Iowa,  258.  It  has  also  been  applied  to  crops  to 
be  planted  and  grown:  Norris  v.  Hiz,  74  Iowa,  525;  Wheeler 
v.  Becker,  68  Iowa,  728;  Fejavary  ▼.  Broesch,  52  Iowa,  88; 
35  Am.  Rep.  261.  The  right  of  a  railroad  company  to  mort- 
gage its  future  earnings  was  affirmed  in  Jessup  v.  Bridge,  11 
Iowa,  575,  79  Am.  Dec.  513,  although  the  decision  was 
founded,  to  some  extent,  on  considerations  of  public  policy: 
See,  also,  Dunham  v.  hett,  15  Iowa,  293.  The  principles  which 
govern  the  cases  cited  are  applicable  to  the  one  under  consid- 
eration. That  an  account  for  money  due  may  be  sold  cannot 
be  questioned,  and  an  interest  in  such  an  account,  less  than 
an  unqualified  ownership  of  it,  may  be  transferred.  Since  a 
valid  mortgage  may  be  given  on  merchandise  not  in  exist- 
ence, and  on  crops  neither  grown  nor  planted,  we  must  hold 
that  one  may  be  given  on  a  claim  for  money  not  earned.  In 
such  cases  the  mortgage  attaches  to  the  property  designed  to 
be  included  therein  when  it  is  brought  into  existence." 

The  substantial  averments  of  the  plea  are,  that  "  prior  to 
December  10,  1890,  the  copartnership  of  Collier,  Robertson, 
"  and  Hambleton  was  engaged  in  business  in  the  city  of 
Keokuk,  Lee  county,  Iowa;  that  while  so  engaged  sundry  per- 
sons, residents  of  Hancock  county,  Illinois,  became  indebted 
to  the  said  firm,  which  indebtedness  was  evidenced  by  open 
accounts  on  the  books  of  said  firm;  that  on  said  tenth  day  of 
December,  1890,  said  firm  of  Collier,  Robertson,  and  Ham- 
bleton, by  two  certain  instruments  in  writing,  transferred  and 
set  over  to  J.  F.  Smith,  as  trustee,  certain  personal  property,  to 
secure  to  the  beneficiaries  therein  named  sundry  debts  due  and 
owing  *••  to  the  firm  of  Collier,  Robertson,  and  Hambleton, 
the  description,  as  applied  to  choses  in  action,  in  the  first  con* 
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Teyance,  being  as  follows,  to  wit:  'Also  all  notes  and  accounts 
belonging  to  the  grantors,  whether  in  process  of  collection 
or  not,  .  •  .  .  the  intention  being  to  convey  all  personal 
property,  choses  in  action  of  the  grantors,  as  fully  as  if  each 
item  was  mentioned,  and  including  all  books  of  account  and 
=the  accounts  therein  contained ';  and  in  the  second  instru- 
ment oocurs  the  following:  'Also  all  notes,  accounts,  account 
*books,  and  accounts  therein,  including  judgments,  belonging 
to  said  firm,  and  including  all  the  property  in  and  about  said 
premises*  belonging  to  the  grantors,  whether  named  herein  or 
mot';  that  each  of  said  instruments  was,  on  the  day  of  its 
^execution,  filed  for  record  in  Lee  county,  Iowa,  at  Keokuk; 
•that  the  Consolidated  Tank  Line  Company  had  not  only  con- 
structive notice  of  the  existence  of  said  instruments  as  given 
by  the  fact  of  recording,  but  also  had  actual  notice  of  the 
acknowledgment,  execntion,  and  delivery  of  the  same;  that 
under  and  by  virtue  of  said  instruments,  and  under  and  by 
-virtue  of  the  laws  of  the  state  of  Iowa,  there  was  transferred 
4ind  set  over  unto  J.  F.  Smith,  as  trustee,  the  debts  due  from 
the  several  garnishees  in  this  case;  that  under  and  by  virtue 
of  said  instruments  in  writing  said  J.  F.  Smith,  as  trustee, 
took  possession  of  the  books  of  account  and  evidences  of 
indebtedness  from  the  said  several  garnishees,  and  prior  to 
the  service  of  garnishment  in  this  case  notified  each  of  said 
several  garnishees  that  said  several  sums  due  from  said 
garnishees  to  said  Collier,  Robertson,  and  Hambleton  had 
been  assigned,  conveyed,  and  transferred  to  J.  F.  Smith, 
trustee,  and  that  he  was  entitled  to  receive  the  said  sums  due 
from  said  several  garnishees;  that  said  Smith  accepted  the 
trust  created  by  said  instruments,  and  at  once  took  the  open 
and  manual  possession  of  the  property  described  in  said 
instruments,  and  control  of  the  evidences  of  the  indebtedness 
of  the  several  garnishees  to  the  firm  of  Collier,  Robertson,  and 
Hambleton;  that  the  Consolidated  ***  Tank  Line  Company 
is  engaged  in  business  in  the  city  of  Keokuk,  and  the  claim 
eued  on  by  it  grows  out  of  a  transaction  arising  in  the  state 
•«f  L>wa.M 

Appellee  insists  that  the  plea  is  uncertain  and  insufficient; 
that  it  fails  to  set  out  the  laws  of  the  state  of  Iowa,  and  fails 
to  show  the  mortgages  were  properly  executed,  according  to 
law.  The  objection  that  the  instruments  were  not  properly 
executed,  they  being  set  out  in  hxc  verb*)  is,  that  they  axe 
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signed  in  the  firm  name,  and  the  acknowledgment  thereof  to 
tbe  first  is: 

**  Statb  of  Iowa,  ) 
Lee  County.      J 

'*  Be  it  remembered,  that  on  this  tenth  day  of  December, 
.1890,  before  me,  Nannie  Smith,  notary  public  in  and  for  said 
county,  personally  appeared  Collier,  Robertson,  and  Hamble- 
ton,  by  Hugh  Robertson,  of  said  firm,  personally  known  to 
me  to  be  the  identical  person  who  signed  the  name  of  said 
firm  to  the  abore  mortgage  as  mortgagors,  and  to  be  a  mem- 
ber of  said  firm,  and  acknowledged  the  execution  thereof  to 
be  the  voluntary  act  and  deed  of  said  firm  for  the  purpose 
therein  expressed,  and  on  the  same  day  the  other  members  of 
said  firm  acknowledged  the  execution  of  said  instrument  to 
be  the  voluntary  act  and  deed  of  said  firm."9 

And  the  acknowledgment  of  the  second  is: 

u  Stats  of  Iowa,  ) 
Lee  County.      ) 

44  Be  it  remembered,  that  on  this  tenth  day  of  December, 
1890,  before  me,  Nannie  M.  Smith,  a  notary  public  in  and 
for  said  county,  personally  appeared  Collier,  Robertson,  and 
Hambleton,  by  each  one  of  said  firm,  and  who  are  personally 
known  to  me  to  be  the  identical  persons  who  signed  this 
mortgage,  and  to  be  a  member  of  said  firm,  and  one  of  whom 
who  signed  the  name  of  said  firm  to  the  above  mortgage  as 
mortgagors,  and  acknowledged  the  execution  thereof  to  be 
the  voluntary  act  and  deed  of  said  firm  for  the  uses  and  pur- 
poses therein  expressed." 

***  And  both  signed  by  the  notary  public,  with  seal 
attached.  The  plea  contains  this  averment:  "Which  instru- 
ments of  writing  were  on  the  same  day,  to  wit,  December  10, 
1890,  duly  acknowledged  and  delivered,  in  accordance  with 
the  laws  of  the  state  of  Iowa,"  etc.  That  averment  was  a 
sufficient  averment  of  the  sufficiency  of  the  acknowledgment 
under  the  laws  of  the  state  of  Iowa,  in  pleading. 

But  whether  regarded  as  mortgages  or  an  equitable  assign* 
ment  of  the  accounts,  we  hold,  that  with  the  notice  that  the 
plaintiff  had,  as  averred  in  the  plea,  and  from  the  intentions 
of  the  parties,  as  they  may  be  gathered  from  the  instruments 
themselves,  it  was  the  intention  of  the  firm  to  convey  the 
accounts  in  trust  for  security,  and  was  an  equitable  assign* 
ment  of  them,  of  which  appellant  had  notice,  as  well  as  did 
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the  garnishees,  and  such  equitable  assignment  should  receive 
the  protection  of  a  court  of  law  in  that  character  of  proceed- 
ing: Carr  v.  Waugh,  28  111.  418. 

Without  determining  the  sufficiency  of  the  acknowledg- 
ment under  the  laws  of  the  state  of  Iowa,  but  recognising  the 
rule  in  that  state,  as  declared  in  Sandwich  Mfg.  Co.  v.  Robinson, 

83  Iowa,  567,  that  an  account  or  interest  therein  may  be 
sold,  we  hold  that  the  sufficiency  of  the  acknowledgment  as 
pleaded  is  in  conformity  with  the  laws  of  the  state  of  Iowa, 
and,  by  reason  of  the  equitable  assignment,  the  objection  that 
the  instruments  were  not  properly  executed  is  not  well  taken. 
The  plea  avers  that  "  Collier,  Robertson,  and  Hambleton,  in 
said  county  of  Lee,  and  state  of  Iowa,  and  in  all  respects  in 
conformity  with  the  laws  of  the  state  of  Iowa,  made  and  deliv- 
ered to  this  interpleader,  James  F.  Smith,  who  is  a  citizen 
and  resident  of  said  state  of  Iowa,  two  instruments  of  writing, 
in  words  and  figures  to  wit."  That  averment  sufficiently 
avers  the  laws  of  the  state  as  a  matter  of  pleading.  The 
demurrer  was  properly  overruled. 

The  judgment  of  the  appellate  court  is  affirmed 
Judgment  affirmed.  __ 

Conflict  of  Laws — Lbx  Domicilii.— The  situs  of  debts  and  obligations 
i«  at  the  home  of  the  owner:  Douglass  v.  Phentx  Ins.  Co.,  138  N.  Y.  209; 

84  Am.  St.  Rep.  448,  and  note;  note  to  Missouri  Pae.  By.  Co.  v.  ShariU,  19 

Am.  St  Rep.  145.  See,  also,  Wabash  B.  B.  Co.  ▼.  Dougan,  142  11L  248;  34 
Am.  St.  Rep.  74,  and  note.  Personal  property  is  also  subject  to  the  law  of 
the  owner's  domicile:  Cross  v.  United  States  Trust  Co.,  131  N.  Y.  330;  27 
Am.  St.  Rep.  597,  and  note;  Biehardson  v.  De  OiverviUe,  107  Mo.  422;  28  Am. 
St  Rep.  426,  and  note  with  the  cases  collected. 

Conflict  of  Laws Validity  of  Foreign  Assignments  For  the  Bbnbfit 

of  Creditor*:  See  the  note  to  Chipman  v.  Peabody,  38  Am.  St  Rep.  440, 
where  the  cases  are  collected;  and  see,  also,  Barth  r.  Backus,  140  N.  Y.  230} 
87  Am.  8t  Rep.  545,  and  note. 
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Monmouth   Mining    and    Manufacturing   Com- 
pany v.  Erling. 

[148  Illinois,  681.  J 
A  Master  Is  Bound  to  Exercise  Reasonable  Cam  and  Diliorhor  m 
Providing  and  Keeping  in  Repair  Safe  Tools  and  Machinery  for 
his  servant's  use.     A  servant,  therefore,  has  the  right  to  presume  such 
tools  aud  machinery  are  safe,  and  will  he  kept  in  repair. 

MASTER  AUD  SERVANT. —ThB  DUTY  RESIDES  I*  THE  SERVANT  TO  OBSERVE 

Whether  Machinery  furnished  him  is  in  repair,  and  to  report  to  the 
master  if  it  is  not. 

A  Master  Cannot  Delegate  to  a  Servant  the  Duty  of  8sbxno  That 
Machinery  with  which  other  servants  most  work  is  reasonably  safe,  so 
as  to  relieve  himself  from  liability  for  the  negligence  of  the  servant 
to  whom  such  duty  is  delegated. 

Master  and  Servant.— It  Machinery  With  Which  Servants  Work  la 
Out  of  Repair  and  in  a  dangerous  condition  for  more  than  two  weeks 
the  master  must  be  chargeable  with  negligence  if  the  supervision  exer- 
cised by  him  or  his  agents  has  been  snch  that  lie  does  not  know  of  the 
condition  of  such  machinery. 

Master  and  Servant.— Contributory  Negligence. — A  servant  injured 
by  machinery  being  out  of  repair,  and  in  a  dangerous  condition,  is  not 
chargeable  with  contributory  negligence  if  be  had  no  actual  notice  of 
the  want  of  repair,  and  his  duties  did  not  require  him  to  be  in  charge  of 
the  machinery,  and  his  labor  was  only  incidental  to  it 

Master  and  Servant.— Fellow-servants. — A  servant  doss  not  assume* 
the  risk  of  the  negligence  of  a  fellow-servant  in  using  defeotive  ma- 
chinery. 

Jury  Trial.— Improper  Argument. — If  counsel,  In  arguing  before  the 
jury,  improperly  calls  attention  to  the  financial  condition  of  the  parties, 
and,  on  objection  being  made,  the  court  tells  him  to  keep  within  the 
record,  and  he  thereupon  desists  from  his  improper  course,  the  judg- 
ment will  not  be  reversed  unless  it  appears  that  the  losing  party  was 
injured  by  such  reference. 

Jury  Trial.— The  Time  For  Argument  Before  the  Jury  May  Br 
Limited  by  the  Court. 

A  Master  Is  Not  Answerable  tor  Injury  to  His  8ervant  Result* 
dig  From  Not  Adopting  the  Best  and  Safest  Machinery,  if  that 
which  he  did  employ  was  reasonably  suitable  and  proper  for  the  busi- 
ness, but  an  error  in  admitting  evidence  upon  this  subject  is  made- 
harmless  by  an  instruction  to  the  jury  that  the  defendant  was  not 
bound  to  furnish  the  very  best  and  most  improved  machinery,  nor 
that  which  was  absolutely  safe. 

Kirkpatrieh  and  Alexander,  for  the  appellant. 
/.  A.  McKenzie,  for  the  appellee. 

***  Phillips,  J.  It  is  first  insisted  that  there  is  no  evi- 
dence of  negligence  on  the  part  ef  the  defendant.  The  prin- 
ciple is  fully  established  as  a  rule  of  law,  that  the  master  is 
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bound  to  exercise  reasonable  and  ordinary  care  and  diligence 
in  providing  and  keeping  in  repair  safe  tools  and  machinery 
for  the  servant's  use.  With  this  duty  resting  on  the  master, 
the  servant  accepting  employment  accepts  it  with  the  assump- 
tion that  that  duty  will  be  complied  with  by  the  master,  and 
has  a  right  to  assume  that  tools  and  machinery  furnished  for 
his  use  are  safe,  and  will  be  kept  in  repair.  The  duty  rests 
on  the  servant  to  observe  whether  machinery  furnished  him 
is  in  repair,  and  to  report  to  the  master  if  it  is  not. 

The  rod  and  hook  attached  to  the  eyebolt,  and  fastened  to 
the  lever  by  nuts  on  the  eyebolt,  were  the  means  of  fastening 
the  lever  in  place  which  was  used  to  throw  the  machinery 
out  of  gear.  Only  when  the  lever  was  fastened  down  by  this 
hook  thus  attached,  if  the  power  was  in  motion,  was  it  safe 
for  the  servants  to  enter  the  pans  to  throw  the  clay  therefrom. 
Whilst  so  in  the  pans,  for  the  hook  to  become  unfastened,  or 
from  any  cause  the  lever  to  fly  up,  which  it  would  do  unless 
fastened  down,  was  attendant  with  serious  danger  to  the  men 
in  the  pans.  Such  being  the  fact,  the  means  of  fastening  that 
lever  down  was  a  part  of  the  machinery  that  required  super- 
vision of  the  highest  kind,  and  a  most  strict  compliance  with 
the  duty  of  the  master.  The  danger  that  would  arise  from 
defective  fastening  of  that  lever  was  known  on  the  most 
superficial  observation  of  the  manner  of  its  working.  The 
manner  **8  in  which  the  eyebolt  was  fastened  to  the  lever 
was  by  passing  it  through  a  hole  near  the  end  of  the  lever, 
and  then  putting  on  nuts  to  hold  the  eyebolt  in  place.  For 
that  purpose  two  nuts  were  used  on  the  same  bolt,  as  by  so 
doing  the  nuts  were  less  likely  to  jar  loose  and  allow  the  bolt 
to  pull  out  of  the  lever.  One  of  these  nuts  had  been  off  for 
more  than  two  weeks,  and  the  remaining  one  was  therefore 
more  likely  to  come  off  the  bolt  by  reason  of  the  jarring  of  the 
machinery.  This  result  actually  occurred,  and  eaused  the 
injury  to  plaintiff.  The  duty  of  defendant  was  to  see  thfet  it 
was  reasonably  safe,  and  that  was  a  continuing  duty,  that 
required  supervision  and  inspection.  If  it  was  out  of  repair  for 
a  length  of  time  that  with  proper  supervision  and  inspection  it 
could  reasonably  have  been  known  and  remedied,  then  negli- 
gence existed  in  not  exercising  tb*t  supervision  and  inspec- 
tion. Whilst  the  defendant  had  in  its  employ  a  machinist, 
whose  duty  It  Was  to  took  after  the  machinery  and  do  the 
repairing,  yet  that  would  net  relieve  the  defendant  from  lia- 
Mlitv.  as  its  duty  was  a  permanent,  continuing  one,  that  could 
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not  be  delegated  to  another,  so  as  to  relieve  it  from  liability 
because  of  the  negligence  of  that  other  to  whom  that  power 
and  duty  were  delegated:  Chicago  etc.  Ry.  Co.  v.  Jackson,  65 
111.  492;  8  Am.  Rep.  661;  Chicago  etc.  Ry.  Co.  v.  Swctt,  45 
111.  197;  92  Am.  Dec.  206;  Chicago  etc.  R.  R.  Co.  v.  Avery, 
109  111.  314;  Cohmhue  tie.  Ry.  Co.  v.  Troetth,  68  111.  545; 
18  Am.  Rep.  578;  Meynihan  v.  Hill*  Co.,  146  Mass.  586;  4 
Am.  St.  Rep.  348.  Defendant's  contract  with  the  servant 
was  that  it  would  exercise  reasonable  and  ordinary  care  and 
diligence  in  providing  and  keeping  in  repair  safe  tools  and 
m&thinery  for  the  eervant's  use,  aud  the  machinery  being  out 
of  repair  for  the  length  of  time  shown  by  this  evidence,  if  its 
condition  -was  not  actually  known  by  the  roaater,  it  was  igno* 
rant  of  it  through  its  own  negligence  or  want  of  care.  It 
knew,  or  cugfet  t*  have  known,  the  defects  whioh  caused  the 
injury:   Schooner  Norway  V.  femnn,  52  I1L  878. 

***  It  Is  urged  that  the  plaintiff  himself  did  not  exercise 
due  care,  and  in  anppstt  of  this  contention  it  ie  insisted  that 
he  had  actual  notice  of  the  defective  machinery,  or  by  the 
exercise  of  diligence  might  have  known  of  it,  and  neither 
gave  notice  to  the  defendant  nor  abandoned  the  work.  The 
actual  notice  of  the  defeete  it  songbt  to  be  brought  home  to 
him  mainly  by  testimony  as  to  his  declarations,  made  after 
the  accident,  as  to  the  cause  of  the  injuries  to  him.  He  denied 
all  knowledge,  and  claimed  those  statements  were  made  on 
information  received  after  the  accident.  His  duties  did  not 
require  him  to  be  in  charge  of  the  machinery,  and  his  labor 
was  only  incidental  to  it,  so  that  it  cannot  be  held  that  the 
want  of  knowledge  on  his  part  was  negligence.  But  however 
this  may  be,  the  verdict  of  the  jury  was  against  this  conten- 
tion of  appellant,  and  the  affirmance  by  the  appellate  court 
of  the  judgment  entered  on  that  verdict  is  conclusive  on  tbis 
court  that  the  plaintiff  did  not  have  aotual  notice  of  the 
defects  of  the  machinery,  nor  was  he  guilty  of  negligence  in 
not  becoming  aware  of  tbe  defect. 

It  is  argued  by  appellant  that  Costello,  who  was  in  charge 
of  the  machinery,  and  had  knowledge  of  its  defects,  was  the 
fellow-servant  of  plaintiff,  and  that  his  running  the  machinery 
in  its  defective  condition,  with  reference  to  the  lever,  was  the 
negligence  of  a  fellow-servant  that  would  defeat  a  recovery  in 
this  case,  and  counsel  cite  Philadelphia  Iron  and  Steel  Co.  v. 
Datie,  111  Pa. St.  597;  66  Am.  Hep.  805;  Shaffer  v.  Hnieh,  110 
Pa.  BU  575,  and  Moynihan  v.  Hilt*  Co.,  146  Mas*  586;  4  Am. 
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8t  Rep.  848,  as  sustaining  thai  view.  On  considering  those 
cases  we  do  not  find  them  supporting  appellant's  claim  on 
this  question.  The  case  of  Shaffer  v.  Hai*k>  110  Pa.  St.  575, 
was  where  plaintiff  was  engaged  in  operating  a  machine  for 
defendant,  and  it  is  said  in  that  case:  "  It  was  the  duty  of 
the  defendants  to  furnish  those  in  their  emploj  with  ordinary 
machinery,  such  as,  with  reasonable  care,  may  be  used  with 
•afety,"  and  then  proceeding  to  the  direct  question  involved 
in  that  case,  the  court  further  say:  "Was  the  machine 
***  defective  in  its  original  construction,  or  had  it  become  so 
by  reason  of  use  or  other  cause?  There  was  certainly  no  evi- 
dence as  to  the  first  proposition.  It  was  claimed,  however, 
that  the  machine  was  defective  and  unsafe  at  the  time  the 
injury  occurred."  The  court,  then,  reviewing  the  evidence, 
finds  that  the  last  proposition  was  not  sustained,  so  that 
plaintiff  was  not  entitled  to  recover. 

In  the  case  of  Philadelphia  Iran  and  Steel  Co.  v.  Davie,  111 
Pa.  St  597,  56  Am.  Rep.  S05,  the  complaint  was  that  the 
injury  was  sustained  from  the  breaking  of  a  flywheel,  which, 
as  alleged,  was  negligently  constructed,  out  of  repair,  and 
unskillfully  repaired.  It  appears  that  the  flywheel  weighed 
between  four  and  five  tons,  and  two  clamps  were  placed  by 
the  superintendent — the  managers  and  others  having  been 
consulted — for  the  purpose  of  preventing  its  sliding  along  the 
shaft,  to  which  it  had  a  tendency.  Plaintiff  was  working  in 
the  mill  between  two  and  three  o'clock  on  the  morning  of 
June  27th  when  one  of  the  clamps  flew  off.  The  engine  was 
stopped,  and  some  repairs  made,  and  again  started  up  with 
but  one  clamp.  The  superintendent  of  the  works  was  not 
informed  of  the  accident,  though  in  the  works  at  the  time. 
Between  five  and  eix  o'clock  the  remaining  clamp  gave  way, 
rnd  injured  the  plaintiff.  The  court  held  that  had  the  injury 
to  the  plaintiff  occurred  on  the  breaking  of  the  first  clamp, 
the  responsibility  would  have  rested  altogether  with  the 
defendant,  for  it  could  not  have  charged  its  engineer  with  the 
knowledge  of  the  unsafety  of  an  appliance  which  had  been 
regarded  as  sufficient  by  its  superintendent.  The  engineer 
had  notice  of  the  danger,  and  continued  to  run  the  engine 
without  notice  to  the  defendant,  and  the  defect  occurred 
within  so  short  a  time  previous  to  the  accident  that  no  negli- 
gence could  be  imputed  to  the  defendant  in  not  knowing  of 
the  defect.  The  court  in  that  case  further  held,  the  proxi- 
mate cause  of  the  injury  was  the  carelessness  of  a  fellow- 
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servant  Had  the  master  in  that  case  knowledge  of  the 
breaking  of  the  first  clamp,  and  ordered  or  permitted  ***  the 
engine  to  run  in  the  condition  it  was  after  the  first  breakage, 
a  very  different  question  would  have  been  presented. 

In  Moynihan  ▼.  HilU  Co.,  146  Mass.  586,  4  Am.  Si  Rep. 
848,  the  court  stated  very  fully  and  clearly  the  rules  appli- 
cable to  the  implied  contract  created  by  the  hiring,  whereby 
the  master  undertakes  to  use  proper  care  in  providing  safe 
tools  and  appliances,  and  the  limit  within  which  the  delega- 
tion of  that  duty  is  inconsistent  with  his  duty,  and  the  extent 
and  circumstances  within  which  any  part  of  that  duty  may 
be  delegated  to  a  servant  in  keeping  tools  or  appliances  in 
repair,  and  the  following  propositions  are  stated:  "  First,  there 
is  that  class  of  cases  in  which  the  condition  of  a  machine  as 
to  safety  is  constantly  changing  with  its  use,  so  as  to  require 
from  the  persons  tending  it,  as  a  part  of  the  ordinary  use  of 
it,  reconstruction  or  readjustment  of  parts,  as  they  become 
worn  out  or  displaced,  from  materials  or  new  part  supplied 
by  the  master  for  that  purpose.  Such  work  is  a  part  of  the 
regular  business  of  the  servant  in  using  the  machine,  and  not 
of  the  master  in  maintaining  it.  Negligence  in  doing  it  is,  as 
to  all  other  employees,  negligence  of  a  fellow-servant.  So  far  as 
the  condition  of  the  machinery  depends  upon  this  kind  of 
attention,  the  master  does  his  duty  if  he  employs  competent 
and  suitable  persons,  and  supplies  them  with  every  thing 
needed  for  their  work.  A  second  class  of  cases  includes  those 
in  which  repair  or  reconstruction  of  a  machine  is  necessary, 
of  such  a  kind  as  is  commonly  done,  or  may  properly  be  done, 
under  the  direction  of  the  master,  by  servants  engaged  in  the 
general  business.  Both  parties  to  the  contract  must  be  pre* 
sumed  to  have  contemplated  that  such  work  would  be  done 
by  fellow-servants  of  the  employee,  and  he  must  therefore  be 
held  to  have  assumed  all  risks  from  their  negligence  in  doing 
it  But  this,  it  must  be  remembered,  is  a  part  of  that  work 
for  the  results  of  which,  in  the  completed  machine,  the  mas- 
ter agrees  to  hold  himself  responsible,  so  far  as  good  results 
can  be  insured  by  his  exercise  of  proper  care,  and  so  he  is 
bound  to  bring  to  this  department  of  the  ***  business,  either 
in  his  own  person  or  by  an  agent,  such  intelligence,  skill,  and 
experience  as  is  reasonably  to  be  required  in  one  to  whom,  in 
an  important  particular,  the  safety  of  others  is  intrusted, 
and  he  is  bound  also  to  be  reasonably  diligent  and  careful  in 
the  use  of  his  faculties.    One  who  represents  him  in  this  field 
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10  not  acting  as  a  fellow-servant  with  his  other  employees, 
within  the  meaning  of  the  rule  which  we  are  considering,  bat 
is  his  agent  or  servant,  for  whose  care  and  diligence  he  is 
accountable.  There  may  be  still  a  third  class  of  cases,  in> 
which  a  machine  is  of  such  a  kind,  and  the  nature  of  the 
business  in  which  it  is  used  is  such,  that  the  parties  could 
never  reasonably  have  contemplated  that  any  servants  em- 
ployed in  the  business  would  build  or  reconstruct  it  A 
proprietor  might  buy  such  a  machine,  or  sand  sot  agent  or 
servant  to  buy  it  In  either  case,  the  purchase  wmld  be  in 
the  line  of  the  master's  duty,  and  he  would  be  liable  lor  the 
consequences  of  negligence  in  making  it.  Hie  aright  hire 
privileges  and  men  in  a  machine-shop  in  a  distant  city,  astd 
build  it  there.  His  servants  in  that  work  would  act  be  lei- 
low-servants  with  an  employee  engaged  in  an  entirely  different 
business,  and  under  the  doctrine  of  retpondeeC  mtptrior  he 
would  be  held  liable  for  the  consequences  of  their  negligence* 
If  he  saw  fit  to  construct  or  reconstruct  it,  in  the  same  way, 
in  or  near  the  building  in  which  it  was  to  be  used,  the  result 
would  be  the  same.  Upon  our  hypothesis  it  would  be  incon- 
sistent with  his  implied  contract  to  employ  fellow  sei  vants  of 
his  employees  in  this  work,  and  be  therefore  oould  not  relieve 
himself  from  his  general  obligation,  as  to  the  safety  of  his 
machinery,  by  Betting  up  that  his  servants  in  the  •construction 
or  reconstruction  were  fellow-servants  with  his  employees  ia 
the  business  in  which  it  was  to  be  used." 

This  case  must  fall  within  the  limits  of  the  first  rule,  the 
evidence  in  this  record  showing  the  loss  of  a  nut,  with  the  cir- 
cumstances showing  it  to  have  been  the  duty  of  the  master  to 
know  of  that  fact.  There  is  an  entire  absence  of  evidence 
888  showing  the  master  to  have  furnished  a  nut  to  take  the 
place  of  that  lost,  as  was  his  duty,  and  however  trivial  the 
cause  of  the  injury,  the  injury  itself  or  liability  is  not  les- 
sened; and  though  two  nuts  were  found  after  the  injury  near 
the  lever,  yet  it  is  not  shown  that  both  belonged  to  the  eye- 
bolt. 

The  cases  ctted  are  not  inconsistent  with  what  was  held  in 
Chicago  He.  Ry.  Co.  v.  Swett,  45  111.  197,  92  Am.  Dec.  206,  and 
Columbus  tic.  R  R.  Co.  v.  Troesch,  68  111.  645,  18  Am.  Rep. 
578,  that  "the  doctrine  that  an  action  by  a  servant  will  not 
lie  against  his  principal  for  an  injury  sustained  through  the 
fault  oi  a  fellow-servant  applies  only  to  cases  where  the  in- 
jury complained  of  occurred  without  the  fault  of  the  principal. 
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either  in  the  act  which  caused  it,  or  the  employment  of  tho- 
person  who  committed  it.'1    Even  if  Costello  and  the  plaintiff 
were  fellow-servants,  the  fault  in  the  master  in  not  exercising, 
proper  care  in  providing  means  for  repairing  the  machinery- 
was  such  that  it  would  not  defeat  a  recovery.    Costello  hav- 
ing knowledge  of  the  defects,  not  communicated  to  the  plain- 
tiff, and  the  fact  appearing  that. Costello,  without  objection  or 
notification  to  defendant,  operated  defective  machinery,  the 
law  would  be  that  a  coservant,  although  he  has  assumed  the 
risk  of  negligence  on  the  part  of  his  coservants,  cannot  be 
said  to  have  assumed  the  risks  incident  to  their  negligence  in. 
using  defective  machinery. 

In  the  argument  of  a  case  of  this  character  the  financier 
condition  of  the  parties  to  the  suit  is  not  a  question  for  the 
jury,  and  remarks  of  comparison  in  that  behalf,  in  argument, 
are  improper,  and  deserving  condemnation.    The  remarks  of 
counsel  for  plaintiff,  in  the  closing  argument,  were  of  this- 
character,  and  went  further,  and  when  the  attention  of  the- 
court  was  called  thereto,  counsel  was  directed  to  "  keep  within  • 
the  record.'9    Questions  of  this  character  have  been  before- 
this  court  in  different  cases,  notably  in  Chicago  etc.  R.  B.  Co. 
v.  Johnson,  116  111.  210,  and  Felix  v.  Scharnweber,  119  111.  448, 
in  each  of  which  it  was  held  the  remarks  in  the  particular 
***  case  were  not  of  a  character  to  require  reversal.     Cases 
may  arise  where  the  impropriety  and  probable  effect  of  such 
language  in  argument,  of  itself,  would  be  cause  for  reversal, 
on  the  mere  objection  of  a  party  to  the  suit  and  the  incorpo- 
ration of  it  in  the  record;  but  where  the  language  falls  short 
of  being  of  that  character  that  result  would  not  necessarily 
follow.     In  this  case,  on  the  objection  being  made,  and  coun- 
sel being  directed  by  the  court  that  he  must  keep  within  the 
record,  that  was  a  ruling  by  the  court  on  the  question,  and  it 
not  appearing  that  the  defendant  was  in  any  way  injured,  it 
must  be  held  the  language  used  in  argument  here  is  not 
reversible  error. 

It  is  assigned  as  error  that  the  court  limited  the  time  for 
argument  before  the  jury  to  one  hour  and  thirty  minutes  to 
each  side.  It  is  clearly  within  the  legal  discretion  of  the 
court  to  limit  the  time  for  argument,  and  nothing  in  the  facts 
presented  by  this  record,  either  in  the  points  involved  or  the- 
testimony  to  be  reviewed,  shows  the  time  limited  was  unrea* 
sonable.  However,  neither  an  objection  nor  exception  to  the 
action  of  the  court  in  this  regard  is  in  this  record. 
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In  the  second  count  of  the  declaration  the  words  "  plaintiff'9 
and  *  defendant"  were  in  some  portions  of  the  oount  trans- 
posed, and  in  other  parts  properly  used.  It  is  apparent  from 
the  context  of  that  count  that  the  transposition  was  a  clerical 
«rror,  and  was  clearly  amendable  on  trial  or  after  verdict  If 
instead  of  the  words  "  plaintiff"  and  "defendant"  the  names 
of  the  parties  had  been  inserted  in  that  oount,  it  would  have 
literally  come  within  the  terms  of  the  tenth  subdivision  of 
section  6,  chapter  7,  of  the  Revised  Statutes,  entitled, " Amend- 
ments and  Jeofails,"  and  by  construction  we  hold  it  as  within 
•that  provision,  and  not  cause  for  reversal. 

The  second  instruction  asked  by  defendant  was,  that  the 
Jury  should  disregard  the  second  count  as  not  sufficient  on 
which  to  base  a  verdict.  That  instruction  was  refused,  to 
"which  the  defendant  excepted.  We  hold  that  instruction  was 
properly  refused,  as  the  clerical  error  was  of  that  character 
*•*  that  the  count  was  sufficient  on  which  to  base  a  verdict 
and  sustain  a  judgment. 

Other  instructions  were  given  and  modified,  being  so  given 
and  modified  in  accordance  with  the  rules  applicable  as  here 
•at^ted.  We  find  no  error  in  giving  and  modifying  instruc- 
tions. 

Certain  instructions  asked  by  defendant  were  refused, 
vwhich  is  assigned  as  error.  The  instructions  did  not  state  a 
correct  rule  of  law,  and  were  inapplicable  to  the  facts  pre- 
sented.    We  find  no  error  in  the  refusal  of  instructions. 

Objection  was  made  on  the  trial  by  defendant's  counsel  to 
.certain  questions  put  on  cross-examination  of  defendant's 
witness,  by  appellee's  counsel,  the  tendency  of  which  was  to 
-show  there  was  a  safer  way  to  secure  the  nuts  on  the  bolt 
and  retain  it  in  place.  These  questions  were  objected  to,  and 
overruled.  These  questions  were  improper.  The  issue  was 
-not  whether  the  master  might  not  have  provided  better 
machinery  or  inventions,  or  a  better  fastening  for  the  bolt, 
but  whether  that  employed  was  reasonably  suitable  and 
proper  for  the  business.  He  is  not  compelled  to  adopt  every 
•new  invention,  or  pretended  or  actual  improvement,  new  or 
old.  We  hold  these  questions  were  improper,  and  the  ruling 
on  the  objection  thereto  erroneous.  But  by  the  fifth  instruc- 
tion asked  and  given  for  defendant,  the  jury  were  instructed 
that  an  action  could  not  be  maintained  by  plaintiff,  because 
there  was  a  safe  mode  in  which  the  business  might  have  been 
v conducted,  the  adoption  of  which  might  or  would  have 
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Tented  the  injury.  By  the  tenth  instruction  given  for  defend- 
ant, the  jury  were  instructed  that  the  defendant  was  not 
bound  to  furnish  the  very  best  or  most  improved  kind  of 
machinery  to  be  used  in  the  business  in  which  it  was  en- 
gaged,  nor  compelled  to  furnish  machinery  that  was  abso- 
lutely safe.  By  these  instructions  the  improper  evidence 
brought  out  on  the  cross-examination  of  the  witness  was 
obviated. 

From  a  careful  examination  of  the  record  we  find  no  rever* 
sible  error.    The  judgment  is  affirmed. 

Judgment  affirmed* 

Master  arto  Srrvawt.— A  Master  Must  Exixom  Riaboitabu  Skill 
ard  Cars  in  furnishing  machinery  and  appliances  suitable  for  the  serrant's 
use  in  the  work  to  be  done:  Orman  ▼.  Mannix,  17  CoL  664;  31  Am.  8t, 
Rep.  340,  and  note;  Kehler  v.  8ehwenk,  151  Pa.  St.  505;  31  Am.  8t  Rep. 
777,  and  note;  Dave*  v.  Southern  Pac  Co.,  98  Oal.  19;  35  Am.  81  Rep.  133; 
Ragon  v.  Toledo  etc  By.  Co.,  97  Mich.  265;  37  Am.  St.  Rep.  336;  LoukmUe 
etc  By.  Co.  y.  Ua\  133  Ind.  265;  8temhau§er  t.  Spraul,  114  Mo.  551.  See, 
farther,  the  note  to  8ultivan  t.  Hannibal  etc  B.  B.  Co.,  28  Am.  St.  Hep.  396. 

Masker  ahd  Srryart—Serv  art's  Duty  to  Notify  Master  as.  to 
Detects.— A  serrant  haying  knowledge  of  defects  in  the  applianees  fur- 
nished him  should  notify  his  employer,  and,  if  he  does  not  do  this,  he  eon- 
tinuee  his  work  at  his  own  risk:  Ragon  t.  Toledo  etc  Ry.  Co.,  97  Mich.  265; 
37  Am.  St.  Rep.  836,  and  note  with  the  eases  oolleoted;  LineeoH  v.  Susque- 
hanna Coal  Co.,  157  Pa,  St  153;  Herdman- Harrison  Milling  Co.  t.  Spehr, 
145  111.  329.    But  see  Welsh  v.  Alabama  etc  Ry.  Co.,  70  Miss.  20. 

Master  Aim  8bryajit.— Liability  Fob  Vice-Prihcipal's  Neoligerce 
With  Regard  to  Machinery:  Sullivan  ▼.  Hannibal  etc  R.  R.  Co.,  107 
Mo.  66;  28  Am.  81  Rep.  388,  and  note;  Orman  ▼.  Mannix,  17  Col.  564; 
31  Am.  St.  Rep.  840,  and  note;  Bomx  ▼.  Blodgett  etc  Lumber  Cc,  94  Mich. 
607;  Daniel*  r.  Chesapeake  etc  Ry.  Co.,  86  W.  Va>  897;  82  Am.  8t  Rep, 
870. 

Master  ahd  8rryart—  Master's  Duty  to  Furbish  Bret  Affliaroes 
nr  Us*,  —A  railway  company  need  not  f Ornish  machinery  of  the  rery  best 
kind  for  the  nee  of  its  serrants;  but  it  most  not  use  appliance  of  a  pattern 
which  ordinary  inspection  would  show  to  be  defective:  Mamm  r.  Richmond 
efe  A  A  Cfc,  111  N.  a  fJty  tt  Ana,  8t  Rep.  814,  and  note  with  the 
ooUeottel 
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Adoption— Residents. — A  statute  authorizing  the  adoption  of  a  minor 
ohild  by  a  resident  of  a  county  or  state  iucludes  a  temporary  resident. 
A  petition  for  such  adoption  may,  therefore,  be  presented  to,  and  heard 
and  determined  by,  a  proper  court  of  any  county  of  which  the  petitioner 
is  a  temporary  resident,  though  he  may  at  the  same  time  be  a  citizen  of 
another  state. 

Statutory  Construction.  —If  a  statute  of  a  state  has  been  construed  by 
its  highest  judicial  tribunal,  such  construction  will  ordinarily  be  received 
as  conclusive  in  the  courts  of  other  states. 

Adoption — Consent. — The  adoption  of  a  minor  without  the  consent  of 
the  relatives  of  her  deceased  mother,  and  against  the  opposition  of  the 
ohild's  guardian,  is  valid,  if  the  court  finds  that  the  best  interest  of  the 
child  will  be  promoted  by  such  adoption,  and  the  relatives  of  the  de- 
Mased  father  consent,  and  the  guardian  is  removed  on  the  day  of  the 
entry  of  the  order  of  adoption,  and  the  adopting  parent  appointed  in 
his  stead. 

Adoption.— Thi  Failure  of  thb  Court  to  Appoint  a  Guardian  Ad 
Litem,  or  next  friend,  to  represent  a  minor  in  proceedings  for  its  adop- 
tion, cannot  render  the  order  of  adoption  void  on  a  collateral  attack. 

Adoption — Estoppel. — Neither  an  Adopting  Parent  Nor  Hd  Heirs  or 
Representatives  after  his  death  can  question  the  validity  of  the  order  of 
adoption  of  a  minor  child  procured  at  his  instance  and  with  his  consent. 

An  Ordrr  Adopting  a  Child  Entered  in  Another  State  by  a  court  hav- 
ing jurisdiction  of  the  parties  and  of  the  subject  matter,  cannot  be  im- 
peached in  this  state  by  showing  irregularity  in  the  procedure  or  error 
in  the  rendition  of  the  order. 

An  Order  Adopting  a  Minor  Child  Fixes  the  Status  of  the  Child  and 
the  adopting  parent  toward  each  other,  and  must  be  held  conclusive  upon 
the  parties  and  their  privies  until  reversed  or  set  aside  in  the  jurisdic- 
tion in  which  it  was  rendered. 

The  Jurisdiction  of  an  Appellate  Court  of  Another  State  which  has 
rendered  a  judgment  upon  appeal  affirming  an  order  of  a  subordinate 
court,  mnst  be  presumed. 

Res  Judicata—- Adoption  Proceedings. — A  Proceeding  for  the  Revoca- 
tion of  an  Order  Adopting  a  Minor  Child  is  not  of  so  summary  a 
character  that  it  will  not  be  treated  as  res  judicata,  and  therefore  as  con- 
clusive upon  the  rights  of  all  the  parties  thereto. 

The  Jurisdiction  of  a  Court  to  Order  the  Adoption  of  a  Minor  Child 
is  necessarily  before  the  court  in  subsequent  proceedings  to  vacate  such 
order,  and  the  denial  of  the  vacation  conclusively  affirms  such  juris- 
diction. 

Domicile. — An  Infant  Cannot,  of  In  Own  Volition,  Change  Its  Domi- 
cile, 

The  Domicile  of  Evert  Person  at  His  Birth  Is  the  Domicile  of  the  person 
on  whom  he  is  then  legally  dependent,  whether  it  be  at  the  place  of  the 
birth  or  elsewhere. 

The  Domicile  of  Origin  in  the  Case  of  Legitimate  Children  is  the  dom- 
icile of  the  father,  if  living,  and  if  not,  that  of  the  mother,  and  such 
domicile  continues,  unless  changed  by  the  parent  during  infancy,  until 
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the  infant  attaint  his  majority,  or  perhaps  until,  after  being  emancipated 
by  the  parents,  the  infant  acquires  another. 

Domicile  ov  Origiw  or  a  Mm  or  Continues,  notwithstanding  the  death  of 
his  parents,  though  the  ehild  has  been  taken  into  another  state,  unless 
the  domicile  was  changed  by  the  consent  of  the  parents,  or  of  the  last 
surviving  parent. 

adoption  of  a  Child  Living  Beyond  the  State  Without  Notice  to,  or 
Consent  or,  Such  Child  is  valid,  if  the  legal  domicile  of  the  child  is 
within  the  state,  and  its  guardian  was  notified  of,  and  appeared  and 
opposed,  the  order  of  adoption,  if  the  statute  does  not  require  the  child 
to  be  personally  present  in  court,  or  that  it  shall  be  notified  of  the  pro- 
ceedings. 

Adoption — Constitutional  Law. — A  state  may  authorise  its  courts,  in  the 
exercise  of  the  power  and  duty  of  parens  patria,  to  conduct  proceedings 
for  the  adoption  of  minor  children,  without  notice  by  publication  or 
otherwise  to  the  child,  its  parents,  relatives,  or  next  of  kin. 

Adoption  of  Minor  Child  in  Another  State  may  affect  the  descent  of 
real  property  in  this  state. 

Adoption  or  a  Minor  Child  Is  in  the  Nature  or  a  Proceeding  In  Rem 
operative  to  change  the  status  of  the  child,  and,  ipso  facto*  to  render  it 
what  the  order  of  the  court  declares  it  to  be,  the  child  and  heir  of  the 
adopting  parent,  and  therefore  capable  of  inheriting  from  him,  in  all 
respects,  as  if  it  had  been  his  child,  born  in  lawful  wedlock,  his  property, 
real  and  personal,  both  in  the  state  where  the  adoption  proceedings  took 
place  and  in  every  other  state  in  which  the  status  or  the  rights  flowing 
therefrom  are  not  inconsistent  with,  nor  opposed  to,  its  laws  aud 
policy. 

Tax  Sales  and  Deeds. — Notice  or  an  Intended  Application  For  a  Tax 
Deed  must,  under  the  statutes  of  Illinois,  be  served  on  the  owner  of 
the  property  personally,  if  he  can  by  diligent  inquiry  be  found  in  the 
county. 

A  Tax  Deed  must  be  based  upon  an  affidavit  showing  a  strict  compliance 
with  the  conditions  upon  which  it  is  authorized  to  be  issued,  and  if  the 
affidavit  merely  states  that  the  affiant,  prior  to  the  expiration  of  the 
time  for  redemption,  made  diligent  search  and  inquiry,  and  was  unable 
to  find  the  owner  in  the  county,  and  made  such  diligent  search  and 
inquiry  in  that  county,  this  is  not  equivalent  to  an  affidavit  showing 
that  the  owner  cannot,  by  diligent  inquiry,  be  found  in  the  county,  and 
the  deed  based  upon  such  inquiry  is  void. 

Bill  in  chancery  by  Mary  F.  Van  Matre  for  the  partition 
of  certain  property  which  she  claimed  had  vested  in  her  and 
others  as  heirs  at  law  of  Samuel  Sankey.  The  bill  showed 
also  that  Henry  L.  Glos  claimed  some  interest  in  the  property 
under  a  tax  deed,  which  the  complainant  alleged  to  be  void. 
Caroline  C.  Sankey  answered,  claiming  to  be  owner  in  fee 
and  in  severalty  of  the  whole  of  the  property,  as  the  heir  at 
law  of  Samuel  Sankey,  and  by  her  cross-bill  alleged  certain 
adoption  proceedings  in  the  court  of  common  pleas  of  Lycom- 
ing county,  Pennsylvania,  by  which  she  was  adopted  as  the 
ohild  and  heir  of  Samuel  Sankey,  and  that  he  had  died 
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fsisstai*,  and  without  any  widow  and  without  any  child  other 
than  herself;  and  that  the  estate  had  descended  to  her.  The 
trial  eomt  (bond  in  favor  of  tbe  defendant  Caroline  C.  Sankey, 
and  aJao  against  the  tax  deed,  and  dismissed  the  faill  for  the 
partition  of  the  property,  and  quieted  the  title  of  the  defend- 
ant Caroline  against  the  claimant  under  the  tax  deed.  At 
the  time  of  the  alleged  adoption  Caroline  C.  Sankej  was  a 
minor  about  nine  years  of  age,  and  her  father  and  mother 
were  both  dead.  They  had  resided  op  to  the  time  of  their 
death  in  Lycoming  county,  Pennsylvania.  The  statute  of 
Pennsylvania  on  the  subject  of  adoption  declared  that  "it 
shall  be  lawful  for  any  person  desirous  of  adopting  any  child 
as  his  or  ber  heir,  or  as  one  of  bis  or  her  heirs,  to  present  bin 
or  ber  petition  to  such  court  in  the  county  where  he  or  she 
may  be  resident,  declaring  such  desire,  and  that  he  or  she 
will  perform  all  the  duties  of  a  parent  to  such  child;  and  such 
court,  if  satisfied  that  the  welfare  of  such  child  will  be  pro- 
moted by  tuch  adoption,  may,  with  tbe  consent  of  the  parents, 
or  surviving  parent,  of  such  child,  or,  if  none,  of  the  next 
friend  of  such  child,  or  of  tbe  guardian  or  overseer  of  the 
poor,  or  of  tuch  charitable  institution  as  shall  have  supported 
said  child  for  at  least  one  year,  decree  that  such  child  shall 
assume  tbe  name  of  the  adopting  parent,  and  be  subject  to 
tbe  duties  to  such  child,  of  which  the  record  of  the  court 
shall  be  sufficient  evidence/9 

F.  W.  8.  Brawley,  for  the  appellant  Mary  F.  Van  Matre. 

Hamline,  8cott,  and  Lord,  for  the  appellee  Caroline  C. 
8a»  key. 

H.  8.  Ifecartney,  for  the  appellant  Glos. 

049  Shopi,  J.  The  question  presented  by  the  appeal  of 
Mary  F.  Van  Matre  is,  whether  there  was  a  legal  adoption  of 
Caroline  C.  Sankey  by  Samuel  8ankey,  in  his  lifetime,  in 
Pennsylvania,  by  which,  under  the  laws  of  that  state,  she 
became  his  heir  at  law.  It  is  insisted  that  there  was  no  legal 
adoption,  for  the  reason  that  the  court  was  without  jurisdic- 
tion to  enter  the  decree:  1.  Because  said  Samuel  Sankey  was 
not  at  the  time  a  resident  of  the  county  of  Lycoming  and 
state  of  Pennsylvania,  where  the  same  was  entered,  within 
the  contemplation  and  meaning  of  the  statute  of  that  state; 
and  2.  That  it  does  not  affirmatively  appear  from  the  record 
that  said  proceedings  were  had  with  notice  to  the  child  pro- 
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posed  to  be  adopted.    Han y  minor  and  collateral  objection* 
made  may  be  appropriately  considered  under  these  headings. 

The  question  of  whether  Samuel  Sankey  was  a  resident  of 
Lycoming  county,  Pennsylvania,  within  the  meaning  of  the* 
statute,  was  directly  presented  in  the  proceedings  for  adop- 
tion, and  was  determined  adversely  to  the  contention  of 
appellant  It  will  be  seen  from  the  foregoing  statement  that 
the  verified  petition  presented,  alleged  that  he  was  a  resident 
of  the  city  and  county  of  San  Francisco,  California,  "  and 
that  he  is  now  a  temporary  resident  at  Williamsport,"  in* 
the  said  county  of  Lycoming,  Pennsylvania.  By  the  recitals 
in  the  decree  of  M#  adoption,  it  appears  that  the  court  found, 
he  was  such  temporary  resident — that  he  was  M  at  present, 
resident  in  said  county  of  Lycoming" — and  the  court  neces- 
sarily held  that  such  temporary  residenoe  in  the  oounty  gave* 
it  jurisdiction  to  hear  and  determine  the  adoption  proceed- 
ings. 

Again,  the  same  question  was  raised  and  determined  in  the 
application  made  by  this  appellant  and  other  collateral  heirs 
to  that  court  to  revoke  the  order  and  decree  of  January  2, 1879. 
It  was  there  expressly  alleged  that  the  court  was  without 
jurisdiction,  for  the  reason  that  said  Sankey  was  a  resident 
of  the  state  of  California  at  the  time  of  the  application  for 
adoption.  In  passing  upon  that  question,  that  court,  in  at*, 
able  opinion  by  Cummins,  presiding  judge,  said:  "The  court 
is  asked  to  set  aside  this  decree  of  adoption  on  two  grounds r 
1.  Want  of  jurisdiction;  2.  Misrepresentation  of  facts.  The- 
jurisdiction  of  the  court  in  this  case  must  appear  in  the* 
petition  presented  by  Samuel  Sankey  to  the  court,  asking  for 
the  decree  of  adoption."  And  after  setting  out  the  petition  ir> 
substance,  and  its  verification,  it  is  further  said:  "  It  is  as  s> 
'temporary  resident'  at  Williamsport,  in  the  county  of  Lycom- 
ing, that  the  petitioner  invokes  the  powers  of  the  court  of  that 
county  .  .  .  .  Does  the  word  'resident/  as  used  in  the  act  of 
May  4, 1855,  supra,  include  a  temporary  resident  ?"  And  after 
showing  that  the  word  "  resident "  has  received  various  inter- 
pretations, it  is  said:  "The  purpose  of  our  adoption  act  is  to 
promote  the  welfare  of  the  child  to  be  adopted,  and  any  one 
desirous  of  adopting  a  child  may  invoke  the  power  of  the 
court  of  the  county  in  which  he  or  she  may  reside.  It  doe* 
not  require  that  the  petitioner  shall  be  a  citizen,  a  freeholder, 
or  an  inhabitant,  nor  does  it  require  that  he  shall  reside- 
any  certain  length  of  time.     It  does  not  say  that  he  shall 
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be?  a  permanent  sssih^nc  men  'ism  been  hmd  abi  , 
lun  vixh.  uiiLanitanc  nor  znmz  oe  msy  )e>  j.  jKaipmrr 
dent,  which  axis  seen  *-?»»*'i  asr-iiinTnuras  w-tn.  &  aciaiinxer 
at  <5ar«3il  «.>^;ruir.im  if  i*l  :ne  auttiamies  deed  *  zhsej 
*n*  »rt  snmenus  *u  le  magneti  nr  ss&st^I  a  oere>  I 
*m  if  icinion  -iac  ^e  wori  *  restienc.  as  oaeii  m  :h*  act  of 
M.\j  4t,  135a  :r.<ii  :ite»  >:r*i  a  ymmwir  jnti  a  -ranxorsry  resi 
dene  and  zm  ^ir:*::<i':Ga  k  ^ie  eaurs  is  ^aeRmre  siESesentlj 
set  fhrvi  ia  ^ie  secr^GFi."*  An.  anpesu.  iiiirjig  been  praascsTted 
to  :he  anpntme  <xiar;  of  ?*insy-TOaiaw  Sxnn  the  judgment 
*w:«*r**d  by  \?a  eaurs  sf  ccmrmm  pieaa,  tasfi  ecuxt,  after 
•tt^nj  oot  ji  ±l/_  acti,  in  eifect.  aticucna;  the  flpnim  of  the 
i«rn«ii  ^<*»  &f  sae  cammim  puns  onn  adiraied  taw  order 
anacair.ing  en*  -iemorrw  V:  iie  pecson  a  ivrke  the  decree 
<vf  adoptions  Ayfta*.  5/  sTjif  ■  renn.,  April  23y  I36S)T  13  AtL 
Jfcep.  7oO. 

By  tr.e  act  cf  May  4,  I*»:o.  of  she  scan*  of  Pennsylvania,  as 
w;».  be  seen  in  the  fcr^gDi-g  ft* :«*ment,  it  »  provided  that  if 
arr  person,  is  des:r:as  of  adiccLig  any  child  as  his  car  her 
fc>*;  r,  or  as  or.e  cf  Lis  or  h*~r  ieirs.  it  sh.iV.  be  IswmiI  to  present 
h  *  or  ner  pe^:. -a  to  the  p?:cer  eccrt  ~  in  the  county  where 
he  or  tr.e  ocay  be  s  rz&i  iect, "  etc  We  are  now  called  upon 
r,r  the  *&?&&  parties  who  sonzht  to  Lit*  the  decree  of  adoption 
set  aside  in  tne  courts  of  Pennsylvania,  vbere  it  was  made, 
*r*d  who  claim  tiile  under  and  thr:uzh  said  Samuel  Sankey, 
to  place  cpori  the  statute  of  that  state  s  construction  differing 
rr.aterialiy  from  that  pet  upoa  it  by  those  courts,  and  to  hold 
tr>at  SarAoel  Sankey  was  not.  at  the  time  of  the  adoption,  a 
resident  of  Lycoming  county,  Pennsylvania,  within  the  mean- 
ing of  iaid  statute,  and  that,  therefore*  the  court  was  without 
jurisdiction  to  enter  the  decree.  Neither  in  the  petition  of  the 
collateral  heirs  filed  in  the  court  of  common  pleas  of  Lycom- 
ing county,  Pennsylvania,  nor  in  the  original  hill  filed  in  this 
case,  is  the  allegation  of  the  original  petition  filed  by  Samuel 
Bankey,  that  be  was,  at  the  time  of  the  application  for  adop- 
tion, "  a  temporary  resident  at  Williamsport,"  in  the  county 
of  Lycoming,  etc,  controverted.  It  will  thus  be  seen  that 
the  question  there  and  here  presented  was  whether  a  tempo- 
mry  residence  was  sufficent  to  authorise  the  adoption  under 
the  statute  of  Pennsylvania. 

***  Where  a  statute  of  a  state  has  been  given  construction 
by  the  highest  tribunal  of  the  state,  such  construction  will 
ordinarily,  in  the  courts  of  a  sister  state,  be  adopted  as  bind* 
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ing  and  conclusive:  Hunt  v.  Hunt,  72  N.  Y.  217;  28  Am.  Rep, 
129;  Gilchrist  v.  Ke$t  Virginia  Oil  etc.  Co.,  21  W.  Va.  115;  45 
Am.  Rep.  555;  Qunn  v.  Howell,  35  Ala.  144;  73  Am.  Deo. 
484;  McDeed  v.  McDeed,  67  111.  545;  Kingeley  v.  Kingdey,  20 
111.  203.  The  same  rule  has  been  recognized  by  the  supreme 
court  of  the  United  States:  Walker  v.  State  Harbor  Commrs.,  17 
Wall.  648;  Bailey  v.  Magwire,  22  Wall.  215;  Galpin  v.  Page, 
18  Wall.  350;  Seacombe  v.  Jfciifroad  Co.,  23  Wall.  108;  Bur- 
yew  v.  Seligman,  107  U.  S.  20;  Bucher  v.  Cheshire  Co.,  125 
U.  S.  555.  And  this,  although  the  examining  oourt  finds 
that,  upon  similar  language  in  a  statute  within  their  own 
sovereignty,  they  would  place  a  different  or  even  reverse  con- 
struction :  Supra. 

We  should  here  notice  the  objection  that  the  decree  of  adop- 
tion was  entered  without  the  consent  of  the  parties  required 
by  the  statute.  The  petition  filed  by  Samuel  Sankey  alleged 
that  the  minor  was  the  child  of  his  brother;  that  her  father 
and  mother  were  dead;  that  all  the  sisters  and  brothers  of 
her  deceased  father  consented  to  the  adoption,  and  that  her 
kindred  on  the  mother's  side  were  not  so  situated  or  circum- 
stanced that  they  could  properly  care  for  the  child.  The 
record  discloses  that  evidence  was  taken,  and  it  must  be  pre- 
sumed that  the  court  found  the  material  allegations  of  the 
petition  to  be  true.  By  the  act,  as  will  be  seen,  the  court  is 
required  to  be  satisfied  that  the  interests  and  welfare  of  the 
child  will  be  promoted  by  the  adoption.  The  guardian,  the 
legality  of  whose  appointment  by  the  court  is  not  questioned, 
contested  the  adoption  proceedings,  and  the  court,  in  what 
must  be  presumed  to  be  the  exercise  of  its  lawful  powers, 
removed  him  previous  to  the  entry  of  the  decree,  and 
appointed  said  8amuel  Sankey  as  guardian  in  his  stead. 
The  court  had,  in  the  contest  made  by  the  former  guardian, 
"  after  careful  investigation  and  inquiry,"  found  all  the  facts 
necessary  to  justify  the  decree.  It  found  that  the  uncles  and 
aunts  of  the  ***  child  on  its  father's  side,  as  next  of  kin, 
approved  and  consented,  and  that  the  interests  and  welfare  of 
the  child  would  be  promoted  by  the  adoption,  and  it  was 
expressly  held  by  the  court,  on  the  application  of  the  col- 
lateral heirs  before  mentioned,  that  "  it  was  not  necessary 
that  all  of  the  uncles  and  aunts  should  consent."  Moreover, 
as  said  by  that  court:  "  On  the  day  the  deoree  was  entered, 
Huling's  appointment  as  guardian  was  revoked,  and  Samuel 
Sankey,  the  petitioner  in  the  adoption  proceeding,  was  ap- 
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pointed  guardian  of  the  child,  and  not  only  consented,  but 
sought  the  adoption  of  bis  ward." 

By  reference  to  the  statute  set  out  in  the  foregoing  state* 
ment  it  will  be  seen  that  the  adoption  may  be  had  with  the 
consent  of  the  guardian.  While  it  might  have  conformed 
more  nearly  to  the  praotice  in  this  state,  after  the  appoint- 
ment of  the  petitioner  as  guardian,  to  have  formally  appointed 
a  guardian  ad  litem  or  u  a  next  friend/9  who,  under  the  stat- 
ute, could  have  given  the  required  consent,  the  failure  to  do 
so  would,  at  most,  be  an  irregularity  only,  which  would  not 
subject  the  decree  to  collateral  attack.  At  most,  it  could  ren- 
der the  adoption  voidable  only:  Peak  v.  Shotted,  21  111.  187; 
74  Am.  Dec.  83;  Millard  v.  Marmon,  116  111.  663.  This  ques- 
tion was  necessarily  before  the  Pennsylvania  courts,  both  in 
the  original  proceeding  and  upon  the  petition  to  revoke  and 
set  aside  the  decree  of  adoption,  and  it  was  held  that  sufficient 
was  shown  upon  the  record  to  warrant  the  entry  of  the  decree 
in  the  common  pleas  court:  Appeal  of  Wolf,  Pennsylvania, 
April  23,  1888.  Moreover,  the  courts  of  Pennsylvania,  in  the 
later  proceeding,  held,  as  we  think,  properly,  in  considering 
this  and  similar  contentions,  that  Samuel  Sankey,  if  living, 
would  be,  and  the  parties  now  seeking  to  disregard  that 
decree,  claiming  under  and  in  privity  with  him,  were,  estopped 
from  questioning  the  validity  of  the  adoption.  We  do  not 
find  it  necessary  to  pursue  or  determine  that  matter  here.  It 
having  been  determined,  upon  direct  proceeding,  by  the  court 
of  last  resort  of  the  state  in  which  the  decree  was  rendered, 
that  the  court  of  common  pleas  **4  had  jurisdiction  to  enter 
the  decree,  we  are  required  to  give  it  full  faith  and  credit. 
The  Pennsylvania  court  of  common  pleas  having  jurisdiction 
of  the  persons  of  the  parties  and  the  subject  matter,  as  waa 
necessarily  held  by  the  supreme  court  of  that  state,  had  power 
to  adjudicate  the  questions  involved,  and  its  decree  cannot  be 
impeached  by  showing  irregularity  in  its  procedure,  or  that 
errors  intervened  in  its  rendition:  Kinnier  v.  Kinnier,  46  N.  Y. 
642;  6  Am.  Rep.  132.  Jurisdiction  conferred  power  upon  the 
court  to  judicially  determine  the  questions  involved,  and 
incorporate  its  determination  in  a  decree  fixing  the  rights  of 
the  parties — the  status  of  each  toward  the  other;  and  it  will, 
unless  attacked  for  fraud,  be  held  valid  and  conclusive  upon 
the  parties  and  their  privies  until  reversed  or  set  aside  in  the 
jurisdiction  in  which  it  was  rendered :  2  Story's  Constitutional 
limitations,  1813;  Cheever  v.  Wilson,  9  Wall.  108;  Nichols  v. 
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Nichols,  26  N.  J.  Bq.  68;  People  v.  Baker,  76  N.  Y.  88;  82 
Am.  Rep.  274;  Adam$  v.  iidamt,  154  Mass.  295;  Jones  v.  TPar* 
«#r,  81  111.  848;  JtolA  v.  /tot*,  104  111.  85;  44  Am.  Rep.  81. 

It  is  contended  that  the  decision  of  the  supreme  court  of 
Pennsylvania  in  Wolfe  Appeal,  Pennsylvania,  April  23,  1888, 
cannot  be  regarded  as  an  authoritative  exposition  of  the  law, 
for  the  reason,  as  it  is  contended,  that  no  appeal  lies  from  the 
court  of  common  pleas  to  that  court,  and  that  the  appeal  of 
Wolf,  therefore,  conferred  no  jurisdiction.  There  is  nothing 
in  this  record  or  the  adjudications  of  that  court,  as  we  under- 
stand them,  to  warrant  the  contention.  The  statutes  of  that 
state  upon  the  subject  were  not  proved  or  introduced  in  evi- 
dence, and  in  rendering  its 'judgment  of  affirmance  the  court 
necessarily  determined  its  own  jurisdiction.  It  was  expressly 
held  in  Appeal  of  Lewis,  127  Pa.  St.  127,  by  that  court,  that 
upon  appeal  from  a  decree  of  adoption  rendered  by  the  court 
of  common  pleas,  that  court  could  "review  the  record,"  and 
doing  so,  and  finding  no  error,  affirmed  the  decree.  Here, 
every  question  presented  arose  upon  the  record,  and  the  ques- 
tion determined  was  whether  the  matters  alleged  in  the  peti- 
tion for  vacation  ***  were  sufficient  to  require  the  setting 
aside  of  the  original  decree.  It  being  the  court  of  last  resort, 
it  must  be  presumed,  in  the  absence  of  any  thing  appearing  to 
the  contrary,  that  it  would  not  adjudicate  unless  it  had  juris- 
diction to  render  judgment  in  the  cause.  Its  jurisdiction 
must,  therefore,  upon  this  record,  be  presumed:  Davis  v.  Pack- 
ard,  8  Pet.  323;  Cooley's  Constitutional  Limitations,  508;  2 
Black  on  Judgments,  896;  Horton  v.  Critchfield,  18  111.  183;  65 
Am.  Dec.  701 ;  Dunbar  v.  Hallowell,  84  111.  168;  Osgood  v.  Black- 
more,  59  111.  261. 

Nor,  in  view  of  this  decision  of  the  Pennsylvania  court,  will 
it  be  necessary  to  determine  whether  the  court  of  common 
pleas  was  exercising  a  special  statutory  jurisdiction,  and 
therefore  the  rules  applicable  to  courts  of  inferior  jurisdiction 
apply,  or  not.  Sufficient  appearing  upon  the  face  of  the  rec- 
ord, as  held,  the  jurisdiction  must,  in  any  event,  be  main* 
tained. 

Nor  were  the  proceedings  for  revocation  of  that  summary 
character  whiqh  will  not  be  regarded  as  res  judicata,  or  a* 
conclusive  upon  the  rights  of  the  parties.  The  application  was 
made  by  all  of  the  persons  interested  in  the  revocation  of  the 
decree  of  adoption,  and  who  are  here  seeking  to  avoid  it,  and 
against  the  adopted  child.     All  were  before  the  court.    Every 
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material  (act  now  insisted  upon  as  snnVicnt  to  avoid  the 
decree  was  there  presented,  mud  ita  sufficiency  challenged  bj 
the  demurrer  to  the  petition.  The  court*  upon  their  petition 
—every  material  averment  of  which  waa  admitted  by  the 
demurrer  to  be  true — assumed  jurisdiction  to  determine  the 
question  upon  the  merits,  and  did  so,  and,  aa  we  have  seen, 
the  supreme  court  of  the  state,  adopting  the  reasoning  of  the 
opinion  of  the  judge  of  the  lower  court,  affirmed  the  judg- 
ment Tie  application  waa  properly  made  to  the  courts  of 
tUt  state  (Roe  ▼.  Hurlbert,  17  I1L  572;  AwtiUr  v.  Whipple, 
139  I1L  311;  32  Am.  St  Rep.  202),  and  those  courts  baring 
assumed  jurisdiction  to  pass  upon  the  merits,  it  must  be  pre- 
sumed that  the  proceeding  waa  in  conformity  with  the  prac- 
tice in  tush  eases  in  that  jurisdiction. 

***  It  is  urged  that  the  court  of  common  pleas  of  Lycoming 
county,  Pennsylvania,  waa  without  jurisdiction,  and  its  decree 
is  roid,  for  the  reason:  1.  That  the  child  adopted  was  in 
Illinois,  and  out  of  the  jurisdiction  of  that  court;  and  2.  That 
it  is  not  shown  that  there  was  notice  to  the  child  proposed 
to  be  adopted.  It  is  said  this  question  was  not  presented  by 
the  petition  for  revocation  of  the  decree,  and  was  not,  there- 
fore, passed  upon  by  the  courts  therein.  Without  pausing 
here  to  determine  this  latter  contention,  it  may  be  again  said 
that  the  question  of  the  jurisdiction  of  the  court  to  render  the 
decree  was  necessarily  before  the  court  in  the  later  proceed- 
ing, and  must  have  been  determined.  But  if  this  were  other- 
wise, the  contention  is  without  merit  Caroline  C.  8ankey, 
at  the  date  of  the  adoption,  was  of  about  the  age  of  nine  years. 
She  was  born  in  Lycoming  county,  Pennsylvania,  where  her 
father  and  mother  were  domiciled,  and  which  was  also  the 
domicile  of  her  parents,  severally,  at  the  time  of  their  decease. 

There  is  substantial  uniformity  of  decision  that  an  infant 
cannot,  of  its  own  volition,  change  its  domicile:  Jacobs  on 
Domicile,  sees.  223-229;  see  cases  cited  in  5  Am.  A  Eng. 
Ency.  of  Law,  866,  note  1.  The  rule  of  law  is  universally 
recognized,  that,  every  person  at  birth  has  his  or  her  domi- 
cile in  the  country  or  place  in  which,  at  the  time,  the  person 
on  whom  the  infant  is  legally  dependent  is  then  domiciled, 
whether  it  be  at  the  place  of  the  birth,  or  elsewhere.  This 
domicile  of  origin,  which,  in  case  of  legitimate  children,  is  the 
domicile  of  the  father  if  living,  and  if  not,  that  of  the  mother, 
continues  to  be  the  legal  domicile  of  the  child,  unless  changed 
*  *'  the  parent  during  infancy,  until  he  or  6he,  upon  attaining 
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majority,  or  perhaps  after  being  emancipated  by  the  parents, 
acquires  another.  During  dependency  the  legal  home  or 
place  of  domicile  follows  that  of  its  parents,  and  it  is  well 
settled  that  if  both  parents  be  dead  the  domicile  of  the  child 
will  be  that  of  its  origin,  or,  if  that  has  been  changed  by  the 
parents,  that  of  its  last  surviving  parent:  Story  on  Conflict 
•*T  of  Laws,  46-506;  2  Kent's  Commentaries,  *227,  note  b; 
Woodtoorth  v.  Spring,  4  Allen,  323;  Lewis  v.  CasteUo,  17  Mo* 
App.  593;  5  Am.  &  Eng.  Ency.  of  Law,  tit.  "  Domicile."  The 
infant  had,  as  already  seen,  been  committed  by  the  court  of 
common  pleas  to  the  care  and  custody  of  a  guardian,  who 
was  amenable  to  that  court  for  the  discharge  of  that  duty. 
The  guardian  was  duly  notified,  appeared,  and  contested  the 
adoption.  The  statute  of  Pennsylvania  does  not  require  that 
the  child  shall  be  personally  present  in  court,  or  that  it  be 
notified  of  the  proceeding.  Notice  to  it  would  in  no  wise  add 
to,  or  detract  from,  the  power  given,  or  the  duty  imposed  by 
law  upon,  the  court  of  determining  the  question  of  adoption  in 
the  interest  and  for  the  welfare  of  the  child.  It  could  neither 
consent  nor  object  to  the  power  exercised  by  the  state,  through 
the  instrumentality  of  the  court,  over  its  person.  The  power 
and  duty  of  the  state  to  care  for  the  estates  and  persons  of 
infants,  so  far  as  necessary  for  their  protection  and  education, 
have  been  generally  recognized.  It  is,  in  cases  of  this  sort,  of 
the  same  character  of  jurisdiction  over  them  that  is  exercised 
by  courts  of  chancery,  which  is  an  exercise  of  the  prerogative 
of  the  sovereign,  springing  from  its  power  and  duty,  as  parens 
patriae,  to  guard  the  interests  of  dependents,  and  protect  and 
control  them:  2  Story's  Equity  Jurisprudence,  1333-1341; 
Petition  of  Ferrier,  103  111.  367;  42  Am.  Rep.  10.  The  precise 
point  arose,  upon  a  similar  statute,  in  Gibson,  Appellant,  154 
Mass.  378.  The  decree  of  adoption  was  made  "  without  notice, 
by  publication  or  otherwise,"  to  the  child,  "  her  parents,  rela- 
tives, or  next  of  kin."  It  was  held,  the  statute  not  requiring 
it,  no  notice  was  necessary,  the  guardian  of  the  child  appear- 
ing, and  consenting  to  the  adoption.  That  the  child  was 
domiciled  in  Lycoming  county,  Pennsylvania,  and,  for  the 
purposes  of  adoption,  under  jurisdiction  and  control  of  the 
court  to  which  the  state  had  committed  the  performance  of 
its  duty,  and  the  exercise  of  its  power  in  such  cases,  does  not 
seem  to  admit  of  doubt. 

*M  It  is  insisted  that  the  decree  of  adoption,  although  valid 
in  the  state  of  the  domicile  of  the  child,  and,  pro  tempore,  of 
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or  his  assignee,  as  compliance  with  the  requirements  and 
conditions  prescribed  by  section  216  of  that  act,  in  respect  of 
each  of  said  tax  deeds.  These  several  affidavits,  in  the 
respect  here  considered,  are  the  same,  and  the  objection  is 
common  to  all. 

By  section  216  the  purchaser,  or  his  assignee,  is  required, 
among  other  things,  as  a  condition  precedent  to  his  right  to 
a  deed,  to  serve  the  notice  therein  prescribed  u  on  the  owner 
of,  or  parties  interested  in,  said  land  or  lot,  if  they  can,  upon 
diligent  inquiry,  be  found  in  the  county."  And  it  is  further 
provided  that  "if  ...  .  the  owners  oannot  be  found  in  the 
county,"  then  such  purchaser,  or  his  assignee,  shall  publish 
such  notice  in  some  newspaper,  etc.  It  is  clear  that  personal 
service  of  the  notice  upon  the  owner,  etc.,  is  required  when,  by 
diligent  inquiry,  he  or  she  can  be  found  in  the  county,  and 
resort  to  publication  of  the  notice  can  avail  or  be  held  to  be 
sufficient  to  entitle  the  purchaser  or  assignee  to  a  deed,  or  to 
authorize  the  clerk  to  execute  the  same,  only  when  the  owner 
cannot,  upon  such  inquiry,  be  there  found.  This  provision 
M1  requiring  personal  service,  if  to  be  found  in  the  county, 
was,  as  said  in  Wihon  v.  McKenna,  52  111.  43,  "intended  for 
wise  purposes — to  prevent  owners  of  land  from  being  deprived 
of  their  titles  except  upon  actual  notice,  if  practicable  to  give 
it."  And  it  is  only  when  the  presumption  that  the  owner  is 
au  absentee  from  the  county  is  raised  by  a  failure  to  find 
him  after  diligent  inquiry,  that  constructive  notice  by  publi- 
cation is  authorized. 

By  the  next  section  of  the  statute  (217)  the  purchaser  or 
assignee,  by  himself  or  agent,  is  required  to  make  and  file 
with  the  proper  officer  authorized  to  execute  the  deed  an  affi- 
davit of  compliance  with  the  conditions  of  section  216,  stat- 
ing particularly  the  facts  relied  on  as  such  compliance.  It 
is  upon  this  affidavit  the  clerk  acts.  If  it  shows  strict  com- 
pliance with  the  statute  his  act  in  executing  the  deed  will  be 
lawful;  if  it  does  not,  it  will  be  unauthorized,  and  the  deed 
void:  Wilson  v.  McKenna,  52  111.  43;  Wisner  v.  Chamberlin9 
117  111.  568;  Stillwell  v.  Brammell,  124  111.  338.  So  much  of 
these  affidavits  as  is  important  here  is  as  follows:  That  "dur- 
ing the  two  months  next  preceding  the  last  three  months 
prior  to  the  expiration  of  the  time  of  redemption  from  said 
Bale,  affiant  made  diligent  search  and  inquiry  in  said  county 
for  said  S.  Sankey"  (the  person  in  whose  name  assessed),  "and, 
upon  such  diligent  search  and  inquiry,  was  unable  to  find  him 
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in  said  county/9  and  that  affiant  "made  diligent  search  and 
inquiry  in  said  county  for  the  owners  of  said  premises,  and* 
upon  such  diligent  search  and  inquiry,  was  unable  to  find  any 
of  said  owners,  and,  upon  such  diligent  search  and  inquiry,* 
affiant  was  unable  to  find  the  names  of  any  of  said  owners*, 
except,"  etc.,  naming  six  persons.     There  is  no  otlter  state* 
ment  in  the  affidavit  that  aids  the  part  quoted.     We  are  of 
opinion  that  the  affidavit  failed  to  show  compliance  with  the 
letter  or  spirit  of  the  statute.    The  proceeding  resulting  ua 
the  execution  of  the  tax  deed  is  $tricti  juris,  and  no  intend- 
ments in  aid  of  it  can  be  indulged.    The  act  is  silent  as  to- 
***  where  the  "diligent  inquiry"  shall  be  made,  but  it  must: 
be  of  such  character  that  it  will  enable  the  party  to  swear 
that,  upon  diligent  inquiry,  the  owner  "  cannot  be  found  in  the 
county."      The    statement  that  the   affiant   made  diligent, 
inquiry  "in  the  county,"  and,  upon  such  diligent  inquiry,  the- 
owner  cannot  be  found,  may  be,  and  is,  very  different  from 
the  statement  that,  upon  diligent  inquiry,  the  owner  cannot  be 
found  in  the  county.    The  first  statement  may  be  true,  and 
still,  by  resorting  to  those  means  within  the  power  of  the 
party,  and  which  an  ordinarily  diligent  person  would  feeort . 
to,  the  place  where  the  owner  could  be  found  in  the  county  - 
might  be  readily  known.     "Diligent  inquiry,"  as  used  in  the- 
statute,  means  such  inquiry  as  a  diligent  man,  intent  upon« 
ascertaining  a  fact,   would   usually  and    ordinarily   moke- 
— inquiry  with  diligence  and  in  good  faith  to  ascertain  the 
truth.     Undoubtedly,  inquiry  in  the  county  is  proper,  and1 
ordinarily,  perhaps,  if  sufficiently  extended  in  good  faith,  all 
that  would  be  required  to  constitute  "diligent  inquiry."    It 
is  apparent  that  this  affidavit  may  be  entirely  true — i.  e.,  that, 
upon  diligent  inquiry  "in  the  county,"  the  owners  could  not 
be  found — and  yet  the  purchaser,    or  his  assignee,  or  his 
agent,    making    the    affidavit,    have    known    that   without 
expense,  inconvenience,  or  delay  he  could  readily  ascertain 
the  place  "  in  the  county"  where  the  owner  could  be  found,  by- 
inquiry  just  across  the  county  line,  or  in  some  locality  easy 
of  access.     Prudent  and  diligent  men,  who  in  good  faith  are 
seeking  to  find,  pursue  those  lines  of  inquiry  open  to  them 
which  may  lead  to  the  ascertainment  of  the  fact,  and  exercise 
at  least  ordinary  diligence   therein,  and  for  aught  that  is 
shown,  if  the  person  making  this  affidavit  had,  with  ordiuary 
diligence,  pursued  inquiry  where  the  fact  might  have  been 
found  he  would  have  found  the  owners  in  the  county.     As. 
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or  his  asfigr.ee,  aa  compIiAnce  with  the  roqmrtaHDts  and 
eondirioos  prescribed  bj  section  216  of  thai  act*  m  respect  of 
each  of  aaid  lax  deeds.  These  aeveral  affidavit*,  in  the 
respect  here  considered,  are  the  amine,  and  the  objection  ie 
common  to  alL 

By  section  216  the  pjrehaser.  or  hia  assignee,  ia  required, 
among  other  things,  aa  a  cociidon  precedent  to  hia  right  to 
a  deed,  to  serve  the  notice  therein  prescribed  **  on  the  owner 
of.  or  parties  interested  in,  aaid  land  or  lot,  if  they  can,  npon 
diligent  ir.qairy,  be  (band  in  the  county."  And  it  is  further 
provided  that  u  if  .  .  .  .  the  owners  cannot  be  found  in  the 
county,"  then  such  purchaser,  or  his  assignee,  shall  publish 
such  notice  in  some  newspaper,  etc  It  ia  clear  that  personal 
service  of  the  notice  upon  the  owner,  etc,  is  required  when,  by 
diligent  inquiry,  he  or  she  can  be  found  in  the  county,  and 
resort  to  publication  of  the  notice  can  avail  or  be  held  to  be 
sufficient  to  entitle  the  purchaser  or  assignee  to  a  deed,  or  to 
authorize  the  clerk  to  execute  the  same,  only  when  the  owner 
cannot,  upon  such  inquiry,  be  there  found.  This  provision 
***  requiring  personal  service,  if  to  be  found  in  the  county, 
was,  as  said  in  WiUon  v.  McKenncL,  52  DL  43,  u  intended  for 
wise  purposes — to  prevent  owners  of  land  from  being  deprived 
of  their  titles  except  upon  actual  notice,  if  practicable  to  give 
it"  And  it  is  only  when  the  presumption  that  the  owner  is 
an  absentee  from  the  county  is  raised  by  a  failure  to  find 
him  after  diligent  inquiry,  that  constructive  notice  by  publi- 
cation is  authorized. 

By  the  next  section  of  the  statute  (217)  the  purchaser  or 
assignee,  by  himself  or  agent,  is  required  to  make  and  file 
with  the  proper  officer  authorized  to  execute  the  deed  an  affi- 
davit of  compliance  with  the  conditions  of  section  216,  stat- 
ing particularly  the  facts  relied  on  as  such  compliance.  It 
is  upon  this  affidavit  the  clerk  acts.  If  it  shows  strict  com- 
pliance with  the  statute  his  act  in  executing  the  deed  will  be 
lawful;  if  it  does  not,  it  will  be  unauthorized,  and  the  deed 
void:  Wilson  v.  AfcKenna,  52  111.  43;  Wisner  v.  Ghamberliny 
117  111.  568;  Stillwell  v.  Brammell,  124  111.  338.  So  much  of 
these  affidavits  as  is  important  here  is  as  follows:  That  **  dur- 
ing the  two  months  next  preceding  the  last  three  months 
prior  to  the  expiration  of  the  time  of  redemption  from  said 
sale,  affiant  made  diligent  search  and  inquiry  in  said  county 
for  said  8.  Sankey"  (the  person  in  whose  name  assessed),  "and, 
upon  such  diligent  search  and  inquiry,  was  unable  to  find  him 
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in  said  county,"  and  that  affiant  "made  diligent  search  and 
inquiry  in  said  county  for  the  owners  of  said  premises,  and* 
upon  such  diligent  search  and  inquiry,  was  unable  to  find  any" 
of  said  owners,  and,  upon  such  diligent  search  and  inquiry,* 
affiant  was  unable  to  find  the  names  of  any  of  said  owners^, 
except,"  etc.,  naming  six  persons.    There  is  no  otlter  state* 
ment  in  the  affidavit  that  aids  the  part  quoted.     We  are  oT 
opinion  that  the  affidavit  failed  to  show  compliance  with  the 
letter  or  spirit  of  the  statute.    The  proceeding  resulting  ia 
the  execution  of  the  tax  deed  is  $tricti  juris,  and  no  intend- 
ments in  aid  of  it  can  be  indulged.    The  act  is  silent  as  to- 
***  where  the  "  diligent  inquiry"  shall  be  made,  but  it  must; 
be  of  such  character  that  it  will  enable  the  party  to  swear 
that,  upon  diligent  inquiry,  the  owner  "  cannot  be  found  in  the 
county."      The    statement  that  the  affiant  made  diligent, 
inquiry  "in  the  county,"  and,  upon  such  diligent  inquiry,  the- 
owner  cannot  be  found,  may  be,  and  is,  very  different  from, 
the  statement  that,  upon  diligent  inquiry,  the  owner  cannot  be 
found  in  the  county.    The  first  statement  may  be  true,  and 
still,  by  resorting  to  those  means  within  the  power  of  the 
party,  and  which  an  ordinarily  diligent  person  would  feeort . 
to,  the  place  where  the  owner  could  be  found  in  the  county 
might  be  readily  known.     "Diligent  inquiry,"  as  used  in  the 
statute,  means  such  inquiry  as  a  diligent  man,  intent  upoa. 
ascertaining  a  fact,  would   usually  and    ordinarily   make- 
— inquiry  with  diligence  and  in  good  faith  to  ascertain  the 
truth.    Undoubtedly,  inquiry  in  the  county  is  proper,  and' 
ordinarily,  perhaps,  if  sufficiently  extended  in  good  faith,  all 
that  would  be  required  to  constitute  "diligent  inquiry."    It 
is  apparent  that  this  affidavit  may  be  entirely  true — i.  e.,  that, 
upon  diligent  inquiry  "in  the  county,"  the  owners  could  not 
be  found — and  yet  the  purchaser,    or  his  assignee,  or  his 
agent,    making    the    affidavit,    have    known    that  without 
expense,  inconvenience,  or  delay  he  could  readily  ascertain 
the  place  "  in  the  county"  where  the  owner  could  be  found,  by- 
inquiry  just  across  the  county  line,  or  in  some  locality  easy 
of  access.     Prudent  and  diligent  men,  who  in  good  faith  are 
seeking  to  find,  pursue  those  lines  of  inquiry  open  to  them 
which  may  lead  to  the  ascertainment  of  the  fact,  and  exercise 
at  least  ordinary  diligeuce   therein,  and  for  aught  that  is 
shown,  if  the  person  making  this  affidavit  had,  with  ordiuary 
diligence,  pursued  inquiry  where  the  fact  might  have  been 
found  he  would  have  found  the  owners  in  the  county.     As. 
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iaqviij 

shall 

the  pity  wajit 

tbe  puty  making  the 

inquiry,  he  cannot  be 

thecooz-ty. 

Other  ejections  are  made  to  ibe  tax  deede.  sssse  applying 
te  eD,  end  others  to  the  deede  eetenll jt  which  we  do  not 
it  oeeeeeeiy  to  diernee  The  objection  already  ex- 
wbieb  we  regard  as  fatal  to  their  validity,  applies  to 
all  of  them,  and  was  sai£ciex.t  to  authorise  the  decree  setting 
&em  aside  on  the  terms  imposed. 

Finding  no  error  in  this  record  requiring  a  reversal,  the 
-decree  of  the  circuit  court  is  affirmed. 
Decree  affirmed 


Tax  TmA-A  title  to  be  nude  ander  a  tax  seed  m  en*  trieHjmu,  and 
e  strict  compliant*  with  taw  law  mast  be  shown:  Stflmeli  v.  Brasawfl,  124 
III.  238;  Browmw.  Wright.  17  Vt  97;  42  Am.  Dee.  481.  aadaata;  IVrry  v. 
BUiykl.  3  T.  a  Moo.  270;  IS  Am.  Dee.  101,  sad  mate;  oVsso  t.  Air*  12 
Ala,  417;  45  As*.  Dee.  269,  and  note;  Dtirmam  t.  /Wriea,  S  Pa.  8fc  210;  47 
As*,  Dae.  464,  aad  note;  Z>«  PTtt  r.  jftsjs,  2  CkL  453;  64  Am.  Dec.  352; 
Boexn  r.  Swamder,  121  lad.  164,  aad  the  note  to  AoMI  t.  WM>  88  Am. 


ASostJoa  by  One  Person  of  tho  Ohildrem  of  Another. 

Orijpfae/Low  o/~Tbe  adoption  of  the  children  of  another  person,  while 
-  recognised  by  the  civil,  is  said  to  haTe  been  unknown  to  the  common,  law:  In 
r*  Johnson,  98  CaL  531;  Morrison  v.  oVssmmm,  70  Mich.  297;  14  Am.  St.  Rep. 
400.  It  was  aatorallj  in  trod  need  into  the  laws  of  those  portions  of  oar 
^country  which  had  been  French  or  Spanish  colonies,  bat  probably  was  not  a 
part  of  the  statutory  law  of  an j  other  portion  of  the  United  8tates  until  a 
comparatively  recent  period:  Boovier's  Law  Dictionary,  ed.  1867.  Whether 
this  be  tree  or  not,  statutes  upon  this  subject  here  now  been  enacted  in  all 
of  the  states  of  this  union,  unless  it  be  Maryland,  8outh  Carolina,  Virginia, 
West  Virginia,  and  Montana:  Stimson's  American  8tatute  Law,  sees.  6640- 
6661.  No  general  statement  of  these  statutes  will  be  attempted  here.  It  is 
sufficient  for  oar  present  purpose  to  state  that  they  generally  permit  the 
adoption  to  be  made  by  any  adult  resident  of  the  state  with  the  consent,  if 
married,  of  his  or  her  husband  or  wife.  They  usually  require  the  person 
adopted  to  be  a  minor  child,  and  sometimes  prescribe  that  there  shall  be  a 
specified  difference  between  the  ages  of  the  parent  adopting  aad  the  child 
adopted.  The  consent  of  the  ohild  is  exacted  if  it  is  of  the  age  of  consent 
designated  in  the  statute,  and  the  consent  of  the  parents  or  surviving  parent 
Is  generally  indispensable,  unless  he  or  she  has  forfeited  his  or  her  rights  either 
tby  abandoning  the  child,  or  by  being  guilty  of  such  misconduct  that  a  court  of 
Oompctent  jurisdiction  has  in  some  divorce  or  other  proceeding  awarded  tho 
custody  of  ths  child,  cither  to  the  innocent  parent  or  to  some  other  persou  or 
i  persons,  and  the  parent  whose  consent  is  not  required  has  thus  ceased  to 
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have  any  parental  right  or  authority  ore?  the  child.  Tha  coneemt  af  tut 
parent  ia  usually  evidenced  by  a  writing  executed  with  aartain  fonaalitlaa 
prescribed  in  tha  statute,  while  that  of  tha  ohild,  whan  neoeesary,  ia  mora 
commonly  aeoertained  by  its  examination  either  in  open  ooort  or  before  tome 
public  offioer,  and,  in  tome  of  tha  atatea  both  tha  parents  and  tha  ohild 
must  appear  in  ooort  and  there  manifest  their  content,  if  the  child  ia  of  tha 
age  of  content.  In  a  majority  of  tha  states  tha  proceeding  for  adoption  ia 
judicial  in  itt  character,  and  takes  place  either  in  open  ooort,  or  before  a 
judicial  officer,  who  ia  required  to  institute  some  inquiry  for  tha  purpose 
of  determining  whether  the  proposed  adoption  it  for  tha  beat  interest  of  tha 
child,  and  to  state  in  a  judgment  or  order  of  adoption  that  he  finds  that  the 
interests  of  the  child  will  be  promoted,  by  it*  In  many  of  tha  states 
the  authority  of  tha  judge  or  court  ia  invoked  by  petition,  while  in  others 
the  content  of  the  natural  parent,  or  parents,  and  tha  agreement  of  tha 
adopting  person,  are  of  themtelTet  sufficient  to  call  into  being  tha  jurisdio* 
tion  of  the  court  or  judge.  The  effect  of  the  adoption  is,  under  thasa  stat- 
utes, to  put  the  child  and  the  adopting  parent  in  the  relation  of  parent  and 
child  with  all  its  legal  ooneequeaoes,  and,  on  the  other  hand,  to  divest  the 
natural  parent  or  parents  of  the  child  for  most  purposes  of  the  relation 
they  hare  hitherto  austained  towards  it,  and  to  discharge  it  from  all  further 
obligation  or  duty  to  them:  8timton't  American  Statute  Law,  sacs, 
6640-6651. 

The  Natum  of  the  Proceeding  For  Adoption  ia  not  necessarily  judicial. 
*'  Adoption  has  been  defined  to  be  the  act  by  which  relatione  of  paternity 
a>nd  affiliation  are  recognised  as  legally  existing  between  persons  not  to 
related  by  nature":  Morrison  v.  Session*  70  Mich.  297;  U  Am.  St.  Eep. 
500.     This  act  may  doubtless  be  authorised  to  take  place  without  the  inter- 
vention  or  act  of  any  oourt  or  judicial  officer,  or  such  officer  may  be  re- 
quired to  attest  it  or  to  take  the  acknowledgment  of  tha  parties  to  soma 
instrument  evidencing  it,  and,  when  to  doing,  his  act  it  no  more  judicial  than 
ia  the  act  of  a  notary  in  taking  and  certifying  to  the  acknowledgment  of  a 
conveyance.    Though  the  judicial  officer  it  required  to  exercise  soma  judg- 
ment or  discretion,  bis  act  has  been  held  not  to  be  judicial.    Thus,  where  it 
was  contended  that  tha  statute  relating  to  adoption  was  unconstitutional, 
because  it  vested  the  authority  in  the  county  judge,  whereas  the  constitu- 
tion of  the  state  vetted  all  judicial  power  in  oartain  oourte,  the  contention 
waa  overruled,  and  tha  viewa  of  tha  appellate  court  thus  expressed:  "  It  is 
said  that  the  adoption  of  the  child  waa  a  judicial  act,  and  therefore  must  be 
done  by  a  oourt,  and  cannot  by  the  constitution  be  done  by  a  judge,  at  wat 
the  case  here.    Tha  adoption  of  children  it  purely  a  matter  of  statute,  per- 
taining to  tha  legislature,  with  whioh  a  oourt  or  judge  has  nothing  to  do, 
unless  tha  power  ia  conferred  upon  them  by  statute.     The  matter  of  adop- 
tion belongs  to  the  legislative,  and  not  to  the  judicial,  department  of  the 
government.    Wa  know  of  no  rule  of  law  which  ever  enabled  any  person  or 
tribunal,  whether  notary  pnblio,  clerk  of  a  court,  judge,  or  oourt,  to  per- 
form tha  ceremony  of  adopting  a  ohild,  unlets  such  authority  was  conferred 
by  a  legislature.     At  tha  legislature  baa  full  power  over  this  matter,  it  may 
invest  any  person  or  officer  or  oourt  with  the  power  of  receiving,  witnessing, 
and  declaring  the  adoption.    It  may  prescribe  what  that  ceremony  shall 
be,  and  before  whom  it  is  to  be  celebrated.    It  may  make  tha  ceremony 
so  simple  that  its  celebration  only  requires  tha  consent  in  writing  of  tha 
parents  of   the  ohild,  and  the  acceptance  of   such  consent  by  the  person 
desiring  to  adopt  and  filing  tuch  paper  with  a  public  offioer":  EstaU  o/ 
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Urn  rijfot  of  fee  father  to  the  ewstody  of  his  child  biotM  afaeetase  right, 
Wt  that  it  »  in  ell  emi  referable  and  snhordinnte  to  fee  iatereets  and 
welfare  of  the  ehiMf "  and  he  therefore  held  that  though  a  etatate  aught  be 
eo»«*-«*d  aa  entitling  a  court  to  proceed  to  anthoi  iaa  an  adoptioa  of  a 
minor  crnld  without  notice  to  a  parent*  who  was  alleged  to  have  abandoned 
it,  yet  the  etatate  eoald  not  for  that  reaaoa  be  adjadged  aa  sonata  tatioaal. 
1  \i+.r*  ia  atill  leas  merit  in  the  elaim  that  adoption  atatatoa  may  ha  uncon- 
stitutional because  they  deprive  thoae  who  othetwiaa  woald  be  heirs  of 
the  adopting  parent  of  their  righto  of  inheritance.  Until  aa  estate  haa 
actually  Income  Tested  by  inheritance,  aa  hair  can  have  ao  vented  internet 
in  it  whatever,  and  therefore,  neither  a  statate  of  adoption  nor  any  other 
statute  whose  "  incidental  effects  change  the  descent  or  devolution  of  pro- 
perty" ia  Invalid,  aniens  it  defeats  vested  rights:  eVwolfv.  Mobtrta,  115 
Mas*.  202. 

Another  objection  haa  been  made  against  adoption  statutes  which  may  be 
regarded  aa  quest ioning  their  constitutionality,  when  an  effect  ia  claimed  to 
them  of  a  retroactive  character.  For  instance,  the  statute  may  authorise 
the  adoption  for  certain  causes,  or  may  justify  the  action  of  the  court, 
without  giving  any  notice  to  a  parent,  or  in  disregard  of  his  wishes,  when  it 
appears  that  ha  haa  been  divorced,  because  of  his  adultery,  or  other  miscon- 
duct, and  the  statute  ia  sought  to  be  applied  in  support  of  an  adoption  made 
after  its  enactment,  but  the  parent's  consent  ia  dispensed  with,  because  of 
tome  wrongful  act  of  his  antedating  the  statute,  and  which,  when  oommitted. 
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did  not  include  in  its  consequences  the  adoption  of  hi*  child  by  another* 
without  the  parent's  consent.  The  statute  is  not,  however,  regarded  as 
imposing  a  punishment  upon  such  parent,  nor  as  depriving  him  of  any  vested 
right,  but  merely  as  promoting  the  welfare  of  his  child,  by  not  leaving  its 
interests  under  the  control  of  a  parent  whose  unfitness  for  such  control  the 
legislature  assumes  to  be  a  provable  consequence  of  his  misconduct,  The 
statute  is,  therefore,  applicable  retroactively  to  sustain  the  subsequent 
adoption  of  all  minors  under  the  conditions  prescribed  in  the  statute,  though 
some  or  all  of  the  conditions  existed  anterior  to  the  statute,  and  did  not  then 
authorise  any  adoption  whatever,  or  any  adoption  without  first  securing  the 
coiuent  of  the  natural  parent  or  parents:  Estate  0/  William*,  102  OaL  70;  41 
Am.  St.  Rep. 

A* to  the  Persons  Whs  May  Adopt  a  Child,  the  only  decisions  coming  within 
our  observation  relate  merely  to  the  question  of  residence,  and  of  the  joinder 
of  two  or  more  persons  in  a  single  adoption.  The  statutes,  generally,  though 
not  universally,  require  the  adopting  person  to  be  an  inhabitant  or  resident 
of  the  state,  and,  in  some  instances,  this  requirement,  though  not  directly 
expressed  in  the  statute,  has  been  held  to  be  implied.  Thus,  in  a  proceeding 
in  Massachusetts  for  the  partition  of  real  property  in  which  one  of  the 
claimants  asserted  title  by  virtue  of  adoption  proceedings  conducted  in  New 
Hampshire,  it  appeared  that  the  statute  of  the  latter  state  authorised  the 
adoption  of  a  child  on  petition  to  the  probate  court  in  the  county  where  the 
petitioner  or  the  child  resides,  and  that  the  adopting  parent  in  the  case 
before  the  court  was  not  a  resident  of  the  state  of  New  Hampshire  when  the 
petition  was  filed  or  the  order  for  the  adoption  made.  The  adoption  was 
declared  void,  because  "such  a  statute  is  not  to  be  presumed  to  extend  to  a 
case  in  which  the  domicile  of  those  petitioning  for  leave  to  adopt  a  child  is  in 
another  state;  the  provision  in  the  statute  of  New  Hampshire,  that  the 
decree  may  be  made  in  the  county  where  the  petitioner  or  the  child  resides, 
implies  that  the  statute  is  intended  to  be  limited  to  oases  in  which  all  the 
parties  have  their  domicile  in  that  state,  and  there  is  no  presumption  in  favor 
of  the  jurisdiction  of  the  probate  court  exercising  a  special  authority  con- 
ferred by  statute,  and  not  according  to  the  usual  course  of  proceedings  at 
common  law  or  in  chancery":  Foster  v.  Waterman,  124  Mass.  602. 

Joint  Adoptions, — In  several  cases  adoption  proceedings  have  been  ques- 
tioned, because  they  purported  to  be  joint  and  to  authorise  the  adoption 
both  by  a  husband  and  his  wife,  so  that  the  person  adopted,  instead  of 
becoming  the  child  of  one  of  the  spouses  only,  became  the  child  of  both. 
While  the  statutes  often  require  the  consent  of  one  spouse  to  the  adoption 
of  a  child  by  another,  it  is  somewhat  remarkable  that  none  of  them  in  direct 
terms  purport  to  authorise  the  joint  adoption  by  a  husband  and  wife.  In 
no  case  has  an  adoption  been  declared  invalid  because  purporting  to  be 
the  joint  act  of  two  spouses.  Such  adoption  may  be  defended  either  upon 
the  ground  that  the  joinder  of  the  wife  therein  is  a  mere  superfluity,  in  no 
way  affecting  trie  validity  of  the  adoption,  as  against  the  husband  and  his 
successors  in  interest  {Abney  v.  Ds  Loach,  84  Ala.  803),  or,  in  those  states  in 
which  there  is  no  incapacity  on  the  part  of  the  wife  to  adopt  a  child  with  the 
consent  of  her  husband,  the  adoption  may  be  treated  as  the  joint  act  of  both, 
and  as  rendering  the  person  adopted  the  child  of  both,  as  if  born  to  them  in 
wedlock.  Hence,  the  courts  of  Indiana  and  California  have  both  indicated 
that  under  their  statutes  an  adoption  may  be  by  both  spouses  as  well  as  by 
one.  The  statute  of  Indiana  authorises  the  adoption  of  a  minor  child  by 
any  person.    In  a  case  in  which  the  adoption  appeared  to  be  the  joint  act  of 
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•**!  feeret?  t*e  beet  iatetast  of  the  state,  as  well  as  of  the 
**d  the  ner*'*  adopted,  mm  aeeared,  and  H  is  s'lani 
#t*At  4*ft*r«M*M>ft  of  those  statute*  ebooid  have  Uea  applied  a*  an j  cmi  f or 
th«  yurpm  of  thwarting  the  will  of  the  adopting  parent*  sad  dwinaeritiag 
•4*0*4  *uMr*u  ia  faror  of  the  kindred  by  blood,  whom  ta*  adopting  parent 
fcvl  ava  gbt  to  include  from  participation  in  bis  estate  by  the  adoption  of  a 
*b'J4  of  efj'/tber  person*  This  hostility  is  gradoallj  disappearing;  perhaps 
It  bee  already  disappeared,  Heace  we  find  the  court,  ia  Cqfcr  ▼.  Scroggm^ 
¥H  AU,  UU,  «rd€,  p,  62,  declaring,  thai  "a  liberal  operation  and  intend- 
4iw$H%  fthwM  U  gireo  to  the  statute."  In  another  ease  it  was  said  that, 
"  whether  a  proper  eoostnietion  of  each  legislation  shoald  be  striot  or  Ub» 
«r»l,  It  mutt  e*f  Wifily  be  reasonable,  and  fairly  gi"  «ffeot  to  its  intent  wt 
Jtmlmg  *,  Ji<w,  1 U  Mo.  114,  So  it  was  said  in  the  resent  ease  of  Jh^md 
f ,  /WW/,  Mity,  1*03,  in  the  supreme  court  of  Wyoming:  "We  now  earns  to 
41m  Miftiii  volition  la  tb«  osss,  via.,  Were  the  adoption  proceedings  had  in  eon- 
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formity  with  the  provisions  of  oar  statute?  The  determination  el  this  qnettion 
demands  examination  of  the  statute,  and  also  of  the  general  principles  of  the 
law  relating  to  the  rights  and  da  ties  of  parents  and  children.  It  must  be 
admitted  in  the  beginning  that  a  proceeding  in  adoption  was  wholly  unkuown 
to  the  common  law,  and  in  our  system  of  jurisprudence  it  is  purely  a  statu* 
tory  matter,  fienos  it  follows  that  in  order  to  give  any  validity  to  such  pro- 
ceedings, they  must  have  been  conducted  in  substantial  conformity  with  the 
provisions  of  the  statute,  and  its  requirements  observed;  but,  notwithstand- 
ing this,  it  ought  not  to  be  overlooked,  in  the  examination  of  oases  growing 
out  of  the  exercise  of  this  statutory  right,  that  the  right  is  a  beneficial  one, 
both  to  the  public  and  to  those  immediately  concerned  in  its  exercise.  Since 
its  incorporation  into  our  system  (and  the  fact  19  such  statutes  have  been 
adopted  in  nearly  every  one  of  our  states)  the  homes  of  many  childless 
parents  have  been  brightened  and  made  happier  because  the  law  enabled 
them  to  bring  into  that  home  a  child  upon  whom  their  affections  could  cen- 
ter and  develop.  Many  an  orphan  child,  and  many  a  child  whose  parents 
were  unable,  by  misfortune  or  their  own  infirmities,  to  care  for,  have,  by 
means  of  this  statutory  right,  found  good  homes,  loving  and  affectionate 
parents,  and  thereby  grown  up  to  be  good  and  Valuable  members  of  society, 
when  otherwise  they  would  have  spent  their  early  years  in  ignorance  and 
vice,  and  in  such  surroundings  grown  up  to  young  manhood  or  young 
womanhood  simply  to  swell  the  overflowing  ranks  of  the  vicious  and  crimi- 
nal classes  of  society;  and  hence  it  seems  to  me  that  in  cases  of  this  kind  it 
is  not  the  duty  of  the  court  to  bring  the  judicial  microscope  to  bear  upon  the 
case,  in  order  that  every  slight  defect  might  be  enlarged  and  magnified,  so 
that  a  reason  might  be  found  for  declaring  invalid  an  act  consummated 
years  before,  but  rather  approach  the  case  with  the  inclination  to  uphold 
such  acts,  if  it  is  found  that  there  was  a  substantial  compliance  with  the 
statute," 

Where  there  is  a  completed  attempt  to  adopt  a  child,  and  it  clearly 
appears  that  the  consent  had  been  given  of  all  persons  whose  consent  is 
necessary,  and  the  child  has  been  received  in,  and  made  a  part  of,  the  family 
of  the  adopting  parent  or  parents,  the  provisions  of  the  statute  respecting 
the  mode  in  which  proceedings  for  adoption  should  be  conducted  are 
directory  merely:  In  re  Johnton,  98  CaL  531.  Hence  the  adoption  will  not 
be  disregarded  as  void  in  collateral  proceedings  because  the  papers  were 
signed  before  they  were  presented  to  the  judge  instead  of  at  the  time  he 
made  his  order:  In  re  Johnson,  98  CaL  631;  or  the  name  of  the  adopted 
child  did  not  appear  in  the  body  of  the  instrument  of  adoption  or  in  the 
order  of  the  court,  if  its  identity  is  otherwise  clearly  manifested:  Bancroft 
v.  Bancroft,  53  Vt.  9;  Foeburg  v.  Roger*,  114  Mo.  122;  or  that  the  judge  did 
not  examine  the  child  personally,  it  being  under  the  age  of  consent:  In  re 
Johnson,  98  CaL  531;  or  the  record  of  adoption  is  found  in  the  book  of  wills 
and  deeds  instead  of  in  the  minutes  of  the  probate  court,  and  fails  to  state 
the  age  of  the  child:  Abney  v.  Dt  Loach,  84  Ala.  393;  or  the  order  is  made 
in  open  court  instead  of  at  ohambers,  if  it  is  in  fact  signed  by  the  judge  and 
sued  in  the  adoption  proceedings,  though  it  recites  that  it  was  mads  by  the 
court,  and  it  is  the  judge,  and  not  ths  court,  that  was  authorised  to  act  in  the 
matter  of  adoptions:  Estate  of  Newman,  75  CaL  213;  7  Am.  fit.  Rep.  146;  or 
jhe  oonsent  of  the  judge  was  entered  on  a  detached  piece  of  paper,  there  being 
sin  statute  prescribing  the  manner  in  which  his  records  should  be  kept,  and 
jo  evidence  that  he  kept  them  in  any  other  ways  Nugent  v.  Povdh  Wye, 
Hay,  1893,  or  the  judge  fails  to  witness  the  signature  of  the  adopting  parents 
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or  his  assignee,  as  compliance  with  the  requirements  and 
conditions  prescribed  by  section  216  of  that  act,  in  respect  of 
each  of  said  tax  deeds.  These  several  affidavits,  in  the 
respect  here  considered,  are  the  same,  and  the  objection  is 
common  to  all. 

By  section  216  the  purchaser,  or  his  assignee,  is  required, 
among  other  things,  as  a  condition  precedent  to  his  right  to 
a  deed,  to  serve  the  notice  therein  prescribed  "  on  the  owner 
of,  or  parties  interested  in,  said  land  or  lot,  if  they  can,  upon 
diligent  inquiry,  be  found  in  the  county."  And  it  is  further 
provided  that  "if  ...  .  the  owners  cannot  be  found  in  the 
county,"  then  such  purchaser,  or  his  assignee,  shall  publish 
such  notice  in  some  newspaper,  etc.  It  is  clear  that  personal 
service  of  the  notice  upon  the  owner,  etc.,  is  required  when,  by 
diligent  inquiry,  he  or  she  can  be  found  in  the  county,  and 
resort  to  publication  of  the  notice  can  avail  or  be  held  to  be 
sufficient  to  entitle  the  purchaser  or  assignee  to  a  deed,  or  to 
authorize  the  clerk  to  execute  the  same,  only  when  the  owner 
cannot,  upon  such  inquiry,  be  there  found.  This  provision 
M1  requiring  personal  service,  if  to  be  found  in  the  county, 
was,  as  said  in  Wilson  v.  McKenna,  52  111.  43,  "intended  for 
wise  purposes — to  prevent  owners  of  land  from  being  deprived 
of  their  titles  except  upon  actual  notice,  if  practicable  to  give 
it."  And  it  is  only  when  the  presumption  that  the  owner  is 
ati  absentee  from  the  county  is  raised  by  a  failure  to  find 
him  after  diligent  inquiry,  that  constructive  notice  by  publi- 
cation is  authorized. 

By  the  next  section  of  the  statute  (217)  the  purchaser  or 
assignee,  by  himself  or  agent,  is  required  to  make  and  file 
with  the  proper  officer  authorized  to  execute  the  deed  an  affi- 
davit of  compliance  with  the  conditions  of  section  216,  stat- 
ing particularly  the  facts  relied  on  as  such  compliance.  It 
is  upon  this  affidavit  the  clerk  acts.  If  it  shows  strict  com- 
pliance with  the  statute  his  act  in  executing  the  deed  will  be 
lawful;  if  it  does  not,  it  will  be  unauthorized,  and  the  deed 
void:  Wilson  v.  McKenna,  52  111.  43;  Wiener  v.  Ghamberlin, 
117  111.  568;  Stillwell  v.  Brammell,  124  111.  338.  So  much  of 
these  affidavits  as  is  important  here  is  as  follows:  That  "  dur- 
ing the  two  months  next  preceding  the  last  three  months 
prior  to  the  expiration  of  the  time  of  redemption  from  said 
sale,  affiant  made  diligent  search  and  inquiry  in  said  county 
for  said  8.  Sankey"  (the  person  in  whose  name  assessed),  "and, 
upon  such  diligent  search  and  inquiry,  was  unable  to  find  him 
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in  said  county,"  and  that  affiant  "made  diligent  search  and 
inquiry  in  said  county  for  the  owners  of  said  premises,  andp 
upon  such  diligent  search  and  inquiry,  was  unable  to  find  anjr 
of  said  owners,  and,  upon  such  diligent  search  and  inquiry^ 
affiant  was  unable  to  find  the  names  of  any  of  said  owner  s*. 
except,"  etc.,  naming  six  persons.     There  is  no  Oliver  stato» 
ment  in  the  affidavit  that  aids  the  part  quoted.     We  are  of 
opinion  that  the  affidavit  failed  to  show  compliance  with  the 
letter  or  spirit  of  the  statute.    The  proceeding  resulting  im 
the  execution  of  the  tax  deed  is  iiricti  juris,  and  no  intend- 
ments in  aid  of  it  can  be  indulged.     The  act  is  silent  as  to* 
***  where  the  "diligent  inquiry'9  shall  be  made,  but  it  must; 
be  of  such  character  that  it  will  enable  the  party  to  swear 
that,  upon  diligent  inquiry,  the  owner  "  cannot  be  found  in  the 
county."      The    statement  that  the  affiant  made  diligent, 
inquiry  "in  the  county,"  and,  upon  such  diligent  inquiry,  the 
owner  cannot  be  found,  may  be,  and  is,  very  different  from 
the  statement  that,  upon  diligent  inquiry,  the  owner  cannot  be 
found  in  the  county.    The  first  statement  may  be  true,  and 
still,  by  resorting  to  those  means  within  the  power  of  the 
party,  and  which  an  ordinarily  diligent  person  would  resort . 
to,  the  place  where  the  owner  could  be  found  in  the  county 
might  be  readily  known.     "  Diligent  inquiry,"  as  used  in  the- 
statute,  means  such  inquiry  as  a  diligent  man,  intent  upon* 
ascertaining  a  fact,   would   usually   and    ordinarily   make- 
— inquiry  with  diligence  and  in  good  faith  to  ascertain  the 
truth.    Undoubtedly,  inquiry  in  the  county  is  proper,  and' 
ordinarily,  perhaps,  if  sufficiently  extended  in  good  faith,  all 
that  would  be  required  to  constitute  u  diligent  inquiry."     It 
is  apparent  that  this  affidavit  may  be  entirely  true — i.  e.,  that, 
upon  diligent  inquiry  "in  the  county,"  the  owners  could  not 
be  found — and  yet  the  purchaser,    or  his  assignee,  or  his 
agent,    making    the    affidavit,    have   known    that  without 
expense,  inconvenience,  or  delay  he  could  readily  ascertain 
the  place  "  in  the  county"  where  the  owner  could  be  found,  by 
inquiry  just  across  the  county  line,  or  in  some  locality  easy 
of  access.    Prudent  and  diligent  men,  who  in  good  faith  are 
seeking  to  find,  pursue  those  lines  of  inquiry  open  to  them 
which  may  lead  to  the  ascertainment  of  the  fact,  and  exercise 
at  least  ordinary  diligence   therein,  and  for  aught  that  ia 
shown,  if  the  person  making  this  affidavit  had,  with  ordinary 
diligence,  pursued  inquiry  where  the  fact  might  have  been 
found  he  would  have  found  the  owners  in  the  county.    As. 
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birth,  it  U  evident  that  no  legal  adoption  has  taken  place,  nor  has  any  con- 
summation of  it  been  attempted  until  the  aote  specified  are  done,  and  until 
that  moment  there  is  at  moat  an  intention  to  make  a  valid  adoption,  and 
this  unexecuted  intention  is  not  sufficient:  Long  v.  Hewitt,  44  Iowa,  363;  Tyler 
v.  Reynolds,  53  Iowa,  146;  Shearer  v.  Weaver,  56  Iowa,  578.  While  there 
have  been  cases  in  which  agreements  to  adopt  a  child  and  make  it  the  heir, 
or  to  give  it  specific  property,  have  been  specifically  enforced  where  the 
child  had  performed  all  the  agreement  to  be  performed  ou  its  part:  Van  7Sn* 
v.  Van  Tine,  N.  J.  Ch.,  Sept.  12,  1888;  15  Atl.  Rep.  249;  Van Dy new.  Vrm- 
land,  11  N.  J.  Eq.  370,  we  apprehend  that  these  cases  are  not  sustainable 
under  the  authorities,  and  that,  at  least  in  so  far  as  a  statutory  adoption  is 
concerned,  it  cannot  be  perfected  in  equity,  and  that  where  the  parties  have 
not  executed  an  instrument  purporting  to  consummate  an  adoption,  their 
failure  to  do  so  cannot  be  cured  by  a  suit  in  equity  to  obtain  for  the  child 
the  benefit  of  an  adoption  agreed  to  be,  but  not  actually,  made:  Sliarkey  v. 
McDermoU,  16  Mo.App.  80. 

Proceedings  for  an  Adoption  are  in  some  of  the  state*  commenced  by  a  peti- 
tion, and  a  court  or  judge  is  authorised  to  act  in  the  matter.  As  to  the  facta 
to  be  disclosed  by  the  record,  it  is  certain  that  they  need  not  be  other  than 
the  statute  expressly  requires,  and  that,  while  certain  conditions  precedent 
may  be  necessary  to  support  the  adoption,  these  conditions  need  not  be  set 
forth  in  the  petition  unless  the  statute  has  so  declared:  Barnard  v.  Barnard, 
119  III  92.  Furthermore,  the  petition  is  liberally  construed,  and  the 
absence  of  certain  averments  in  it,  conceding  them  to  be  essential,  may  be 
supplied  by  the  caption.  Thus,  if  the  petition  commences  with  the  name 
of  the  state  and  county,  and  says  that  M.  of  that  county  hereby  declares, 
etc.,  this  is  a  sufficient  statement  of  the  place  of  residence  to  support  the 
adoption  in  that  county:  Abney  v.  De  Loach,  84  Ala.  393.  When  a  petition 
was  objected  to  on  the  ground  that  it  did  not  "allege  that  the  child  whose 
adoption  is  sought  is  not  a  sister  or  aunt  of  the  petitioners,  or  either  of 
them,"  the  eourt  answered  that  "without  considering  whether  these  are  not 
sufficiently  included  in  the  allegation  that  the  child  is  a  fouudling,  whose 
parents  are  unknown,  we  do  not  think  the  technical  rules  of  pleading  should 
be  strictly  applied  in  a  proceeding  of  this  kind.  It  is  more  important  that 
the  petition  should  contain  the  facts  relating  to  the  child  and  its  parents, 
which  may  give  information  to  those  interested,  than  that  it  should  be  for- 
mally correct  as  a  pleading.  If  practically  insufficient,  the  probate  court 
can  order  an  amendment":  In  re  Eddtt,  137  Mass.  346. 

The  statutes  frequently  require  the  child  to  be  adopted,  and  the  persons 
adopting  it,  or  both,  to  be  residents  of  the  county  where  the  proceeding  takee 
place.  It  is  doubtful  whether  the  want  of  such  residence  as  a  matter  of  fact 
is  such  an  irregularity  as  to  avoid  the  proceedings.  So  far  as  the  order  or 
other  writing  is  concerned,  any  statement  therein  from  which  it  can  be 
reasonably  inferred  that  the  parties  are  residents  of  the  county  is  sufficient, 
and  if  the  adopting  parent  should  falsely  state  himself  to  be  a  resident*  both 
he  and  his  personal  representative  will  be  estopped  from  controverting  the 
statement  for  the  purpose  of  annulling  the  adoption:  Estate  of  Williams,  102 
Cal.  70;  People  v.  Bloedel,  16  N.  Y.  Supp.  837;  Abney  v.  De  Loach,  84  Ala. 
393;  Van  Matre  v.  Sankey,  148  111.  536;  ante,  p.  196.  If  a  statute  provides 
that  the  consent  of  the  parent  or  parents  of  the  child  must  be  given,  there 
can  be  no  doubt  that  their  rights  as  parents  caunot  be  cut  off  in  the  absence 
of  such  consent,  unless,  indeed,  where  the  proceeding  is  judicial,  and  they 
have  had  notice  theiuof,  and  an  opportunity  to  resist  the  action  taken.    If 
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by  any  proper  means  a  parent  claims  a  right  to  tike  custody  or  services  of 
his  child,  and  is  resisted  on  the  ground  that  an  adoption  has  takes  plaoa, 
whereby  it  bae  become,  in  contemplation  of  law,  the  child  of  another,  he) 
may,  unless  cut  off  by  some  judicial  inquiry  and  determination  already  had, 
show  that  he  did  not  consent  to  such  adoption,  and  had  no  notice  thereof, 
and  that  it  is,  therefore,  as  against  him,  void:  Luppie  v.  IFftictftt,  37  N.  J.  Eq. 
245;  In  re  Humphrey,  137  Mass.  84;  Re  Chambers,  80  Oal.  218}  fuvgemm  v. 
Jones,  17  Or.  204;  11  Am.  St.  Rep.  808.  TWe  are,  indeed,  eases  in  which 
the  want  of  consent  has  been  successfully  urged  in  a  collateral  proceeding  to> 
which  the  parent  was  not  a  party,  and  in  which  the  child's  rights  of  inher- 
itance from  the  adopting  parent  have  been  denied,  because  ft  was  not  shown 
that  its  natural  parent  had  consented  to,  Or  had  notice  of,  the  adoption: 
Furpuon  v.  Jones,  17  Or.  204;  11  Am.  St.  Rep.  808. 

A  natural  parent  may  hare  been  guilty  of  some  offense,  or  manifested 
some  moral  depravity  on  account  of  which  his  rights  as  parent  have  been 
annulled,  or  he  may  have  abandoned  bis  child  to  the  ears  of  strangers,  or 
exhibited  a  total  indifference  to  its  Welfare.  Shall  it  be  deprived  of  tho 
right  to  be  adopted,  or  of  the  benefit  Of  an  adoption  supposed  to  have  been 
made,  becaqse  his  consent  to  the  adoption  has  not  been  had  ?  Thus,  where 
such  parent  appears  for  the  purpose  of  asserting  hie  or  her  supposed  right  to 
the  custody  of  the  child,  the  right  may  be  denied  where  there  has  been  an 
abandonment  of  parental  duties,  and  an  apparent  purpose  to  relinquish 
parental  claims:  Winans  v.  Luppie,  47  N.  3.  Eq.  302.  Generally,  whenever  a 
parent  has  done  some  act,  or  been  guilty  of  some  misconduct  or  omission  on 
account  of  which  he  has  ceased  to  possess  parental  rights,  he  may  be  disre* 
garded  in  proceedings  for  adoption.  His  consent  is  not  a  prerequisite,  and 
notice  to  him  need  not  be  given:  Nugent  v.  Powell,  Wyo.,  May,  1898.  If,  as 
a  result  of  a  suit  for  divorce,  the  mother  has  been  awarded  the  custody  of  tho 
child,  the  father  is  not  entitled  to  be  heard  in  proceedings  for  its  adoption,  and 
though  he  appears  and  opposes  them,  the  adoption  may  be  Consummated: 
Baker  v.  ftrahom,  33  IlL  App.  69.  Should  the  mother  die  and  the  child  bo 
taken  to  another  state,  where  it  is  adopted,  without  seeking  the  consent  of  the 
father  or  giving  him  any  notice  of  the  proceedings,  such  adoption  is  valid,  at 
least  between  the  child  and  the  adopting  parents  and  their  personal  repre- 
sentative, and  entitles  it  to  the  estate  of  the  parents  after  their  decease,  in 
preference  to  their  natural  heirs:  Estate  of  Williams,  102  Cal.  70;  41  Am.  St. 
Rep.  The  father  of  an  illegitimate  child  is  not  a  person  whose  consent 
is  necessary  to  its  adoption,  and  is,  therefore,  not  entitled  to  notice  of  pro- 
ceedings for  that  purpose:  Gibson9*  Appeal,  164  Mass.  378. 

The  statutes  also  require  the  consent  of  the  adopting  parents,  and  doubt* 
leas  as  against  either,  no  rights  can  be  acquired  where  it  appears  that  he  or 
she  did  not  consent  to  the  adoption.  Though  the  claim  is  made  that  the 
parent  has  been  guilty  of  abandoning  his  child,  or  of  some  other  misconduct 
whereby  he  has  forfeited  his  parental  rights,  and  rendered  his  consent  to 
the  adoption  unnecessary,  he  is  entitled  to  be  heard  upon  this  question,  and 
adoption  proceedings  to  which  he  is  not  a  party,  and  of  which  he  had  no 
notice,  are  not  binding  upon  him.  The  proceedings,  though  they  take  place 
in  court,  and  though  "the  order  may  beset  aside  on  petition,  appeal,  or 
certiorari,"  are  absolutely  void  as  against  a  nonconsenting  parent  where  the 
record  shows  that  such  parent  was  represented  by  a  person  "  duly  appointed 
by  the  court  for  that  purpose,"  but  does  not  affirm  that  any  notice  was  given 
to  such  parent^  and  no  steps  were  in  fact  taken  to  acquire  jurisdiction  over 
him.     He  may,  therefore,  subsequently  maintain  an  action  against  the  adopt- 
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nor  is  the  question  material  when  the  validity 
eciUterally  in  question.  The  acta  to  be  done 
officer,  and  the  adoption  cannot  be  collaterally  avoided  becaass  the  examina- 
tion was  or  was  not  of  a  particular  character;  nor,  when  the  child  is  of  tender 
years  and  not  of  an  age  requiring  its  consent,  can  the  adoption  be  disre- 
garded because  the  record  shows  that  it  was  not  examined  at  all:  In  re  John- 
son, 98  CeL  531. 

Proceedings  to  Annul  Adaption*. — If  the  adoption  takes  place  aa  the  result 
of  judicial  proceedings,  and  the  order  or  decree  baa  substantially  the  attri- 
butes of  a  judgment,  it  may  be  attacked  in  the  same  manner  as  other  judg- 
ment*. In  some  of  the  states  the  action  of  the  court  may  be  reviewed  upon 
atrpeal:  Appeal  of  Wolf%  13  AtL  Rep.  76a  This  appeal,  if  on  behalf  of  the 
child,  may  be  prosecuted  by  its  next  friend,  and  where  a  father  appealed  for 
his  child,  professing  to  act  as  its  next  friend,  in  a  proceeding  in  which  it  was 
alleged  that  he  bad  deserted  and  neglected  to  provide  for  it  for  more  than  a 
year,  it  waa  held  that  the  appeal  must  stand  subject  "to  the  power  of  Uie 
court  to  dismiss  the  father  aa  next  friend,  if  shown  to  be  unfit,  a  next  friend 
fain,'  regarded  as  an  officer  of  the  court,  removable  aa  such  in  ita  discre- 
tion": Murray  x.  Barber,  10  R.  L  612.  Under  a  statute  designating  the 
persons  entitled  to  appeal  aa  "any  petitioner  or  any  snob  child  by  his  next 
friend,"  it  was  decided  that  the  death  of  the  adopting  parent  within  the 
time  in  which  he  was  entitled  to  appeal  did  not  authorize  an  appeal  by  bis 
hsirs  or  next  of  kin.  After  referring  to  the  fact  that  neither  of  the  parties 
directly  named  in  the  statute  bad  prosecuted  any  appeal,  and  that  an  appeal 
was  attempted  to  be  taken  by  the  heirs  only,  the  court  said:  "Neither  of 
these  parties  saw  fit  to  appeal  at  the  time  the  decree  was  passed.  At  that 
tims,  tbs  petitioner  living,  it  is  clear  that  the  heirs  presumptive  had  no 
right  to  appeal.  They  were  not  petitioners,  nor  could  they,  in  any  legal 
teust,  be  the  representatives  of  the  petitioner.    The  adoption  of  the  child 
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could  impost  no  duties  or  obligations  upon  them.  Nor  had  they  any  vssted 
rights  as  heirs  which  the  adoption  would  interfere  with.  Nothing  in  this 
respect*  the  prospeot  of  which  it  was  not  entirely  competent  for  the  peti- 
tioner to  deprive  them,  either  by  the  adoption  el  an  heir  or  in  various 
methods  known  to  the  law.  Nor  are  their  rights  increased  by  her  death. 
If  they  are  deprived  of  their  inheritance,  it  is  by  the  not  of  the  ancestor 
legal  and  competent  for  her  to  perform,  and  by  which  they  must  abide* 
It  ie  equally  clear  that  they  cannot  appeal  as  representatives  of  the  petU 
turner.  Nor  as  heirs,  for  as  such  they  arc  acting  and  must  act,  if  at  all. 
in  their  own  behalf  and  for  their  own  interests.  Not  as  adininistrators,  if 
suoh  they  were,  for  the  decree  is  the  result  of  the  completed  act  of  the 
intestate":  Gray  v.  Gardner,  81  Me.  564. 

A  decree  of  adoption  may  doubtless  be  vacated  by  a  court  upon  such 
grounds  us  would  entitle  it  to  vacate  any  other  order  or  decree.  In  Masse* 
chusctui  the  probate  court,  in  which  adoptions  must  take  place,  has  the 
general  power  of  correcting  "  errors  arising  out  of  fraud,  or  mistakes  in  its 
decrees."  In  1890  a  petition  was  filed  in  that  court  by  the  heirs  at  law  of 
an  adopting  parent  to  revoke  and  annul  the  decree  of  adoption  made  at  her 
instance  in  1884,  on  the  ground  that  at  that  time  she  was  of  unsound  mind, 
and  was  induced  to  present  the  petition  for  adoption  by  fraud  and  undue 
influence  practiced  upon,  and  exercised  over,  her.  The  court  was  of  the 
opinion  that  these  facts  were  such  that  it  was  authorised  to  vacate  the  judg- 
ment of  adoption  for  fraud  in  its  procurement,  though  it  was  conceded  that 
during  the  lifetime  of  the  adopting  parent  her  heirs  bad  no  right  of  appeals 
Tucker  v.  Fist,  164  Mass.  574.  Probably  a  decree  of  adoption  may  be 
vacated  by  a  suit  in  equity  for  fraud  in  obtaining  it,  as  where  at  the  time  it 
sought,  and  entered,  the  adopting  parent  was  of  weak  and  unsound 
I,  and  subjected  to  undue  influence,  bat  in  the  only  instance,  so  far  as 
we  arc  aware,  in  which  this  relief  was  sought  it  was  denied  because  there 
wae  no  showing  of  any  fraud  on  the  part  of  the  child  other  than  such  as 
might  be  inferred  from  the  fact  of  his  being  eighteen  years  of  age  at  the 
time  of  the  adoption,  and  his  acquiescing  therein:  Brown  v.  Brown,  101 
Ind.  340. 

The  General  Effect  of  the  Adoption  of  a  Child  is  to  change  its  state*  and  to 
make  it,  in  contemplation  of  law,  the  child  of  the  person  or  persons  adopt- 
ing it,  This  is  especially  true  between  it  and  the  adopting  parent  or  parents. 
It  is  subject  to  the  same  dutiee  as  a  natural  ohild,  and  henoe  cannot  main* 
tain  any  action  for  services  rendered  while  residing  with  its  adopting  parents 
as  a  part  of  their  family,  although  it  has  reached  the  age  of  majority, 
because  the  presumption  here,  as  in  the  case  of  other  children  residing  with, 
and  forming  a  part  of,  the  family  of  their  parents,  irrespective  of  their  age 
is,  that  such  services  as  were  rendered  were  given  without  any  understand- 
ing that  they  should  be  paid  for:  Lunay  v.  Vantyne,  40  Vt  501.  On  the 
other  hand,  the  obligation  of  the  adopting  parent  is  the  same  as  if  he  were 
a  natural  parent,  and  henoe  he  is  bound  to  give  the  ohild  the  same  support 
mad  maintenance,  and  the  same  humane  treatment  to  which  it  would  be 
entitled  if  born  to  him  in  lawful  wedlock:  Fosburg  v.  Roger*,  114  Mo.  122. 

The  Rigid  of  Inheritance  of  an  Adopted  Child  in  the  Estate  of  hie  Adopting 
Parent  or  parents  is  the  same  as  if  it  were  a  ohild  born  to  them  during  mar- 
riage: Inre Newman,  75  Gal.  213;  7  Am.  St  Rep.  145;  Morrieon  v.  Session*, 
70  Mich.  207;  14  Am.  8t.  Rep.  400;  Rowan'*  Appeal,  182  Fa.  8t  290;  John* 
eon**  Appeal,  88  Pa.  St.  346.  An  adopted  child  is  entitled  in  some  of  the 
states  only  to  that  portion  of  the  estate  of  the  adopting  parent  which  he 
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could  nave  devised  or  bequeathed  at  the  time  of  hit  death:  Mfeaderr.  Archer, 
86  K.  H.  214.  la  Texas,  however,  if  the  adopting  parent  at  the  date  of  bin 
death  baa  a  child  or  ohildren  horn  in  lawful  wedlock  the  adopted  child  can 
aa  inch  succeed  to  no  more  than  one-fourth  of  the  eetate:  Bckfbrd  r.  Knox, 
67  Tex.  200.  The  right  of  aa  adopted  child,  like  that  of  any  other  child  or 
heir,  is,  however,  subject  to  the  testamentary  power  of  the  adopting  parent, 
nor  can  this  power  be  impaired  by  any  agreement  made  at  or  prior  to  the 
adoption,  that  the  child  shall  receive  a  certain  portion  of  the  eetate,  or  shall 
become  hie  sole  heir:  AuaUn  v.  Davis,  126  Ind.  472;  20  Am.  81  Rep.  406. 
It  is  probable  that  if  an  adopted  child  k  not  named  k»  the  will  of  its  adopt- 
ing parent,  it  will,  nevertheless,  Kke  any  other  lawful  child,  take  the  same 
share  of  hie  estate  as  if  he  had  died  intestate.  If,  however,  before  the  adop- 
tion, the  dhiM  it  named  ae  a  beneficiary  in  a  will  by  the  name  it  then  bears, 
and  the  adopting  parent  dies  without  making  any  farther  will,  the  child  will 
not  be  regarded  ae  emitted  from  snoh  will,  and,  therefore,  mast  accept  what  ie> 
therein  given  to  him  instead  of  the  share  to  which  he  would  have  been  enti- 
tled had  the  adopting  parent  died  intestate:  Bowdkar  v.  BeemVeor,  112  Mass. 
184. 

Of  course,  if  the  statute  authorising  the  adoption  confers  Upon  the  ohihi 
adopted  the  rights  of  a  child  by  birth,  persons  who  before  the  adoption  were 
neat  of  km  to  the  adopting  parent,  and  entitled  to  oertain  sights  in  than 
capacity,  may  eease  to  be  his  next  of  kin,  and  the  rights  based  upon  sneb 
kinship  may  terminate*,  Thus,  the  next  of  kin  may  be  entitled  to  resist  the 
probate  of  a  will,  of  to  institute  proceedings  to  revoke  snoh  probate  after  it 
has  been  granted.  Bat,  if  the  testator  has  adopted  a  Child,  who  has  thereby 
become  his  next  of  kin,  or  his  sole  heir,  the  natural  kindred,  so  long  as  the 
adoption  remains  in  force,  have  no  interest  in  his  estate  in  any  contingency, 
and  therefore  cannot  attaek  his  will:  Estate  cf  Willkmm,  102  CaL  70;  41 
Am.  81  Rep*  If  there  are  any  grenade  upon  which  the  adoption  may  be 
avoided  by  proceedings  to  vacate  it,  those  proceedings  most  be  eondneted  to 
a  successful  issue  before  the  will  can  be  assailed.  The  assault  upon  the 
adoption  and  upon  the  will  eaimot  be  carried  on  at  the  same  time  and  as  n 
part  of  the  same  proceeding:  Fifhe  v.  Pratt,  157  Mass.  83. 

In  some  instances  conflicts  have  arisen  between  the  wife  of  an  adopt* 
ing  father  and  his  adopted  child,  she  on  her  part  olsiming  that  he 
must,  so  far  as  her  interests  are  involved,  be  regarded  as  dying  without 
issue.  If  the  widow  joined  in,  or  assented  to,  the  adoption  so  that  it  may 
be  regarded  as  her  act  as  well  as  ths  aot  of  her  husband,  even  conceding 
that  it  does  not  make  the  child  hers  to  the  extent  that  it  would  be  her  heir 
upon  her  death,  she  will  generally  not  be  able  to  maintain  that  as  against 
her  interests  the  adoption  has  not  given  the  person  adopted  the  rights  of  the 
child  of  the  adopting  father.  Therefore,  if  the  statutes  of  the  state  provido 
that  "  if  the  intestate  leaves  issue,  his  widow  shall  have  one- third,  and  if  no 
issue,  one- half  "  of  certain  property,  she  cannot,  as  against  the  adopted  child, 
recover  more  than  one-third  of  such  property:  Atc/iinon  v.  Atchison,  89  Ky. 
488;  Buckley  v.  Franer,  163  Maes.  625;  Rowan'*  Appeal,  132  Pa,  St  299.  In 
Indiana,  where  the  widow  is  entitled  to  a  certain  share  in  the  event  that 
her  husband  leaves  a  child  by  a  former  wife,  it  was  held  that  a  child  by 
adoption  is  not  in  legal  contemplation  a  ohild  by  a  former  wife,  and  therefore 
that  its  existence  cannot  deprive  snob  widow  of  any  interest  in  the  eetate  of 
her  husband,  of  which  she  is  deprived  only  upon  his  leaving  a  child  of  n 
previous  marriage:  Lowihain  v.  Lusher,  52  Ind.  330;  but  this  position  appears 
to  have  been  abandoned  by  n  majority  of  the  oourt  in  the  later  oass  of 


Oct  1893.]  Van  Matre  «.  Sankct.  ttfr 

Marketer  r.  frame*,  192  Ind.  294.    By  the  statutes  of  Vermont,  if  a  husband)/ 
sties  without  fame,  "  his  widow  shall  be  entitled  to  the  whole  of  his  estato 
forever,  if  moIi  estate  shall  not  exceed  one  thousand  dollars;  And  if  the  estate* 
•hall  exceed  that  gum,  the  widow  shall  be  entitled  to  one  thousand  doilsra 
and  one-half  of  the  remainder. "    Under  a  special  act  of  the  legislature  H  was- 
enacted  "that  J.  CL  C.  shall  hereafter  be  known  and  called  by  the  name  of 
J.  C.  B.,  and  is  hereby  constituted  heir  at  law  of  J.  B."    The  wife  of  J.  B. 
did  not  participate  in  procuring  this  enactment,  and  it  was  held  not  to  affect 
her  rights  in  his  estate  after  his  death.    It  will  be  seen  that  this  statute, 
while  it  purported  to  constitute  J.  C.  C.  the  heir  at  law,  did  not  in  other 
respects  purport  to  constitute  him  the  child  or  Issue  of  J.  B.,  and  that  there 
was  nothing  on  the  face  of  the  statute  interfering  wfth  the  rights  of  the  wife 
when  she  should  become  a  widow:  Stanley  r.  Chandler,  64  Vl  619.    So  far. 
as  a  surviving  wife  takes  an  interest  in  her  husband's  estate  as  his  heir,  or  one  -. 
of  bis  heirs,  wcjeannot  understand  that  her  assent  to  the  adoption  is  material; . 
except  when  the  statute  expressly  enacts  it  as  a  condition  precedent  to  the 
validity  of  the  act    She  can  hate  no  rested  right  as  heir  of  her  husband, 
nor,  indeed,  if  the  la*  allows  him  to  adopt  children  without  her  assent;  can 
she  hare  any  tested  fight  to  hare  him  die  childless.    Therefore,  if  the  statute, 
gives  to  the  person  adopted  the  rights  of  a  child  of  the  adopting  father,  then^ 
ii  there  be  a  valid  adoption,  the  wife  cannot  hold  as  heir  what  she  is  entitled' 
to  only  oil  the  contingency  of  her  husband's  dying  childless,  or  without  issue*. 
If  the  adoption  is  not  Joint  in  the  sense  that  it  if  the  act  of  both  spouses;  . 
conferring  upon  both  parental  rights  and  obligations,  then  it  hi  clear  that 
the  child  adopted  do^B  not  become  the  heir  of  the  wife,  and  cannot  as  such 
succeed  to  her  property,  whether  derived  from  her  husband's  estate  or. 
otherwise:  Sharkey  v.  McDermoU,  16  Mo.  App.  60. 

&  an  Adopted  Chltd  Dies  During  the  L{fl  of  lie  Adopting  Parent,  leaving: 
children,  such  children  will  for  most,  if  not  for  all,  purposes  be  regarded  an 
if  they  were  natural  grandchildren  of  the  adopting  parent,  and  are  entitled  to* 
represent  their  parent  and  to  receive  from  the  estate  of  his  adopting  parent 
what  he  would  have  been  entitled  to  receive  had  he  lived  until  after  such 
parent's  death:  Power  v.  Haflty,  85  Ky.  671;  Pact  v.  KUnk,  61  Gu.  220. 
Therefore,  if  a  legacy  is  bequeathed  to  an  adopting  parent,  who  dies  before, 
the  testator,  ft  does  not  lapse  if  there  is  a  statute  providing  that  a  legacy- 
shall  not  lapse  on  the  death  of  a  beneficiary  leaving  lineal  descendants,  and 
the  statute  of  adoptions  declares  that  an  adopted  child  becomes,  "  to  all 
intents  and  purposes,  the  child  of  his  adopters,  the  same  as  if  born  to  them 
in  lawful  wedlock ";   Warren  v.  PrescoU,  84  Me.  488;  80  Am.  St.  Rep.  S70. 

A  curious  complication  has  arisen  in  a  few  instances  after  the  adoption  of 
graudchildren  from  the  death  of  their  parent  by  birth  before  that  of  the 
grandparent  who  has  adopted  them  as  his  children.  In  such  cases  the  claim 
has'  been  made  that,  being  children  by  adoption,  they  are  entitled  as  such 
to  an  inheritance,  and  that  also  being  children  of  a  deceased  child,  they  are? 
also  entitled  to  represent  him,  and  to  receive  his  distributive  share.  In*. 
Iowa  it  has  been  held  that  they  may  inherit  in  both  capacities:  Wagner  v.. 
Vomer,  60  Iowa,  632;  while  in  Massachusetts  the  rights  recognised  are  those* 
as  adopted  children  only:  Delano  v.  Bruerton,  148  Mass.  619. 

It  may  be  urged  in  favor  of  the  claim  of  an  adopted  child  to  inherit  from 
its  adopting  parent  that  the  latter  has,  by  the  adopting  proceedings,  directly 
or  impliedly,  stipulated  in  favor  of  such  inheritance.  This  reason,  if  reason* 
it  be,  does  not  apply  against  persons  who  have  not  participated  in  the  adop- 
tion proceedings,  and  hence  there  has  sometimes  been  a  reluctance  to  admit. 
An.  St.  Bar..  Vol.  XXXIX.  -15 
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the  testator  snticipated  the  adoption,  or  knew  that  it  had  already  take* 
place,  and  therefore  probably  intendad  to  treat  the  pereon  adopted  aa  a 
possible  bansfieiary,  the  deciaiona  generally  exclude  the  adopted  child  from 
the  benefit  of  the  will:  Jmkkm  ▼.  Jmkh*,  64  N.  H.  407;  Sdbq/ar  ▼•  *•*• 
MPa.8a.a04i  IFfatl v.  Stone,  144 Mass. 441;  Morrison v.  oVartm*,  70  Mioh. 
S97;  14  Am.  St.  Rap.  600;  Bdmkr*  v.  Koppetman,  04  Ma  338.  Even  where 
the  teatator  himaelf  became  an  adopting  parent,  the  aame  role  waa  applied 
in  a  eaaa  in  which  it  appeared  that  a  devise  had  been  made  by  him  to  hia 
children,  and  ha  subsequently  adopted  a  child,  ha  being,  however,  married 
and  having  a  living  child,  and  the  probability  of  other  ohildren,  at  the  time 
hia  will  waa  executed:  RumtU  v.  itaestt,  84  Ala.  48.  If,  on  the  other  hand, 
a  will  devisee  property  to  a  designated  pereon  to  be  held  during  his  life,  and 
after  hia  death  to  vast  in  anoh  person  as  by  the  intestate  laws  is  entitled  to 
reoeivo  hia  estate,  hia  adopted  child,  entitled  by  snch  laws  to  his  property, 
U  within  the  benefit  of  the  devise:  Johnson  $  Appeal,  88  Pa.  St.  84&  If  the 
statute  authorising  adoptions  declares  that  an  adopted  ohild  becomes  "  to  all 
intents  and  purposes  the  child  of  hia  adopters,  the  aame  as  if  born  to  them 
in  lawful  wedlock,"  perhaps  even  in  wills  such  child  is  entitled  to  any  bene- 
fit which  may  accrue  to  a  natural  and  legitimate  ohild  of  snob  parent. 
Hence  an  adopted  ohild  has  been  held  to  be  entitled  to  a  legacy  bequeathed 
to  its  adopting  parent,  and  which  never  vested  in  him  because  of  hia  death 
prior  to  that  of  the  testator.  8peaking  upon  this  subject  it  was  said:  "  It 
ta  aa  competent  for  the  legislature  to  place  a  child  by  adoption  in  the  direct 
line  of  descent,  as  for  the  common  law  to  place  a  ohild  by  birth  there.  And 
this  is  precisely  what  the  legislature  has  done,  and  what  it  undoubtedly 
intended  to  do,  when  in  strong  and  emphatic  language  it  deelared  that  a 
legally  adopted  ohild  becomes  to  all  intents  and  purposes  the  child  of  the 
adopters,  the  same  as  if  he  were  born  to  them  in  lawful  wedlock":  Warren  v. 
PrucoU,  84  lie.  483;  80  Am.  St  Rep.  870.  In  Massachusetts  property  waa 
voluntarily  transferred  to  a  life  insurance  company  to  receive  and  manage  it 
npon  certain  trusts  "provided  for  in  the  declaration,  to  the  settler  during 
hia  lifetime,  and  upon  hia  death  to  transfer  the  principal  sum  to  his  exec- 
utors or  administrators,  in  trust  for  the  special  use  and  benefit  of  any  child 
or  children"  of  such  settler,  and,  in  ease  he  should  die  without  leaving  any 
issue,  then  to  pay  the  principal  sum  to  hia  mother,  or,  in  the  event  of  her 
death  before  hia,  then  to  bis  executors  or  administrators  in  trust  for  the  nee 
of  his  heirs  at  law  and  the  heirs  at  law  of  his  mother.  Many  years  after* 
wards  the  settler  and  hia  wife  presented  a  petition  to  the  probate  court  for 
the  adoption  of  a  minor  child,  and  snob  proceedings  were  thereafter  taken 
that  the  child  waa  adopted  in  conformity  to  the  statutes  of  Massachusetts, 
and  afterwards  the  adopting  father  died  leaving  no  child  or  issue  other  than 
such  adopted  child.  It  waa  insisted  that  this  ohild  was  not  one  contem- 
plated by  the  deed  of  trust,  and  therefore  that  the  adopting  father  must  be 
considered  as  having  died  childless,  and  without  issue.  The  statute  of  that 
state,  npon  the  subject  of  adoption,  provided  that  "  a  ohild  so  adopted  shall 
be  deemed,  for  the  purpose  of  inheritance  by  snob  child,  and  all  other  legal 
consequences  and  incidents  of  the  natural  relation  of  parent  and  child,  the 
child  of  the  parents  by  adoption,  the  same  aa  if  he  had  been  born  to  them 
in  lawful  wedlock,  except  that  he  shall  not  be  capable  of  taking  property 
expressly  limited  to  the  heirs  of  the  body  or  bodies  of  the  parents  by  adop- 
tion, nor  property  from  the  lineal  or  collateral  kindred  of  such  parents  by 
right  of  representation."  The  court,  in  sustaining  the  olaim  of  the  adopted 
•child,  said:  "  This  language  is  very  broad  and  comprehensive,  and  it  waa 
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manifestly  tte  Intention  of  the  legislature  to  pnm*.  »»*,*»  *•  «^ 

too*,  named,  that  the  adopted  child  ehonld,  in  the  werf.  M  tfce  ttrth  eeetk*. 

to  .11  Intent,  and  pnrpo*.  be  the  child  of  the  petitioner.    The  •***» 

child  in  this  caee,  therefore.  In  eomrtruiug  hi*  lathe*  settlement,  mwat  be 

regarded  in    .e  light  of  a  child  born  in  lawful  wedlock,  nnlees  the  property 

disposed  of  by  the  settlement  falls  within  one  of  the  e*eeptio»*.     It ••  tree 

that  if  she  takes  nnder  the  settlement  the  property  does  not  *w»  to  her 

_  ..  .         —  ana 


by  inheritance,  but  it  comes  to  her  a.  one  of  the  legal  «m^1ltl 
incident,  of  the  natural  relation  of  parent  and  child.     Doe.  it  ****&** 
either  exception  of  the  statute?    It  cannot  be  elaimed  that  it  f alia  within  the 
last  exception  as  property  from  the  kindred  of  the  parents  by  «ght  of J«P**- 
sentetion."    The  court  then  prooeaded  to  consider  the  other  limitation  of 
the  statute  forbidding  an  adopted  child  to  take  property  expressly  l«*ited 
to  the  heirs  of  the  body  or  bodies  of  the  parents  by  adoption,  and  held  that 
the  trust  in  question  did  not  limit  the  property  to  the  heirs  of  the  body-of 
the  settler,  and  therefore  that  there  was  no  reason  why  it  should  not  Teat 
in  his  child  by  adoptions  SewaH  t.  Jfoeerw,  115  Mass.  tM.     Possibly,  toavoid 
the  effect  of  this  deeision,  the  statutes  of  the  state  were  re-enaotod  and 
amended  m  1876,  so  as  to  declare  that  -the  term  «ehitoV  ew  its  eqnvm. 
lent  in  a  grant,  trust,  settlement,  entail,  devise,  or  bequest  shall  be  held 
to  include  a  child  adopted  by  the  settler,  grantor,  or  testator,  unless  the 
contrary  apparently  appears  by  the  terms  of  the  instrument,  but  when  the 
settler,  grantor,  or  testator  is  net  himself  the  adopting  parent  the  ehild  by 
adoption  shall  not  have,  under  sueh  an  instrument,  the  rights  of  a  child 
born  in  lawful  wedlock  to  the  adopting  parent,  unless  it  apparently  appear* 
to  hare  been  the  intention  of  the  settler,  greater,  or  testator  to  include  an 
adopted  ehild."    The  result  of  this  amendment  is  that  if  a  trust  is  created 
or  a  devise  made  in  »vor  of  a  third  person,  and,  in  the  avemt  of  his  dying 
without  issue,   then  that  the  property  shall  seat  in  the  heir*  at  law  of 
another  person  who  has  no  heirs  other  than  those  created  by  adoption  the 
latter  cannot  take  the  benefit  of  the  derm*  or  trust:  Wfttk  ▼.  Stoma,  144 


Mass.  44*.  _ 

Up*  tto  Death  ©/  an  Adopted  Child  /musmfe,  and  Witkm*  Wife  or  2*- 
«*ndantsy  must  its  heirs  at  law  be  sought  hi  the  family  into  which  it  waa 
born,  or  in  the  family  of  which  H  became  a  part  by  adoption*    Has  its  rela- 
tionship with  its  natural  parents  been  destroyed  by  the  act  of  adoption,  by 
which  they  relinquished  all  control  oyer  it,  and  consented  that  it  should 
become,  in  law,  the  child  of  others!    So  far  as  its  rights  of  inberitonee  are 
concerned  they  probably  extend  to  both  families,  to  the  extent  of  entitling 
it  to  inherit  both  from  the  adopting  and  the  natural  parents!    Wagner  v. 
Varntr,  50  Iowa,  582.     There  is  a  considerable  variance  between  the  stat- 
utes in  describing  ths  effect  of  an  adoption,  and  the  consequent  relation 
between  the  child  adopted,  and  the  persons  adopting  it     The  general  pur- 
pose of  these  statutes,  ss  we  understand  them,  is  to  detach  the  child  from 
the  family  into  which  it  was  born,  and  to  attach  it  to,  and  make  it  a  part 
of,  the  family  Into  which  it  is  adopted.     Its  natural  pares ts  are  absolved 
from  all  further  duties  to  it,  and  it  is  expected  to  form  and  generate  new 
affections,  and  to  become,  so  far  as  the  law  may  accomplish  that  result,  the 
child  of  the  persons  adopting  it.     It  is  therefore  a  fair  eonstruotion  of  stat- 
utes of  adoption,  and  of  the  statutes  regulating  descents  and  distributions, 
to  hold  that  parents  adopting  are  the  ones  entitled  to  the  estate  of  the  child 
adopted,  in  ths  event  of  his  dying  intestate,  and  leaving  both  natural  and 
adopted  parents;  and  this  is  more  especially  true  when  such  estate  haa  been 
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acquired  by  inheritance  from  one  of  the  adopting  parental  Davit  v.  Krug^  / 
96  IndL  lj  overruling  Barnhmel  v.  Ferret,  47  Ind.  335;  Humphries  v.  Davit, 
100  Ind.  274;  50  Am.  Rep.  788.  In  this  conclusion,  as  we  understand 
them,  the  majority  of  the  conrts  do  not  concur.  In  the  absenot  of  language 
necessarily  controlling,  they  do  not  regard  the  adopting  parents  as  heirs  at 
law  of  the  child  adopted,  and  consider  all  designations  of  heirs  of  such  child 
to  refer  to  its  natural,  rather  than  to  its  adopted,  kindred:  Sole  v.  Bobbins, 
53  Wis.  514;  Upton  v.  Noble,  35  Ohio  St.  655;  Reindert  v.  Koppelman,  68 
Mo.  494;  30  Am.  Rep.  802.  The  vice  of  these  decisions,  in  our  judgment* 
lies  in  the  fact  that  the  courts  making  them  gave  too  strict  *  construction 
to  statutes  of  adoption,  and  were  unwilling  to  concede  that  such  statutes 
had  any  other  object  than  to  confer  the  benefit  of  heirship  to  the  adopting 
parent  upon  the  child  adopted.  The  purpose  of  these  statutes  we  conceive 
to  extend  further  than  this,  and,  in  effect,  to  take  the  child  from  its  parents 
by  birth,  and  to  give  it  to  the  parents  by  adoption,  and  to  create,  as  between 
it  and  such  parents,  the  reciprocal  rights  and  relations  of  parent  and  child, 
and  to  give  to  the  former  both  the  incidental  and  the  direct  advantages  of 
parentage;  and  we  therefore  think  that,  upon  the  death  of  such  child 
intestate,  and  leaving  estate  which,  by  statute,  vests  in  its  parents,  that 
the  word  ''parents,"  as  thus  used,  should  be  deemed  to  designate  the 
adopting  parents,  rather  than  the  parents  by  birth;  for,  under  the  law,  it 
is  the  former,  rather  than  the  latter,  who  occupy  the  relation  of  parent  to 
the  child  at  the  time  of  its  death. 

In  Considering  the  JBxtrcUerritoiial  Efeci  of  Adoptions,  two  rules,  to  some 
extent  conflicting,  have  been  brought  to  bear  upon  the  question,  and  have 
resulted  in  decisions  necessarily  irreconcilable.  It  is  generally  true  that  the 
descent  of  real  property  is  governed  by  the  laws  of  the  state  or  country  in 
which  it  is  situated,  and  therefore  he  who  claims  it  by  inheritance  must 
establish  his  claim*  under  those  laws,  and  in  the  mode  provided  thereby,  or 
must  fail:  Story's  Conflict  of  Laws,  sees.  484,  484  a.  Under  the  influence  of 
this  rule  it  has  been  held  that  if  an  illegitimate  child  is  made  legitimate,  or  is 
otherwise  given  capacity  to  inherit  by  some  law  of  the  domicile  of  its  origin 
and  residence,  or  a  child  of  another  is  adopted,  and  thus  made  capable  of  in* 
heriting  from  bis  adopting  parent,  such  laws  and  acts  of  adoption  can  have 
no  effect  to  control  the  descent  of  real  property  situate  in  another  state  or 
country,  and  therefore  that  a  child  so  adopted  or  legitimised  can,  out- 
side of  the  jurisdiction  of  his  adoption  or  legitimation,  maintain  no  claim 
as  heir  of  the  person  or  persons  to  whom  such  law  made  him  the  law* 
fol  child  or  heir:  Smith  v.  Derr's  Admr.,  34  Pa.  St  126;  75  Am.  Deo.  641; 
Doe  v.  VardeU,  5  Barn.  &  C.  438;  6  Bing.  N.  CI  385;  Lingen  v.  Lingen,  45 
Ala.  410;  Bamum  v.  Barnum,  42  Md.  307.  On  the  other  baud,  it  is  said 
to  be  "  a  weli-stittled  principle  that  a  status  or  condition  as  to  legitimation 
must  be  determined  by  reference  to  the  law  of  the  country  where  such 
status  or  condition  had  its  origin,"  and  hence  it  was  decided  that  an  ille- 
gitimate child  whose  parents  subsequently  married  and  then  removed  into 
another  state,  must  be  regarded  as  illegitimate  in  the  latter  state,  because 
the  marriage  did  not  legitimize  it  in  the  state  where  it  was  born  and  the  mar- 
riage contracted,  though  had  the  birth  or  marriage  taken  place  under  the 
same  circumstances  where  the  right  of  inheritance  was  claimed  it  would 
have  there  sustained  such  claim:  Smith  v.  Kelly' t  Heirs,  23  Miss.  167;  M 
Am.  Dec.  87.  The  manifest  tendency  of  the  recent  American  decisions  is  to 
treat  adoption  as  fixing  the  status  of  the  child  adopted  both  in  the  state  of 
its  domicile  where  the  adoptiou  takes  place  and  in  every  other  state  in 
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which  its  claims  as  an  adopted  child  may  be  asserted:  BstaU  of  Williams, 
102  Oal.  70;  41  Am.  St  Rep. ;  Scott  v.  Key,  1 1  La.  Ann.  232.  ThU  effect  is  well 
expressed  in  the  principal  case  in  the  following  language:  "The  proceeding 
in  this  case  was  in  the  nature  of  a  proceeding  m  rem,  the  purpose  being  to 
change  the  statu*  of  the  child  in  her  relation  to  said  Samuel  Sankey.  The 
decree  of  adoption  was  a  declaration  by  competent  authority,  operative  to 
change  her  status,  and,  ipso  facto,  to  render  her  what  she  was  declared  to  be, 
the  heir  at  law  of  Samuel  Sankey,  and  capable  of  inheriting  from  him,  in  all 
respects,  as  if  she  had  been  his  child  born  in  lawful  wedlock:  2  Black  on 
Judgments,  792  et  seq.  The  statute  under  which  the  adoption  proceedings 
were  had,  provides  that  the  child  shall  be  decreed  to  take  the  name  of  the 
adopting  parents,  '  and  have  all  the  rights  of  a  child  and  heir  of  such  adopt- 
ing parents,  and  be  subject  to  the  duties  of  such  child. *  The  decree,  by  force 
of  this  statute,  established,  to  instanti  its  rendition,  the  relation  of  parent 
and  child,  imposed  upon  the  parties  the  reciprocal  duties  and  obligations 
of  that  relation,  and  impressed  upon,  and  invested  the  child  with,  the  rights 
and  qualities  of  a  child  and  heir  at  law  of  Samuel  Sankey.  This  we  under* 
stand  to  be  the  construction  of  the  statue  by  the  courts  of  that  state:  Wolf** 
Appeal,  Pa.,  Apr.  23,  1888.  The  status  of  appellee  having  been  established 
under  and  existing  by  virtue  of  the  lex  domicilii  is  to  be  recognized  and 
upheld  in  every  other  state,  unless  such  status,  or  the  rights  flowing  there* 
from,  are  inconsistent  with,  or  opposed  to,  the  laws  and  policy  of  the  state 
where  it  is  sought  to  be  availed  of  ":  Van  Matre  v.  Sankey,  148  111.  558;  ante, 
p.  196.  The  leading  ease  upon  this  subject  is  Boss  v.  Ross,  129  Mass.  243, 
87  Am.  Rep.  321,  wherein  all  the  authorities  on  the  subject,  then  existing, 
whether  English  or  American,  are  considered,  and  the  following  conclusions) 
announced:  "It  is  a  general  principle,  that  the  status  or  condition  of  a  per- 
son, the  relation  in  which  he  stands  to  another  person,  and  by  which  he  is 
qualified  or  made  capable  to  take  certain  rights  in  that  other's  property,  is 
fixed  by  the  law  of  the  domicile;  and  that  this  status  and  capacity  are  to  be 
recognized  and  upheld  in  every  other  state,  so  far  as  they  are  not  inconsistent 
with  its  own  laws  and  policy.  Subject  to  this  limitation,  upon  the  death  of 
any  man,  the  status  of  those  claiming  succession  or  inheritance  in  his  estate  ia 
to  be  ascertained  by  the  law  under  which  that  status  was  acquired;  his 
personal  property  is,  indeed,  to  be  distributee!  according  to  the  law  of  his 
domicile  at  the  time  of  his  death,  and  his  real  estate  descends  according  to 
the  law  of  the  place  in  which  it  is  situated;  but  in  either  case,  it  is  accord- 
ing to  those  provisions  of  that  law  which  regulates  the  succession  or  the 
inheritance  of  persons  having  such  a  status.  ....  A  person,  for  instance, 
who  has  the  status  of  a  ohild  of  another  person  in  the  country  of  his  domicile, 
has  the  same  status  here,  and  as  such  takes  snch  share  of  the  father's  per- 
sonal property  as  the  law  of  the  domicile  gives  him,  and  such  share  of  his) 
real  estate  here  as  a  child  takes  by  the  laws  of  this  commonwealth, 
unless  excluded  by  some  positive  rule  of  our  law.  Inheritance  is  gov- 
erned by  the  lex  rei  sUcb;  but  legitimacy  is  to  be  ascertained  by  the  las 
domicilii.  If  a  man  domiciled  in  England  has  two  legitimate  sons  there, 
and  dies  intestate,  owning  land  in  this  commonwealth,  both  sons  have  the 
status  of  legitimate  children  here;  but,  by  virtue  of  our  statute  of  descents, 
the  lands  descends  to  them  equally,  and  not  to  the  eldest  son  alone,  as  by 
the  law  of  England The  law  of  the  domicile  of  the  parties  is  gen- 
erally the  rule  which  governs  the  creation  of  the  status  of  a  child  by  adoption: 
Fo<M-  v.  Woterman,  ll'4  Mass.  592;  4  Phillim.,  sec.  531;  Wharton  on  Con- 
flict of  Laws,  sec  251.     The  status  of  the  demandant,  as  adopted  child  of  the 
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intestate,  in  the  state  In  which  both  were  domiciled  at  the  time  of  the  adop- 
tion, wms  acquired  in  substantially  the  tame  manner,  and  was  precisely  thc»- 
smote  ao  f ar  as  concerned  hb  relation  to,  and  his  capacity  to  inherit,  the- 
•state  of  the  adopting  father,  as  that  which  he  might  have  acquired  in  thiav 
oommou wealth,  had  the  parties  been  then  domiciled  here.  In  this  respect 
there  is  no  conflict  between  the  laws  of  the  two  commonwealths.  The  differ- 
ence between  them  in  regard  to  the  consent  of  the  wife  of  the  adopting 
father,  and  to  the  inheritance  of  estates  limited  to  heirs  of  the  body,  ©r- 
inheritanoo  from  the  kindred,  or  through  the  children,  of  such  father,  is  not- 
material  to  this  case,  in  which  the  only  question  is  whether  the  adopted 
child  or  a  brother  of  the  adopting  father  has  the  better  title  to  the  land  int. 
the  absolute  ownership  of  such  father  at  the  time  of  his  death.  Whatever- 
effect  the  want  of  formal  consent,  on  the  part  of  the  wife  of  the  intestate*. 
to  the  adoption  of  the  demandant  might  hare,  if  she  wen  claiming  any  inter- 
est  in  her  husband's  estate,  it  can  have  no  bearing  upon  this  controversy? 
between  the  adopted  child  and  a  collateral  heir." 

It  may  be  that  both  the  state  in  which  an  adoption  has  taken  place  an* 
that  in  which  rights  of  inheritance  are  claimed  thereunder  have  laws  author- 
ising the  adoption  of  children  of  other  persons,  but  differing  as  to  the  rights* 
oi  inheritance  conferred  by  such  adoption.  In  such  oases  it  is  believecfc 
that  the  rights  are  restricted  by  the  laws  of  the  latter  state,  and  that  an* 
adopted  child  cannot  recover,  as  heir,  property  to  which  he  is  not  entitled  by 
the  laws  of  the  state  in  which  the  question  arises,  though  there  would  be  no» 
donbt  of  the  validity  of  his  claim  if  it  related  to  property  within  the  state* 
where  he  was  adopted:  Ketgan  v.  Oeraghty,  101  111.  26. 

In  some  of  the  states  provision  has  been  made  for  adoptions  effected  in* 
other  states,  by  requiring  a  transcript  of  the  record  of  such  adoption  to  be? 
filed  and  entered  upon  the  order  book  of  some  circuit  court  within  the  state. 
Such  adoption  thereafter  has  the  same  force  and  effect,  and  such  adoptecB. 
child  has  the  same  rights,  as  if  the  original  adoption  had  occurred  in  thee 
state,  and,  on  the  other  hand,  until  the  statute  has  been  complied  with,  thet- 
oonrts  of  the  state  will  not  recognize  or  enforce  rights  based  upon  adoptions* 
taking  place  in  another  state:  Markover  v.  Krauss,  182  Ind.  894. 
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[148  Illinois,  614.] 

The  Bight  of  Redemption  Being  Purely  Statutory  must  be 
in  the  manner  prescribed,  by  statute. 

The  Redemption  of  Part  of  a  Tract,  or  of  one  of  two  or  more  tracts  solcb, 
en  masie,  cannot  be  made. 

REDEMFrioN.— If  Two  or  More  Lots  Are  Sold  Together  under  execution^ 
a  judgment  creditor  who  seeks  to  redeem  from  the  sale  must  cause  alt 
the  lots  to  be  sold  together  under  his  execution,  in  like  manner,  in  order 
to  consummate  the  redemption,  and  if  he  sells  them  separately  he  aban- 
dons his  redemption,  and  is  regarded  as  making  his  sale  wholly  indepen- 
dent of  it. 

Execution— Officer  Acting  Beyond  the  County.— If  lands  situate  in  two-< 
counties  are  sold  under  a  decree,  from  which  sale  a  right  of  redemption^, 
exists,  and  a  judgment  creditor  wishes  to  exercise  his  redemption  right- 
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C  W.  Bnmm,  ice  the  arz-^snt. 

At  £L  Barirr,  ««d  Aaifj  a*4  CFD<r*mdL  far  the  appellees. 


8 botk.  J.  This  was  a  bill  in  chancery,  by  appellees, 
to  q-net  t::le  in  themielvee,  an  J  to  remoTe,  as  a  cloud  upon 
tbeir  title,  a  deed  from  George  Hifcaeier  to  appellant,  dated 
August  25,  IsSO.  and  decree  was  entered  according! j.  The 
bib  alleges,  and  the  answer  admits,  that  in  May,  1884,  said 
Hoff meter,  being  the  owner  of  two  adjoining  tracts  of  land, 
one  ljing  in  Will,  and  the  other  in  Du  Page,  county,  joined  by 
his  wife,  made  and  delivered  to  Joseph  Tackier  their  deed  of 
mertgaajs  upon  both  of  said  tracts  to  seems  payment  of  six 
thousand  three  hundred  and  seventy-five  dollars,  and,  on  the 
thirteenth  day  of  October,  1557,  executed  and  delivered  their 
second  mortgage  to  said  Yacklej  to  secure  the  further  sum  of 
fourteen  hundred  dollars  upon  ail  of  said  land;  that  the  sums 
secured,  respectively,  being  past  due  snd  unpaid,  Tackley 
filed  his  bill  in  the  Du  Page  circuit  court  to  foreclose  both  of 
said  mortgages;  that  at  the  March  term,  18S9.  of  said  court 
a  decree  of  foreclosure  was  entered,  and  the  master  in  chan- 
cery of  that  court  ordered  to  sell  the  mortgaged  premises;  that 
the  master,  conformably  to  the  decree,  sold  the  same  em  fnntae, 
to  Yackley ,  and  a  certificate  of  purchase  issued  to  him  accord- 
ingly .  No  question  is  made  as  to  the  regularity  of  the  decree 
of  foreclosure  and  sale  to  Yackley. 

•t#  It  is  also  admitted  that  appellees,  severally,  obtained 
judgments  at  law  against  Hoflmeier  in  the  Will  county  cir- 
cuit court,  and  no  redemption  having  been  made  from  said 
foreclosure  sale  within  twelve  months  from  its  date,  after  the 
expiration  of  twelve  months,  and  within  fifteen  months  from 
the  date  of  such  sale,  executions  issued  ou  said  judgments, 
the  same  being  in  full  force,  directed  to  the  sheriff  of  Du  Page 
•  county,  and  were  delivered  to  him  by  appellees,  who  at  the 
same  time  paid  said  sheriff  the  amount  of  the  bid  of  said 
Yackley  at  said  sale,  with  interest  and  costs,  and  said  sheriff, 
on  the  fame  day,  indorsed  a  levy  on  said  executions  upon  said 
lands,  and  each  tract  thereof,  and  made  and  filed  a  certificate 
of  redemption  as  required  by  the  statute  (Rev.  Stats.,  c.  77, 
v#ec.  19),  and  thereupon  advertised  a  sale  of  said  land  as  pro- 
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yided  by  law  (Rev.  State.,  c.  77,  sec.  20),  and  on  Jane  28, 
1890,  sold  the  same  to  appellees  en  mau$f  for  an  advance  of 
twelve  hundred  and  seventy  dollars  and  ninety-six  cents 
upon  the  redemption  money  paid,  and  issued  his  certi- 
ficate of  purchase  accordingly.  The  premises  not  having 
been  redeemed  from  this  sale  as  provided  by  law  (Rev.  Stats., 
c.  77,  sec.  28),  the  sheriff,  on  September  1,  1890,  made  and 
delivered  his  deed  for  said  lands  to  appellees.  On  the  twenty- 
seventh  day  of  August,  1890,  appellant,  for  an  expressed  con- 
sideration of  four  hundred  dollars,  procured  a  quitclaim  deed 
from  Hoffmeier  to  himself  to  the  Will  county  land,  and  is 
claiming  thereunder  to  be  the  owner  of  it,  and  asserting  right 
to  the  possession  thereof,  and  to  the  accrued  and  accruing 
rents  and  profits. 

That  the  general  executions  issued  to  Du  Page  county,  upon 
appellees*  judgments  in  the  Will  county  circuit  court,  were 
valid  writs,  and  empowered  the  sheriff  of  Du  Page  county  to 
levy  upon  and  sell,  to  satisfy  the  same,  any  property  of  the 
debtor  in  his  county  not  exempt  by  law,  does  not,  upon  this 
record,  admit  of  question,  and  it  necessarily  follows  that 
appellees,  as  judgment  creditors,  had,  under  said  executions, 
the  right  to  redeem  the  land  of  the  debtor  within  that  county 
from  prior  judicial  sales,  within  the  time  and  in  the  mode 
prescribed  *19  by  the  statute  for  such  redemption:  Rev. 
Stats.,  c.  77,  sec.  20.  Appellees  having  strictly  pursued  the 
provisions  of  the  statute,  there  was  a  valid  redemption  of  the 
land  in  Du  Page  county,  and  by  the  statute  it  became  subject 
to  resale,  under  these  executions,  for  the  repayment  of  the 
redemption  money,  and  to  satisfy  the  appellees'  judgments, 
etc. 

The  right  of  redemption  is  purely  statutory  (Durley  v.  Davis, 
69  I1L  183),  and  must  be  exercised  in  the  manner  prescribed 
by  the  statute.  It  is  provided,  chapter  77,  section  25.  that 
any  person  entitled  to  redeem  may  redeem  the  whole  or 
any  part  of  the  premises  in  like  distinct  parcels  or  quantities 
in  which  the  same  are  sold,  and  it  is  well  settled  that  where 
two  or  more  lots  or  tracts  of  land  have  been  sold  en  ma$$fi  the 
redemption  can  only  be  en  maeae — there  can  be  no  redemp- 
tion of  a  part:  Bwkint  v.  Vineyard,  14  111.  26;  56  Am.  Dec. 
487;  Oliver  v.  Crouwll,  42  111.  41.  Having  the  right  to 
redeem  as  to  the  Du  Page  county  land,  the  redemption  neces- 
sarily waa  of  both  tracts  sold.  It  does  not  follow,  however, 
that  because  redemption  has  in  fact  been  effected,  appellees 
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acquired  title  to  the  land.  There  most  not  only  have  been 
redempti*  i,  but  also  a  levy  of  a  valid  execution,  and  a  sale 
by  the  person  or  officer  authorized  by  law  to  make  the  same, 
followed  by  a  deed  made  in  conformity  with  the  statute; 
Meyer  v.  Mintonye,  106  111.  414;  Tumey  v.  Young,  22  Dl.  255; 
Richards  v.  Hyde,  21  I1L  640;  Brooks  v.  Sanders,  110  I1L  455. 

We  have  in  this  case  no  question  of  the  validity  of  the 
judgment  or  process  upon  which  the  redemption  and  sale 
were  made,  as  in  the  cases  last  cited;  bat  the  question  is, 
whether,  admitting  redemption  was  made,  the  sheriff  of 
Du  Page  county  was  by  law  authorized,  under  the  executions 
in  his  hands,  to  sell,  and  if  no  redemption  was  made  from 
such  sale,  to  convey  the  land  in  Will  county.  It  is  true,  as 
contended  by  counsel  for  appellant,  that  sheriffs  are,  under 
our  laws,  county  officers,  and  their  duties,  unless  otherwise 
prescribed  by  law,  are  to  be  performed  withiu  their  counties, 
respectively.  Ordinarily,  *19  an  execution,  whether  issued 
upon  a  judgment  in  his  own  county  or  another,  will  authorize 
the  sheriff  to  whom  it  is  directed  to  levy  upon  and  sell  prop- 
erty to  be  found  in  his  county  only,  and  if  none  can  be  there 
found  it  will  be  his  duty  to  return  the  writ  accordingly.  But 
no  reason  exists  why  the  legislature  may  not  confer  power 
upon  sheriffs  to  sell  lands  not  lying  within  the  county,  or  to 
perform  other  duties  in  respect  of  property  within  the  state. 
Such  power  is  constantly  exercised  in  sales  under  decrees  in 
chancery  throughout  the  state,  without  detriment  to  any  pub- 
lic or  private  interest  Has  this  power  been  conferred  on 
sheriffs  in  cases  like  the  one  at  bar? 

We  said  in  Schuek  v.  Gerlach,  101  111.  338:  "  Redemptions 
are  looked  upon  with  favor,  and,  where  no  injury  is  to  follow, 
a  liberal  construction  will  be  given  our  redemption  laws,  to 
the  end  that  the  property  of  the  debtor  may  pay  as  many  of  the 
debtor's  liabilities  as  possible.''  When  the  time  in  which 
the  debtor  may  redeem  from  a  valid  sale  of  his  property  ha? 
expired  he  has  no  further  right  to,  or  interest  in,  the  property 
sold:  Jones  v.  Thompson, 26  111.  177;  Massey  v.  Wescott, 40  111. 
160;  Pearson  v.  Pearson,  131  111.  464;  Smith  v.  Mace,  137  111. 
68;  and  any  excess  over  the  amount  necessary  to  redeem 
must  be  lost  to  him,  unless,  by  redemption,  it  is  further 
applied  in  payment  of  his  debts.  To  facilitate  this  humane 
purpose,  as  well  as  to  protect  junior  judgment  and  decree 
creditors,  successive  redemptions  are  allowed.    The  W  r\\  *p 
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remedial,  is  to  be  construed  liberally  to  effectuate  the 
remedy  and  carry  out  its  evident  spirit  and  purpose. 

We  have  already  seen  that  when  tracts  of  land  are  sold  en 
masse  they  can  be  redeemed  only  in  like  manner,  and  it  is 
equally  well  settled  that  the  sheriff,  in  selling  under  the  exe- 
cution upon  which  redemption  is  made,  must  offer  and  sell 
the  land  en  masse.  In  Oliver  v.  Croswell,  42  111.  41,  this  court 
held  that  when  two  lots  of  land  had  been  sold  together  under 
execution,  a  judgment  creditor  who  seeks  to  redeem  from  such 
•*•  sale  must  cause  the  lots  to  be  sold  together  under  his 
execution  in  like  manner  as  they  were  sold  originally,  in 
order  to  consummate  the  redemption,  and  that  when  he 
caused  the  lots  to  be  sold  separately  on  his  execution  he  was 
to  be  regarded  as* having  abandoned  his  redemption  and  to 
have  made  his  sale  wholly  independent  of  it.  The  reason  for 
the  rule  is  obvious.  When  sales  are  thus  made  it  would  be 
impossible  to  determine  what  portion  of  the  money  required 
to  redeem  should  be  applied  in  redemption  of  each  separate 
tract,  hence  the  statute  allows  redemption  to  be  made  only  in 
like  parcels  and  quantities  in  which  the  land  was  sold,  and 
having  redeemed  en  masse,  as  he  must  do,  the  statute  (c.  77, 
sec.  21),  provides  that  the  redeeming  judgment  or  decree  cred- 
itor "  shall  be  considered  as  having  bid  at  such  sale  (i.  e«,  the 
sale  on  his  execution),  the  amount  of  the  redemption  money 
so  paid  by  him/'  to  redeem,  with  interest  and  costs.  If  no 
more  is  bid,  the  premises  redeemed  are  to  be  struck  off  to  the 
person  making  the  redemption,  at  that  bid,  and  a  deed  is  to 
be  forthwith  executed;  but  if  more  is  bid  than  the  redemption 
money,  interest,  and  costs  of  the  redemption  and  sale,  redemp- 
tion therefrom  is  again  allowed  within  sixty  days  from  the 
last  sale  (sec.  22),  and  so  on,  until  a  sale  shall  be  made  at 
which  no  more  than  the  redemption  money,  interest  thereon, 
and  costs  shall  be  bid:  Sec.  23. 

It  is  manifest  that  the  sheriff  or  the  creditor  is  not  author- 
ized to  divide  up  the  bid  the  creditor  is  to  be  held  to  have 
made  in  consummation  of  his  redemption,  and  to  apportion 
it  upon  the  tracts  of  land  severally.  An  attempt  to  do  so 
would  be  a  clear  departure  from  the  mode  prescribed  by  the 
statute,  an  observance  of  which  alone  authorizes  redemption. 
If,  then,  when  land  is  sold  en  masse  lying  in  two  or  more 
counties  it  can  only  be  redeemed  together,  and  must  be 
offered  and  sold  en  masse  after  redemption,  it  follows,  that  if 
the  sheriff  of  one  county  or  the  other  cannot  sell  under  an 
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execution  directed  to  him,  no  statutory  redemption  can  be 
made.  That  such  #,°  cases  may  frequently  occur  will  be 
conceded,  and  it  must  be  presumed  that  they  were  within  the 
legislative  contemplation  in  the  passage  of  the  acts  providing 
for  redemption.  It  is  clear  from  the  language  of  section  20 
of  the  act,  that  it  was  intended  to  confer  a  right  of  redemp- 
tion upon  judgment  and  decree  creditors  in  all  cases  where 
the  debtor  may  redeem  under  the  statute,  and  fails  to  do  so 
within  the  time  limited.  If  the  redemption  is  not  made'  by 
the  debtor  within  twelve  months,  as  provided  in  section  18 
of  the  act,  then  any  judgment  or  decree  creditor  may,  within 
the  three  months  following,  redeem,  and  the  manner  of  per- 
fecting the  redemption,  in  all  cases  falling  within  the  statute, 
is  prescribed:  Sec.  20.  No  one  will  for  a  moment  question 
the  right  of  the  debtor  to  redeem  from  the  foreclosure  sale, 
and,  if  he  bad  such  right,  and  failed  to  exercise  it  as  pre- 
scribed, the  right  is  by  the  statute  expressly  conferred  on 
judgment  creditors. 

The  right  to  redeem  by  a  judgment  or  deoree  oreditor,  when 
the  redemption  is  made  in  accordance  with  the  provisions  of 
the  statute,  carries  with  it  the  right  to  have  the  property  sold 
upon  the  execution,  under  which  the  redemption  is  made,  to 
repay  the  redemption  money,  interest  thereon  and  costs,  and 
in  satisfaction  of  the  redeeming  creditor's  execution.  Sec- 
tion 20  prescribes  that  upon  the  redemption  being  made,  the 
sheriff,  or  other  proper  officer  having  the  execution  under 
which  the  redemption  is  made,  shall  advertise  and  offer  the 
premises  for  sale  under  the  execution,  as  in  other  sales  on 
like  process.  The  power  of  the  sheriff  is  not  limited  to  sale 
of  property  in  his  county,  but  the  duty  is  imposed,  generally, 
to  sell  the  premises  redeemed,  and  bis  authority  to  thus  sell 
is  not  at  all  affected  by  the  fact  that  one  or  more  of  the  tracts 
of  land  included  in  the  redemption  are  situated  in  another 
county.  In  respect  of  the  debtor,  and  his  rights  in  the  prop- 
erty, the  judgment  creditors  were,  by  their  redemption  under 
valid  process,  substituted  for  the  original  purchaser,  and  all 
the  rights  and  equities  he  acquired  by  his  purchase,  by  oper- 
ation of  law,  6S1  passed  to  and  vested  in  them,  to  be  worked 
out  for  their  benefit  by  a  resale  of  the  property  under  their 
executions;  Herdman  v.  Cooper,  138  111.  583;  Shrotdtr  v. 
Bauer,  140  111.  135;  Smith  v.  Mace,  137  111.  68. 

The  redemption,  so  far  as  it  depended  upon  the  validity  of 
the  process  and  the  aots  of  the  creditors  seeking  to  redeem, 
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was  made  in  conformity  with  the  law,  and  the  sheriff  of 
Du  Page  county,  in  execution  of  the  writs  in  his  hands,  was 
authorized  and  required  by  the  statute  to  complete  the  redemp- 
tion by  a  sale  of  the  property  as  a  whole,  in  like  manner  as 
it  had  been  sold  at  the  prior  safe  When  appellant  obtained 
his  deed  from  Hoffmeier  the  right  of  redemption  of  the  latter 
had  expired,  and  his  rights  were  gone.  At  most,  Hoffmeier 
could  only  have  had  a  right  of  redemption  from  the  sale 
under  appeJlae^Jxtootiofis.  Neither  the  debtor  ner  appel- 
lant, or  any  other  person,  made  redemption  therefrom,  and, 
upon  expiration  of  the  time  allowed  thsrefor,  the  sheriff,  in 
conformity  with  the  statute)  executed  and  delivered  his  deed, 
conveying  the  property  to  appellees,  ad  he  was  by  the  statute 
required  to  do.  We  are  of  opinion  that  thereby  the  title  to 
the  land  in  controversy  was  conveyed  to  appellees,  and  that 
appellant  took  nothing  by  his  deed  front  ib*  debtor. 

It  is  also  urged  that  appellees*,  at  the  time  of  filing  their 
bill,  were  not  in  possession  o£  the  premises,  or,  if  tbap  were, 
that  their  possession  was  tortious,  and  therefore  the  bill  can- 
not be  maintained.  No  profit  could  be  derived  by  an  extended 
discussion  of  the  facts  pertaining  to  that  subject  It  roust 
suffice  that  we  have  carefully  considered  the  pleadings  and 
evidence,  andt  are  of  opinion  that,  as  against  appellant,  the 
chancellor  was  warranted  in  finding  that  appellees  were  not 
only  in  the  peaceable,  but  rightful,  possession  of  the  property. 

The  decree  of  the  circuit  court,  in  accordance  with  the 
prayer  of  the  bill,  was  correctly  entered,  and  will  be  affirmed. 

Decree  affirmed. 

EXECtmon — Rmnwrnoir,— The  right  to  redeem  cannot  be  enforced  vnleas 
the  terms  prescribed  by  the  statute  be  strictly  pursued:  Hill  r.  Walker,  S 
Gold.  424;  98  Am.  Dee.  460;  Waller  t.  Harris  20  Wend.  065;  82  Am.  Dec 
SCO,  and  note;  Bm  parte  Bank  of  Monroe,  7  Hill,  177;  42  Am.  Deo.  SI,  and 
note;  Teaboutv.  Jaffray,  74  Iowa,  2&;  7  Am.  St.  Rep.  466,  and  note;  Sulli- 
van t.  Berry,  88  Ky.  198;  4  Am.  81  Rep.  147;  Swing  t.  Cock,  86  Tenn.  882; 
4  Asa.  St.  Itepv  966,  and  note. 
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Stevens,  89  Oal.  922;  17  Am.  St.  Rap.  202;  Afcift  of  Williams,  102  Oal.  70. 
Whenever,  however,  the  adoption  is  required  to  take  place  ill  a  court,  and  to 
be  preceded  by  a  petition,  or  to  be  accompanied  by  certain  agreements  or 
consents,  and  an  examination  is  required  to  be  made  by  such  court  for  the 
purpose  of  ascertaining  whether  the  interests  of  the  child  will  be  promoted 
by  the  adoption,  and  whether  the  circumstances  disclosed  by  the  petition 
or  otherwise  establish  the  right  of  the  petitioner  to  make  the  adoption,  and 
the  consent,  where  necessary,  of  the  natural  parent  to  the  substitution  of 
the  adopting  parent  in  his  place,  we  apprehend  that  the  action  of  the- 
tribunal  must  be  regarded  as  Judicial,  and  therefore  as  conclusive,  if  it 
has  jurisdiction  of  the  parties  and  the  subject  matter,  until  set  aside  by 
appeal  or  by  some  other  direct  proceeding. 

The  Constitutionality  o/  Adoption  8ta$utss  hat  been  assailed  on  the  ground 
that  they  might  authorise  the  depriving  of  a  natural  parent  of  his  or  her 
rights  without  notice  or  due  process  of  law,  and  on  the  ground  that  they 
deprived  heirs  of  their  right  of  inheritance.  The  first  ground  of  assault 
has  not  received  attentive  consideration,  for  the  reason  that  it  has  never 
been  made  by  a  parent  claiming  the  right  to  the  custody  or  services  of  his 
child,  but  has  been  interposed  by  other  persons  who  merely  sought  to  assert 
the  existence  of  some  right  in  favor  of  the  natural  parent,  in  order  to  obtain 
an  advantage  for  themselves.  So  far  as  the  deoieions  have  spoken  on  this 
subject,  they  indicate  that  a  parent  has  no  vested  right  in  his  or  her  child, 
and  that  the  legislature  may  interpose  between  the  parent  and  child  such 
regulations  as  it  may  deem  best  for  the  welfare  of  either,  and  that  because  of 
its  duty  "  as  parens  patties  to  guard  the  interests  of  dependents  and  protect 
and  control  them/'  it  may  authorise  a  decree  of  adoption  to  be  made  without 
any  notice  either  to  the  infant  or  to  its  parents,  guardian,  or  next  of  kin: 
Van  Mafrt  v.  8anh%,  148  111.  557$  ante,  p.  199;  Gibson,  Appellant,  154  Mass. 
378;  Jtafe  0/  WHUatns,  102  Oal.  70;  41  Am.  St  Rep.  Said  Clark,  judge,  in 
Nngtnt  v.  Poteell,  Wyo.,  May,  1893:  "That  in  American  jurisprudence 
the  right  of  the  father  to  the  custody  of  hit  child  ia  not  an  absolute  right, 
but  that  it  is  in  all  cases  referable  and  subordinate  to  the  interests  and 
welfare  of  the  child, "and  he  therefore  held  that  though  a  statute  might  be 
construed  as  entitling  a  court  to  proceed  to  authorise  an  adoption  of  a 
minor  child  without  notice  to  a  parent*  who  was  alleged  to  have  abandoned 
it,  yet  the  statute  could  not  for  that  reason  be  adjudged  unconstitutional. 
There  is  still  less  merit  in  the  claim  that  adoption  statutes  may  be  uncon- 
stitutional because  they  deprive  those  who  otherwise  would  be  heirs  of 
the  adopting  parent  of  their  rights  of  inheritance.  Until  an  estate  has 
actually  become  vested  by  inheritance,  an  heir  can  have  no  vested  interest 
in  it  whatever,  and  therefore,  neither  a  statute  of  adoption  nor  any  other 
statute  whoee  "  incidental  effects  change  the  descent  or  devolution  of  pro- 
perty" is  invalid,  unless  it  defeats  vested  rights:  JSewallv.  Robert*,  115 
Mass.  262. 

Another  objection  has  been  made  against  adoption  statutes  which  may  be 
regarded  as  questioning  their  constitutionality,  wheu  an  effect  is  claimed  to 
them  of  a  retroactive  oharacter.  For  instance,  the  statute  may  authorize 
the  adoption  for  certain  causes,  or  may  justify  the  action  of  the  court, 
without  giving  any  notice  to  a  parent,  or  in  disregard  of  his  wishes,  when  it 
appears  that  he  has  been  divorced,  because  of  his  adultery,  or  other  miscon- 
duct, and  the  statute  is  sought  to  be  applied  in  support  of  an  adoption  made 
after  its  enactment,  but  the  parent's  conseut  is  dispensed  with,  because  of 
some  wrongful  act  of  his  antedating  the  statute,  and  which,  when  committed. 
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did  not  include  in  its  consequences  the  adoption  of  his  child  by  another, 
without  the  parent'a  consent.  The  statute  is  not,  however,  regarded  at 
imposing  a  punishment  upon  such  parent,  nor  as  depriving  him  of  any  vested 
right,  but  merely  aa  promoting  the  welfare  of  his  child,  by  not  leaving  its 
interests  under  the  control  of  a  parent  whose  unfitness  for  such  control  the 
legislature  assumes  to  he  a  prnoablt  consequence  of  his  misconduot.  The 
statute  is,  therefore,  applicable  retroactively  to  sustain  the  subsequent 
adoption  of  all  minors  under  the  conditions  prescribed  in  the  statute,  though 
some  or  all  of  the  conditions  existed  anterior  to  the  statute,  and  did  not  then 
authorise  any  adoption  whatever,  or  any  adoption  without  first  securing  the 
consent  of  the  natural  parent  or  parents:  Estate  0/  William*,  102  OaL  70;  41 
Am.  St  Rep. 

At  to  the  Persons  Who  May  Adopt  a  Child*  the  only  deoisions  coming  within 
our  observation  relate  merely  to  the  question  of  residence,  and  of  the  joinder 
of  two  or  more  persons  in  a  single  adoption.  The  statutes,  generally,  though 
not  universally,  require  the  adopting  person  to  be  an  inhabitant  or  resident 
of  the  state,  and,  in  some  instances,  this  requirement,  though  not  directly 
expressed  in  the  statute,  has  been  held  to  be  implied.  Thus,  in  a  proceeding 
in  Massachusetts  for  the  partition  of  real  property  in  which  one  of  the 
claimants  asserted  title  by  virtue  of  adoption  proceedings  conducted  in  New 
Hampshire,  it  appeared  that  the  statute  of  the  latter  state  authorised  the 
adoption  of  a  child  on  petition  to  the  probate  court  in  the  county  where  the 
petitioner  or  the  child  resides,  and  that  the  adopting  parent  in  the  case 
before  the  court  waa  not  a  resident  of  the  state  of  New  Hampshire  when  the 
petition  was  filed  or  the  order  for  the  adoption  made.  The  adoption  waa 
declared  void,  because  "  such  a  statute  is  not  to  be  presumed  to  extend  to  a 
case  in  which  the  domicile  of  those  petitioning  for  leave  to  adopt  a  child  is  in 
another  state;  the  provision  in  the  statute  of  New  Hampshire,  that  the 
decree  may  be  made  in  the  county  where  the  petitioner  or  the  ohild  resides, 
implies  that  the  statute  is  intended  to  be  limited  to  oases  in  which  all  the 
parties  have  their  domicile  in  that  state,  and  there  is  no  presumption  in  favor 
of  the  jurisdiction  of  the  probate  court  exercising  a  special  authority  con- 
ferred by  statute,  and  not  according  to  the  usual  course  of  proceedings  at 
common  law  or  in  chancery":  Foster  v.  Waterman,  124  Mass.  592. 

Joint  Adoptions, — In  several  cases  adoption  proceedings  have  been  ques- 
tioned, because  they  purported  to  be  joint  and  to  authorise  the  adoption 
both  by  a  husband  and  his  wife,  so  that  the  person  adopted,  instead  of 
becoming  the  child  of  one  of  the  spouses  only,  became  the  child  of  both. 
While  the  statutes  often  require  the  consent  of  one  spouse  to  the  adoption 
of  a  child  by  another,  it  is  somewhat  remarkable  that  none  of  them  in  direct 
terms  purport  to  authorise  the  joint  adoption  by  a  husband  and  wife.  In 
no  case  has  an  adoption  been  declared  invalid  because  purporting  to  be 
the  joint  act  of  two  spouses.  Such  adoption  may  be  defended  either  upon 
tho  ground  that  the  joinder  of  the  wife  therein  is  a  mere  superfluity,  in  no 
way  affecting  tne  validity  of  the  adoption,  as  against  the  husband  and  his 
successors  in  interest  (Abney  v.  De  Loach,  84  Ala.  893),  or,  in  those  states  in 
which  there  is  no  incapacity  on  the  part  of  the  wife  to  adopt  a  child  with  the 
consent  of  her  husband,  the  adoption  may  be  treated  as  the  joint  act  of  both, 
and  as  rendering  the  person  adopted  the  child  of  both,  aa  if  born  to  them  iii 
wedlock.  Hence,  the  courts  of  Indiana  and  California  have  both  indicated 
that  under  their  statutes  an  adoption  may  be  by  both  spouses  as  well  as  by 
one.  The  statute  of  Indiana  authorizes  the  adoption  of  a  minor  child  by 
any  person.    In  a  case  in  which  the  adoption  appeared  to  be  the  joint  act  of 
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both  husband  and  wifa,  it  was  objected  that  mob  adoption  waa  ▼•id,  but 
the  court  declared  that  ••  the  obvious  purpose  of  the  statute  before  us 
was  to  authorize  the  incorporation  of  the  children  of  other  persons  into  fam- 
ilies desirous  of  assuming  control  over  them,  and  in  that  way  to  sanction  the 
formation  of  new  and  artificial  'family  relations  between  persona  not  neces- 
sarily of  the  same  blood  ";  and  after  stating  the  objections  made  by  way  of 
argument  to  a  joint  adoption,  the  court  answered  them,  saying:  "  On  the 
contrary,  the  better  and  more  reasonable  construction  appears  to  us  to  be 
that  a  wife  may  uuite  with  her  husband  in  such  a  proceeding,  as,  from  the 
very  nature  of  things,  the  interests  of  the  entire  family  are  necessarily 
involved  in  the  object  sought  to  be  accomplished  by  it.  There  is  not  only 
no  inconsistency,  but  a  manifest  propriety,  in  the  wife  thus  uniting  with  her 
husband,  as  by  doing  so  the  adopted  child  is  made  to  assume,  in  a  general 
sense,  the  same  position  in  the  family  which  it  would  occupy  if  it  were  the 
natural  child  of  both  born  in  lawful  wedlock  ":  Krug  v.  Davis,  87  Ind.  590; 
Markover  v.  Krauts,  132  Ind.  294.  When  the  same  question  arose  in  Cali- 
fornia, under  a  statute  somewhat  similar  to  that  of  Indiana,  the  court  said: 
"  Under  these  provisions  a  wife  has  precisely  the  same  right  to  adopt  a  child 
as  the  husband,  and  we  know  of  no  reason  why  both  should  not  unite  in  an 
application  for  the  adoption  of  a  child  as  the  child  of  both,  or  why,  in  such  a 
case,  the  order  of  adoption  should  not  declare  that  the  child  shall  henceforth 
be  treated  and  regarded  as  the  child  of  both  spouses.  On  the  contrary,  such 
procedure  would  seem  to  be  in  entire  harmony  with  the  object  of  the  law, 
and  the  appropriate  way  by  which  husband  and  wife  may  mutually  consent 
to  the  adoption  of  a  stranger  in  blood  into  the  family,  and  to  assume  towards 
such  child  the  duties  of  the  parental  relation":  Estate  of  Williams,  102  Cal.  70; 
41  Am.  St.  Rep. 

The  Person  to  be  Adopted  is  usually  designated  in  the  statutes  as  a  minor 
child,  and  even  in  the  absence  of  any  designation  of  the  age  of  the  person  to 
be  adopted,  the  statute  has  in  one  state  been  construed  as  applying  to 
minors  only  (In  re  Moore,  14  R.  I.  38),  while  in  another  it  lias  been  said  that 
the  authority  to  adopt  a  child  was  not  necessarily  restricted  to  minor  chil- 
dren: Markover  v.  Krauss,  132  Ind.  294.  Whether  a  statute  in  terms 
excludes  children  who  are  not  residents  of  the  state  or  not,  it  must  neces- 
sarily be  confined  to  children  actually  or  constructively  within  the  state,  for 
it  is  not  possible  for  any  state  to  authorize  its  courts  to  take  jurisdiction 
over  persons  who  are  not  within  its  limits  nor  otherwise  subject  to  its  laws. 
The  child  whose  adoption  was  questioned  in  the  principal  case  was  not 
within  the  state  when  adopted,  but  her  domicile  was  there  because  there 
she  had  been  born,  and  no  person  having  authority  to  do  so  had  changed  her 
domicile.  She  was,  therefore,  so  within  the  jurisdiction  of  the  state  and  its 
courts  that  an  adoption  proceeding  could  be  conducted,  of  the  beuefit  of 
which  she  was  entitled  to  avail  herself,  and  which  neither  the  adopting; 
parent,  nor  his  personal  representative  after  his  death,  could  successfully 
assail.  If  the  child  adopted  is  not  within  the  jurisdiction  of  the  state  where 
the  adoption  takes  place,  either  actually  or  constructively,  there  can  be  no- 
doubt  that  such  adoption  could  not  as  against  the  child,  or  its  parents,  not 
participating  therein  be  regarded  as  imposing  upon  it  any  duty  to  the  adopt- 
ing parent,  or  as  depriving  the  natural  parents  of  any  of  the  rights,  or 
releasing  them  from  any  of  the  obligations,  of  such  parentage.  As  to  the 
adopting  parent,  the  rule  may  possibly  be  otherwise  if  the  adopting  child, 
as  a  matter  of  fact,  takes  its  place  in,  and  aa  a  part  of,  his  family,  and  there- 
after occupies  toward  him  the  relation,  and  submits  itself  to  the  obligations^ 
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of  a  child  towardi  lit  parent    In  such  a  east  it  may  bo  that  an  adopting: 
parent  and  hi*  pononal  representative  after  his  death  win  bo  estopped  from*. 
assailing  the  validity  of  the  adoption  by  questioning  the  jurisdiction  which** 
be  invoked,  and  to  which  he  submitted  so  far  at  it  was  possible  for  him  to  da . 
Tla   Validity  of  Adoption*,    When  Questioned  in  Collateral  Proceedings 
depends  very  much  upon  the  views  of  the  court  before  which  the  question  is> 
presented  respecting  the  character  of  the  proceeding  and  of  the  statutes  by/ 
which  it  is  authorized.    Of  course,  if  the  proceedings  were  conducted  in* 
strict  compliance  with  the  statute,  and  this  appears  to  the  court  by  such* 
evidence  as  it  deems  competent  and  satisfactory,  there  can  bo  no  question* 
except  as  to  the  constitutionality  of  the  statute,  and  no  statute  authorising., 
adoptions  has,  up  to  the  present  time,  been  held  unconstitutional  in  any 
respect.     But  more  frequently  than  otherwise  there  has  been  some  omission* 
or  irregularity  in  the  proceedings,  or,  at  least,  the  existence  of  a  strict,  or 
even  a  substantial,  compliance  with  the  statute  does  not  appear  from  the* 
written  evidence  of  the  adoption  proceedings  themselves,  and  then  theser 
questions  arise:  1.  Can  the  proceedings  be  supported  by  oxtrinsio  evidence  T 
and  2.  Does  the  omission,  or  irregularity,  supposing  it  still  to  appear  not- 
withstanding such  evidence,  render  the  proceedings  voidT  There  have^ 
undoubtedly,   in  connection  with  the  question  of  adoption,  been  soma 
absurd  judicial  utterances,  by  way  of  application  of  the  absurd  rule,  that, 
statutes  in  derogation  of  the  common  law  should  be  strictly  construed,  and 
this  notwithstanding  the  fact  that  the  code,  of  which  the  adoption  law  under- 
consideration  was  a  part,  expressly  declared  that  "  the  rule  of  the  common 
law,  that  statutes  in  derogation  thereof  are  to  be  strictly  construed,  has  no- 
application  to  this  code,"  and  that  the  provisions  of  such  code  were  to  be> 
44  liberally  construed,  with  a  view  to  effect  its  objects  and  to  promote  jus- 
tice": Cal.  Civ.  Code,  sec.  4.     Thus,  in  the  state  from  whose  oode  the  fore- 
going quotation  was  made,  it  has  been  said:  "A  child  by  adoption  cannot:, 
inherit  fron\  the  adopting  parent,  unless  the  act  of  adoption  has  been  don* 
in  strict  accordance  with  the  statute;     No  matter  how  persuasive  may  bar 
the  equities  of  the  child's  case,  or  how  clear  the  intention  of  all  parties,  it. 
must  appear  that  the  statutory  conditions  have  been  strictly  performed* 
otherwise  the  relation  never  existed,  and  the  right  to  inherit  never  was* 
acquired.     The  right  of  adoption  is  purely  statutory.    It  was  unknown  to- 
the  common  law,  and  as  the  right,  when  acquired  under  our  statute,  oper- 
ates as  a  permanent  transfer  of  the  natural  rights  of  the  parent,  it  is  repug- 
nant to  the  principles  of  the  common  law,  and  .one  who  claims  that  such  e> 
change  has  occurred  must  show  that  every  requirement  of  the  statute  has 
been  strictly  complied  with.     It  cannot  be  said  that  one  condition  is  more 
important  than  another":  Ex  parte  Clark,  87  CaL  641.     Adoption  proceed- 
ings are  generally  conducted  by,  or  before,  courts  or  judicial  officers  of* 
special  or  limited  jurisdiction.     There  has,  in  some  instances,  therefore,, 
been  applied  to  adoption  proceedings  taking  place  in  such  court  the  rule* 
that  nothing  is  presumed  in  favor  of  the  jurisdiction  of  such  courts  or  tribu- 
nals, and  in  one  instance,  at  least,  it  has  been  said  that  the  jurisdiction 
must  appear  by  the  record,  though  it  would,  perhaps,  puzzle  the  judge  mak- 
ing such  declaration  to  explain  how  any  matter  can  appear  by  the  record  of 
a  court  or  tribunal  which  is  not  authorized  to  have,  and  is  therefore  inca- 
pable of  keeping,  any  record  whatsoever.     We  again  quote  from  the  opinion 
in  the  case  last  cited:  "It  has  been  held — and,  we  think,  correctly—  that  in 
cases  of  this  kind  the  power  of  the  court  being  special,  and  not  exercised 
according  to  the  course  of  the  common  law,  its  decisions  must  be  regardecV 
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'ordinary  course  of  things,  reasonably  made  with  such  a  par- 
con,  might  be  admitted  to  stand,  yet  if  it  should  appear  to  ba 
of  such  a  nature  as  that  such  a  person  could  not  be  capable 
•of  measuring  its  extent  or  importance,  its  reasonableness  or 
'its  value,  fully  and  fairly,  it  cannot  be  that  the  law  is  so  mud: 
at  variance  with  common  sense  as  to  uphold  it.'    The  case 
subsequently  came  before  this  court,  and,  in  deciding  it,  Mr. 
Chief  Justice  Marshall,  speaking  of  this,  and,  it  would  seem, 
rf  other  deeds  executed  by  the  deceased,  said:  *  If  these  deeds 
were  obtained  by  the  exercise  of  undue  influence  over  a  man 
-  whose  mind  had  ceased  to  be  the  safe  guide  of  his  actions,  it 
*is  against  conscience  for  him  who  has  obtained  them  to  derive 
any  advantage  from  them.     It  is  the  peculiar  province  of  a 
court  of  conscience  to  set  them  aside.    That  a  court  of  equity 
Mvill  interpose  in  such  a  case  is  amongst  its  best-settled  prin- 
ciples':  Harding  v.  Handy,  11  Wheat.  125. 

"The  same  doctrine  is  announced  in  adjudged  cases,  almost 
without  number;  and  it  may  be  stated  as  settled  law,  that 
whenever  there  is  great  weakness  of  mind  in  a  person  execut- 
ing a  conveyance  of  land,  arising  from  age,  sickness,  or  any 
other  cause,  though  not  amounting  to  absolute  disqualifica- 
tion, and  the  consideration  given  for  the  property  is  grossly 
inadequate,  a  court  of  equity  will,  upon  proper  and  reason- 
.  able  application  of  the  injured  party  or  his  representatives  or 
<  heirs,  interfere  and   set  the  conveyance  aside":    See,  also, 
JSpargur  v.  Hall,  62  Iowa,  14»  498;  DavU  v.  Dean,  66  Wis. 
100;   Wartemberg  v.  Spiegel,  31  Mich.  400;    Birdsong  v.  Bird- 
*ong,  2  Head,  289;  Samuel  v.  Marshall,  3  Leigh,  567;  Ikerd  v. 
leavers,  106  Ind.  483. 

In  the  case  before  us  the  maker  of  the  conveyances,  as 
alleged  in  the  complaint,  "  was  more  than  eighty  years  old, 
aick,  and  greatly  enfeebled  both  in  body  and  mind,'9  while  the 
consideration  given  for  the  property  was  certainly  grossly 
inadequate,  if,  indeed,  there  was  any  consideration  at  all.  It 
*  would  seem,  in  addition,  that  the  allegations- of  undue  influ- 
ence, or  rather  of  oomplete  ascendency  over  the  will  of  the 
aged  man  by  his  young  relative,  are  full  and  complete.  It 
•is  not  necessary  to  state  in  a  complaint  all  the  facts  going  to 
^establish  the  fact  of  undue  influence;  such  facts  are,  for  the 
tinost  part,  evidentiary,  and  so  may  be  made  matter  of  proof, 
vln  this  case  the  necessary  allegations — those  as  to  the  rela- 
tions of  the  parties,  particularly  the  great  age  and  feebleness  of 
intellect  of  the  grantor,  and  the  persistent  and  long-continued 
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importunitiet  of  the  grantee,  the  gross  inadequacy,  or  rather 
the  want  of  consideration,  and  other  circumstances  surround- 
ing the  transaction,  and  the  nature  of  the  transaction  itself — 
are  fully  made;  and  these,  joined  with  the  general  allegation 
of  undue  influence  and  other  allegations  indicating  fraud,  are 
sufficient. 

44  Fraud  is  not  a  thing  susceptible  of  ocular  observation  or 
physical  demonstration.  Yet  its  existence  in  a  given  case 
may  be  sufficiently  demonstrated  for  judicial  purposes,  and 
to  warrant  judicial  action,  by  intrinsic  evidence  of  unfairness 
in  the  contract  or  transaction  itself":  Burch  v.  Smith,  15  Tex. 
219;  65  Am.  Dec.  154.  See,  also,  1  Story's  Equity  Jurispru- 
dence, 246;  Reed  v.  Peterson,  91  111.  288;  Fisher  v.  Bishop,  108 
N.  Y.  26;  2  Am.  St.  Rep.  857;  Cadwallader  v.  West,  48  14# 
Mo.  483;  Miller  v.  Rivers,  138  Pa.  St.  270;  McCormick  v.  Malin, 
5  Blackf.  509;  Marshall  v.  Billing  sly  y  7  Ind.  250;  McLean  v. 
Equitable  Life  etc.  Soe.,  100  Ind.  127;  50  Am.  Rep.  779. 

The  authorities  adduced  by  appellants  are  not  in  point,  as 
we  think. 

In  Darnell  v.  Rowland,  30  Ind.  342,  the  well-established  rule 
is  stated,  that  weakness  of  mind  alone  does  not  render  one 
incapable  of  making  a  contract.  Such  weakness  of  mind, 
however,  the  opinion  states,  may  become  a  controlling  circum- 
stance when  connected  with  others  facts  tending  to  establish 
fraud.  Wray  v.  Wray,  32  Ind.  126,  is  rather  against  the  posi- 
tion taken  by  appellants.  In  Jagers  v.  Jagers,  49  Ind.  428, 
the  rule  is  repeated,  that  mere  "feebleness  of  mind  has  never 
been  held  sufficient  to  set  aside  a  deed,  where  the  grantor  was 
of  sound  mind/1  The  court,  in  that  case,  however,  adds  that 
44  some  of  the  authorities  hold  that  it  may  be  taken  into  con- 
sideration, in  connection  with  other  circumstances.11  In  that 
case,  no  other  circumstances  were  stated  in  the  complaint* 
The  case  is  quite  unlike  the  one  now  before  the  court.  The 
grantor  in  that  case  was  of  sound,  though  feeble,  mind,  and 
the  representations  made  to  him  by  his  wife  were  concerning 
matters  equally  within  the  knowledge  of  both  parties. 

What  has  been  said  concerning  the  demurrer  to  the  com- 
plaint applies,  in  great  measure,  to  the  second  assignment  of 
error,  that  the  court  erred  in  its  conclusions  of  law  on  the 
facts  found.  The  facts  found  by  the  court  are  substantially 
the  facts  which  are  alleged  in  the  complaint,  and  which,  by 
the  assignment  of  error,  are  thus  admitted  to  be  true. 

That  the  finding  by  the  court  was  not  more  complete,  or 
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that  some  of  the  issues  were  not  passed  upon  in  the  14T  find- 
ing, cannot  be  considered  under  this  assignment  of  error. 

To  bring  an  alleged  error  before  this  court  for  review,  it 
must,  in  general,  be  first  brought  to  the  attention  of  the  trial 
court,  so  that,  if  the  error  in  fact  exists,  it  may  be  corrected 
in  that  court.  There  was,  in  this  case,  no  motion  for  a  venire 
de  novo,  no  motion  for  judgment  for  appellants  on  the  finding, 
nor  any  reason  given  in  the  motion  for  a  new  trial  calling  the 
court's  attention  to  any  error  in  the  finding,  if  such  error 
existed. 

But  we  have  carefully  considered  the  findings  made  by  the 
court,  and  are  of  opinion  that  all  the  material  facts  put  in 
issue  by  the  pleadings  are  fully  found.  From  these  facts 
so  found  the  conclusions  of  law  stated  necessarily  follow,, 
that  the  deeds  in  question  are  void,  and  that  appellees  and 
appellant  Joseph  R.  Ashmead  are  the  owners,  as  tenants  in 
common,  of  the  lands  therein  described,  and  attempted  to  be 
conveyed,  and  that  said  lands  should  be  partitioned  amongst 
them  in  the  proportions  named. 

The  reasons  given  for  the  motion  for  a  new  trial  are:  That 
the  finding  is  not  sustained  by  the  evidence,  and  that  it  i» 
contrary  to  law.  There  is  certainly  evidence  in  the  record 
to  support  the  finding,  and  that,  according  to  the  well-known 
rule  of  this  court,  is  sufficient.  Why  the  finding  should  be 
held  contrary  to  law  we  are  not  informed.  The  finding  is 
within  the  issues  presented  by  the  pleadings,  and  is  supported 
by  the  evidence;  it  cannot,  consequently,  be  contrary  to  law. 

We  have  found  no  available  error  in  the  record*  The  judg- 
ment is  therefore  affirmed,  with  costs. 

Duds— Setting  Aside — Undue  Influence — Inadequate  Considera- 
tion.— A  deed  may  be  avoided  by  the  vendor  when  an  undue  influence  ha* 
been  exercised  by  the  vendee  on  an  aged  vendor  of  weak  mind:  Seville  v. 
Jones,  74  Tex.  148;  Graham  v.  Bureh,  44  Minn.  83;  Ketty  v.  Smith,  73  Wis. 
191;  Matlock  v.  Shaffer,  51  Kan.  208;  37  Am.  St.  Rep.  270,  and  note.  A 
deed  by  a  nephew  of  weak  intellect,  of  all  hia  land  to  his  uncle  for  an  inad- 
equate consideration,  where  the  deed  was  obtained  by  exciting  his  fears  in- 
reference  to  a  pre  tensive  claim  asserted  for  that  purpose,  will  be  set  aside: 
Gaston  v.  Bennett,  30  S.  C.  467.  8ee,  also,  Moore  v.  Moore,  81  Cal.  195.  A 
deed  executed  by  a  weak  man  in  necessitous  circumstances,  by  which  he 
transferred  his  rights  for  a  most  inadequate  price,  will  be  set  aside:  Burch 
▼.  Hurst,  8  Desaus.  Eq.  273;  5  Am.  Dec.  549.  See  the  extended  notes  to 
Qant  v.  Hunsucker,  55  Am.  Dec  411,  and  Mc Arthur  v.  Johnson,  93  Am.  Dec 
596,  where  this  subject  is  thoroughly  discussed. 

Appeal.— Error  Not  Objected  to  Bbtors  the  Trial  Court  cannot 
be  reviewed  on  appeal:  Simon  v.  State,  31  Tex.  Crim.  Rep.  186;  37  Am,  St. 
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Rep.  802,  and  note;  Cronfeldt  v.  Arrol,  60  Minn.  827;  36  Am.  St.  Rep.  64S| 
Wi&am*  t.  Chicago  etc  By.  Co.,  112  Mo.  463;  34  Am.  8k  Rep.  403.  See, 
farther,  on  this  subject,  the  extended  note  to  Chapman  t.  City  Council,  13 
4m.  8k.  Rep.  665. 


CoMEGYg    V.    EmERIOK. 

[184  frniAHA,  148.] 

PUBAimro.— A  Complawt  Mcst  Be  Coksteuid  according  to  He  general 
teope  and  tenor,  as  appears  from  the  averments,  and  the  prayer  does 
not  control  and  determine  its  sufficiency.  If  the  trial  court  has  placed 
a  reasonable  construction  upon  averments,  which  might  bear  two  con- 
structions, the  appellate  court  is  always  disposed  to  adhere  to  the  con- 
struction of  the  trial  court. 

Kxscutor'b*  Salm—  Collatiral  Attack.— If  the  record  shows  that  aa 
executor's  sale  was  made  to  a  third  person,  not  disqualified  from  pur* 
chasing,  the  fact  that  the  executor  was  the  real  purchaser  must  be 
shown  by  proof  dehor*  the  record,  and  the  sale  is  not  void,  but  voidable, 
and  has  full  force  and  effect  until  set  aside  in  proper  proceedings. 

Judicial  Proceedings— Collateral  Attack.— Parties  and  privies  to 
judicial  proceedings  cannot  show  their  invalidity  in  collateral  prjoceed* 
ings  by  bringing  forward  matter  extraneous  to  the  record. 

Executor's  Sale — Trust  When  Arises.— If  an  executor  purchases  indi- 
rectly of  himself  through  a  third  person,  the  estate  is  held  in  trust  by 
such  executor  for  the  heirs  at  law  or  other  persons  interested,  who  may 
have  the  trust  declared  upon  proper  application* 

F.  Winter  and  J.  B.  Elam,  for  the  appellants. 

H.  J.  Milligan,  for  the  appellees. 

148  Olds,  J.  Levy  Comegys  died  testate,  owning  certain 
real  estate  in  Marion  county,  Indiana.  The  appellant  Olivia 
Comegys,  who  was  the  widow  of  the  testator,  took  under  the 
law,  and  by  partition  a  portion  of  the  real  estate  so  owned  by 
the  testator  was  set  off  to  her.  The  14*  portion  so  set  off  to 
the  widow  being  of  greater  value  than  her  interest  in  the 
whole,  it  was  adjudged  that  the  portion  so  set  off  to  her 
should  be  charged  with  the  excess  in  value,  about  $900,  in 
favor  of  the  devisees  of  the  remainder.  The  title  to  that  por- 
tion not  set  apart  to  the  widow  vested  in  the  appellees  and 
other  children  and  grandchildren  of  the  testator  by  devise 
under  the  will.  The  widow  was  appointed  and  qualified  as 
executrix  of  the  will  of  her  husband.  She  took  the  personal 
estate  at  its  appraised  value  to  apply  on  the  $500  due  to  her 
as  widow,  and  canceled  the  remainder  of  the  $500  by  credit* 
ing  it  upon  the  sum  so  charged  against  the  real  estate  so  set 
apart  to  her  in  the  partition  proceeding.    The  executrix  filed 
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ft  claim  in  her  own  favor  against  said  estate  in  a  sum  exceed- 
ing $1,000  and  interest,  and  procured  its  allowance,  "the 
amount  allowed  being  some  over  $1,500.  She  canceled  the 
remainder  of  the  sum  charged  against  the  real  estate  so  set 
off  to  her  by  crediting  it  upon  the  claim  so  allowed  in  her 
favor,  which  left  apparently  due  on  her  claim  over  $l,KO, 
and  she  assigned  said  claim  to  her  son  James,  and  James 
also  filed  a  claim  against  said  estate  in  his  own  favor  for 
about  $2,000,  which  the  executrix  allowed.  She  obtained  an 
order  of  court  for  the  sale  of  the  real  estate  of  which  the 
testator  died  seised,  other  than  the  portion  set  apart  to  her  as 
aforesaid,  and  which  was  so  devised  to  the  appellees  and 
others  as  hereinbefore  stated,  for  the  payment  of  the  debts, 
there  being  but  one  claim  filed  against  the  estate  other  than 
these  of  herself  and  son  James.  In  pursuance  of  such  order 
she  sold  said  real  estate,  and  the  same  was  purchased  by  her 
said  son  James;  he  paid  no  money  on  the  amount  for  which 
he  bid  off  the  land,  but  paid  the  purchase  price  by  receipting 
the  amount  bid  on  the  claim  so  allowed  to  his  mother,  the 
executrix,  and  assigned  to  him,  and  the  amount  allowed  in 
his  favor.  The  sale  was  confirmed,  and  1M  final  settlement 
of  said  estate  made,  all  the  debts  being  paid  except  $200  of 
the  pretended  claim  of  the  executrix.  All  of  which  proceed- 
ings were  had  in  the  Marion  circuit  court  Afterwards 
James  conveyed  the  land  so  purchased  by  him  to  his  mother, 
the  executrix.  The  appellees,  who  are  the  devisees  and  owners 
of  the  undivided  one-half  of  said  real  estate  so  sold  by  said 
executrix,  were,  during  all  of  the  time  from  the  death  of  the 
testator,  nonresidents  of  the  state,  and  all  were  under  dis- 
ability, some  under  disability  of  coverture,  and  others  under 
disability  of  infancy. 

The  appellees  brought  this  suit  in  the  superior  court  of 
Marion  county,  alleging  in  their  complaint  the  foregoing  facts, 
and  further  alleging  that  the  testator  had  been  twice  married, 
and  by  each  marriage  had  children,  one  of  the  appellees  being 
a  daughter  by  the  first  wife,  and  the  others  children  of  another 
daughter  by  the  first  wife,  and  now  deceased,  and  that  James 
was  a  son  by  the  last  wife,  the  executrix,  and  lived  with  her. 

It  is  further  alleged  that  the  executrix  and  her  son  James 
entered  into  a  conspiracy  to  obtain  all  of  the  property  of  the 
testator,  in  pursuance  of  which  conspiracy  the  claim  was 
fraudulently  caused  to  be  allowed  in  favor  of  the  executrix; 
that  it  was  unjust,  and  nothing,  in  fact,  was  due  to  her;  that 
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she  assigned  it  to  James  for  the  purpose  of  having  him  pur- 
chase the  real  estate  at  the  sale  so  to  be  made  by  her  a* 
executrix;  and  that  he  did  purchase  it,  but  that  the  purchase- 
was  in  fact  made  for  the  executrix,  and  afterwards  Jame»> 
conveyed  the  land  to  her;  that  the  executrix  has  bad  posses- 
sion of  said  real  estate  ever  since  the  testator  died,  and  re- 
ceived the  use  and  rents  and  profits  thereof,  amounting  to* 
$3,000.  The  prayer  was  to  set  aside  the  sale,  and  that  th»- 
appellant  Olivia  Comegys  be  adjudged  to  hold  the  one-halt 
of  said  real  estate  in  trust  for  the  appellees;  that  the  title* 
thereto  lfI  be  quieted  in  them;  that  she  be  ordered  to  account 
to  them  for  the  one-half  of  the  rent;  that  the  pretended  satis- 
faction of  the  amount  charged  against  the  land  set  apart  to 
her  be  set  aside,  and  the  appellees  be  adjudged  to  haw  at 
lien  on  said  land  for  the  one-half  of  the  amount;  and  ther»- 
was  a  general  prayer  for  all  proper  relief. 

Issues  were  joined,  and  a  trial  was  had  in  the  superior  court: 
at  special  term,  and  there  was  a  finding  in  favor  of  the  appel- 
lants. 

Appellees  moved  for  a  new  trial  as  of  right,  which  waa= 
refused,  and  appellees  appealed  to  the  general  term,  assigning: 
as  error  the  overruling  of  their  motion  for  a  new  trial,  ancS 
that  the  superior  court  had  no  jurisdiction  of  the  subject, 
matter  of  the  action. 

At  general  term  the  court  reversed  the  judgment  at  special* 
term,  holding  that  the  court  erred  in  refusing  a  new  trial  as?- 
of  right,  and  ordering  a  new  trial,  and  from  this  judgment 
appellants  appeal. 

It  is  contended  on  behalf  of  the  appellants  that  this  is  an? 
attack  upon  the  proceedings  and  judgment  had  and  rendered 
in  the  circuit  court,  by  which  the  claim  in  favor  of  the  execu- 
trix was  allowed,  the  sale  of  the  real  estate  ordered,  had,  and. 
confirmed,  and  the  estate  settled;  and,  furthermore,  if  ther 
complaint  bears  any  other  construction,  it  must  be  held  to- 
state  two  causes  of  action:  one  to  have  a  trust  declared  and. 
the  title  to  the  one-half  of  the  real  estate  quieted  in  the  appel- 
lees, and  the  other  to  set  aside  the  sale  and  orders  and  judg- 
ments of  the  circuit  court;  that  if  this,  the  latter  construction,. 
is  given,  and  the  superior  court  bad  jurisdiction  of  the  subject, 
matter  of  the  action,  having  joined  with  the  action  to  quiet 
title  the  action  to  set  aside  the  sale  and  judgment,  appellees- 
are  not  entitled  to  a  new  trial  as  of  right;  that  a  new  tria! 
cannot  be  granted  as  of  right,  except  they  are  entitled  to  a.- 
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new  trial  as  to  the  whole  case;  and  that  by  the  1M  joinder 
of  a  cause  of  action,  in  which  they  are  not  entitled  to  a  new 
trial,  with  the  action  to  quiet  title  they  are  debarred  of  the 
right  to  a  new  trial  as  of  right. 

It  must  be  admitted  that,  in  view  of  the  peculiarity  of  the 
complaint,  there  is  much  force  in  the  contention  of  the  appel- 
lants. The  complaint  was  certainly  not  drafted  on  any  very 
-definite  theory. 

If  the  complaint  is  to  be  construed  as  an  attack  on  the 
decree  ordering  the  sale  of  the  land,  the  sale  and  confirmation 
thereof,  and  the  order  allowing  the  claim  in  favor  of  the 
executrix,  and  seeking  to  set  them  aside,  and  reinstate  their 
-claim  and  lien  upon  the  land  set  apart  to  the  widow  on 
account  of  fraud,  then  the  action  should  have  been  brought 
in  the  court  in  which  the  original  proceedings  were  had. 

In  speaking  of  the  manner  of  setting  aside  judgments,  this 
court,  in  the  case  of  Weiss  v.  Guerineau,  109  Ind.  438  (444),  says: 
41  These  methods,  however,  all  contemplate  proceedings  in  the 
case  in  which  the  unauthorized  judgment  is  alleged  to  have 
been  obtained."  There  may  cases  arise  in  which  a  court  of 
equity  would  refuse  to  enforce  or  allow  a  defense  to  a  judg- 
ment shown  to  have  been  obtained  by  fraud;  but  proceedings 
to  set  aside  an  executor's  sale  of  real  estate,  and  allowances 
made  in  the  course  of  administration,  must  be  brought  in  the 
court  in  which  Buch  proceedings  were  had. 

A  complaint  must  be  construed  according  to  its  general 
scope  and  tenor,  as  appears  from  the  averments,  and  the 
prayer  will  not  control  and  determine  its  validity.  When  the 
trial  court  has  placed  a  reasonable  construction  upon  the  aver- 
ments of  the  complaint  which  might  bear  two  constructions 
this  court  will  be  disposed  to  adhere  to  the  construction  which 
it  received  by  the  trial  court. 

The  theory  which  must  have  been  taken  of  the  complaint 
1§*  in  this  case  by  the  superior  court  in  taking  jurisdiction 
and  trying  the  cause  was,  that  it  was  a  complaint  to  establish 
appellee's  title  to  the  real  estate  and  to  quiet  the  title  to  the 
same  in  them,  on  the  theory  that  it  charged  fraud  and  collu- 
sion on  the  part  of  the  executrix  and  her  son  James,  and 
that  the  purchase  was  in  fact  made  for  the  executrix  by  and 
through  her  son  acting  for  her  while  she  was  still  executrix; 
that  the  sale  and  conveyances  did  not  vest  title  absolute  in 
the  appellant,  Olivia  Comegys,  but  that  she  took  it  in  trust 
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for  the  appellees  and  other  devisees' and  owners  of  the  land 
before  the  sale. 

As  appears  by  a  written  opinion  in  the  record,  this  was  the 
construction  and  theory  given  to  the  complaint  by  the  court 
in  general  term,  and  the  averments  having  for  their  sole 
object  the  setting  aside  of  the  judgment  and  proceedings  in 
the  circuit  court  were  treated  as  surplusage,  being  made  in  a 
complaint  filed  in  a  court  having  no  jurisdiction  in  that 
behalf,  they  could  have  no  effect,  and  would  not  be  allowed 
to  control  or  annul  the  averments  which  stated  a  good  cause 
of  action,  of  which  the  court  had  jurisdiction,  and  we  think 
this  a  reasonable  and  proper  construction  to  be  given  to  the 
complaint. 

With  this  construction  given  to  the  complaint,  it  leaves  the 
action  solely  an  action  to  establish  and  quiet  title  in  the 
appellees.  We  have  a  line  of  decisions  holding  that  a  pur- 
chase of  real  estate  by  an  executor  or  administrator  at  his 
own  sale  is  void:  Bee  Valentine  v.  Wysor)  123  Ind.  47  (56), 
and  authorities  there  cited. 

In  speaking  of  a  purchase  of  real  estate  by  an  adminis- 
trator, at  a  sale  made  on  an  execution  in  favor  of  the  estate 
which  he  represented,  this  court,  in  Murphy  v.  Teter,  56 
Ind.  545,  say 8,  the  sale  was  not  void,  but  voidable;  that 
the  purchaser  must  be  regarded  as  a  trustee,  and  that  the 
cestui  que  trust  might  have  the  sale  set  aside,  154  or  let  the 
sale  stand  and  cause  the  trustee  to  convey  the  title  to  them, 
upon  just  and  equitable  terms.  In  Valentine  v.  Wysor,  123 
Ind.  47,  it  is  said  that  a  sale  by  a  trustee  to  himself  is  void, 
and  authorities  are  cited  in  support  of  the  statement.  The 
same  statement  is  made  in  other  decisions.  While  this  may 
be  literally  true  where  the  record  shows  affirmatively  a  sale 
by  the  trustee,  executor,  or  administrator  to  himself,  yet  we 
think  where  the  record  does  not  affirmatively  show  such  fact, 
but,  on  the  contrary,  where  the  record  shows,  as  averred  in 
this  case,  that  the  sale  was  made  to  another  who  was  not  dis- 
qualified from  purchasing,  and  the  fact  that  the  trustee  was 
the  real  purchaser  must  be  shown  by  proof  dehors  the  record, 
the  sale  is  not  void,  but  voidable.  In  Earle  v.  Earle,  91  Ind. 
27  (42),  it  is  said:  "The  general  and  correct  rule,  as  estab- 
lished by  the  weight  of  authority,  is  that  a  judgment  by  a 
court  of  competent  jurisdiction  is  not  void,  unless  the  thing 
lacking,  or  making  it  so,  is  apparent  upon  the  face  of  the 
record.    If  the  infirmity  do  not  so  appear,  the  judgment  is  not 
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void,  but  voidable."  If  a  sale  be  void,  it  may  be  treated  as  a 
nullity,  and  it  is  not  necessary  to  set  it  aside  by  direct  attack, 
it  may  be  disregarded  in  collateral  proceedings;  but,  if  it  be 
Toidable  only,  it  bas  full  force  and  effect  until  set  aside  in 
proper  proceedings,  and  cannot  be  attacked  collaterally. 

The  facts  in  this  case  do  not  disclose  but  what  all  legal 
notices  were  given  and  all  formalities  of  the  law  com- 
plied with  in  relation  to  the  administration  of  the  estate, 
the  allowance  of  the  claims,  the  ordering  of  the  sale  of  the 
real  estate,  and  in  th»  making  of  the  sale  and  confirma- 
tion thereof,  and  final  settlement  of  the  estate.  It  is  well 
settled  that  parties  and  privies  to  proceedings  cannot 
show  their  invalidity  in  collateral  proceedings  by  bringing 
forward  matter  extraneous  to  the  record  itself:  Harman 
t.  Moore,  112  Ind.  221.  There  is  no  doubt  that  the  heirs 
1M  or  devisees  in  this  case  might,  in  a  proper  proceeding, 
have  had  the  sale  set  aside,  on  showing  that  the  executrix 
was  in  fact  the  real  purchaser  at  her  own  sale;  that  through 
collusion  she  had  her  son  purchase  for  her,  and  reconvey  the 
land  to  her  after  the  sale  was  confirmed.  As  to  whether  or 
not  the  sale  was  valid  depended  upon  the  fact  as  to  who  was 
the  purchaser.  According  to  the  averments  of  the  com- 
plaint, the  record  shows  the  son  James  to  have  been  the  pur- 
chaser. If  James  was  acting  in  collusion  with  his  mother, 
and  in  fact  made  the  purchase  for  her,  that  fact  brought 
forward  would  have  prevented  the  confirmation,  but  the  sale 
is  confirmed,  and  the  record  is  regular  and  valid  upon  its 
face,  showing  a  sale  made  by  the  executrix  to  one  having 
the  lawful  right  to  purchase.  The  fact  that  after  the  con- 
firmation James  conveyed  the  land  to  his  mother  does  not 
affect  the  validity  of  the  sale,  for  if  the  sale  was  a  valid  one 
at  the  time  it  was  made  and  confirmed,  it  would  not  be  ren- 
dered illegal  by  reason  of  the  fact  that  the  purchaser  after- 
wards conveyed  the  land  to  the  executrix.  We  think  such  a 
sale  voidable,  and  not  void,  and  that  while  the  devisees  might 
have  had  the  sale  set  aside  on  proper  application  and  proof, 
yet  they  have  the  right,  as  against  the  executrix,  to  allow  the 
sale  to  stand,  and  treat  her  as  a  trustee  holding  the  land  in 
trust  for  them,  and  maintain  an  action,  and  have  the  trust 
declared  and  their  title  to  the  land  quieted  upon  just  and 
equitable  terms.     Such  is  the  relief  sought  in  this  case. 

In  1  Perry  on  Trusts,  4th  ed.,  section  224,  it  is  said:  "  If  an 
executor  or  administrator   purchases  indirectly  of  himself 


March,  1893.]    Pennsylvania  Company  v.  Conodon.         251 

through  a  third  person,  and  takes  a  deed  to  himself  through 
such  third  person,  the  sale  will  be  void,  or  the  estate  will  be 
held  in  trust  by  such  administrator  or  executor  for  the  heirs 
at  law  or  other  persons  interested  ":  See  Perry  on  Trusts, 
sec.  225. 

1§m  The  action  being  one  to  quiet  title,  the  appellees  were 
entitled  to  a  new  trial  as  of  right.  As  we  have  said,  the 
appellees  could  only  have  their  title  quieted  on  just  and  equi- 
table terms,  accounting  to  the  executrix  for  what  is  due  her, 
if  any  thing,  but  no  question  as  to  the  basis  of  such  account- 
ing is  presented  to  this  court  The  sole  questions  presented 
are  such  as  we  have  considered. 

There  is  no  error  in  the  record. 

Judgment  affirmed.  __ 

EX1CUTOR8  AND  ADMINISTRATORS.— PURCHASE  BY  AT  THBTm  8 ALB:  See  the 

notes  to  Tillman  v.  Thomas  13  Am.  St.  Rep.  46;  Commercial  etc.  Auw.  Co* 
w.  Seammon,  9  Am.  St,  Rep.  020,  and  Dwigkt  v.  Blackman,  57  Am.  Dm.  180b 
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Appellate  Practice—  Sufficiency  of  Complaint All  minor  defects  in  a 

complaint,  not  challenged  in  the  trial  court,  are  cured  by  verdict,  and 
the  complaint  must  stand  on  appeal,  unless  it  contains  some  fault  affect* 
ing  in  a  very  material  degree  the  cause  of  action,  as  the  omission  of  a 
fact  essential  to  its  existence. 

Master  and  Servant— Negligence— Necessary  Allegations  and  Proof. 
To  enable  an  employee  to  recover  from  his  employer  on  account  of  inju- 
ries received  by  reason  of  defective  places,  machinery,  appliances,  or 
incompetent  co-employees  it  is  generally  necessary  to  allege  and  prove 
that  the  employer  was  in  fault,  and  that  the  employee  was  without  fault, 
or  to  allege  and  prove  facts  from  which  such  fault  and  want  of  fault 
may  be  inferred. 

Pboximate  Cause  is  the  efficient  cause — the  one  that  necessarily  sets  the 
other  causes  in  operation.  Causes  that  are  merely  incidental,  or  instru- 
ments of  a  superior  or  controlling  agency,  are  not  the  proximate  causes, 
though  they  may  be  nearer  in  time  and  more  immediate  to  the  result. 

Master  and  Servant — Negligence— Sufficiency  of  Complaint. — In  an 
action  by  a  brakeman  against  a  railway  company  to  recover  for  personal 
injuries  caused  by  a  defective  lantern  it  must  be  alleged  and  proved 
that  the  defect  was  known  to  the  company,  or  was  such  as,  with  rea- 
sonable diligenoe,  it  ought  to  have  been  known. 

Master  and  Servant — Negligence— Sufficiency  of  Complaint. — In  an 
action  by  a  brakeman  against  a  railroad  company  to  recover  for  injury 
eansed  by  reason  of  a  defective  lantern  furnished  him  by  the  company 
for  his  necessary  use  in  the  discharge  of  his  duty,  but  kept  in  his  ens* 
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tody,  a  complaint  showing  that  the  brakeman  knew,  or  ought  to  hare 
known,  of  the  defect,  and  failing  to  allege  that  the  company  knew,  or 
ought  to  have  known,  with  the  exercUe  of  proper  diligence,  of  the  defect, 
is  insufficient,  notwithstanding  a  general  allegation  that  the  defect  was' 
unknown  to  the  brakeman. 
Master  and  Servant— Negligence— Presumption.— It  will  be  presumed 
that  a  brakeman,  eighteen  years  of  age,  who  had  been  in  the  railroad 
service  three  months,  had  sufficient  skill  and  experience  to  know  that  a 
lantern,  constantly  used  by  him,  would  go  out  because  not  properly 
guarded  from  the  wind,  so  as  to  charge  him  with  knowledge  of  its  con- 
dition, and  the  duty  to  inform  the  oompany  thereof. 

Braclenridge,  J.  Morris,  and  A.  Zollars,  for  the  appel- 
lant. 

L.  M.  Ninde  and  H.  W.  Ninde,  for  the  appellee. 

**T  Howard,  J.  This  was  an  action  for  damages,  brought 
by  appellee  against  appellant,  resulting  in  a  verdict  and  judg- 
ment for  appellee. 

The  complaint  is  assailed  for  the  first  time  in  this  court 
The  pertinent  averments  are  the  following: 

"  In  June,  1888,  when  this  plaintiff  was  an  infant,  eighteen 
years  of  age,  said  defendant  employed  him  as  an  extra  brake- 
man  upon  its  train  of  freight-cars  running  upon  said  road, 
and  on  September  16,  1888,  plaintiff  was  still  continuing  in 
said  service  for  said  defendant,  and  plaintiff  was  young  and 
inexperienced  in  said  business,  and  unable  to  appreciate  and 
understand  all  the  dangers  and  hazards  of  said  business  in 
which  he  was  bo  engaged,  which  was  well  known  to  said 
defendant  on  said  16th  of  September,  1888;  that  on  said  16th 
of  September,  1888,  said  defendant  required  plaintiff  to  go 
upon  a  train  of  freight-cars  on  its  said  line  of  railroad  from 
Fort  Wayne  to  Chicago,  and  required  plaintiff,  upon  said  trip, 
«...  to  act  as  front  brakeman  on  said  train;  that  plaintiff, 
as  requested  and  directed  by  defendant,  did  go  upon  said 
freight  train,  ....  and,  while  the  same  was  running  from 
Fort  Wayne  to  Wanatah,  ....  did  act  as  front  brakeman; 
that  when  said  train  arrived  at  Wanatah,  and  long  before  it 
arrived  there,  and  long  after  it  departed  therefrom,  it  was 
night-time,  and  dark,  and  plaintiff  was  unable  to  perform  his 
duties  without  the  aid  of  a  lantern  to  light  his  way,  and 
plaintiff  was,  for  some  time  before  the  reoeipt  of  the  injury, 
as  hereinafter  ***  set  forth,  using  a  lantern  provided  for  his 
use  by  said  defendant,  in  lighting  his  way  in  discharging  his 
said  duties;  that  his  duty  as  such  brakeman  required  him 
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to  use  said  lantern  in  making  signals  to  other  trainmen  upon 
said  train;  that  said  train  was  equipped  with  air-brakes,  by 
vthe  nse  of  which  the  engineer  of  said  train  could  stop  the 
same  suddenly,  and  would  so  stop  the  same  upon  proper 
signal  being  given;  that  the  lantern  so  furnished  by  defend- 
ant for  plaintiff's  use,  and  which  he  was  then  using,  was 
defective,  and  not  properly  guarded  from  the  wind,  and  would 
go  out  when  properly  used  in  making  proper  signals,  which 
was  unknown  to  plaintiff;  that  shortly  after  said  train  started 
west  from  Wanatah,  and  while  plaintiff  was  upon  said  train, 
and  on  the  top  of  a  car  thereof,  in  the  proper  discharge  of  his 
duty,  he  waved  a  signal  with  his  said  lantern,  and  the  light 
in  the  same,  by  reason  of  its  defective  condition,  went  out, 
and  plaintiff,  not  being  able  to  light  the  same  where  he  was, 
and  being  ignorant  of  the  proper  thing  to  do  under  the  oir* 
cumstances,  and  having  received  no  instructions  from  said 
defendant  as  to  the  course  he  should  pursue  under  such 
circumstances,  and  being  unable  to  discharge  his  duties 
without  such  light,  started  to  go  to  the  engine  of  said  train  to 
relight  said  lantern;  that  as  he  reached  the  front  end  of  said 
oar,  next  to  said  engine,  the  engineer  thereof  without  warn- 
ing or  signal,  put  on  the  air-brakes  upon  said  train  and 
engine,  suddenly  slowing  said  train,  whereby  plaintiff  was 
thrown  forward,  and  between  said  car  and  the  tender  of  said 
engine,  and  down  upon  the  track  of  said  railroad,  and  the 
wheels  of  said  train  passed  oyer  said  plaintiff's  arm,  and 
crushed,  bruised,  and  maimed  the  same,  so  that  his  said  arm 
was  necessarily  amputated  at  the  shoulder-joint,  and  he  suf- 
fered great  mental  and  physical  anguish  and  pain,  and  was 
permanently  injured,  and  was  compelled  to  expend  large 
sums  of  money  in  ***  medical  attendance,  nursing,  and 
medicine,  and  was  damaged  in  the  sum  of  fifteen  thousand 
dollars;  that  said  injury  was  received,  and  said  damages  sus- 
tained, without  any  negligence  whatsoever  on  the  part  of 
plaintiff;  that  defendant,  well  knowing  the  plaintiff's  youth 
and  inexperience,  and  inability  to  comprehend  the  dangers  of 
his  said  employment,  or  to  know  what  course  to  pursue,  under 
the  circumstances  whioh  resulted  in  said  accident,  so  negli- 
gently put  plaintiff  in  said  position,  place,  and  business,  with- 
out any  instructions  given  him  as  to  what  he  should  do  under 
such  circumstances,  and  without  any  oaution  or  warning  as 
to  the  dangers  attendant  upon  such  service,  or  the  use  of  such 
air-brakes,  and  so  negligently  gave  him  such  defective  loco* 


'.•* 
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mofcife  [lac tern?]  for  use  as  aforesaid,  by  reason  of  which 
negligence  said  injuries  were  received  and  said  damages  sus- 
tained.   Wherefore,"  etc. 

This  complaint  was  not  challenged  in  the  circuit  court,  so 
that  all  minor  defects,  if  any,  most  be  held  to  be  cored  by  the 
verdict. 

The  complaint  will  stand,  unless  there  is  some  fault  in  it 
which  affects  in  a  very  material  degree  the  cause  of  action: 
Elliott's  Appellate  Procedure,  sec  473,  and  cases  cited  in  notes; 
Buskirk's  Practice,  and  cases  cited. 

In  McGregor  v.  Hubb$y  126  Ind.  487,  it  is  said  that  "an 
assignment  of  error  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  is  not  available  for 
♦he  reversal  of  the  judgment  unless  some  fact  essential  to  the 
existence  of  the  cause  has  been  wholly  omitted  from  the  com. 
plaint" 

To  enable  an  employee  to  recover  damages  from  his  em- 
ployer,  on  account  of  injuries  received  by  reason  of  defective 
places,  machinery,  or  appliances,  or  incompetent  co-employees, 
furnished  by  the  employer  for  the  use  or  assistance  of  the 
employee,  it  is  necessary,  in  general,  ***  to  allege  and  prove 
that  the  employer  was  in  fault,  and  that  the  employee  was 
without  fault;  or.  at  least,  to  allege  and  prove  facts  from  #hich 
such  fault  and  want  of  fault  may  be  inferred. 

In  this  case  it  is  therefore  essential  that  the  averments  of 
the  complaint  should  show  that  any  defects  alleged  to  exist 
in  the  management  of  appellant's  train,  or  in  the  character 
or  quality  of  the  appliances  used  in  connection  with  the  run* 
ning  of  the  train,  from  which  the  accident  resulted,  were  due 
to  the  negligence  or  carelessness  of  appellant,  and  that  appel- 
lee was  himself  free  from  such  negligence  or  carelessness. 

It  may  be  necessary  to  say  something  of  the  real  cause  of 
the  accident  as  disclosed  in  the  complaint,  and  to  distinguish 
the  cause  of  the  accident  from  the  incident  or  occasion  con* 
nected  with  it  Webster  defines  an  occasion,  as  distinguished 
from  a  cause,  to  be  "that  which  incidentally  brings  to  pass 
an  event,  without  being  its  efficient  cause  or  sufficient  reason/9 

While  the  cause  to  be  considered  must  be  the  proximate, 
and  not  the  remote,  cause,  "yet  the  question  is  not  what 
cause  was  nearest  in  time  or  place  to  the  catastrophe." 

In  Insurance  Co.  v.  Boon,  95  U.  8.  117,  the  proximate  cause 
is  defined  to  be  "  the  efficient  cause,  the  one  that  necessarily 
sets  the  other  causes  in  operation.    The  causes  that  are  merely 
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incidental,  or  instruments  of  a  superior  or  controlling  agency, 
are  not  the  proximate  causes  and  the  responsible  ones,  though 
they  may  be  nearer  in  time  to  the  result'9  And  the  court 
continues:  "  If  two  causes  conspire,  and  one  must  be  ohosen, 
the  more  scientific  inquiry  seems  to  be  whether  one  is  not  the 
efficient  cause,  and  the  other  merely  instrumental  or  merely 
incidental,  and  not  which  is  nearer  in  place  or  time  to  the 
consummation  of  the  catastrophe.  .  ...  In  Gordon  t.  Rim* 
mington,  *•*  1  Camp.  128  (cited  in  Phillips  on  Insurance, 
sec.  1097),  it  was  held  that  when  the  captain  of  a  ship  insured 
against  fire  burned  her  to  prerent  her  falling  into  the  hands 
of  the  enemy,  it  was  a  loss  by  fire  within  the  meaning  of  the 
policy.  It  was  because  the  fire  was  caused  by  the  public 
enemy.  The  act  of  the  captain  was  the  nearest  cause  in  time, 
but  the  danger  of  capture  by  the  public  enemy  was  regarded 

m  the  dominating  cause In  Lund  T.  Tyngsboro,  11 

Cush.  563,  59  Am.  Dec.  159,  where  it  appeared  that  a  traveler 
had  been  injured  by  leaping  from  his  carriage,  exercising  or- 
dinary care  and  prudence,  in  consequence  of  a  near  approach 
to  a  defect  in  a  highway,  the  town  was  held  liable,  though  the 
carriage  did  not  come  to  the  defect    The  defect  was  regarded 

as  the  actual,  the   dominating,  cause In  Insurance 

Co.  v.  Tweed,  7  Wall.  44,  it  was,  in  effect,  ruled  that  the  effi- 
cient cause,  the  one  that  set  others  in  motion,  is  the  cause  to 
which  the  loss  is  to  be  attributed,  though  the  other  causes 
may  follow  it  and  operate  more  immediately  in  producing  the 
disaster." 

So  it  has  been  frequently  held  that  a  railroad  company  is 
liable  for  injury  to  land  by  fire  caused  by  its  negligence; 
although  the  fire  did  not  come  directly  from  the  railroad,  but 
from  land  belonging  to  another  owner  and  lying  intermediate 
between  the  railroad  and  the  plaintiff's  land;  the  negligence 
of  the  company  in  such  case  being  considered  not  the  remote, 
but  the  proximate,  cause  of  the  injury:  Delaware  etc.  R.  R.  Co. 
▼.  Salmon,  39  N.  J.  L.  299;  23  Am.  Rep.  214;  Clement  ▼.  Han- 
nibal etc.  R.  R.  Co.,  53  Mo.  366;  14  Am.  Rep.  460;  Atchison 
etc.  R.  R.  Co.  v.  Stanford,  12  Kan.  354;  15  Am.  Rep.  362; 
Poeppers  ▼.  Missouri  etc.  Ry.  Co.,  67  Mo.  715;  29  Am.  Rep.  518. 

In  the  carefully  considered  case  of  Billman  v.  Indianapolis 
etc.  R.  R.  Co.,  76  Ind.  166, 40  Am.  Rep.  230,  »»»  where  a  team 
of  horses  was  frightened  by  a  railroad  engine  and  ran  against 
another  horse  and  killed  it,  it  was  contended  that  the  killing 
of  the  horse,  being  done  by  the  runaway  team,  the  negligence 
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of  the  railroad  company  was  too  remote  a  cause;  bat  the  court 
held  that  the  injury  was  not  so  remote  from  the  original  wrong 
as  to  defeat  the  right  to  recover  for  the  damages  flowing  from 
the  injury,  and  that  the  wrong  done  by  the  railroad  company 
"set  in  motion  the  cause  which  produced  the  injury":  See 
Lee  v.  Union  R.  R.  Co.,  12  R.  I.  383;  34  Am.  Rep.  668.  Also 
note  in  case  of  Broum  v.  Chicago  etc.  Ey.  Co.,  54  Wis.  342;  41 
Am.  Rep.  41. 

In  the  case  now  before  the  court,  while  the  sudden  stop- 
ping of  the  train  by  the  air-brakes  was  undoubtedly  the 
immediate  occasion  of  the  accident,  yet  the  real  cause  reached 
back  to  the  going  out  of  the  lantern.  The  chain  of  circum- 
stances, from  the  failure  of  the  light  in  the  lantern  to  the  fall 
of  appellee  upon  the  track  and  under  the  wheels,  was  com* 
plete  and  single,  all  the  particulars  resulting  immediately 
from  the  defective  lantern. 

The  real  cause,  in  order  to  be  within  the  issues  tendered 
in  the  complaint,  must  be  one  involving  fault  on  the  part  of 
the  appellant  or  appellee,  or  of  both;  for  the  cause  of  the 
accident,  to  have  connection  with  the  litigation,  must  have 
relation  to  the  negligence  of  the  parties.  If  there  is  no  negli- 
gence, there  is  no  cause  of  action.  But  it  cannot  be  said  that 
the  sudden  stopping  of  the  train  by  the  air-brakes  was  such 
cause.  Air-brakes  are  a  proper  and  useful  attachment  to  a 
train  of  cars;  and  one  of  the  proper  uses  of  such  air-brakes 
is  to  stop  the  cars  suddenly,  as  was  done  in  this  instance. 
And  it  is  not  charged  that  the  putting  on  of  the  air-brakes 
was  done  without  necessity,  or  that  the  action  of  the  engineeJ 
in  putting  them  on  was  in  any  respect  negligent  or  showed 
any  want  of  due  care. 

3*s  On  the  other  hand,  it  will  hardly  be  claimed  that  appel- 
lee's duty,  when  his  lantern  went  out,  was  to  remain  where 
he  was  in  the  dark.  His  duty  required  him  to  relight  his 
lantern  with  as  little  delay  as  possible.  He  was  front  brake- 
man;  a  light  was  necessary  for  the  discharge  of  his  duties, 
and  it  is  apparent  that  the  readiest  means  of  relighting  his 
lantern  was  to  go  to  the  engine,  next  to  which  his  car  was. 
This  act  not  only  does  not  seem  to  have  been  negligent,  but 
seems  to  have  been  the  proper  and  necessary  thing  for  him 
to  do. 

The  cause  of  the  accident,  therefore,  so  far  as  fault  or  negli- 
gence on  the  part  of  either  appellant  or  appellee  is  concerned, 
must,  be  that  which  preceded,  and  directly  brought  on  and  set 
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in  motion,  the  intermediate  series  of  incidents  which  ended  in 
appellee's  being  throwu  under  the  wheels  of  the  cars. 

The  complaint  alleges  that  the  lantern  famished  by  appel- 
lant for  appellee's  nee  was  defective  and  not  properly  guarded 
from  the  wind9  and  would  go  out  when  properly  used  in  mak- 
ing proper  signals;  and  it  is  averred  that  this  defect  was 
unknown  to  appellee.  But  it  is  not  alleged  that  such  defect 
was  known  to  appellant.  On  the  contrary,  the  fact  that 
appellee  had  the  sole  use  and  care  of  the  lantern,  and  this 
"  for  some  time  before  the  receipt  of  the  injury,"  as  stated  in 
the  complaint,  presumably  during  the  whole  three  months  of 
his  service,  as  brakeman,  would  seem  to  indicate  that  if  any 
one  could  know  its  defective  condition  it  must  be  the  appellee 
himself.  The  general  statement  in  the  complaint,  that  the 
defect  in  the  lantern  was  unknown  to  appellee,  would  not  be 
enough  if  it  should  appear  from  other  allegations  th&t  he  did, 
in  fact,  or  ought  to,  have  knowledge  of  such  defect.  And  if 
there  were  no  allegations  from  which  it  might  be  inferred  that 
either  appellant  or  appellee  knew,  ***  or  could  know,  of  the 
defect,  then  the  defect  would  be  one  of  those  for  which  neither 
would  be  chargeable;  for,  in  case  the  defect  was  latent  and 
unknown  either  to  the  employer  or  the  employee,  and  couid 
not  be  discovered  by  either,  then  neither  could  be  held  to 
be  in  fault. 

In  Mad  River  etc.  R.  R.  Co.  v.  Barber,  6  Ohio  St  641,  67 
Am.  Dec.  812,  it  was  held  that  a  raijroad  company  is  not  lia- 
ble to  a  conductor  for  injury  caused  by  defects  in  machinery 
or  running  apparatus  of  a  train  which  is  in  his  charge  and 
under  his  control,  where  defects  were  unknown  to  both  par- 
ties, and  neither  party  was  in  fault.  And  while  the  company 
was  required  and  was  presumed  to  use  all  reasonable  and 
ordinary  care  in  the  management  of  its  business,  and  in  sup- 
plying safe  cars  and  appliances  and  competent  co-employees, 
yet  the  conductor,  in  taking  charge  of  the  train,  assumed  the 
risks  and  hazards  of  the  business. 

In  Nashville  etc.  R.  R.  Co.  v.  EUiott,  1  Cold.  611,  78  Am. 
Dec.  606,  it  was  held  that  an  employee  who  voluntarily 
engages  to  serve  a  railroad  company  is  presumed  to  know 
that  there  are  extraordinary  dangers  inseparable  from  such 
service,  which  human  care  and  foresight  cannot  guard  against, 
and  that  he  therefore  undertakes  to  run  all  the  ordinary  risks 
of  his  employment. 

Wharton  lays  it  down  as  a  rule  that  "  an  employee  who, 
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after  haying  tbe  opporlunitj  of  becoming  acquainted  with  the 
risks  of  hie  situation,  accepts  them,  cannot  recover  for  inju- 
ries thereby  received."  The  risks  which  be  thus  assumes  are 
the  ordinary  and  natural  risks  incident  to  his  employment, 
or  which,  from  the  facts  before  him,  it  was  his  duty  to  infer. 
And  the  fact  that  he  had  obtained  knowledge  of  such  risks 
may  be  deduced  from  the  circumstances  of  the  case:  Wharton 
on  Negligence,  sec.  214.  See,  ***  also,  Indiana  etc.  Ry.  Co. 
v.  Snyder  (Ind.,  Jan.  28, 1893),  32  N.  B.  Rep.  1129,  and  Evan* 
viLlc  etc.  R.  R.  Co.  v.  Dud,  134  Ind.  156,  both  decided  at  this 
term,  and  in  which  numerous  authorities  are  cited. 

In  this  case  appellee,  as  appears  from  his  complaint,  had 
eole  care  and  custody  of  the  defective  lantern,  and  it  does 
not  appear  that  at  any  time  be  reported  any  defect  in  it  to 
tbe  company;  indeed,  the  complaint  states  that  appellee 
himself  did  not  know  of  such  defect,  yet  he  had  been  engaged 
as  brakeman  for  about  three  months;  and  the  complaint 
states  that  "  plaintiff  was  for  some  Xime  before  the  receipt  of 
the  injury  .  .  .  .  using  a  lantern  provided  for  his  use  by  said 
defendant;  •  .  .  .  that  tbe  lantern  so  furnished  by  defendant 
for  plaintiff's  use,  and  which  he  was  then  using,  was  defective 
and  not  properly  guarded  from  the  wind,  and  would  go  out 
when  properly  used  in  making  proper  signals,  which  was 
unknown  to  plaintiff.'9 

It  is  not  said  that  appellant  knew,  or  was  informed,  of  this 
defect;  nor  are- any  facts. stated  going  to  show  that  appellant 
had  any  means  of  learning  of  the  defect.  The  lantern  was 
given  to  appellee  for  his  own  use,  and,  for  all  that  appears  in 
the  complaint,  it  was  at  all  times  in  his  care,  and  appellant 
knew,  and  could  know,  nothing  of  its  condition.  How  appel- 
lee could  be  ignorant  of  the  condition  of  his  lantern,  or  how 
appellant  could  have  knowledge  of  it,  except  through  appellee, 
in  whose  care  it  was,  does  not  appear  from  the  complaint 

Of  course,  the  appellant  was  required  to  use  proper  care  in 
furnishing  safe  appliances,  including  a  suitable  lantern,  but 
that  did  not  relieve  appellee  from  tbe  exercise  of  due  care. 

The  appellant  company  could  only  inspect  and  test  the 
condition  of  the  lantern  by  tbe  agency  of  some  employee. 
The  brakeman,  appellee,  was  such  an  employee,  and  appar- 
ently ***  the  only  one  at  the  time  having  charge  of  the  lan- 
tern, as  he  had  bad  for  some  time  previous,  and  his  failure 
to  discover  any  defect  and  report  it  to  appellant  cannot  be 
ascribed,  as  negligence  in  the  oompany,  so  far  as  he  is  him- 
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•elf  concerned:  BaUou  ▼.  Chicago  etc.  Ry.  Co.,  54  Wis.  257;  41 
Am.  Sep.  81,  and  note. 

In  Illinois  Cent.  R.  R.  Co.  ▼.  Jewell,  46  111.  99,  92  Am.  Deo. 
240,  where  a  brakeman  was  thrown  from  a  railroad  car  and 
killed,  bj  reason  of  the  brakehead  coming  off  the  upright 
shaft,  because  of  the  not  at  the  top  having  become  loose  and 
coming  off,  it  was  held  that  the  company  was  not  liable,  as  it 
was  the  brakeman's  doty  to  see  that  the  brake,  of  which  he 
had  charge  himself,  was  in  good  repair  and  fit  condition  for 
use,  and  to  report  its  defects,  if  any,  to  the  company. 

In  BaUou  v.  Chicago  etc.  Ry.  Co.,  54  Wis.  257,  41  Am.  Rep. 
31,  the  following  rule  is  quoted  with  approval,  as  one  the  fair- 
ness of  which  cannot  well  be  questioned:  "An  employee 
cannot  recover  for  an  injury  suffered  in  the  course  of  his 
employment  from  a  defect  in  the  machinery  used  by  his 
employer,  unless  the  employer  knew,  or  ought  to  have  known, 
of  the  defect,  and  the  employee  did  not  know  of  it,  or  had  not 
equal  means  of  knowledge":  See,  also,  Pittsburgh  etc.  Ry.  Co. 
v.  Adams,  105  Ind.  151  (163);  Indiana  etc.  Ry.  Co.  v.  Daileyy 
110  Ind.  75  (81);  Lake  Shore  etc.  Ry.  Co.  v.  Stupak,  108  Ind.  1. 

The  complaint  neither  alleges  knowledge  on  the  part  of 
appellant  of  any  defect  in  the  lantern,  nor  does  it  allege  facts 
from  which  such  knowledge  on  the  part  of  appellant  may  be 
inferred.  On  the  other  hand,  while  it  is  alleged  that  appellee 
had  no  knowledge  of  the  defect  in  the  lantern,  facts  are  stated 
which  would  seem  to  indicate  that  appellee  ought  to  have 
known  of  the  defect,  if  any  existed. 

Much  is  said  in  the  complaint  of  the  infancy  and  inexperi- 
ence **T  of  appellee,  and  of  appellant's  knowledge  of  such 
infancy  and  inexperience. 

Appellee  was  eighteen  years  of  age;  he  seems  to  have  been 
a  competent  brakeman;  he  was  retained  in  his  employment 
from  June  18th  to  September  16th,  the  date  of  the  accident. 
The  skill  and  experience  required  in  trimming  and  caring  for 
a  lantern,  and  knowing  whether  it  would  go  out  or  not,  do 
not  seem  to  be  inconsistent  with  the  abilities  and  age  of  such 
a  person  as  appellee  appears  to  have  been. 

Appellee  refers  to  Cleveland  etc.  Ry.  Co.  v.  Wynant,  100  Ind. 
160,  and  Pittsburgh  etc.  Ry.  Co.  v.  Adams,  105  Ind.  151,  in 
support  of  his  contention  that  a  charge  of  negligence  includes 
knowledge  as  an  essential  element  of  negligence.  It  is  not 
clear  that  there  is  any  sufficient  allegation  of  negligence  as 
to  the  lantern  made  against  appellant  in  appellee's  complaint. 
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The  strongest  statement  in  that  regard  is  an  imperfect  recital 
rather  than  a  distinct  allegation.  But  whether,  in  the  absence 
of  a  demurrer  or  a  motion  to  make  more  specific,  the  weak* 
ness  of  the  complaint  in  this  particular  is  cured  by  the  ver- 
dict we  need  not  inquire,  for,  even  if  such  charge  were  well 
made,  we  do  not  think  that  the  authorities  referred  to  would 
bear  out  appellee's  contention. 

At  page  155  of  the  latter  case  it  is  said:  "Upon  the  hypothe- 
sis that  the  gravamen  of  the  action  is  alone  the  negligence  of 
appellant  in  connection  with  the  rail,  and  that  to  constitute 
negligence  in  that  regard  it  is  essential  that  appellant  knew, 
or  with  reasonable  care  might  have  known,  of  its  unsafe  con- 
dition, still,  the  general  averment  that  appellant  negligently 
left  the  sliver  or  splint  projecting  from  the  rail  is  sufficient." 
That  is  a  correct  statement' of  law.  But  the  gravamen  of  the 
action  in  the  case  before  us  is  not  alone  the  negligence  of 
appellant  in  connection  with  the  lantern,  but  there  is  added 
***  to  this  the  question  of  the  relation  of  employer  and 
employee,  and  the  assumption  of  care  by  the  former  and  of 
hazard  by  the  latter.  And,  in  the  same  case,  at  page  163, 
we  find  the  more  specific  rule  that  "if  the  servant  claims 
damages  from  the  master  for  injuries  received  on  account  of 
defective  premises,  buildings,  machinery,  or  appliances,  he 
must  allege  and  prove  that  the  unfitness,  or  the  defect,  which 
caused  the  injury,  was  known  to  the  master,  or  was  such  as, 
with  reasonable  diligence  and  attention  to  his  business,  he 
ought  to  have  known."  This  rule  applies  to  the  case  we  are 
considering. 

It  seems  very  clear  that  the  complaint  does  not  state  a  good 
oause  of  action. 

The  judgment  is  reversed,  with  instructions  to  grant  a  new 
trial,  __ _ _ 

Master  and  8rbyaht— Necessity  for  Pleading  Master's  Negli- 
gence.— To  entitle  a  servant  to  recover  for  an  injury  he  must  prove  negli- 
genoe  or  omission  of  duty  on  the  part  of  the  master  occasioning  the  injury: 
WormeU  v.  Maine  Cent  B.  B.  Co.,  79  Me.  397;  1  Am.  St  Rep.  821;  Cole  v. 
Chicago  etc  By.  Co.,  71  Wit.  114;  6  Am.  8t  Rep.  201. 

Negligence— Proximate  Cause.— What  Is:  See  the  extended  note  to 
OiUon  v.  Delaware  etc.  Canal  Co.,  36  Am.  St.  Rep.  807-809. 

Master  and  Servant.— Risk  of  Dangerous  Appliances  is  assumed 
where  there  is  suiple  means  on  the  part  of  a  servant  for  knowing  the 
defects  thereof:  DarraeoU  v.  Chesapeake  e*c  B.  B.  Co.,  83  Va.  288;  5  Am. 
St.  Rep.  266,  nd  note.  An  employer  is  not  responsible  to  a  servant  for  an 
injury  reneind  in  his  employment,  resulting  front  those  dangen  which  ai* 
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the  subject  of  common  knowledge,  or  which  can  be  teen  by  common  observa- 
tion: 8mitk  v.  Peninsular  Car  Works,  00  Mich.  501;  1  Am.  8t.  Rep.  642,  and 
extended  note  at  page  550.  An  employer  is  under  no  obligation  to  warn  an 
employee  of  danger  whioh  is  obvious,  nor  instruct  him  in  matters  which  he 
may  fairly  be  supposed  to  understand:  Ciriack  v.  Merchants'  Woolen  Co.,  lot 
Mass.  152;  21  Am.  St.  Rep.  438.  See,  also,  the  extended  note  to  Shortel  v. 
St  Joseph,  24  Am.  St  Rep.  822,  and  the  note  to  Ciriack  v.  Merchants'  Wools* 
Co.,  4  Am,  St.  Rep.  31 L 
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Nmuozros— What  Constitutes.— To  constitute  actionable  negligence  a 
duty  must  exist  on  the  part  of  the  defendant  to  protect  the  plaintiff 
from  the  injury  of  which  he  complains,  coupled  with  a  failure  to  per- 
form that  duty,  and  an  injury  to  the  plaintiff  arising  from  snob  failure. 

ITmligbkoe — Directing  Verdict. — If  a  party  alleging  negligence  fails  to 
establish  by  proof  all  of  the  elements  necessary  to  constitute  it,  the 
court  may  instruct  the  jury  to  return  a  verdict  for  the  defendant,  as 
when  there  is  no  conflict  in  the  evidence  or  a  total  failure  of  proof  as  to 
an  essential  element  of  the  negligence. 

Licensees— Duty  or  Owner  of  Premises.— The  owner  of  premises  is 
under  no  legal  duty  to  keep  them  free  from  pitfalls  or  obstructions  for 
the  accommodation  of  persons  who  go  upon  or  oyer  them  without 
invitation,  express  or  implied,  and  merely  for  their  own  convenience 
or  pleasure,  even  when  this  is  done  with  the  owner's  permission.  Such 
visitors  are  mere  licensees,  and  enjoy  the  license  subject  to  the 
attendant  risks. 

I40B5SEE — Risks  Accepted  bt. — A  person  who  visits  a  portion  of  a  store 
not  frequented  by  visitors,  entirely  on  his  own  business,  without  the 
owner's  invitation  or  knowledge,  is  a  mere  licensee,  and  canuot  recover 
for  an  injury  received  in  falling  down  an  open  elevator-shaft  on  that 
part  of  the  premises. 

I.  N.  Pierce,  J.  0.  McNutt,  and  8.  R.  Hamitt,  for  the  appel- 
lant 

8.  B.  Davis,  J.  C.  Robinson,  and  O.  M.  Davis,  for  the  ap- 
pellees. 

*TO  Hackney,  J.  The  appellant  profleooted  this  action  in 
the  court  below  for  the  recovery  of  damages  in  the  sum  of 
twenty  thousand  dollars,  alleged  to  have  been  sustained  by 
falling  into  an  open  elevator-shaft  upon  the  premises  of  the 
appellees.  The  issue  was  joined  by  a  general  denial,  and, 
in  the  submission  of  the  cause,  the  court  instructed  the  jury 
to  return  a  verdict  in  favor  of  the  appellees.  This  action 
of  the  court  is  here  submitted  for  review. 

The  appellees  were  retail  merchants  in  the  city  of  Terre 
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acl  *.^T*t*  ;~io»s.  a^l  senz  ie"r*a  2eec  az-i  eleven 
i^.  *.  -^  7i  thi*  rxzi  i-.i-.e  i:«:cs  :ceo^i  frsca  saii  alley, 
am  :ir,n^i^L^clT  sg<tli  of  ih*  nco.  was  the  shaft  of  tba 
ireizht  el^Ti^cr  wh.*re  ih*  ir ;ttj  was  s«etaf»l).  occupying 
the  f^Ii  widzL  :.:  **ii  rr'r-zhiricc  Ii_=e«£:.i2e>  sc-th  of  the 
el*ratv,r  was  a  ves^ih-.— e  entrance  to  she  storeroom.  To 
tr-e  eleTi  tor-shaft  was  aa  entnr.ze,  en  the  south,  of  four 
feet  ir.  wii:a  bj  seven  Seec  In  b*izht,  and  a  like  entrance 
frora  the  freightroom,  fcor  feet  and  nice  inches  wide,  and 
d:re:"/.T  c^:»*ite  the  ertr.ir.re  frcm  the  salesroom.  The 
ve*tl',ale  enhance  to  the  sjlesraim  opened  immediately 
south  of  the  west  file  of  the  salesroom  entrance  to  the 
fre!?:*t  elevator,'  and  from  this  entrance  one  could  pass 
ber.ir.j  a  drygoods  courier,  on  the  rlg'-t,  into  ***  the  ele- 
vator-shaft at  the  left,  or  arcurd  a  large  table  laden  with 
goods  and  throigh  a  narrow  g  peeing  between  aaid  table  and 
said  counter  to  that  part  of  the  salesroom  devoted  to  the 
walks  for  customers  between  the  counters. 

On  the  alley,  and  next  to  the  storehouse,  was  a  walk  of 
stone  flagging,  thirty  inches  wide,  sixty-eight  feet  and  ten 
inches  long,  and  extending  north  from  Wabash  avenue. 
From  the  north  end  of  this  walk  to  the  vestibule  entrance  it 
was  forty  feet  and  two  inches,  without  paving. 

On  the  occasion  of  appellant's  visit  to  appellees'  storeroom 
he  was  seeking  a  drayman  to  haul  some  of  his  goods,  not  con- 
nected with  appellees'  business,  and  learning  that  John  Burns, 
the  owner  of  a  transfer  wagon,  was  in  the  rear  of  appellees9 
store,  went  to  the  alley  and  saw  the  wagon  at  the  entrance  to 
the  freightroom.  Going  up  the  alley,  he  could  not  see  Burns, 
and  presuming  that  he  was  in  the  building  stepped  in  at  the 
vestibule  entrance.  He  immediately  turned,  facing  the  two 
openings  to  the  elevator-shaft,  and,  seeing  some  person  in  the 
freightroom,  asked  for  the  drayman,  and  received  an  answer 
from  the  freightroom  that  he  was  in  there.  At  once  appel- 
lant Htnrted  into  the  freightroom  through  said  openings,  and 
fell  through  the  shaft,  neither  of  the  openings  to  which  was 
guarded  or  protected  by  barriers. 

All  of  the  foregoing  facts  are  undisputed. 
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There  are  some  controverted  facte  aa  to  the  character  oC 
lights  near  the  shaft,  and  as  to  the  extent  of  the  darkness- 
within  the  shaft,  facts,  from  the  appellant's  theory  of  the  case,, 
essential  to  the  charge  of  negligence  against  the  appellees* 
There  were  also  controverted  facts  as  to  appellant's  vision 
having  been  so  obscured  by  the  sudden  change  from  the 
bright  sunlight  without,  and  the  softer  lights  and  the  shadows 
within  the  building,  and  probably  as  to  other  matters,  but  all 
having  reference  to  ***  the  question  of  contributory  negli* 
gence  on  the  part  of  the  appellant. 

Numerous  authorities  are  cited  by  the  appellant,  to  the 
proposition  that  in  a  case  involving  questions  of  negligence 
the  court  is  not  at  liberty  to  take  such  questions  from  the 
jury,  but  must  leave  them  to  the  jury  for  decision.  Of  the 
cases  so  cited  are  Indiana  Car  Co.  v.  Parker,  100  Ind.  181; 
Koerner  v.  State,  98  Ind.  7;  Weis  v.  City  of  Madison,  75  Ind. 
241;  89  Am.  Rep.  135;  CrooUhanh  v.  Kellogg,  8  Blackf.  256^ 
and  Elliott's  Work  of  the  Advocate,  686. 

These  cases  all  belong  to  that  class  where  a  question  of  fact 
is  controverted,  and  that  question  is  one  necessary  to  plaintiff's 
recovery,  or  essential  to  the  defendant's  proper  defense.  None 
of  them  hold  that  the  jury  are  the  exclusive  judges  of  the 
existence  or  nonexistence  of  negligence  as  an  ultimate  fact. 
A  moment's  reflection  will  show  the  error  of  a  rule  which 
would  deprive  the  court  of  the  right  to  determine  whether  a 
given  state  of  facts — uncontroverted — does  or  does  not  con- 
stitute actionable  negligence.  When  the  facts  are  submitted 
to  the  court  upon  demurrer  to  a  complaint,  the  court  exercises 
the  power  of  determining  whether  such  facts,  if  proven,  will 
constitute  actionable  negligence.  When,  under  the  practice 
prevailing,  the  jury  does  not  return  a  general  verdict,  but 
returns  findings  of  fact  by  special  verdict,  the  court  must 
determine  whether  the  facts  so  found  are  sufficient  to  warrant 
the  conclusion  of  the  existence  of  negligence.  When,  during 
the  trial,  the  court  is  called  upon  to  instruct  the  jury,  there 
is,  that  we  now  recall,  but  one  limitation  upon  the  duty  to 
charge  that  a  given  state  of  facts,  if  found  by  the  jury  to 
exist,  does  or  does  not  authorize  the  finding  of  negligence, 
and  that  exception  is  where  the  facts,  clearly  established,  are 
such  that  one  man,  impartial  and  of  good  judgment,  might 
reasonably  infer  that  negligence  existed,  while  another  man, 
equally  *T*  sensible  and  impartial,  might  reasonably  infer 
that  proper  care  had  been  used.     Upon  such  facts  it  is  the 
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profince  of  the  jury  to  *i'yi  Ige  the  existence  or  nonexistence 
of  negligence:  0-w  *c  £>.  Co.  t.  CcJZam,  73  Ind.  261;  88 
Am.  Bcpi  134.  The  ease  in  hand  is  not  of  that  class.  If  it 
were  otherwise  the  purpose  of  the  charge  to  the  jury  would 
be  thwarted,  and  thai  which  is  designed  for  the  instruction 
of  the  jury  upon  matters  of  law,  where  it  is  supposed  the 
members  have  not  the  special  knowledge  possessed  bj  the 
judge,  would  be  but  a  useless  ceremony,  and  the  jury  would 
be  given  the  arbitrary  and  uncontrolled  power  to  determine 
what  facts,  however  important  or  however  trivial,  should  con- 
stitute actionable  negligence.  In  the  progress  of  the  trial  the 
court  determines  the  admissibility  of  evidence  as  having  or 
as  not  having  a  tendency  to  prove  negligence,  and  it  may  not 
be  said  that  in  so  doing  the  functions  of  the  jury  are  usurped 
by  the  court 

Some  of  the  authorities  cited  expressly  recognise  the  exist- 
ence of  cases  where  the  court  may  take  the  question  from  the 
jury. 

In  Wei*  v.  City  of  Madison,  75  Ind.  254,  39  Am.  Rep.  135, 
it  is  said:  "There  are  cases  where  the  court  may  rightfully 
direct  a  verdict  A  judge  is  not  bound  to  submit  a  question 
to  a  jury,  where  their  verdict,  if  contrary  to  his  views  of  the 
testimony  and  its  legal  effect,  would  be  certainly  set  aside, 
as  clearly  against  the  law  and  the  evidence:  Dryden  v. 
Britton,  19  Wis.  31:  Godin  v.  Bank  etc.,  6  Duer,  76;  Lane  v. 
Old  Colony  etc.  R,  R.  Co.,  14  Gray,  143;  Improvement  Co. 
v.  Munson,  14  Wall.  442;  Jewell  v.  Parr,  13  Com.  B.  909; 
Park$  v.  Ross,  11  How.  362;  Pleasants  v.  Fant,  22  Wall.  116; 
Dodge  v.  Qaylord,  53  Ind.  365  (377)." 

In  Indiana  Car  Co.  v.  Parker,  100  Ind.  181,  it  is  said: 
"  There  are,  no  doubt,  cases  where  the  court  will  determine 
the  *T4  question  of  contributory  negligence,  but  this  is  not 
one  of  them."  The  opinion  then  proceeds  in  setting  forth 
the  facts  in  dispute,  which  facts  were  there  held  to  be  essen- 
tial to  a  conclusion  of  negligence. 

The  case  of  Koernsr  v.  State,  98  Ind.  7,  holds  that  the  court 
has  not  the  right,  in  charging  the  jury,  to  assume  the  exist- 
ence of  some  essential  fact  But  it  is  said  u  where  the  exist- 
ence of  a  fact  is  established  without  any  conflict,  contradiction 
or  dispute"  it  is  not  error  to  assume  the  existence  of  such 
fact 

In  the  Work  of  the  Advocate,  686,  Judge  Elliott  says: 
14  Where  the  plaintiff  wholly  fails  to  make  out  a  ease  the 
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defendant  is  entitled  to  an  instruction  directing  the  jury  to 
return  a  verdict  in  his  favor.  If  the  evidence  of  the  defend- 
ant entirely  answers  and  overthrows  that  of  the  plaintiff,  not 
leaving  him  a  prima  facie  case,  the  former  is  entitled  to  an 
instruction  requiring  the  jury  to  give  him  the  verdict.  On  the 
other  hand,  if  the  defendant's  evidence  wholly  fails  to  meet 
that  of  the  plaintiff,  or  to  establish  any  affirmative  defense, 
it  is  the  plaintiff's  right  to  have  the  jury  so  instructed. 
Neither  party  is,  however,  entitled  to  such  an  instruction 
where  there  is  a  conflict  of  evidence  upon  a  material  point.'9 

Is  this  a  case  where,  under  the  rules  quoted  from  the 
authorities  cited  by  the  appellee,  the  court  had  the  right  to 
direct  a  verdict  for  the  defendant? 

In  every  case  involving  actionable  negligence  there  are 
necessarily  three  elements  essential  to  its  existence:  1.  The 
existence  of  a  duty  on  the  part  of  the  defendant  to  protect 
the  plaintiff  from  the  injury  of  which  he  complains;  2.  A 
failure  by  the  defendant  to  perform  that  duty;  and,  3.  An 
injury  to  the  plaintiff  from  such  failure  of  the  defendant. 

When  these  elements  are  brought  together  they  unitedly 
constitute  actionable  negligence.  The  absence  *7*  of  any 
one  of  these  elements  renders  a  complaint  bad  or  the  evidence 
insufficient. 

As  a  question  of  evidence,  the  facts  are  given  to  the  jury, 
and  if  there  is  no  evidence  whatever  as  to  one  of  the  three 
elements,  then,  as  a  question  of  law,  the  plaintiff  has  failed, 
and  the  court  may  direct  a  verdict  for  the  defendant.  Or, 
if  there  has  been  evidence  as  to  one  of  the  three  elements, 
and  that  evidence  is  not  conflicting,  but  is  free  from  dispute, 
the  jury  has  no  office  to  perform  in  reconciling  a  conflict,  and 
if  left  to  return  a  verdict,  and  it  should  be  for  the  plaintiff, 
the  court  would,  if  the  unconflicting  evidence  of  that  one 
element  was  not  sufficient  to  establish  the  element,  set  aside 
the  verdict  as  not  supported  by  the  evidence.  If,  before  the 
retirement  of  the  jury,  the  court  shall  see  that  the  evidence, 
eo  without  dispute,  is  insufficient  to  prove  the  one  element 
to  which  it  is  addressed,  the  court  may  direct  the  verdict, 
because  a  finding  for  the  plaintiff  would  not  be  supported  by 
the  evidence. 

If  this  case  is  with  the  appellees  it  must  be  because  the 
appellant  failed  to  establish  one  of  the  elements  essential  to 
the  conclusion  of  actionable  negligence,  by  evidence  free  from 
such  conflict,  as  required  the  jury  to  weigh  it  and  adjust  the 
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k:r.g  the  n&dlfpctel  fm^ts  as  we  baTe  stated  them,  and 
a^-xrilrg  to  them  a!3  reaso^i!*  inference*  in  appellant'* 
favor,  tLe  first  ii-q^iry  nattiral>  scrzestirg  itself  is,  Did  the 
appellees  owe  to  the  appellant  a  dun-  to  protect  him  from  the 
dar  gers  of  the  o:«en  elevatcr-shafi?  **•  In  the  EramtwSU  etc* 
T!  R.  r0-  t.  (j-  fin^  mo  Ir.d.  221,  50  Am.  Rep.  7S3.  it  was  held 
thit  **tr.e  owntr  of  pzeir.i^s  :s  ur.Ier  do  legai  duty  to  keep 
ti.em  free  from  pi  if  ills  or  obstructions  for  the  accommodation 
of  persona  who  90  upon  or  over  them  merelr  for  their  own 
convenience  or  pleasure,  even  where  this  is  do?:e  with  his 
permission.  In  such  ease  the  licensee  goes  there  at  his  own 
mk.  and,  as  has  often  before  been  said,  enjoys  the  license  with 
it*  concomitant  perils." 

Again,  in  Tftizle  t.  McMamis,  8  Ind.  App.  132,  it  is  said: 
"A  complaint  for  personal  injury  through  negligence  must 
show  a  legal  duty  or  obligation  of  the  defendant  toward  the 
person  injured,  existing  at  the  time  and  place  of  the  injury, 
which  the  defendant  failed  to  perform  or  fulfill,  and  that  the 
injury  was  occasioned  by  such  failure:  Siceeny  v.  Old  Colony 
etc.R.  R.  Co.,  10  Allen,  368;  87  Am.  Dec.  644;  Evansville  etc 
R.  R.  Co.  v.  Griffin,  100  Ind.  221 ;  50  Am.  Rep.  783;  City  of 
Indianapolis  v.  Emmelman,  108  Ind.  530;  58  Am.  Rep.  65. 
Such  a  duty  arises  out  of  some  relation  existing  at  the  time 
between  the  person  injured  and  the  defendant,  which  the 
complaint,  by  the  averment  of  facts,  should  show.  The  owner 
or  occupant  of  premises  is  not  under  any  legal  duty  to  keep 
them  free  or  safe  from  the  danger  of  obstructions,  pitfalls, 
excavations,  trapdoors,  or  openings  in  floors  for  persons  who 
go  upon,  into,  or  through  the  premises,  not  by  his  invitation, 
express  or  implied,  but  for  their  own  pleasure  or  convenience, 
though  by  his  acquiescence  or  permission,  and  who,  there* 
fore,  are  mere  licensees.  Such  a  visitor  enjoys  the  license 
subject  to  the  attendant  risks:  Evansville  etc.  R.  R.  Co.  v. 
Griffin,  100  Ind.  221;  50  Am.  Rep.  783;  City  of  Indianapolis 
v.  Kmmelman,  108  Ind.  530;  58  Am.  Rep.  65;  Sisk  v.  Crump, 
112  Ind.  504;  2  Am.  St.  Rop.  213;  Indiana  etc.  Ry.  Co.  v. 
tiunihart,  115  Ind.  399;  Penso  v.  McCormick,  125  Ind.  116; 
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21  Am.  St  Rep.  211;  Schmidt  v.  Bauer,  80  Cal.  565;  Holme* 
r.  Northeastern  Ry.  Co.,  L  R.  4  Ex.  255;  Mathews  v.  Bensel, 
61  N.  J.  L.  80." 

*77  Tbe  case  before  the  appellate  court  was  a  stronger  case 
for  the  injured  plaintiff  than  is  the  case  now  before  this  court. 
It  was  shown  that  the  plaintiff  fell  through  a  hatchway  located 
in  that  part  of  the  storeroom  used  as  a  walkway,  and  where 
the  customers  of  tbe  defendant  would  and  did  naturally  go 
in  trading  and  inspecting  their  goods.  It  is  not  shown  that 
the  plaintiff  was  one  of  the  class  of  persons  invited  to  visit 
the  premises,  though  it  is  alleged  in  the  complaint  that  she 
was  "properly  and  necessarily  in  said  building,  without  fault 
on  her  part."  Of  this  the  court  said:  "If  this  be  considered 
sufficient  to  show  that  the  appellee  was  not  a  trespasser,  it 
cannot  be  regarded  as  showing  that  she  was  in  the  place  of 
danger,  by  the  invitation  of  the  appellants,  or  as  showing 
more  than  that  she  was  a  mere  licensee." 

We  regard  the  case  just  quoted  as  stronger  than  the  case 
before  us,  for  the  reason  that  the  hatchway  through  which 
the  injury  was  sustained  was  located  in  the  walkways  pro- 
vided for  customers,  and  not,  as  in  this  case,  behind  a  counter, 
and  as  a  connection  between  the  room  to  which  customers 
were  invited  and  a  freightroom,  to  which  there  is  no  evidence 
and  no  reasonable  inference  that  the  appellant  was  invited. 
It  is  not  a  natural  inference  that  an  invitation,  express  or 
implied,  to  visit  the  store  as  a  customer  carried  with  it  the 
privilege  of  entering  the  store  from  an  alley,  and  of  going  into 
a  freightroom  separated  by  walls  and  cut  off  from  the  sales- 
room by  the  freight  elevator.  There  is  no  claim  that  there 
was  an  express  invitation  to  appellant  to  visit  the  store,  to 
enter  through  the  alley,  or  to  go  into  the  freightroom.  There 
is  no  reason  to  infer  from  any  evidence  in  the  cause,  or  from 
any  claim  of  counsel  for  appellant,  that  he  could  any  more 
presume  upon  the  right  of  a  customer  *T8  in  going  into  the 
freightroom  than  into  the  private  office  or  behind  the  sales- 
counter  of  the  appellees. 

An  injury  sustained  from  defective  machinery,  by  one  visit- 
ing a  coal-shaft  to  secure  employment,  was  held  to  create  no 
liability,  the  visitor  being  only  a  licensee:  Larmore  v.  Crown 
Point  Iron  Co.,  101  N.  Y.  391;  54  Am.  Rep.  718. 

In  Converse  v.  Walker,  30  Hun,  596,  it  was  held,  that  one 
who  took  refuge  in  a  hotel  to  escape  a  thunder-storm,  and  was 


[Indian*, 
rj^red  by  a  dcfcuisw  halcmw,  m  bs*  a  Icswose,  and  could 


b*itu  t.  ^frfcrm.  75  10*2-  43a.  15  Am.  St  Sep.  370T  was  an 
actioc  £c  an  i^j^ry  *c«Airjed  in  falling  into  an  elevator-shaft 
cpcc  the  deSecdac?  s  prerzises.  a  sscreroom,  ami  it  was  held 
iz-xl  althcc^ii  the  p  xir.r.^  veiled  the  store  on  business,  if  he 
strayed  abaci  over  the  premises  a*  his  own  will,  peering  into 
dark  recesses,  he  was  b*:zoi  to  look  oct  for  his  own  safety. 

Tbe  ease  cf  T-tmc  t.  S\:ck€Z*  41  Mian.  od.  is  one  in  most 
respects  like  the  case  nuier  coc*i  deration,  bat,  in  the  one 
respect  of  the  injured  person  having  business  upon  tbe  prem- 
ises in  cocr.ecticn  with  the  proprietors,  much  stronger  than 
this  case.  The  plaintiff  bought  goods  of  a  wholesale  firm, 
and  sect  his  nephew  after  them;  when  the  messenger  arrived 
he  was  directed  to  the  alley-door  of  tbe  shipping-room,  and, 
arriving  there,  knocked,  and  tbe  door  was  opened;  he  then 
gave  directions  to  the  teamster,  closed  the  door,  and  walked 
into  tbe  building,  and,  passing  about,  fell  into  the  elevator- 
shaft  and  sustained  injuries  from  which  he  died.  It  was  held 
that  the  defendants  owed  no  duty  to  the  deceased  to  keep  the 
freight  elevator  guarded,  and  that  the  court  did  not  err  in 
directing  a  verdict  for  tbe  defendants. 

In  Indiana  etc.  Ry.  Co.  v.  Barnhart,  115  Ind.  899,  it  is  said 
by  this  court:  "Where  a  person  has  a  license  to  go  *Tt  upon 
the  grounds  or  the  inclosure  of  another,  he  takes  tbe  prem- 
ises as  he  finds  them,  and  accepts  whatever  perils  he  incurs 
in  the  use  of  such  license.  But  when  tbe  owner  or  occupant, 
by  enticement,  allurement,  or  inducement,  whether  express 
or  implied,  causes  another  to  come  upon  his  lauds  he  then 
apsumes  the  obligation  of  providing  for  the  safety  and  pro- 
tection of  the  person  so  coming,  and  for  any  breach  of  duty 
in  that  respect,  such  owner  or  occupant  becomes  liable  for  any 
injury  which  may  result  to  the  person  so  caused  to  come  on  to 
his  lands.  The  enticement,  allurement,  or  inducement,  as 
the  case  may  be,  must  be  the  equivalent  of  an  express  oi 
implied  invitation.  Mere  acquiescence  in  the  use  of  one's 
lands  by  another  is  not  sufficient."  Many  authorities  will  be 
found  cited  by  the  court  in  support  of  the  propositions  we 
have  quoted. 

In  the  case  in  review  there  is  no  claim  of  an  express  invi- 
tation, and  we  oannot  imply  an  invitation  to  the  appellant  to 
there  searoh  for  a  drayman,  from  the  mere  fact  that  appellees 
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were  engaged  as  merchants,  with  their  doors  thrown  open  to 
purchasers,  or,  possibly  to  those  who  go 

"From  shop  to  shop 
Wandering,  and  littering  with  unfolded  silks 
The  polished  counters. " 

Judge  Charles  A.  Bay,  formerly  of  this  court,  in  his  excel- 
lent work  on  the  Negligence  of  Imposed  Duties,  pages  18  and  19, 
says:  "  The  keeper  of  a  public  place  of  business  is  bound  to 
keep  his  premises,  and  the  passageways  to  and  from  them, 
in  safe  condition,  and  use  ordinary  care  to  avoid  accidents  or 
injury  to  those  properly  entering  upon  his  premises  on  busi- 
ness. But  this  rule  only  applies  to  such  parts  of  the  building 
as  are  a  part  of,  or  used  to  gain  access  to,  or  constitute  a 
passageway  to  and  from  the  business  portion  of  the  building, 
and  not  to  ***  such  parts  of  the  building  as  are  used  for  the 
private  purposes  of  the  owner,  unless  the  party  injured  has 
been  induced  by  invitation  or  allurement  of  the  owner,  express 
or  implied,  to  enter  therein." 

In  Bennett  v.  Railroad  Co^  102  U.  S.  577,  it  is  said,  on  page 
684:  "It  is  sometimes  difficult  to  determine  whether  the  cir- 
cumstances make  a  case  of  invitation,  in  the  technical  sense 
of  that  word,  as  used  in  a  large  number  of  adjudged  eases,  or 
only  a  case  of  mere  license.  '  The  principle,'  says  Mr.  Camp- 
bell, in  his  treatise  on  Negligence,  *  appears  to  be  that  invita- 
tion is  inferred  where  there  is  a  common  interest  or  mutual 
advantage,  while  a  license  is  inferred  where  the  object  is  the 
mere  pleasure  or  benefit  of  the  person  using  it.'  n  While  this 
case  is  cited  with  approval  in  Indiana  etc.  Ry.  Co.  v.  Barnhart, 
115  Ind.  399,  we  need  not  fully  approve  this  distinction,  for 
here  the  appellant  went  upon  the  premises  on  business  wholly 
his  own;  his  entrance  was  through  an  unusual  passage;  the 
injury  was  sustained  while  entering  a  part  of  appellees'  prem- 
ises not  shown  to  have  been  frequented  by  customers  or  vis- 
itors, and  his  presence  is  not  shown  to  have  been  known  to,  or 
observed  by,  appellees.  Nor  is  it  necessary  for  us  to  hold,  as 
appellees  insist,  that  appellant  was  a  trespasser.  If  only  a 
licensee,  the  rule,  properly  applied,  precludes  recovery. 

We  find  no  error  in  the  direction  of  a  verdict  for  the  appel* 
lees,  and  the  judgment  of  the  lower  court  is  affirmed. 


NieuoxHOs — What  Constitute.—  Actionable  negligenee  grows  only  ont 
of  a  want  of  ordinary  care  and  skill  in  respect  to  a  person  to  whom  the 
defendant  is  under  obligation  or  duty  to  exercise  each  care  and  skill:  Qibso* 


Cc-hb  r.  Back,  [Indiana, 

1*9  IX  Itfc  S  As*.  St.  Sent  3%  an*  am**  *A  ftte  enann  cni- 


ef 

will  retrain  frees  wfltfal  m ssainiiitTTcty 
149  BL  Iff*  V  Aam,  St  Sam.  371    Tans 


Cohbb  if.  Bar. 

PM  Inx  ▲**,  raj 

Jwtouwrn  iiAmr  Ibtabu  Opllatkmai.  Attach— A  fnJgansn I  take* 
against  as  infant  eerred  with  process  and  ■efmeaenUd  by  attorney, 
tlf/sgb  without  the  eppointssent  af  a  guardian  enf  eseas,  ia  valid,  and 
•At  subject  to  collateral  attack. 

JvVQMtnrn  Aoaivst  Ibtabt*  erroneous,  bat  not  raid,  an  not  subject  to 
collateral  attack* 

JvwMKnn  AoAinvr  I*nm— Collateral  Attack.— If  Um  inralidity  of  a 
judgment  against  an  infant  ia  aooght  to  be  abown  by  bringing  forward 
matter  extraneous  to  the  record  tbia  la  a  collateral  attack,  and  cannot 
ba  made  by  a  party  to  the  judgment, 

JvvoMKtn  Aoaixst  Ikfaj<tb — CoHCLusnmrsss  or— Collateral  Attack. 
The  failure  of  a  minor  to  interpose  the  plea  of  infancy  in  an  action 
against  him  constitutes  a  wafrer  of  such  plea,  and  the  judgment  ia  aa 
binding  upon  him  as  if  be  bad  been  of  fall  age  at  the  date  of  its  rendi- 
tion, nor  is  snob  judgment  subject  to  collateral  attack  predicated  upon 
matter  dehors  the  record. 

J.  V.  Kent  and  R.  W.  Irwin,  for  the  Appellant 
T.  II.  Palmer  and  W.  F.  Palmer,  for  the  appellees. 

•f  •  Olds,  J.  The  questions  presented  in  this  case  arise 
en  the  rulings  of  the  court  in  the  sustaining  of  the  demurrers 
to  the  second  amended  complaint,  and  to  the  appellant* 
answer  to  the  cross-complaint 

The  complaint  alleges  that  appellant  is  now,  and  for  five 
years  last  past  has  been,  the  owner  in  fee  simple  of  certain 
real  estate,  describing  it;  that  she  so  owned  the  same  on  and 
prior  to  the  twenty-sixth  day  of  May,  1886;  that  on  said  date, 
and  until  the  twentieth  day  of  December,  1889,  she  was  an 
infant,  being  under  twenty-one  years  of  age;  that  she  did  not 
arrive  at  the  age  of  twenty-one  years  until  the  date  last  afore- 
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said;  that  on  and  prior  to  the  twenty -sixth  day  of  May,  1886, 
and  continually,  until  the  twenty-seventh  day  of  July,  1888, 
ehe  was  a  married  woman,  being  the  wife  of  one  Charlee 
81ipher;  that,  on  the  twenty-fourth  day  of  August,  **•  1886, 
and  while  she  and  her  then  husband  were  yet  infants,  John 
Baer,  then  in  life,  but  now  deceased,  filed  his  complaint,  and 
brought  his  action  in  the  Clinton  circuit  court  against  the 
appellant  and  her  then  husband,  alleging  therein,  among 
other  things,  that  the  appellant  had,  prior  to  said  date,  en- 
tered into  a  contract  with  him  (said  Baer),  for  the  erection 
and  repair  of  a  certain  dwelling-house  upon  the  real  estate 
aforesaid,  and  for  certain  material  furnished  and  used 
therein;  that  afterward,  at  the  September  term,  1886,  of  the 
said  Clinton  circuit  court,  such  proceedings  were  had  in  said 
court  that  said  Baer  recovered  a  judgment  against  the  appel- 
lant and  her  husband  for  the  sum  of  sixty-five  dollars  and 
costs,  and  fifteen  dollars  attorney's  fees,  and  also  the  fore- 
closure of  a  mechanic's  lien  for  the  sum  aforesaid,  and  a 
decree  of  said  court  ordering  and  directing  the  sale  of  said 
real  estate  to  make  said  sum  of  money  and  costs. 

It  further  alleges  a  sale  on  said  decree  to  said  appellee 
Slipher,  and  the  execution  of  a  certificate  and  deed  in  pur- 
suance thereof;  that  appellee  Slipher  took  possession  under 
the  deed,  and  has  ever  since  held  possession  of  the  same, 
claiming  to  be  the  owner  in  pursuance  of  said  deed,  and  does 
not  hold,  or  claim  to  hold  or  own,  by  any  other  or  different 
title;  that  on  the  day  of ,  18 — ,  John  D.  Baer  de- 
parted this  life  at  said  county,  intestate,  leaving  surviving 
him  appellee  Caroline  Baer,  his  widow  and  sole  heir,  but  that 
appellant  was,  during  all  the  time  aforesaid,  an  infant  and  a 
married  woman,  and  two  years  have  not  elapsed  since  she 
arrived  at  the  age  of  twenty-one  years. 

It  is  further  averred  that  appellant  had  no  legal  guardian 
during  the  time  aforesaid,  and  that  upon  the  trial  of  said 
cause,  and  during  the  proceedings  aforesaid,  no  guardian  ad 
litem  was  appointed  to  appear  and  defend  said  action  for  her, 
and  that  she  did  not  appear  to  said  *TT  cause  either  in  per- 
son or  by  guardian  ad  litem,  but  that  said  appearance  and 
defense  was  made  solely  by  attorney;  that  said  John  D.  Baer 
and  appellant  Slipher  knew  that  the  plaintiff  and  her  then 
husband,  Charles  Slipher,  were  infants  at  the  time  of  the 
aforesaid  trial  and  sheriff's  sale,  during  all  the  time  aforesaid. 
Prayey  was  made  asking  that  said  judgment  and  sheriffs,  sale 
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be  declared  void  and  be  set  aside,  and  for  all  proper  relief  to 
this  complaint  Appellee  Baer  demurred  for  want  of  facts, 
and  appellee  Slipher  demurred  for  the  same  cause.  Appellee 
Slipher  filed  a  cross-complaint,  alleging  himself  to  be  the 
owner  of  the  real  estate,  and  appellant  filed  an  answer  to  the 
cross-complaint  of  Slipher,  alleging  the  same  facts  as  are 
alleged  in  the  complaint,  and  Slipher  demurred  to  the  answer 
for  want  of  facte.  The  court  sustained  the  demurrers  to  the 
complaint  and  to  the  answer,  to  which  rulings  appellant 
excepted,  and,  refusing  to  plead  further,  judgment  was  ren- 
dered on  demurrer  in  favor  of  appellees.  These  rulings  are 
assigned  as  errors. 

As  appears  from  the  averments  of  the  complaint,  this  is  a 
proceeding  to  set  aside  the  judgment  and  decree  of  foreclo- 
sure of  the  mechanic's  lien,  on  the  sole  ground  that  the  judg- 
ment is  invalid,  for  the  reason  that  the  appellant  appeared 
to  the  action  in  which  the  judgment  was  rendered,  and  made 
her  defense  by  attorney,  and  not  by  guardian  ad  litem 
appointed  by  the  court. 

There  is  no  equity  shown  in  the  bill.  From  aught  that 
appears,  the  appellant  was  properly  served  with  process,  and 
the  judgment  was  on  a  valid  indebtedness  of  the  appellant  iii 
favor  of  the  plaintiff. 

In  Freeman  on  Judgments,  4th  edition, section  151, it  is  said: 
14  The  general  tendency  is  to  regard  the  plea  of  infancy  as  a 
personal  plea  which  may  be  waived.  And  whether  such  plea 
is  interposed  or  not,  a  judgment  or  decree  against  an  infant* 
properly  before  the  court,  is  as  ,T8  obligatory  upon  him  as 
though  he  were  an  adult,  except  in  case  where  he  is  allowed 
time,  after  coming  of  age,  to  show  cause  against  the  judg- 
ment or  decree.  If  an  absolute  decree  is  made  against  an 
infant  he  is  as  much  bound  as  a  person  of  full  age,  and  will 
not  be  permitted  to  dispute  the  decree,  except  upon  the  same 
grounds  which  would  be  available  if  he  were  an  adult. 
Though  the  statute  requires  the  appointment  of  a  guardian  ad 
litem  to  represent  the  interest  of  minors  who  have  no  general 
guardian,  it  is  well  settled  that  where  process  has  been  served 
upon  a  minor  the  failure  to  appoint  a  guardian  ad  litem  for 
him  is  a  mere  irregularity  not  affecting  the  validity  of  the 
judgment." 

This  statement  of  the  law  by  Freeman  is  in  harmony  with 
the  decisions  of  this  court. 

As  early  as  the  ease  of  Blake  v.  Douglass,  27  Ind.  416,  ft 
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was  held  that  the  plea  of  infancy  is  a  personal  privilege  that 
may  be  waived.  If  not  pleaded,  a  judgment  against  an  infant 
is  binding  upon  him.  In  that  case,  speaking  of  infancy,  the 
court  said:  "It  was  a  personal  privilege,  and  having  failed 
to  avail  himself  of  it  at  the  proper  time,  by  suffering  judg- 
ment to  be  taken  against  him  by  default,  the  judgment  is 
binding  upon  him."  The  court  further  said:  "A  judgment 
taken  agaiust  an  infant  by  default,  without  the  appointment 
of  a  guardian  ad  litem  to  appear  for  him,  is  erroneous,  but 
not  void/9  This  doctrine  has  been  universally  adhered  to  by 
this  court. 

In  Me  Bride  v.  State,  130  Ind.  525,  the  case  of  Blake  v* 
Douglaee,  87  Ind.  416,  was  cited  and  followed,  holding  that  a. 
judgment  against  a  minor  without  the  appointment  of  a. 
guardian  ad  litem  was  valid,  and  not  subject  to  collateral  t 
attack. 

In  Freeman  on  Judgments,  4th  edition, section  513,  it  is  said: 
"  But  the  better  opinion  is,  that  an  infant  defendant  ,T#  is  - 
as  much  bound  by  a  decree  in  equity  as  a  person  of  age; 
therefore,  if  there  be  an  absolute  decree  made  against  a. 
defendant  who  is  under  age  he  will  not  be  permitted  to  die* 
pute  it,  unless  upon  the  same  grounds  as  an  adult  might 
have  disputed  it,  such  as  fraud,  collusion,  or  error." 

The  judgment  being  as  binding  upon  the  appellant  as  if 
she  had  been  of  full  age  when  it  was  rendered,  it  is  clear  that 
there  are  no  facts  alleged  in  the  complaint  which  authorize 
the  setting  of  it  aside.  Furthermore,  we  think  it  must  be- 
regarded  as  a  collateral  attack,  and  the  judgment  being 
erroneous,  and  not  void,  it  is  not  subject  to  such  attack. 

It  is  a  well-settled  rule  that  an  attack  upon  a  judgment 
predicated  upon  matter  dehors  the  record,  where  the  invalidity 
of  the  judgment  is  sought  to  be  shown  by  bringing  forward 
matter  extraneous  to  the  record  itself,  is  a  collateral  attack, 
and  cannot  be  made  by  a  party  to  the  judgment:  See  Har- 
man  v.  Moorey  112  Ind.  221,  and  authorities  there  oited. 
That  is  what  is  sought  to  be  done  in  this  case. 

It  is  sought  to  be  shown  that  the  judgment  is  invalid,  for 
the  reason  that  the  appellant  was  an  infant  at  the  time  of  the 
rendition  of  the  judgment,  which  fact  does  not  appear  of 
record,  but  if  shown  at  all,  must  be  shown  by  facts  dehor*  the 
record,  and  this  cannot  be  done.  By  the  failure  to  interpose 
her  plea  of  infancy  in  the  original  action  appellant  waived 
it,  and  the  judgment  is  as  binding  upon  her  as  if  she  had 
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been  of  full  age  at  the  date  of  its  rendition:  LiUUton  y.  Smith, 
119  Ind.  230. 

It  is  suggested  by  counsel  for  appellant,  that  there  is  no 
adequate  remedy  provided  by  statute  for  the  relief  of  an  infant 
4rom  a  judgment  rendered  against  him,  when  his  infancy 
-does  not  appear  of  record,  and  that  this  is  an  application  to 
have  the  court  below  recall  the  judgment,  not  **°  for  error 
of  law,  but  error  in  fact,  and  that  the  remedy  is  by  a  wxit  of 
-coram  nobis.  But  with  this  we  cannot  agree,  for,  by  the  fail* 
<ure  to  interpose  the  plea  of  infancy,  she  waived  it,  and,  having 
waived  it,  the  fact  of  her  infancy  is  not  available  of  itself  to 
set  aside  the  judgment. 

The  complaint  is  insufficient,  and  does  not  state  facts 
*  entitling  the  appellant  to  be  relieved  from  the  judgment;  and, 
likewise,  the  answer  is  also  insufficient,  and  the  demurrers 
thereto  were  properly  sustained. 

Judgment  affirmed. 

In  the  case  of  Clark  v.  Hillis,  134  Ind.  421,  it  appeared  that  James  Clark 
in  July,  1863,  was  unmarried  and  owned  eighty  acres  of  land,  which  he  then 
conveyed  to  his  mother,  Catharine  Clark,  a  widow,  for  her  natural  life,  and 
(then  to  revert  to  him  and  his  heirs. 

Thereafter  he  intermarried  with  Lorinda  Collum,  who  bore  him  the  fol- 
lowing children  living  at  the  time  he  died  intestate,  James  M.,  Malinda, 
'Dnlcenia  A.,  Helen  I.,  and  Eliza  J.  On  February  18,  1871,  the  adminis- 
*  trator  of  James  Clark  petitioned  the  proper  court  to  sell  said  lands  subject 
to  the  life  estate  of  Catharine  Clark  for  the  payment  of  the  debts  of  said 
-  James.     The  petition  named  as  his  surviving  children,  Malinda,  Eliza  J., 

Dulcenia  A.,  James  M.,  Jane  M.  Clark,  and dark,  omitting  Helen  L 

-Clark. 

The  record  reoited  that  at  a  subsequent  term  of  court  the  administrator 
made  proof  of  the  publication  and  posting  of  notices  of  the  pendency  of  said 
petition.  Appraisers  were  then  appointed,  and  the  land  duly  appraised. 
The  administrator  was  then  ordered  to  file,  and  did  file,  an  additional  bond, 
which  was  duly  approved  by  the  court.  The  court  then  ordered  a  private) 
tale  of  the  land  without  notice.  At  a  subsequent  term  of  the  court  the 
administrator  reported,  under  oath,  that  he  had  given  notice  of  the  time, 
terms,  and  land  to  be  sold,  by  publication  for  three  weeks  successively  in  a 
named  weekly  newspaper,  and  by  posting  printed  notices  in  five  public 
places  in  the  county,  and,  that  pursuant  thereto,  he  sold  said  land  to  A.  Hillis 
for  its  appraised  value.  James  Clark  was  divorced  from  his  wife,  Lorinda, 
prior  to  his  death,  and  Catharine  Clark  died  October  21, 1887.  The  five  living 
children  of  James  Clark  and  his  divorced  wife,  Lorinda,  sought  in  this  action 
to  recover  the  lands  and  quiet  the  title  thereto  as  against  said  Hillis.  They 
were  defeated  in  the  lower  court,  and  no  question  was  made  on  appeal  as  to 
the  sufficiency  of  the  pleadings,  but  error  was  assigned  upon  the  overruling 
«f  the  Joint  motion  of  all  of  the  appellants  for  a  new  trial,  and  of  the 
separate  motion  by  Helen  L  Clark  for  a  new  trial. 

It  was  also  contended  by  the  appellants  that  James  Clark  held  no  title  ia 
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Mid  lands  at  the  time  of  bis"  death,  subject  to  sale  for  the  payment  of  hia 
debts,  and  also  that  tha  sale  by  tha  administrator  was  road,  even  if  said 
James  bald  an  interest  snbjset  to  sals  for  tha  payment  of  bis  debts. 

In  passing  mpon  the  questions  thus  presented,  tha  suprems  court  saidf 
44  From  tha  record  of  tha  proceeding  to  sail,  Helen  L  Clark  is  not  named  aa 
an  heir  of  said  James,  bnt  tha  other  children  are  named,  and  mnst  be  treated 
aa  parties.  If  tha  record  ware  silent  on  the  snbjset  of  notios  to  those  who 
wars  parties  to  tha  proceeding  it  would  be  presumed  that  such  notios  bad 
been  grren:  Doe,  on  demise,  etc.  ▼.  Harvey,  3  Ind.  104;  Qerrard  r.  Johnson,  IS 
Ind.  636;  Hawkins  v.  Bagan,  20  Ind.  193;  AhdU  y.  Abdil,  83  Ind.  460;  Ayere 
v.  Hank/nan,  66  Ind.  291;  Crane  v.  Khnmer,  77  Ind.  215;  Horner  v.  Doe, 
on  demise,  etc,  1  Ind.  130;  48  Am.  Dae.  355;  Exchange  Bank  v.  Ault,  102  Ind. 
822.  Here  it  appears  sxpressly  that  notice  wss  given,  by  publication  and 
posting,  of  the  pendancy  of  the  proceeding.  The  absenoe  from  the  flies  of  tha 
notios  so  found  will  not  defeat  the  presumption  that  it  was  the  proper  notios. 

"  If  the  infirmity  from  which  a  judgment  is  attacked  does  not  appear  from 
the  face  of  tha  record  of  a  court  of  competent  jurisdiction  the  judgment  is 
not  void:  Palmerton  v.  Hoop,  131  Ind.  23;  EarU  r.  Earle,  91  Ind.  27. 

"The  absence  from  the  files  of  the  proof  of  notice  of  sale  should  not  affect 
the  validity  of  the  sale,  for  the  reasons  stated  as  to  the  notios  of  the  pen- 
dency of  the  proceeding.  Bnt  it  is  insisted  that  the  court  ordered  the  sals 
without  notice,  when,  from  the  appraised  value  of  the  land,  notice  was 
required  by  law.  The  statute  did  not  require  the  order  of  sale  to  direct  the 
giving  or  withholding  of  notice,  and  while  notice  was  required,  and  while 
the  court  did  the  unnecessary  act  of  directing  the  sale  without  notice,  the 
administrator  did  his  duty  in  tha  giving  of  notice,  as  ws  find  from  the  record. 
While  there  might  be  some  doubt  of  the  presumption  of  notice  as  against 
the  order  of  sale  without  notice,  where  we  find  that  notios  was  given  the 
order  as  to  notice  will  be  disregarded. 

**  The  record  ordered  the  administrator  to  execute  an  additional  bond,  and 
it  appears  that  he  did  so,  though  the  bond  is  not  in  the  record.  That  ha 
gave  no  such  bond  will  not  be  presumed,  as  we  have  shown.  However,  the 
failure  to  execute  such  bond  haa  been  held  not  to  invalidate  a  sale,  where  it 
does  not  appear  that  the  proceeds  of  ths  sale  were  misappropriated:  Foster 
t.  Birch,  14  Ind.  446;  Dequindrt  v.  Williams,  31  Ind.  444;  McKetver  v.  Ball, 
71  Ind.  898;  Marquis  v.  Davie,  113  Ind.  219."  It  ia  to  be  inferred  that  the 
appellants,  except  Mrs.  Clark,  ware  minora  at  the  time  the  lands  were 
ordered  sold,  althongh  this  fact  does  not  appear  from  tha  reoord  of  the  pro- 
ceeding to  sell.  The  court  then  acted,  so  far  aa  is  disclosed  by  the  record, 
without  knowledge  of  their  infancy,  but  the  judgment  for  that  cause  was 
not  void,  and  the  failure  of  the  court  to  appoint  a  guardian  ad  litem  was  only 
collateral  to  that  error.  Any  such  attack  upon  the  judgment  for  want  of 
jurisdiction  of  tha  court  to  render  it,  predicated  upon  matter  dehors  the 
record,  ia  collateral,  and  cannot  be  sustained:  Chdly  v.  Shirk,  131  Ind.  76; 
31  Am.  81  Rep.  414;  Harmon  ▼.  Moore,  112  Ind.  221;  Cam  v.  Goda,  84  Ind. 
209;  Xonai  t.  Mafett,  102  Ind.  23;  Barle  v.  Barle,  91  Ind.  27;  Indianapohs 
etc  R.  W.Co.  t.  Harmless,  124  Ind.  25.  "  We  feel  constrained  to  hold,  for 
the  reasons  given,  that  the  sale,  as  to  the  heirs  of  James  Clark,  other  than 
Helen  L  Clark,  was  not  void,  and  if  they  can  recover,  it  must  be  upon  the 
theory  of  a  direct  attack  upon  the  proceedings  of  ths  probata  court.  An 
action  to  review  a  judgment  ia  given  by  statute,  and  the  causes  therefor  are 
(Rev.  Stats.  1881,  sec  616)  'for  any  error  of  law  appearing  in  the  pro- 
ceedings and  judgment,  or  for  material  new  matter  discovered  since  the 
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title*  fBsjmf;  the  review  here  sought  bmlfv  Mhnl  now  aeettea 
diaootorod  since  the  rendition  of  the  jeagiiisal  It  can  only  be  lor  error 
appearing  m  the  proceedings  sad  jailgmsat;  for  orror  apparent  on  the  faoo 
of  the  record:  AVcs^.  Tsvvier.  72  lud.  &9;  Biemnrdmn  v.  tfctefc, 4*  lad.  431 ; 
Traim  v.  ftutey,  36  lad.  241;  i^rejton  v.  Sow^onff  4aiaV.,  21  Ind,  196; 
Atea/v.  Soraf,  86  Ind.  7a 

**  Bcview  may  be  bad  only  wb«a  the  same  relief  might  be  bad  by  appeal 
from  the  jodgmeut  sought  to  be  reviewed:  Baker  v.  Lmditxm,  118  lad.  87; 
America*  /ma.  Co.  v.  Often,  104  lad.  836;  Aboo/  v.  Sore*  86  lad.  70; 
Traders9  Ins.  Co.  v.  ttarpenfcr,  8$  Ind.  890;  Taekau  v.  FiedeJde*  81  Ind.  64. 

"In  the  last  of  the  eases  cited,  as  in  many  others,  it  is  made  manifest  that, 
though  a  direct  attack,  the  proceeding  to  review  is  not  for  errors  to  be 
established  dehors  the  record.  The  proceeding  baa  for  ita  object  the  correc- 
tion of  some  error  upon  the  faee  of  the  proceeding  and  judgment,  by  invok- 
ing the  action  of  the  eoart  committing  snob  error.  It  is  a  substitute  for 
the  remedy  by  appeal,  and  is  of  the  same  uatore:  Troderi  /at  Co.  v. 
Carpenter,  86  Ind.  360. 

"  The  appellants  use  the  remedy  to  iatroaaoe  matters  not  apparent  upon 
the  face  of  the  record,  so  far  as  all  are  concerned,  excepting  Helen  L  Clark. 
As  to  her,  the  faee  of  the  record  itinlnsos  that  the  court  had  no  jurisdiction 
over  her  person.    She  was  not  in  court;  net  a  party  to  the  proceeding. 

"Notice  to Clark,  by  publication,  is  not  binding  upon  Helen  L  Clark, 

and  the  may  attack  the  proceeding  collaterally,  because  void  as  to  her,  the 
reeord  expressly  shoving  the  infirmity  as  to  her:  Sekinti  v.  Dickson,  120 
Ind.  139;  Havkms  v.  Hatching  28  Ind.  66. 

"The  judgment  is  reversed  as  to  Helen  L  Clark,  and  is  in  all  things 
affirmed  as  to  the  other  appellants.  * 

Infants  —  Judgments  Aoain«t~Coixatebal  Attack. — A  Judgment 
against  an  infant  which  is  merely  erroneous,  and  not  void,  may  be  oor 
rooted  on  appeal;  if  fraudulent,  or  obtained  by  collusion,  it  mast  b*. 
attacked  in  a  direct  proceeding  and  not  collaterally:  Joyce  v.  McAvoy,  81 
CaL  273;  80  Am.  Dec  172,  and  extended  note;  Btder  v.  Bullitt,  3  A.  K. 
Marsh.  161 ;  18  Am.  Dee.  161;  Daknu  v.  Alston,  72  Iowa,  411.  Bat  see  Ooffln 
v.  Cook,  106  N.  a  876;  also  the  note  to  Pmisr  v.  Bobkmm,  13  Am.  Deo.  160. 
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[184  Indiana,  494.] 

PA*rmoir--8TATUTi  or  Limitations  of  Twenty  Years  Is  not  applicable  to 

an  action  of  partition. 
Partition— Adverse  Possession. —To  make  a  plea  of  the  statute  of  fifteen 

years  a  good  defense  to  a  salt  for  partition  it  must  show  a  holding 

adrersely  for  fifteen  years. 
Pleading.— A  Bad  Reply  la  Good  to  a  Bad  Answer,  and  it  is  not  orror  to 

overrule  a  demurrer  to  such  reply. 
Partition  —  Claim   For  Improvements  —  Counterclaim  For  Rshts. 

When,  in  an  action  for  partition,  one  tenant  claims  reimbursement  for 

improvements  made  while  iu  possession,  the  other  tenants  may  net  np 

a  counterclaim  for  rents  and  profits  due  them,  and  received  by  the  ten- 
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ant  in  possession  prior  to  making  the  improvement!,  and  the  court  must 
take  inch  rents  and  profits  into  account  in  making  the  adjustment. 

Sktofi — Statuti  of  Limitations.— The  life  of  a  setoff  is  equal  to  that  of 
the  original  claim,  and  is  only  barred  when  the  original  claim  is  barred. 

Partition — Trial  by  Jury.— When,  in  an  action  for  partition,  issues  arm 
joined  on  a  cross-complaint  demanding  an  accounting  between  the  ten* 
ants,  and  involving  matters  of  exclusive  equitable  jurisdiction,  triable 
by  the  court  alone,  a  demand  for  a  trial  of  the  whole  ease  by  a  jury  is 
properly  refused. 

Jury  Tbial— Wh*jt  Peopirly  Rbitsid.— If  several  issues  are  joined  in  a 
ease,  some  triable  by  jury  and  some  by  the  court,  a  demand  for  a  jury 
to  try  all  of  the  issues  is  properly  refused. 

Pabtttiok— Commissioners'  Report— Variance.— A  motion  to  set  aside 
the  report  of  commissioners  in  partition  on  the  ground  of  a  variance 
between  the  description  of  the  land  in  the  order  for  partition  and  the 
description  in  the  report  of  the  commissioners  is  properly  refused,  unless 
such  variance  affirmatively  appears  of  record. 

W.  &  Gardiner  and  S.  R.  Taylor ,  for  the  appellant 
W.  W.  Moffett  and  C.  E.  Davis,  for  the  appellees. 

499  Olds,  J.  This  is  a  suit  for  the  partition  of  certain  real 
estate  situate  in  Greene  county,  Indiana.  The  suit  was  in- 
stituted in  the  Greene  circuit  court,  and  the  venue  afterwards 
changed  to  the  Daviess  circuit  court,  where  there  was  a  trial 
by  the  court,  a  special  finding  of  facts,  and  conclusions  of  law 
stated,  and  judgment  rendered  in  favor  of  the  appellees,  from 
which  judgment  this  appeal  is  prosecuted. 

The  complaint  is,  in  form,  an  ordinary  complaint  in  parti- 
tion. 

It  appears  that  one  Hughes  East  and  wife  conveyed  all  of 
the  lands  to  the  appellant  in  1866,  and  put  the  appellant  in 
possession  of  the  same.  In  1883  one  Rebecca  East  asserted 
her  ownership  in  the  undivided  one-half  of  496  the  land,  and 
at  that  time  prosecuted  an  action  in  ejectment  against  the 
appellant,  and  recovered  a  judgment  in  said  cause,  establish- 
ing her  title  to  the  one-half  of  the  land,  and  for  four  hundred 
and  sixty  dollars  damages,  which  appellant  paid.  After- 
wards, Rebecca  East  and  her  husband  conveyed  her  one-half 
interest  in  the  land  to  the  appellees,  Aden  G.,  Elijah,  and 
William  Cavins,  who  instituted  this  suit  against  the  appel- 
lant for  partition. 

Exceptions  were  taken  to  various  rulings  of  the  court,  which 
were  properly  reserved,  and  assigned  as  error,  and  which  are 
discussed  by  counsel. 

The  second  paragraph  of  answer  to  the  complaint  is  the 
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twenty  years'  statute  of  limitation,  and  An  AM 

pleads  the  fifteen  years'  statute  of  limitation. 

These  two  paragraphs  of  answer  are  each  a  genml  plea  off 
the  statute  of  limitation. 

The  third  paragraph  of  reply  to  these  two  paragraphs  off 
answer  pleaded  the  j  adgment  in  the  ejectment  case  of  Rebecca 
East. 

To  this  paragraph  of  reply  the  appellant  demurred,  and 
the  court  overruled  the  decuorrcr,  and  this  ruling  is  the  first 
alleged  error  discussed. 

The  twenty  years'  statute  of  limitation  is  not  applicable  to 
an  action  in  partition:  McCray  v.  Humoj  116  Ind.  103. 

Indeed,  neither  of  the  paragraphs  of  answer  was  good  as 
pleaded.  It  has  been  held  that  the  fifteen  years'  statute  of 
limitation  was  applicable  to  a  partition  suit  in  the  case  above 
cited.  When  one  cotenant  holds  possession  to  the  exclusion 
of  the  others  claiming  to  own  the  whole,  and  holding  it  ad- 
versely to  the  other  cotenants,  then  an  action  for  partition  by 
a  cotenant  would  be  barred,  but  when  cotenants  own  land, 
and  neither  holds  possession  adversely  to  the  others,  the  fact 
that  they  hold  the  lands  as  tenants  in  common  for  more  than 
fifteen  4#t  years  does  not  bar  the  right  of  either  to  partition, 
though  they  may  have  enforced  that  right  at  any  time  from 
the  date  when  they  so  became  tenants  in  common  in  the  land. 
To  make  a  plea  of  the  statute  of  fifteen  years  a  good  defense 
to  a  suit  for  partition  it  must  show  a  holding  adversely  for 
fifteen  years. 

The  answer  in  McCray  v.  Humes,  116  Ind.  103,  showed  a 
nolding  adversely,  under  claim  of  title,  for  fifteen  years,  and 
the  holding  in  that  case  was  correct.  To  the  same  effect  is 
the  holding  in  the  case  of  Nutter  v.  Hawkins,  93  Ind.  260. 

It  would  be  an  anomalous  doctrine  to  hold  that  when,  as 
in  this  case,  a  tenancy  had  run  over  fifteen  years,  and  that 
nfter  one  tenant  had  prosecuted  an  action  in  ejectment  against 
his  cotenant,  and  established  his  title  to  the  land,  he  could 
not  then  maintain  an  action  in  partition  and  have  his  portion 
of  the  land  set  apart  to  him. 

In  Jenkins  v.  Dalton,  27  Ind.  78,  it  was  held  that  a  failure 
to  assort  the  right  for  partition  for  a  period  of  twenty  years 
will  not  bar  an  action  for  partition.  The  court,  in  speaking 
of  the  partition  of  lands,  says:  "In  such  a  case  the  right  to 
the  partition  exists  from  the  date  of  the  tenancy.  It  may  or 
may  not  be  exercised,  in  the  discretion  of  the  tenants.     All 
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the  tenants  hare  an  equal  right  to  possession,  and  maj  all  be* 
satisfied  to  enjoy  the  estate  in  common.  Partition  may  not 
be  desired  by  any  one  or  more  of  the  tenants  for  a  period  or* 
time  greater  than  that  prescribed  by  any  statute  of  limita- 
tion; and  the  fact  that  such  a  period  is  suffered  to  elapse- 
does  not,  in  any  manner,  affect  the  right  of  one  or  more  of 
the  tenants  to  have  partition":  Freeman  on  Cotenanoy, 
491. 

There  was  no  error  in  overruling  the  demurrer  to  this 
paragraph  of  reply.    A  bad  reply  is  good  to  a  bad  answer,  so 
whether  it  is  sufficient  for  a  good  answer  or  not,  it  was  not  - 
error  to  overrule  a  demurrer  to  it,  as  the  answers  were  bad. 

The  appellant  filed  a  cross-complaint,  alleging  that  he- 
had  been  the  owner  of  one-half  of  the  land  for  twenty-five* 
years;  that  he  had  made  valuable  and  lasting  improvements- 
thereon,  paid  taxes  on  all  the  land,  aggregating  one  thousands 
dollars. 

The  appellees  answered  the  cross-complaint,  and  in  th*- 
fourth  paragraph  of  the  answer  alleged  that  appellant  had. 
been  in  possession  as  tenant  in  common  with  their  grantor 
long  before  he  made  the  improvements,  and  had  received  the 
rents  and  profits  for  all  the  land,  amounting  to  three  thou- 
sand dollars,  one-half  of  which  belonged  to  the  cotenant,  and 
had  received  and  converted  to  his  own  use  walnut  trees  and 
other  valuable  timber  growing  thereon  of  the  value  of  five- 
hundred  dollars,  which  sums  they  asked  to  have  taken  into 
account,  and  set  off  as  against  any  sum  allowed  appellant  on* 
his  claim  for  improvements  and   taxes.    To  which  fourth* 
paragraph  of  answer  appellant  demurred,  and  the  demurrer- 
was  overruled,  and  this  ruling  is  the  next  alleged  error  dis- 
cussed. 

Freeman  on  Cotenancy,  section  510,  lays  down  this  doctrine:. 
"As  the  allowance  of  compensation  for  improvements  is,  in- 
all  cases,  made,  not  as  a  matter  of  legal  right,  but  purely 
from  the  desire  of  the  court  to  do  justice,  the  compensations 
will  be  estimated  so  as  to  inflict  no  injury  on  the  cotenant 
against  whom  the  improvements  are  charged.    He  will  there- 
fore be  charged,  not  with  the  price  of  the  improvements,  but 
only  with  his  proportion  of  the  amount  which  at  the  time  or 
partition  they  add  to  the  value  of  the  premises.     From  this 
amount  he  will  also  be  entitled  to  deduct  any  sum  to  which  he- 
may  have  a  just  claim  for  4**  use  and   occupation   of  his- 
moiety  enjoyed  by  the  cotenant  making  the  improvements.'*" 
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nZewsd  a  ha.se  bean  msslr  mad  paid 
hj  apceLLant.  Is  weald  be  ineqiiiable  so  held,  where  a  co- 
t-*'-  inc.  in  zcs&eamnML  if  ;he  w:u:i.e  land,  has  received  the  rents 
for  a.  aix.'iir  if  v-ars.  anii  wn.le  he  so  holla  the  share  of 
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for  she  rer.ss  received  tv  ium  i^s  his  cocecants:  and  we  think 
tr„at  when  a  terar.s  asks  an  allowance  for  improvements  made 
w^ile  in  pc«sessi:a.  an  arswer  seri-z  up  the  facts  as  to  the 
receipt  of  the  ren^  d^e  the  cocenarx  shoeing,  as  in  this  case, 
that  he  had  received  the  rer.ta  prior  to  the  making  of  the 
improvements,  it  states  a  gcod  defense,  as  a  counterclaim  or 
setoff  to  the  action,  to  authorize  the  court  to  take  into  account 
the  rents  in  making  the  adjustment. 

The  cross-complaint  alleges  a  state  of  facts  in  relation  *** 
to  the  possession  of  the  land  and  the  making  of  improve- 
ments which,  in  equity,  entitles  the  occupying  tenant  to 
compensation  for  the  improvements,  and  the  answer  sets  up 
additional  facts,  showing  that  while  so  occupying  the  land  the 
tenant  received  rents  belonging  to  his  covenants,  from  which 
he  seeks  to  recover  compensation  for  the  improvements  made, 
which  in  equity  and  good  conscience  should  be  taken  into 
account  in  determining  what  amount,  if  any,  should  be  charged 
against  the  other  tenant  for  improvements.  It  would  be 
manifestly  unjust  and  inequitable  to  allow  the  occupying 
tenant  to  retain  the  share  of  the  rents  received  by  him  belong- 
ing to  ths  other  Joint  owners,  and  permit  him  to  collect  from 
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them  the  full  amount  and  value  of  the  improvements  made. 
We  are  cited  to  Carver  v.  Coffman,  109  Ind.  647,  as  holding 
that  such  an  answer  must  allege  the  holding  adversely,  and 
an  ouster  of  the  tenant.  The  answer  in  that  case  alleged  that 
fact,  and  it  was  held  good,  but  that  decision  we  do  not  think 
in  conflict  with  our  conclusion.  Were  it  an  independent  action 
to  recover  rents,  it  would  present  a  different  question;  but 
this  seeks  only  to  set  off  the  rents,  or,  rather,  to  have  the 
rents  taken  into  account  in  fixing  the  amount,  if  any,  that 
the  tenant  out  of  possession  ought  to  pay  for  improvements, 
and  the  answer,  we  think,  is  good  for  that  purpose. 

The  next  ruling  of  the  court  complained  of  is  in  sustaining 
the  demurrer  to  the  second  and  third  paragraphs  of  reply  to 
the  fourth  paragraph  of  answer  to  the  cross-complaint  These 
paragraphs  of  reply  pleaded  the  six  and  fifteen  years'  statute 
of  limitations  to  the  answer  of  setoff.  There  was  no  error  in 
this  ruling.  The  life  of  a  setoff  is  equal  to  that  of  the  original 
claim,  and  is  only  barred  when  the  original  claim  is  barred: 
Hyatt  v.  Cochran,  85  Ind.  231. 

*ot  The  next  alleged  error  discussed  relates  to  the  ruling 
of  the  court  in  refusing  to  allow  a  trial  of  the  whole  case  by 
the  jury.  At  the  proper  time,  the  appellant  "  moved  the  court 
for,  and  demanded,  a  jury  to  try  the  issues  joined."  This 
demand  was  for  the  trial  of  all  the  issues  found  by  a  jury. 
We  are  cited  by  counsel  for  appellant  to  the  decision  in  Kitts 
v.  Willson,  106  Ind.  147,  as  supporting  the  right  of  appellant 
to  a  trial  by  jury.  The  decision  of  KitU  v.  WilUon  was  modi- 
fied to  some  extent  in  the  case  of  Martin  v. Martin,  118  Ind. 
22*7. 

Whatever  may  be  the  rule  in  relation  to  the  right  to  trial 
by  jury  in  partition,  where  there  is  involved  the  simple  ques- 
tion of  the  right  to  partition  or  the  quieting  of  the  title,  thig 
case  presents  a  different  question.  In  this  case  issues  are 
also  joined  on  a  cross-complaint.  The  cross-complaint  and 
issues  joined  thereon  involve  matters  of  exclusive  equitable 
jurisdiction.  It  is  an  application  for  an  accounting  between 
the  tenants.  It  is  an  equitable  right  which  appellant  seeks 
by  his  cross  complaint  to  have  enforced  and  an  allowance 
made  to  him  for  the  value  of  improvements  made  under 
stinh  circumstances  as  he  in  equity  is  entitled  to  compensa- 
tion for.  The  issues  joined  on  the  cross-complaint  were  tri- 
able by  the  court  The  demand  being  for  a  trial  of  these 
issues,  as  wall  as  those  joined  on  the  complaint,  it  covered 
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more  than  appellant  was  entitled  to,  and  it  was  properly  over- 
ruled. Had  appellant  demanded  a  trial  of  the  issues  joined 
on  the  complaint  by  a  jury,  it  would  have  presented  a  differ- 
ent question. 

The  statute  (Rev.  Stat,  of  1881,  sec.  409)  makes  some 
issues  triable  by  the  court  and  some  triable  by  the  jury, 
even  when  joined  in  the  same  action,  and  a  demand  for  a 
jury  should  only  include  a  demand  for  the  trial  of  such  issues 
as  are  triable  by  a  jury,  and  when  several  issues  are  joined  in 
a  cause  some  triable  by  jury  and  some  by  ••*  the  court,  and 
a  demand  for  a  jury  to  try  all  of  the  issues  is  made,  it  is  not 
error  to  refuse  it.  it  is  a  well-settled  rule  that  a  motion  must 
Include  only  such  relief  as  tbe  party  making  it  is  entitled  to, 
else  it  will  not  be  error  to  overrule  it. 

There  was  no  error  in  refusing  the  appellant's  demand  for 
a  jury  to  try  the  issues  joined. 

It  is  contended  that  the  court  erred  in  its  conclusions  of 
law,  for  the  reason  that  the  court  finds  the  improvements 
made  by  appellant  to  be  of  a  certain  value,  and  that  he  paid 
the  judgment  to  Mrs.  East,  and  that  there  is  no  conclusion 
giving  to  either  party  any  sum  due  them.  The  findings  show 
the  payment  by  appellant  of  a  much  larger  sum  for  rent  dur- 
ing his  occupancy  than  is  due  him  for  improvements  and 
sums  paid  by  him,  and  he  cannot  complain  that  the  court  did 
not  conclude  there  was  a  sum  due  him. 

Finally,  it  is  contended  that  the  court  erred  in  overruling 
appellant's  objections  to  the  report  of  the  commissioners  and 
motion  to  vacate  the  same.  This  alleged  error  is  based  on 
the  contention  that  the  commissioners  included  in  their 
report  other  lands  than  those  embraced  in  the  order  of  the 
court  and  setting  the  same  off  to  the  appellant.  That  is  to 
say,  it  is  contended  that  the  commissioners  embraced  in  their 
report  other  lands  than  those  described  in  the  proceedings 
and  order,  and  in  dividing  the  land  they  set  apart  to  the 
appellant,  and  included  in  the  description  of  the  land  set 
apart  to  him,  lands  other  than  those  which  were  being  parti- 
tioned, and  which  were  not  included  in  the  partition  proceed* 
ings,  bat  in  this  counsel  are  in  error.  The  descriptions  in 
the  record  correspond;  at  least,  it  is  not  affirmatively  made  to 
appear  that  they  do  not,  which  is  necessary  to  show  error. 
The  descriptions  in  the  pleading  and  order  are  general,  the 
land  being  designated  by  governmental  subdivisions,  ***  one 
of  which  is  fractional;  no  number  of  acres  are  stated,  and  no 
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metes  and  bounds  are  given,  while  in  the  report  the  land  is 
divided  and  described  by  metes  and  bounds.  There  is  noth- 
ing to  show  affirmatively  that  the  two  descriptions  do  not 
correspond.    They  appear  to  correspond. 

There  is  no  error  in  the  record* 

Judgment  affirmed. 

SrrojT  ob  Oouvtrclaim.— Statutb  of  LnmiTiora  Atuntsrt  Set 
the  note  to  Backer  v.  Baidtdn,  8  Am.  St  Rep.  S3,  64,  when  the  ohm  are 
collected. 

Partition.— Advxrsb  Possmsio*  am  a  Dmm:  8m  Wmtom  v.  8tod- 
dard,  137  N.  T.  119;  33  Am  8t  Rep.  697,  end  note  with  the  eeeee  ooU 
lected;  end  the  extended  not*  to  Nichols  v.  NicJiols,  67  Am.  Dec.  704.  To  a 
complaint  for  partition,  an  answer  alleging  that  the  interest  of  the  plaintiff 
had  been  sold  for  taxes  more  than  twenty  years  before  the  bringing  of  the 
suit,  bat  failing  to  show  that  possession  was  taken  under  the  sale  and  held 
for  twenty  years,  is  bad:  English  r.  Powell,  119  Ind.  9ft, 

Partition— Commission  km*  RiroitT— Sitting  Aside.—  Parol  evidence 
is  admissible  to  show  that  the  partition  reported  by  commissioners  is 
unequal  and  ought  to  be  disapproved:  Biggs  v.  Dickinson,  2  Scam.  437;  36 
Am.  Dec  113.  Upon  the  question  of  setting  aside  the  return  of  commis- 
sioners appointed  to  partition  lands,  parol  evidence  of  their  proceedings  not 
appearing  in  the  return  is  competent  so  far  as  it  tends  to  show  mistakes  of 
law  made  by  the  commissioners  whioh  materially  affect  the  equality  or 
justice  of  the  partition:  Ball  v.  HmU,  152  Mass.  186.  80%  also,  Baswom  v. 
High,  37  W.  Vs.  838;  38  Am.  St  Rep.  67,  and  note. 
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MUBOATINB  WATHB  Co.  V.  MuBOATINB  LuMBIB  Co. 

[86  IOWA,  112.] 

A  Corporate  8ial  Is  Not  Esskstial  to  too  validity  of  a  oorporate  con- 
tract 

Contract. — Waft  of  Mutuality  in  a  oontroct  is  no  defence  to  an  aotiosi 
thereon,  If  it  was  in  the  nature  of  a  continuing  offer  which  the  other 
contracting  party  hae  accepted,  and  he  ha*  performed  every  thing  which 
the  contract  left  him  the  option  of  performing. 

A  Coktraot  Need  Not  Bb  Siqmrd  bt  Both  Pabtiss. — It  is  sufficient 
that  it  ie  signed  by  one,  and  accepted  and  performed  by  the  other. 

A  Contract  With  a  Water  Compart  Is  Not  Without  Cohbidkbatiox, 
iv  It  is  for  the  payment  of  a  certain  sum  on  the  extension  of  the  water 
system  to  a  specified  locality,  and  such  extension  is  made  in  conae* 
quence  of  the  contract;  nor  is  the  contract  rendered  void  by  the  fact 
that  the  municipality,  as  well  as  private  persons,  also  paid  the  water 
company  for  water  furnished  by  it  to  the  same  locality. 

Riehman  and  Burk,  and  E.  F.  Riehman,  for  the  appellant. 
J.  Carskaddan,  for  the  appellee. 

119  Robinson,  C.  J.  In  the  year  1882  the  plaintiff  owned 
and  operated  a  system  of  water  works  in  the  city  tt%  of  Mus- 
catine, and  the  defendant  owned  a  lumber-mill  and  lumber* 
yard  situated  on  blocks  numbered  18, 19,  and  20,  in  the  same 
city,  between  Front  and  Second  streets,  and  on  some  lots 
north  of  Seoond  street,  opposite  the  blocks  specified.  On  the 
sixteenth  day  of  March,  1882,  the  board  of  directors  of  the 
plaintiff  took  action,  shown  by  the  minutes  of  its  proceedings, 
as  follows: 

41  JZetofosd,  Thai  the  street  mains  be  extended  on  Second 
and  Cypress  streets  •  •  .  .   (when  authorised  by  the  city 
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council)  •  .  .  •  provided  the  Muscatine  Lumber  Company 
will,  by  proper  instrument,  entitled  to  be  recorded,  oovenant 
and  agree  to  pay  to  this  company  the  sum  of  two  hundred 
and  fifty  dollars  per  year  for  ten  years  succeeding  the  date 
when  the  water  is  turned  on  ...  .  and  provided  no  lia- 
bility be  inourred  by  this  company  for  any  failure  to  keep 
a  constant  supply  of  water  in  such  extension." 

On  the  twenty-ninth  day  of  the  same  month  the  board 
of  directors  of  the  defendant,  as  shown  by  the  minutes  of 
proceedings,  took  the  following  action: 

"  Mr.  P.  Musser  reported  that  the  water  works  company 
would  extend  the  pipes,  hydrants,  and  so  forth,  as  asked 
for;  the  Muscatine  Lumber  Company  to  pay  the  water  works 
company  two  bundled  and  fifty  dollars  per  annum  for  ten 
years.  Dr.  Robertson  moved  that  above  proposition  be 
accepted  by  the  board.  Same  was  unanimously  agreed  to. 
It  was  resolved  that  the  whole  matter  of  water  works  be  left 
with  the  exeoutive  committee  to  arrange  all  details  and 
special  agreements  with  a  like  committee  on  the  part  of 
water  works  company.1' 

On  the  eleventh  day  of  the  next  month  the  plaintiff  was 
notified  of  the  acceptance  of  its  proposition,  and  a  committee 
was  appointed  to  draft  a  contract  for  execution  by  the 
defendant  On  the  twenty-fifth  day  of  that  tt4  month  the 
committee  reported  an  agreement  for  execution,  which,  after 
amendment,  read  as  follows: 

u  Whsrbas,  It  is  proposed  by  the  Muscatine  Water  Works 
Company  (provided  said  company  be  duly  authorised  so  to 
do  by  the  city  council  of  the  city  of  Muscatine)  to  extend 
the  street  main  or  pipe  on  Second  street  in  said  city  from 
Oak  to  Cypress  street,  and  thence  on  Cypress  to  Front 
street,  and  place  on  such  extension  four  fire-hydrants  for 
fire  protection,  to  wit:  One  at  intersection  of  Second  and 
Spring  streets,  one  at  intersection  of  Second  and  Poplar,  one 
at  intersection  of  Second  and  Cypress,  and  one  at  intersec- 
tion of  Cypress  and  Front  streets;  And  Whereas,  said  exten- 
sion will  be  for  the  manifest  advantage  and  benefit  of  the 
Muscatine  Lumber  Company,  in  affording  protection  from 
fire  to  its  premises  and  property;  now,  therefore,  it  is  hereby 
covenanted  and  agreed  by  the  said  Muscatine  Lumber  Com- 
pany to  and  with  said  water  works  company  that  in  case  the 
above-named  extension  is  made,  and  hydrants  placed,  the 
said  lumber  company  shall  and  will,  at  the  end  of  every 
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*  .,:  ta*  f^  -*td  pajKea:  for  charges  accruing  since  the  date 
llujA.  1  u\m  ten'**  is  brocght  to  recorer  the  am  :>unt  parable, 
k/jj,"\.<t'l  to  tM  Uczu.%  of  the  agreement,  for  the  time  com* 
u*u> ..u't  or,  th*  first  dar  of  October,  1S66.  The  district  court 
f/s,,  t\  \u  (*r'*r  *A  the  plaintiff  for  the  amount  claimed,  and 
fKt,t*fv\  y^u^ut  againet  the  defendant  for  the  sum  of 
*>%hl  UmAr+A  and  twenty-three  dollars  and  twenty-five  cents 
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1.  The  appellant  contends  that  the  contract  in  suit  is  invalid, 
for  the  reason  that  no  seal  of  either  corporation  is  attached  to 
it.  8ection  2112  of  the  code  contains  the  following:  "The 
use  of  private  seals  in  written  contracts,  except  the  seals  of 
corporations,  is  abolished."  It  is  argued  from  this  that  the 
use  of  private  seals  by  corporations  ***  is  governed  by  the 
rales  of  the  common  law,  and  that  such  seals  must  be  affixed 
to  all  contracts  not  covering  the  scope  of  the  ordinary  every- 
day  functions  of  the  corporations.  That  is  not  the  law  of 
this  state.  On  the  contrary,  it  was  said  in  Merrick  v.  Bur* 
lington  etc.  Plank  Road  Co.,  11  Iowa,  76,  that  "the  doctrine 
is  now  well  settled  that  corporations  of  all  kinds  may  be 
bound  by  contracts  not  under  their  seal.  They  may  make  a 
binding  contract  in  writing  without  using  the  seal,  and  so 
they  may  be  held  liable  on  verbal  contracts;  and  as  they 
may  make,  so  they  may  ratify  and  adopt  as  their  own,  with- 
out the  use  of  the  seal,  that  which  has  been  done  by  another, 
or  an  officer  out  of  the  usual  line  of  his  duties."  In  1  Mora- 
wetz  on  Private  Corporations,  section  888,  this  language  is 
need :  "  It  is  now  a  rule  well  settled  throughout  the  United 
States  that  a  corporation  may  make  a  contract  without  the 
use  Sf  a  seal  in  all  cases  in  which  this  may  be  done  by  an 
individual."  A  corporation  organized  under  the  laws  of  this 
state  may  have  a  common  seal,  but  it  is  not  required  to  have 
one;  and  it  is  a  matter  of  common  knowledge  that  corpora- 
tions in  large  numbers  organize  and  do  business  in  the  state, 
making  contracts  and  conveying  property,  without  using  or 
having  a  seal.  There  is  nothing  in  this  case  to  show  any 
requirement,  on  the  part  of  either  party  to  the  agreement  in 
question,  that  its  contract  should  be  under  seal,  nor  that  either 
had  a  seal.  There  is  no  presumption,  in  the  absence  of  evi- 
dence to  that  effect,  that  the  agreement  was  invalid  for  want 
of  a  seal;  and  no  presumption  of  that  kind  is  raised  by  any 
thing  contained  in  the  record. 

2.  It  is  said  that  the  plaintiff  was  not  bound  by  the  agree- 
ment, and  that  the  contract  was  not  mutual,  and  therefore 
not  valid.  It  is  true  that  the  contract  did  not,  in  terms, 
require  the  plaintiff  to  make  the  extension  of  its  works  con- 
templated, and  it  may  not  have  incurred  liability  if  it  bad  11T 
failed  to  make  it  But  the  evidence  shows  that  the  contract 
was  the  result  of  negotiations  between  the  parties,  and  that 
it  was  designed  to  be  a  formal  offer  on  the  part  of  the  defend- 
ant, to  be  accepted  by  the  plaintiff,  and  to  be  in  full  force 
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when  its  terms  were  complied  with  by  the  plaintiff  It  was 
in  the  nature  of  a  continuing  offer,  which  became  vitalised  as 
a  contract  by  the  performance  of  its  condition  dh  the  part  of 
the  plaintiff. 

It  was  not  necessary  that  it  be  signed  by  both  parties.  It 
was  formally  entered  into  on  behalf  of  the  defendant  by  its 
president  and  secretary,  and  was  accepted  by  the  plaintiff, 
and  the  extension  was  made  according  to  its  terms.  Under 
these  circumstances  it  was  not  necessary  that  the  instrument 
be  signed  on  behalf  of  both  parties  to  make  it  binding  upon 
both:  Dow*  v.  Afofse,  62  Iowa,  232.  Moreover,  the  minutes  of 
the  proceedings  of  the  board  of  directors  of  the  plaintiff  show 
an  acceptance  of  the  proposition,  and  the  defendant  has 
received  and  enjoyed  the  benefit  it  was  designed  to  confer. 

3.  In  addition  to  the  annual  charge  which  the  contract 
required  the  defendant  to  pay,  the  plaintiff,  under  its  con- 
tract with  the  oity  of  Muscatine,  received  from  it  sixty  dollars 
annually  for  each  hydrant  included  in  the  extension.  These 
hydrants  were  intended  for  use  as  fire  hydrants,  for  the  pro- 
tection of  property  in  the  city,  including  the  mill  and  lumber- 
yard of  the  defendant,  against  fire.  The  defendant  had  no 
use  of  the  hydrants,  excepting  that  to  which  the  city  was 
entitled,  and  had  no  private  use  of  the  water  furnished  by  the 
extension.  It  is  argued  from  these  facts  that  the  plaintiff 
exceeded  its  power  in  exacting  from  the  defendant  a  contract 
to  pay  a  sum  in  addition  to  that  paid  by  the  city;  that  it  was 
against  public  policy  for  the  plaintiff  to  contract  for  compen- 
sation for  the  use  of  the  tls  hydrants  in  addition  to  that  f>aid 
by  the  city,  and  that  there  was  no  consideration  for  the  con- 
tract on  the  part  of  the  defendant. 

If  it  were  true  that  the  extension  would  have  been  made 
without  the  contract,  or  that  the  plaintiff  was  under  obliga- 
tion to  make  it  in  consequence  of  its  agreement  with  the 
city,  there  would  be  much  force  in  the  claims  of  the  defend- 
ant. The  contract  recites,  in  effect,  that  the  plaintiff  proposes 
to  make  the  extension;  but  when  the  negotiations  of  the  par- 
ties are  considered,  it  is  clear  that  the  purpose  was  entertained 
only  in  consequence  of  the  proposal  of  the  defendant  to  give 
the  sums  named  in  the  contract,  in  addition  to  those  for  which. 
the  city  would  be  liable  in  case  the  extension  should  be  made. 
The  showing  made  by  the  evidence  is  supplemented  by  a 
stipulation  made  by  the  parties,  that  the  extension  would  not 
have  been  made  but  for  the  agreement  of  the  defendant  to 


May,  1892.]    Muscatine  W.  Co.  v.  Muscathw  L.  Co        289 

pay  the  extra  sum  specified.    Nothing  in  the  record,  aeid+> 
from  the  agreement  in  suit,  shows  any  obligation  on  the  part. 
of  the  plaintiff  to  make  the  extension.     The  expense  of  mak- 
ing it  may  have  been  large,  and  the  private  consumers  of" 
water  to  be  expeeted  by  reason  of  it  may  have  been  few,  if : 
there  were  any.    The  prospect  of  revenue  from  it,  as  com* 
pared  with  the  expense  of  constructing  and  maintaining  it, 
may  have  been  such  that  no  prudent  business  man  would 
have  made  it  but  for  the  extra  compensation  promised.    The 
evidence  justifies  the  conclusion  that  the  defendant  was  the 
one  chiefly  interested  in  the  extension,  and  probably  the  only 
one  who  would  be  benefited  by  it.    As  the  plaintiff  was  under 
no  obligation  to  make  the  extension,  it  was  competent  for  the- 
defendant  to  offer  an  inducement,  in  the  form  of  a  promise  tt>- 
pay  stipulated  sums  of  money,  to  have  the  extension  made* . 
What  amount  it  could  afford  to  pay  was  a  matter  for  it  to> 
decide*  but,  in  agreeing  to  pay  the  amount  in  controversy,  it  - 
acted  "•  on  a  legal  consideration,  presumably  for  its  own* 
interest.    The  amount  agreed  upon  was  not  a  mere  gratuity,, 
but  was  for  value  in  the  form  of  additional  security  against . 
fire.    There  was  nothing  in  the  transaction  contrary  to  pub* 
lie  policy,  nor  did  the  plaintiff  exceed  its  just  powers  in 
cuting  the  contract. 

The  judgment  of  the  district  court  is  affirmed. 


Corporations—  Cohtracts— Necessity  Fob  Seal. —Contract*  not  trade*- 
corporate  seal  may  be  binding:  Mott  v.  Hicks,  1  Cow.  613;  13  Am.  Dee.  550, 
and  extended  note;  Rons  t.  City  of  Madison,  1  Ind.  281;  48  Am.  Dee.  361,, 
and  note.  While  a  seal  is  not  essential  to  the  ralidity  of  a  chattel  mort- 
gage executed  by  a  corporation,  still,  in  its  absence,  there  is  no  presump- 
tion  that  the  act  is  a  corporate  act:  Duke  v.  Markham,  106  N.  C.  181;  18 
Am.  St.  Rep.  889,  and  note.  A  couveyance  of  land  of  a  corporation,  exe- 
cuted by  its  officers,  where  the  purchase  money  is  paid,  passes  the  equitable 
title  without  the  corporate  seal:  M elver  r.  Abernathy,  66  Miss.  79.  A  cor- 
porate seal  is  not  necessary  to  an  agreement  to  convey  real  property:  The 
Banks  v.  PoUeaux,  3  Rand.  136;  15  Am.  Dec.  706.  Sealing  is  the  essentia) 
part  of  the  execution  of  a  contract  by  a  corporation:  Zihlfnan  t.  Cumberland? 
Glass  Co.,  74  Md.  803.  The  requirement  of  the  statute  that  contracts  by- 
corporations  exceeding  one  hundred  dollars  shall  be  in  writing,  and  under 
the  seal  of  the  corporation,  or  signed  by  some  authorized  officer  of  the  com- 
pany, refers  to  executory  contracts,  and  is  mandatory}  Curtis  r.  Piedmont 
Lumber  etc.  Co.,  100  N.  U.  401. 

Contracts— Mutuality,  Whs*  Not   Bsuntial.— A  promise  lacking 
mutuality  at  its  inoeption  becomes  binding  upon  the  promisor  after  per- 
formance by  the  promisee:  WiUcts  t.  Sun  Mutual  Ins.  Co.,  46  N.  Y.  46;  6  Anv 
Rep.  31.    In  suits  upon  unilateral  contrasts  tike  defendant  is  held  bound  it 
AJt  Sfe.  BJB?.,  Vou  XXX1X.-U 
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of  the  consideratiosi  for 
IFaesf  Oil,  M  MidL  272;  3*  A&  8t,  Rep.  ML     For  a  fwtlMr 
cf  tsos  ssAjee*,  see  £sss*  tfe.  Akbamm  JL  JL  G*.  r.  Hijklmi  Am. 
itc  M.  JLCo^lS  ALl  400;  omit,  p.  7*  sad  note;  sad  the  notes  to  Jaw  v. 

Am.  Dec  373;  ^deg  w.  S»MBluima\  S  Am,  St,  Rep.  1)3,  and 
—to  to  ftrsrsfirf  v.  Lew*,  7  Am  Dee.  4» 
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Ju  DaMurT~KBTOiTg>  —The  Most  Ihtaixible  Tear  ss  to  whether  *  fc 

judgment  ie  a  bar  is  to  inquire  whether  the  same  evident*  will  main* 
tain  both  the  present  and  the  former  action. 

Jtoom  vr— EarofTKL.— Ir  the  Pasties  Abb  the  Same  the  legal  effect  of 
a  former  judgment  is  not  impaired  because  the  subject  matter  of  the 
second  action  is  different,  provided  the  former  suit  involved  the  same 
title  and  depended  upon  the  same  question. 

Judgment. — The  Fact  That  the  Plaistiff  Is  Given  But  a  Past  of 
the  Relief  which  he  seeks  in  an  action  is  an  adjudication  that  he  is 
not  entitled  to  any  other. 

Fobmer  Recovery. — A  Judgment  in  Favor  of  Plaintiff  Fos  a  Sum 
of  Monet  in  a  bo  it  in  which  he  claims  damages  for  the  obstruction  of 
a  right  of  way  granted  him  by  the  defendant,  and  asks  that  defendant 
be  required  to  furnish  him  another  right  of  way  to  the  same  premises,  is 
a  full  and  complete  recovery,  and  plaintiff  cannot  maintain  any  further 
action  either  to  recover  for  the  continued  obstruction  of  the  old  right  of 
way  or  for  the  failure  to  furnish  him  another  right  of  way  in  place  of 
that  so  obstructed. 

Huisance. — All  Damages  For  a  Nuisance  Abe  Recoverable  in  One 
Action  When  it  is  of  such  a  character  that  its  continuance  is  neces- 
sarily an  injury,  and  it  is  of  a  permanent  character  which  will  continue 
without  change  from  any  cause  but  human  labor. 

All  Damages  For  Obstructing  a  Right  of  Wat  Must  Be  Recovered  nr  a 
Single  Action  if  the  obstruction  consists  of  a  permanent  brick  build* 
ing  rendering  the  way  impassable  for  any  purpose* 

Hayes  and  Schuyler,  and  B.  F.  Thomas,  for  the  appellant 

Charles  M.  Dunbar,  for  the  appellees. 

***  Kinne,  J.  The  evidence  in  this  case  discloses  the  fol- 
lowing facts:  Sophia  Shaw,  the  ancestor  of  the  appellees,  on 
April  17,  1873,  conveyed  to  the  plaintiff  a  lot  twenty-three 
feet  front  by  eighty  feet  deep  in  the  city  of  Maquoketa.  At 
the  same  time,  she  entered  into  a  written  agreement  with  the 
plaintiff,  granting  him  the  free  use,  for  the  purpose  of  a  private 
alley,  of  a  strip  of  land  seven  feet  in  width  from  east  to  west 
by  twenty-three  feet  in  length  from  north  to  south,  and  lying 
west  of  and  adjoining  the  lot  sold  him;  said  land  to  be  used 
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in  connection  with  fiye  feet  of  bis  own  lot  This  alley  ex* 
tended,  as  it  appears,  oyer  Mrs.  Shaw's  land,  in  the  rear  of 
the  other  lots,  onto  Pleasant  street.  The  plaintiff  used  the 
alley  without  interference  or  dispute  until  1881,  when  Sophia 
Shaw  sold  to  C.  M.  Sanborn  the  corner  lot,  and  he  erected  a 
permanent  building  thereon,  entirely  shutting  up  the  end  of 
said  alley  on  **•  the  street;  thereby  preventing  passage 
through  it  from  the  plaintiff's  place  to  Pleasant  street. 

In  June,  1881,  the  plaintiff  brought  suit  against  Sophia 
Shaw,  and  in  his  petition  set  out  the  purchase  of  the  lot; 
the  granting  of  the  alley  furnishing  passageway  to  Pleasant 
street;  averring  the  performance  of  all  the  conditions  agreed 
to  by  him  in  said  written  contract  granting  said  alley;  aver- 
ring the  Bale  by  Sophia  Shaw  to  Sanborn  of  a  part  of  said 
alley,  extending  north  from  Pleasant  street  to  the  north  iine 
of  the  premises  owned  and  occupied  by  Sanborn;  that  San- 
born bad  begun  the  erection  of  a  brick  dwelling  thereon,  had 
shut  up  said  alley,  thereby  cutting  the  plaintiff  off  from  all 
means  of  passing  from  Pleasant  street,  or  any  other  public 
street,  to  the  rear  of  his  premises,  except  by  passing  over  adja- 
cent land  of  Mrs.  Shaw;  and  that  she,  by  her  said  acts,  had 
rendered  the  grant  of  the  alley  made  to  him  useless.  The 
petition  also  averred  that  the  plaintiff  had  suffered  great  loss 
and  damage  in  depreciation  of  the  actual  and  rental  value  of 
his  premises.  He  prayed  that  Sanborn's  building  might  be 
abated  as  a  nuisance,  or  that  Mrs.  Shaw  might  be  ordered  by 
the  court  to  fix  and  establish  for  the  plaintiff's  use  a  new, 
suitable,  and  sufficient  way  or  means  of  access  across  her 
adjoining  land  from  Pleasant  street  to  the  west  or  rear  end  of 
his  premises,  and  demanded  judgment  for  two  thousand  dol- 
lars damages.  Some  other  allegations  were  made,  which,  in 
view  of  the  evidence  in  this  case,  need  not  be  stated.  The 
defendant  Sophia  Shaw  answered  the  petition,  admitting  the 
plaintiff's  purchase  of  his  lot,  and  the  execution  of  the  deed 
therefor;  also  admitting  the  execution  of  the  written  agree- 
ment, the  making  deed  to  Sanborn,  and  bis  erection  of  a 
building;  averring  tbat  the  plaintiff  had  forfeited  his  rights 
under  the  grant  of  the  alley  by  failing  to  perform  certain  con- 
ditions not  necessary  to  be  stated  here.  The  plaintiff  filed  a 
reply,  14#  in  substance  denying  the  allegations  in  Mrs.  Shaw's 
answer.  The  cause  was  tried  to  the  court  on  April  6,  1882. 
The  finding  was  generally  for  the  plaintiff,  and  a  judgment 
was  rendered  against  the  defendant  for  two  hundred  dollars  and 
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costs,  which  judgment  was  never  appealed  from,  and  was  paid 
bj  Mrs.  Shaw.    Sanborn  was  not  made  a  party  to  this  action. 

In  1837  Mrs.  Shaw  died  intestate,  and  the  defendants  are 
her  children  and  heirs  at  law.  Austin  F.  Shaw  died  during 
the  pendency  of  the  present  suit,  and  the  other  defendants, 
prior  to  bis  death,  acquired  his  interest  in  the  real  estate  in 
controversy.  In  1889  the  defendants,  being  the  owners  of 
the  land  lying  west  of  Sanborn,  the  plaintiff,  and  others,  laid 
out  a  public  alley  sixteen  feet  wide,  running  to  the  rear  of 
the  plaintiff's  lot,  but  with  a  strip  of  land  thirty-three  feet 
wide  between  this  new  alley  and  the  private  alley  granted  to 
plaintiff.  Thus  this  new  alley  left  about  thirty-three  feet  of 
ground  back  of  the  plaintiff's  lot  and  the  adjoining  lots,  and 
lying  between  the  new  and  old  alleys.  The  portion  of  this 
strip  of  thirty-three  feet  lying  in  the  rear  of  other  lot-owners 
was  sold  by  the  defendants  to  such  lot-owners,  thereby  extend- 
ing their  lota  back  to  the  new  alley,  they  paying  therefor  from 
thirty-five  dollars  to  fifty-five  dollars  each,  but  a  much  larger 
sum  was  asked  the  plaintiff. 

The  defendants  began  preparations  to  erect  a  building  on 
the  thirty-three  feet  in  the  rear  of  the  plaintiff's  building, 
and  between  it  and  the  new  alley,  and  en  September  4, 1889, 
the  plaintiff  began  this  suit,  alleging  the  agreement  of  Mrs. 
Shaw  to  give  him  the  private  alley;  the  location  and  situa- 
tion of  his  property  with  relation  to  the  old  alley  and  the 
adjacent  streets;  the  representations  of  Mrs.  Shaw,  made  to 
him  at  the  time  he  purchased  his  lot,  that  she  had  laid 
out  and  dedicated  an  alley  in  the  rear  of  all  the  lotB  adja- 
cent to  him,  and  reaching  to  Pleasant  street;  the  written 
141  grant  of  the  alley;  the  bringing  of  the  former  suit,  and 
its  result;  that  he  had  had  since  said  suit,  and  up  to  1889, 
free  access  to  the  rear  of  his  lot  from  Pleasant  street  over 
Sophia  Shaw's  land;  setting  out  the  laying  out  of  the  sixteen- 
foot  alley  before  mentioned;  that  the  defendants  asked  an 
exorbitant  price  for  the  strip  of  land  back  of  his  building  to 
the  sixteen-foot  alley;  that  they  proposed  to  erect  a  building 
on  said  piece  of  ground  in  the  rear  of  his  lot,  which  would 
work  him  great  injury;  and  demanding  that  it  be  determined 
that  the  plaintiff  has  an  alley  right  in  the  sixteen-foot  alley; 
with  free  access  to  the  same  over  land  between  his  lot  and 
said  alley;  praying  for  a  temporary  injunction  restraining 
the  defendants  from  interfering  with  said  right,  and  for  other 
relief;  also  asking  one  thousand  dollars  damages  for  the 
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interference  with  bis  alley  rights.  The  defendants'admitted 
the  purchase  of  the  lot  from  Sophia  Shaw;  the  written  agree* 
ment  granting  an  alley;  the  bringing  of  the  mit  in  1881;  that 
they  had  laid  out  the  sixteen-foot  alley  and  sold  gronnd  as 
alleged;  that  they  intended  to  erect  a  building  as  claimed, 
and  denied  all  other  allegations  of  the  petition.  The  defend* 
ants  pleaded  the  former  suit  of  1881,  as  a  prior  adjudica- 
tion; also,  the  statute  of  limitations.  The  plaintiff,  replying, 
admits  that  the  pleadings  and  record  attached  to  the  answer 
are  correct,  but  denies  that  they  have  the  force  and  effect 
claimed  by  the  defendants.  In  an  amendment  the  plaintiff 
claims  that  the  action  begun  in  1881  resulted  in  his  favor, 
and  that  the  defendants  are  estopped  thereby,  as  well  as  by 
the  original  agreement,  from  denying  or  abridging  the  use  or 
exercise  of  the  plaintiff's  rights.  The  defendants  deny  the 
allegations  of  the  amendment  The  court  dismissed  the 
plaintiff's  bill,  and  he  appeals. 

1.  The  question  for  our  determination  is,  were  the  matters 
pleaded  in  this  action  by  the  plaintiff  14S  adjudicated  in 
the  suit  brought  by  him  against  Mrs.  Shaw  in  1881?  In 
the  case  at  bar  it  appears  that  there  was  a  total  breach  of  the 
contract.  It  was  so  treated  by  the  plaintiff  in  the  former 
action.  He  therein  prayed  that  Sanborn's  building,  which 
closed  up  the  alley,  might  be  abated  as  a  nuisance,  or  that 
the  defendant,  by  an  order  made  by  the  court,  should  be 
compelled  to  open,  fix,  and  establish  a  new  and  sufficient 
way  or  means  of  access  across  her  adjoining  land  to  the  rear 
end  of  his  premises;  and  also  prayed  for  damages.  In  the 
present  action  he  asks  the  court  to  determine  that  he  has  an 
alley  right  in  the  sixteen-foot  alley,  which  lies  thirty-three 
feet  away  from  him,  and  wants  the  defendants  enjoined  from 
interfering  with  his  access  to  it  by  building  thereon,  and 
claims  damages.  The  plaintiff's  present  claim,  if  he  has  any, 
is  based  upon  the  original  agreement  for  an  alley  immediately 
in  the  rear  of  his  building.  That  right  was  litigated  in  the 
former  action.  He  recovered  damages  thereon,  and  he  can- 
not be  heard  to  relitigate  his  right  to  a  new  way  over  the 
defendants'  land.  That  was  one  of  the  things  in  issue  in  the 
former  action.  In  that  action,  also,  he  expressly  pleaded,  not 
only  damage  to  the  rental  value  of  his  building,  but  the 
depreciation  in  the  actual  value  of  his  premises.  The  plain- 
tiff  is  in  this  action  asking  damages,  and  also  a  way  across 
the  defendants'  land  to  the  new  alley.    The  court  on  the 
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former  trial  found  generally  for  him.  He  then  asked  for  a 
convenient  way  over  the  defendants'  land,  and  his  prayer 
was  not  granted.  It  is  said  in  Hahn  ▼.  Miller,  68  Iowa,, 
748:  "The  same  evidence  which  would  establish  his  right 
of  recovery  in  this  action  would  also  have  established  his 
claim  in  the  former  case,  and  the  most  infallible  test  as  to 
whether  a  former  judgment  is  a  bar  is  to  inquire  whether  the 
same  evidence  will  maintain  both  the  present  and  the  14S 
former  action":  See,  also,  Stodghill  v.  Chicago  etc.  Ry.  Co.,  53 
Iowa,  341;  Goodenow  v.  Litchfield,  59  Iowa,  226;  Bettys  v. 
C.  M.  &  St.  P.  Ry  Co.,  43  Iowa,  602.  It  cannot  be  doubted 
that  the  action  in  1881  was,  in  law,  between  the  same  parties, 
and  in  relation  to  substantially  the  same  subject  matter.  The 
former  judgment  not  only  concludes  the  parties  as  to  the 
matters  actually  in  issue,  and  decided  therein,  but  also  as  to 
all  matters  which  they  might  have  litigated.  This  is  too  well 
settled  to  need  a  citation  of  authorities:  Stodghill  v.  Chicago 
etc.  Ry.  Co.,  53  Iowa,  341,  and  cases  cited.  And  it  is  held, 
that  "where  the  parties  are  the  same,  the  legal  effect  of  the 
former  judgment  as  a  bar  is  not  impaired,  because  the  sub- 
ject matter  of  the  second  suit  is  different,  provided  the  second 
suit  involves  the  same  title,  and  depends  upon  the  same 
question":  Doty  v.  Brown,  4  N.  Y.  71;  53  Am.  Dec.  350; 
Burt  v.  Sternburgh,  4  Cow.  559;  15  Am.  Dec.  402;  Aurora  v. 
West,  7  Wall.  82.  The  fact  that  the  court  in  the  former 
action  found  generally  for  the  plaintiff,  but  only  gave  him  a 
judgment  for  damages,  was,  in  effect,  an  adjudication  that  he 
was  entitled  to  no  other  relief:  Freeman  on  Judgments,  sec. 
272;  Thompson  v.  McKay,  41  Cal.  221;  Goodenow  v.  Litchfield, 
59  Iowa,  226.  These  matters  which  were,  or  might  have  been, 
pleaded  in  the  former  action  must  be  now  treated  as  adjudi- 
cated. 

2.  It  is  contended  that  this  is  a  case  where  the  damages  are 
continuing,  and  that  successive  suits  may  be  brought;  that 
the  plaintiff's  rights  are  based  upon  contract,  and  hence  the 
rule  as  to  original  damages  does  not  apply.  The  rule  referred 
to  is  thus  stated:  "  Whenever  the  nuisance  is  of  such  char- 
acter that  its  continuance  is  necessarily  an  injury,  and  where 
it  is  of  a  permanent  character  that  will  continue  without 
change  from  any  cause  but  human  labor,  then  the  damage  is 
an  original  damage,  and  may  be  at  once  fully  compensated  ": 
144  Town  of  Troy  v.  Cheshire  R.  R.  Co.,  23  N.  H.  83;  55  Am. 
Dec.  177;  Powers  v.  City  of  Council  Bluffs,  45  Iowa,  652;  24 
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Am.  Rep.  792,  and  oases  cited.  The  reason  of  the  rale  is,  thai 
the  cause  of  the  damage  is  permanent  in  character;  that^ 
unless  interfered  with  by  the  hand  of  man,  it  will  continue 
indefinitely,  and  hence  damages,  whether  past  or  prospect* 
ive,  can  be  estimated,  and  in  such  cases  successive  actions 
cannot  be  brought.  Applying  this  rule  to  the  facts  in  this 
case,  we  find  that  at  the  time  the  plaintiff  instituted  his  for- 
mer action,  the  alley  in  the  rear  of  his  building,  at  the  point 
where  it  reached  the  street,  was  totally  obstructed  by  a  per* 
manent  brick  building  then  in  course  of  erection;  that  the 
plaintiff  alleged  in  his  petition  that  said  obstruction  rendered 
the  alley  "  impassable  for  any  purpose."  There  was  then  an 
entire  breach  of  the  contract,  for  which  the  plaintiff  might 
have  recovered  damages,  whether  past  or  prospective.  We 
cannot  accede  to  the  doctrine  that  the  rule  as  to  original  dam- 
ages is  confined  to  cases  of  trespass  or  torts:  Bowe  v.  Minns' 
sota  Milk  Co.9  44  Minn.  460.  Not  only  was  there  in  fact  a 
total  breach  of  the  contract  at  the  time  the  plaintiff  began 
his  former  action,  but  the  plaintiff  so  treated  it.  He  asked 
that  Sanborn's  building,  which  closed  the  alley,  might  be 
abated  as  a  nuisance,  or  that  the  plaintiff  should,  by  an  order 
of  court,  have  a  new  and  sufficient  way  or  mea  ?  of  access 
across  Mrs.  Shaw's  adjoining  lands  to  reach  the  re.>  *  end  of 
his  building;  and  also  asked  damages.  In  view  of  the  fact 
that  he  did  not  make  Sanborn  a  party,  and  that  he  did  not 
appeal  from  the  former  judgment,  we  may  well  assume  he 
considered  the  contract  at  an  end,  so  far  as  securing  to  him 
the  free  use  of  the  alley  was  concerned,  and  sought  for  dam- 
ages for  the  breach  of  the  contract. 

Our  view  of  the  case  renders  it  unnecessary  to  discuss  other 
questions  raised.    The  decree  of  the  district  court  is  affirmed. 


Judgments — Estoppel — Test  or. — The  test  whether  a  former  judgment 
is  a  bar  generally  is,  whether  or  not  the  same  evidence  will  sustain  both  the 
present  and  former  action:  Gayer  v.  Parker,  34  Neb.  643;  S  Am.  St.  Rep. 
227,  and  extended  note;  Bell  v.  Merrifield,  109  N.  T.  202;  4  Am.  St.  Rep. 
436;  Oalhher  v.  Moundsville,  34  W.  Va,  730;  26  Am.  St.  Rep.  942,  and  note. 
See,  also,  the  note  to  FUppen  v.  Dixon,  29  Am.  St.  Rep.  656. 

Nuisances— Damages  Fob— When  All  Recoverable  in  Ome  Suit.— 
Where  nuisances  are  of  a  permanent  character,  a  single  recovery  may  be  had 
for  the  whole  damages  resulting  from  the  act:  Denver  City  Irr.  etc.  Co.  v. 
Middaugh,  12  Col.  434;  13  Am,  >t.  Rep.  234,  and  note;  Joseph  Schlitz  Brew- 
big  Co,  T.  Compton,  142  111.  511,  *4  Am.  St.  Rep.  92,  and  note.  See  the 
extended  notes  to  8t.  Loui*  etc.  U-j  v.  Biggs,  20  Am.  St  Rep.  177,  aad 
Coobe  v.  England,  92  Am.  Dec.  62S,  63a 
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Bigelow  v.  Hoover. 

[86  Iowa,  ML] 

^tYooarnoifs.  —Though  an  island  is  not  designated  on  the  government  plats, 
yet,  if  it  in  fact  exists,  a  purchaser  of  the  adjacent  land  is  not  entitled 
to  the  island  as  an  aceretion. 

^Aoqrktiohs. — As  Bktwkxn  an  Island  in  a  River  retained  by  the  govern- 
ment and  the  purchasers  of  land  fronting  on  the  river  subsequent 
accretions  must  be  divided.  It  cannot  l>e  held  that  the  whole  ox  the 
accretions  belong  to  the  mainland  aud  no  part  to  the  island. 

Action  to  establish  and  quiet  title  to  certain  land,  and  to 
xecover  damages  for  rents  and  waste  to  what  is  now  called 
*"  Hoover's  island."  The  plaintiff,  being  the  owner  of  lot  1  in 
section  81,  and  lot  4  in  section  33,  claimed  that  this  island 
belonged  to  him  as  an  accretion  to  those  lots.  The  defend- 
ants admitted  the  plaintiff's  ownership  of  lots  1  and  4,  but 
claimed  that  Hoover's  island  belonged  to  the  United  States; 
^hat one  Coombs  had  taken  possession  of  it,  intending  to  enter 
it  under  the  pre-emption  and  homestead  laws;  that  he  had 
assigned  his  right  of  pre-emption,  and  it  had  been  acquired 
by  defendants  by  successive  assignments,  and  that  they  had 
continuously  occupied  the  land  for  eighteen  years  last  past, 
intending  to  perfect  their  title  under  the  homestead  or  pre- 
emption laws  as  soon  as  the  land  is  open  for  that  purpose. 
The  trial  court  found  that  the  accretions  in  question  were 
adjacent  to  the  island,  plaintiff's  lots,  and  to  other  property, 
4ind  decreed  a  division  of  such  accretion  between  the  island 
•and  plaintiff's  lots  in  a  manner  specified  in  its  final  decree. 
The  plaintiff  appealed. 

/.  S.  Lawrence  and  J.  H.  Quick,  for  the  appellant. 

John  W.  Weaver,  for  the  appellees. 

1#*  Given,  J.  1.  The  case  having  been  tried  below  as  an 
equity  cause,  without  objection,  it  will  be  so  considered  on 
'this  appeal.  This  is  not  a  contest  between  titles.  The  inquiry 
-is  simply  whether  the  plaintiff  has  title,  or,  in  other  words, 
whether  what  is  now  known  as  "  Hoover's  island,"  or  any 
^art  thereof,  is  a  part  of  the  plaintiff's  lots  by  reason  of  being 
accretion  thereto.  It  is  difficult  to  express  accurately  in 
*words  the  present  shape  and  condition  of  the  island,  but  the 
"following  will  be  sufficient  for  the  purposes  of  the  case:  It  is 
•a  pear-shaped  body  of  land,  with  the  neck  or  narrow  end 
gwinting  southwest,  towards  the  channel  of  the  Missouri  river. 
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It  is  entirely  surrounded  by  the  waters  of  Brown  lake,  and 
separate  from  all  other  land,  except  the  plaintiff's  lots,  which 
adjoin  the  neck  or  1#1  narrow  point  on  the  east  and  west 
aides  thereof.  The  island  has  been  occupied  for  a  number  of 
years,  and  is  now  resided  upon  by  the  defendants;  a  consid- 
erable portion  thereof  being  available  for  cultivation,  portions 
of  the  surface  being  quite  elevated  and  entirely  above  high- 
water  mark.  The  plat  of  the  government  survey  made  in 
1851  does  not  show  any  island,  but  marks  the  space  where 
the  island  now  exists  as  "  bayou."  The  testimony  of  a  num- 
ber of  witnesses  familiar  with  the  locality  shows,  however, 
that  an  island  did  exist  there  prior  to  that  survey,  and  the 
size  and  age  of  trees  shown  to  have  been  cut  from  that  land 
leaves  no  doubt  in  our  minds  but  that  an  island  existed  there 
at  and  before  the  survey.  No  doubt  it  was  much  smaller  and 
less  noticeable  than  now.  The  testimony  is  reconciled  by 
the  conclusion  that  the  island,  as  it  then  existed,  was  not 
deemed  of  sufficient  importance  to  survey  or  plat.  We  con- 
clude that,  notwithstanding  what  appears  in  the  government 
plat,  the  island  did  exist  at  the  time  of  the  survey  as  a  sepa- 
rate and  distinct  body  of  land  from  the  plaintiff's  lots,  and 
the  plaintiff  is  not,  therefore,  entitled  to  the  whole  island  as 
accretion  to  his  land. 

2.  It  is  evident  that,  since  the  government  survey,  land 
has  been  formed  by  accretion  between  what  was  then  the 
island  and  the  plaintiff's  lots.  The  ownership  and  title  to 
the  island  being  in  the  government,  it  is  entitled  to  additions 
thereto  by  accretion  the  same  as  if  it  were  owned  by  an  indi- 
vidual: Benson  v.  Morrow,  61  Mo.  345,  a  case  similar  in  its 
facts  to  this.  It  6urely  cannot  be  said  that  this  alluvion  that 
was  gradually  deposited  against  this  island  and  the  plaintiff's 
lots  belongs  entirely  to  the  one  or  the  other.  In  such  cases  the 
additions  to  the  lands  must  be  divided,  and  this  the  district 
court  did  in  its  decree,  with  marked  care  and  due  regard  to 
the  rights  of  the  plaintiff. 

1#4  3.  Appellees  move  to  tax  the  eosts  of  certain  parts  of 
the  abstract  to  the  appellant,  on  the  ground  that  they  are 
redundant,  and  immaterial  on  this  appeal.  An  examination 
of  the  abstract  leads  us  to  the  conclusion  that  there  are  twelve 
pages  thereof  that  were  entirely  unnecessary  to  be  set  forth, 
and  should  not  have  appeared  in  the  abstract.  The  motion 
will  be  sustained,  and  appellant  taxed  with  the  costs  of  these 
twelve  pages,  at  one  dollar  per  page. 
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Id  view  of  the  conclusion  reached  on  the  merits,  appellees9 
motion  to  dismiss  need  not  be  noticed.  The  decree  of  the 
district  court  is  affirmed. 


Aocunom. — This  subject  is  thoroughly  discussed  in  the  extended  note 
to  Couithard  ▼.  Steven*,  35  Am.  St.  Rep.  307-313,  but  in  eooneetioa  with  the 
principal  case,  see  especially  page  312  of  this  note,  where  the  question  as  to 
when  islands  and  bars  may  be  held  as  accretions  is  diirnssod. 


Baxter  v.  Myers. 

(85  Iowa,  S28.] 

Judombjtt,  Partus  Bouvv  bt. — A  Plaintiff  Who  Directs  thr  Lbtvt 
or  a  Writ  ajtd  Assumes  thr  Managkmkmt  or  thr  Drtrmsr  of  the 
sherift,  when  sued  for  such  levy,  is  bouud  by  the  judgment,  and  estopped 
from  farther  contesting  any  issue  necessarily  litigated  and  determined 
thereby. 

Judgment — Estop  pru — If,  in  an  action  to  recover  personal  property  levied 
upon  under  execution,  the  transfer  of  the  plaintiff  is  attacked  as  being 
made  to  defraud  creditors,  and  after  a  trial  on  the  merits  is  adjudged 
not  to  be  fraudulent  nor  void,  its  validity  cannot  be  assailed  in  a  subse- 
quent equitable  suit  to  subject  to  execution  real  property  included  in 
the  same  transfer.  It  is  not  essential  that  the  title  to  the  property 
should  be  expressly  involved  in  the  former  action.  It  is  sufficient  that 
the  main  question  presented  in  the  first  action  is  necessarily  involved  in 
the  second. 

W.  A.  Helsell,  for  the  appellants. 

Warren  and  Buchanan,  and  H.  S.  Bradshaw,  for  the  appel- 
lees. 

•*•  Robinson,  C.  J.  In  September,  1888,  one  Williamson 
obtained  in  the  district  court  of  Ida  county  a  judgment 
against  the  defendant  John  Myers.  From  that  judgment  an 
appeal  was  taken  to  this  court,  and  a  supersedeas  bond  was 
given,  which  was  signed  by  J.  W.  Reed,  as  surety.  The  judg- 
ment of  the  district  court  was  affirmed,  and  judgment  was 
rendered  against  Reed  on  the  bond.  Execution  was  issued 
on  the  judgment,  and  was  by  the  sheriff  of  Ida  county  levied 
upon  certain  personal  property  as  the  property  of  John  Myers. 
Thereupon  the  defendant  Sarah  Myers,  the  wife  of  John, 
brought  an  action  against  the  sheriff  to  recover  possession  of 
the  property  he  had  taken  under  the  execution.  She  alleged 
in  her  petition  that  she  was  the  absolute  and  unqualified 
owner  of  the  property,  and  that  she  acquired  such  ownership 
by  purchase.    The  answer  of  the  sheriff  denied  the  ownership 
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claimed,  and  alleged  that  on  or  about  the  seventh  day  of 
January,  1889,  John  Myers,  for  the  purpose  of  hindering, 
delaying,  and  defrauding  his  creditors,  without  any  valuable 
consideration,  and  to  prevent  the  collection  by  Williamson  of 
the  amount  due  him,  and  to  prevent  the  collection  of  any 
judgment  which  might  be  rendered  by  this  court,  made  a  pre- 
tended and  fraudulent  sale  of  the  property  to  his  wife;  that 
the  sale  and  conveyance  to  the  wife  were  void,  and  that  his 
detention  of  said  property  under  the  execution  was  not  wrong* 
ful.  The  issues  thus  presented  were  tried  by  the  district 
court  of  Ida  county,  and  determined  in  favor  of  the  wife  in 
October,  1889.  It  appears  that  this  action  and  *••  that  were 
commenced  at  about  the  same  time.  The  petition  in  this 
case  recites  the  levy  of  the  execution  upon  a  part  of  the  per- 
sonal property  which  the  sheriff  seized,  and  also  upon  certain 
land,  and  alleges  that  the  plaintiffs  are  the  owners  of  the  judg- 
ment against  Myers;  that  the  property  so  levied  upon  was 
claimed  by  Sarah  Myers  by  virtue  of  certain  conveyances 
thereof,  made  to  her  by  her  husband,  and  that  they  were  with- 
out valuable  consideration,  and  made  to  hinder,  delay,  and 
defraud  the  creditors  of  John  Myers.  Mrs.  Myers  denies  the 
alleged  want  of  consideration  and  fraud,  and  alleges  that  the 
validity  of  the  conveyances  was  adjudicated,  and  that  they 
were  held  to  be  valid  in  her  action  against  the  sheriff.  It 
thus  appears  that  the  two  actions  grew  out  of  the  same  levy, 
and  that  the  parties  claiming  under  the  execution  relied  upon 
precisely  the  same  facts  to  sustain  the  levy. 

1.  In  an  opinion  filed  on  a  former  submission  of  this  case 
it  was  held  that  the  plea  of  former  adjudication  was  not  sus- 
tained. On  an  application  for  rehearing  we  were  led  to 
believe  that  the  record  had  not  been  fully  understood,  and  a 
rehearing  was  ordered,  and  the  cause  again  submitted.  It 
appears  that  after  the  sheriff  received  the  execution,  and 
before  the  levy  was  made,  the  judgment  in  favor  of  William^ 
son  was  assigned  to  the  plaintiffs  to  protect  J.  W.  Reed,  who 
is  a  member  of  that  firm.  After  that  time  the  plaintiffs 
directed  the  levy  to  be  made,  and  when  the  action  was  brought 
against  the  sheriff,  employed  attorneys  and  assumed  the  man- 
agement of  the  defense  for  him.  On  the  trial  they  were  repre- 
sented by  Reed  as  well  as  by  the  attorneys  they  had  employed. 
The  plaintiffs  were,  therefore,  the  real,  though  not  nominal, 
defendants,  and  were  bound  by  whatever  was  adjudicated  in 
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that  action:  Stoddard  ▼.  Thompson,  31  Iowa,  80;  Marsh  ▼. 
Smith,  73  Iowa,  295;  £««©«*  v.  Litchfield,  83  Iowa,  36. 

***  It  is  insisted,  however,  that  the  particular  matters  in 
controversy  in  this  action  were  not  necessarily  tried  and  deter- 
mined in  the  action  against  the  sheriff,  and  that  the  court 
did  not  have  jurisdiction  in  that  action  to  determine  the  ques- 
tion involved  in  this.  It  appears  clearly  that  the  transfer  of 
the  real  and  personal  property  in  question  was  effected  at  one 
time  for  the  purpose  of  paying  a  claim  made  by  the  wife 
against  the  husband,  and  that  the  transfer  constituted  a  single 
transaction.  Therefore,  when  it  was  determined  in  the  case 
against  the  sheriff  that  the  conveyance  of  the  personal  prop- 
erty was  valid,  it  was  necessarily  decided  that  the  entire 
transaction  was  legal,  and  it  was  not  essential  that  the  title 
to  the  real  estate  should  be  expressly  involved  in  that  action 
in  order  that  the  adjudication  should  apply  to  it  It  is  true 
the  action  against  the  sheriff  was  an  action  of  replevin,  and 
the  equitable  powers  of  the  court  were  not  invoked.  But  the 
jurisdiction  of  the  court  in  which  the  action  was  determined 
was  ample  to  have  granted  any  equitable  relief  in  regard  to 
both  real  and  personal  property  to  which  the  sheriff  or  his 
principals  could  have  shown  themselves  entitled;  and  the  case 
of  Gordon  v.  Kennedy,  36  Iowa,  169,  cited  by  the  appellee,  is 
not  in  point.  In  Wright  v.  Mahaffey,  76  Iowa,  100,  and  Boyle 
v.  Maroney,  73  Iowa,  73,  5  Am.  St.  Rep.  657,  it  was  held  that 
real  estate  of  the  debtor,  the  title  to  which  is  in  another,  can- 
not be  reached  by  the  process  of  garnishment,  but  that  rule 
does  not  apply  to  this  case.  The  plaintiffs  have  once  had  all 
matters  in  regard  to  the  validity  of  the  conveyance  in  question 
fully  investigated  in  a  court  of  competent  jurisdiction,  and 
are  bound  by  the  result  in  that  case:  See  Newby  v.  Caldwell, 
54  Iowa,  103;  Stapleton  v.  King,  40  Iowa,  283;  Hanna  v.  Read, 
102111.596;  40  Am.  Rep.  608;  Board  of  Supervisors  v.  Mineral 
Point  R.  R.  Co.,  24  Wis.  123;  Castle  v.  Noyes,  14  N.  Y.  329; 
Merriam  v.  Whittemore,  5  Gray,  317;  Freeman  on  Judgments, 
sec.  *8a  253.  A  notice  of  appeal  was  served  by  the  sheriff, 
but  no  supersedeas  bond  has  been  Bled,  and  the  judgment  is 
in  full  force,  and,  as  far  as  appears,  is  final. 

2.  The  defendant  John  Myers  filed  an  answer  which  con- 
tained a  counterclaim.  A  demurrer  to  the  counterclaim  was 
sustained,  but  we  do  not  understand  that  he  asks  any  relief  in 
this  court  on  that  account  if  the  decree  of  the  district  court 
as  to  the  validity  of  the  transfer  of  property  made  by  him  is 


May,  1892.]  Richards  v.  Monroe.  301 

reversed.    For  the  reason  shown,  the  decree  of  the  district 
court  is  reversed. 


Jupemuue  Pabtdm  Not  of  Record,  When  Bound  by.— To  Mad  on* 
not  *  party  of  reoord  by  *  former  judgment  it  it  essential  that  he  should 
hare  openly  intervened  in  the  former  suit,  assuming  its  direction  and  con- 
trol, to  the  knowledge  of  the  opposite  party,  for  the  prosecution  or  defense 
of  some  interest  in  the  subject  of  the  suit,  or  to  avoid  a  liability  he  may  be 
under  to  indemnify  the  defendant  against  an  adverse  judgment:  Central 
BaptiX  Ohltmh  v.  Manchester,  17  ft.  I.  492;  83  Am.  St.  Rep.  898,  and  note; 
Camion  Siwer  Mff.  An*,  v.  Roger*  42  Minn.  123;  18  Am.  8t  Rep.  497.  8ee 
the  extended  note  to  Hill  v.  Bain,  2  Am.  St.  Hep.  876,  and  the  note  to  Saule 
t.  Freeman,  12  Am.  St.  Rep.  199. 

Judgments — Conclusiveness  as  Respects  the  Subject  Matter  De- 
cided.—To  constitute  a  judgment  in  one  suit  a  bar  to  a  second  suit  it  must 
appear  that  some  issue  in  the  second  suit  was  a  material  issue  in  the 
first  suit,  and  necessarily  determined  therein:  Huntley  v.  Holi,  69  Conn. 
102;  21  Am.  St.  Rep.  71,  and  note;  Liddell  v.  ChidesUr,  84  Ala.  SOS;  6  Am. 
St.  Rep.  387;  Belt  v.  Merrifield,  109  K.  T.  202;  4  Am.  St.  Rep.  436,  and 
note.  A  judgment  is  conclusive  if  oh  a  direct  point,  though  the  object  of 
the  suit*  is  different:  GaHaMfr  v.  Mo*nd**tUt  84  W.  Va.  780;  28  Am.  8t 
Rep.  942,  and  note.  The  doctrine  of  reejndicatm.  is  limited  to  matters  in- 
volved in  the  litigation,  but  is  equally  applicable  whether  the  point  decided 
»  of  itself  the  ultimate  vital  point  or  only  incidental,  if  still  necessary  to  the 
decision  of  that  point:  Wright  t.  Qrtfey,  U1  111.  496;  87  Am.  8i>  Rep.  228, 
and  note. 


Richards  v.  M  oh  rob. 

[86  Iowa,  809.1 

Pbaoiice  Teawbterbino  Cause  to  Equity. —The  defense  ef  fraud  and 
want  of  consideration  in  an  action  on  a  promissory  note,  and  that  plain* 
tiff  purchased  with  notice  thereof  is  triable  at  law,  and  does  not  require 
the  cause  to  be  transferred  to  equity. 

Evidence.— Testimony  as  to  What  the  Payee  or  a  Note  8aid  to  the 
maker  before  and,  at  the  time,  it  was  executed  is  admissible  to  show 
fraud. 

Evidence — Conspiracy. — Ir  the  Defense  or  Fraud  and  Want  or  Con- 
sideration Is  Interposed  to  an  action  on  a  promissory  note,  and  that 
the  payee  and  the  first  indorser  conspired  to  perpetrate  a  fraud  upon  the 
defendants,  and  defendants  seek  to  oharge  the  plaintiff  with  notice 
through  such  indorsee,  his  acts  and  declarations  at  the  time  when  he 
held  the  note  are  admissible  as  tending  to  show  such  conspiracy. 

Bytdence  or  the  Amount  Paid  by  Plain Tirr  for  a  Promissory  Note 
is  admissible,  under  the  code  of  Iowa,  declaring  that  if  a  note  is  procured 
by  fraud,  the  plaintiff,  though  a  purchaser  for  value,  without  notice  of 
the  fraud,  is  not  entitled  to  recover  a  greater  sum  than  he  has  paid  with 
interest  and  costs. 

Negotiable  Instruments.— Notice  or  Fraud  or  Want  or  Consider  a. 
TXON  in  a  negotiable  instrument  is  not  implied  from  such  knowledge  and 
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information  at  would  pat  *  man  of  ordinary  prudenoe  upon  inquiry  to 
ascertain  the  truth  of  the  matter.  Tho  right  of  a  boma  JUU  holder,  in 
the  ninal  course  of  busmen*,  cannot  be  directed  by  proof  that  he  wan 
negligent  and  omitted  to  make  inquiries  which  oommon  nrndoaeo  weald 
hare  dictated. 

Samuel  Holme*,  for  the  appellant. 
W.  W.  Morgan,  for  the  appellee. 

M1  Given,  J.  1.  The  appellant  contends  that  it  was  error 
to  overrule  his  motion  to  transfer  the  case  to  equity.  The 
issues  joined  are  upon  the  allegations  of  fraud  and  want  of 
consideration  in  the  note,  and  whether  the  appellant  pur- 
chased it,  for  value,  before  due,  without  notice  of  the  alleged 
fraud  and  want  of  consideration.  These  are  triable  at  law. 
There  was  no  demand  for  a  reformation  of  either  the  note  or 
contract,  or  for  any  other  equitable  relied  The  motion  to 
transfer  was  properly  overruled. 

2.  The  appellant  complains  of  the  admission  of  certain 
testimony  over  his  objection.  The  defendants  were  per- 
mitted to  testify  to  what  Tyner  said  to  them  before  and  at 
the  time  they  executed  the  note.  This  was  admissible,  not  to 
vary  or  contradict  the  writings,  but  to  show  the  fraud  alleged* 

■•*  3.  The  defendants  were  also  permitted  to  testify  to  a 
conversation  with  Taylor,  to  whom  Tyner  assigned  the  note 
at  a  time  when  Taylor  held  it.  It  is  charged  in  the  answer 
that  Tyner  and  Taylor  had  conspired  to  perpetrate  the  alleged 
fraud  upon  the  defendants,  and  it  is  sought  to  charge  the 
appellant  with  notice  through  Taylor.  Under  these  circum- 
stances the  acts  and  declarations  of  Taylor  were  admissible 
as  tending  to  show  the  conspiracy. 

The  appellee  Watkins,  having  executed  the  note  by  hie 
mark,  being  asked,  "You  did  n't  sign  the  note  that  is  sued  on, 
did  you?"  answered,  "  No,  sir."  The  appellees  contend  that, 
as  the  execution  of  the  note  was  admitted,  this  was  prejudi- 
cial, and  should  have  been  withdrawn.  Evidently,  the  wit- 
ness meant  by  his  answer  that  he  had  not  written  the  name, 
as  later  he  stated:  "  We  signed  the  note.  I  got  some  one  to 
sign  my  name.  Told  him  to  sign  it,  or  make  my  mark." 
No  question  was  made  or  submitted  as  to  execution  of  the 
note,  and  no  misunderstanding  or  prejudice  could  have  arisen 
from  the  statement  complained  of. 

William  Green  was  permitted  to  testify  to  what  Taylor 
said  to  him  in  the  absence  of  the  appellant,  as  to  the  way  he 
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and  Tyner  were  doing  business  in  handling  territory  and 
notes.  This  was  admissible,  as  tending  to  showing  the 
alleged  conspiracy  and  fraud  in  connection  with  other  testi- 
mony tending  to  show  notice  thereof  to  appellant 

4.  The  defendants  were  permitted  to  show  by  the  appellant, 
oyer  his  own  objection,  what  amount  he  paid  for  the  note, 
namely,  fifty-five  dollars.  Thereupon  the  appellant  was  asked 
by  his  own  counsel,  "  What  ooets  and  expenses  are  there 
attached  to  this  suit  on  this  note? "  also,  "  What  ooets  has 
this  suit  occasioned  you?"— to  both  of  which  appellees'  objec- 
tions were  sustained.  Under  section  2114  of  the  code,  as 
amended  by  chapter  90  of  MS  acts  of  the  twenty-second  gen* 
eral  assembly,  if  this  note  was  procured  by  fraud  from  the 
defendantsy  the  plaintiff,  though  a  purchaser  for  value  before 
due,  without  notice  of  the  fraud,  would  not  be  entitled  to 
recover  thereon  a  greater  sum  than  he  had  paid  for  the  note, 
with  interest  and  costs.  In  view  of  this  statute  it  was  com- 
petent for  the  appellees  to  show  the  amount  paid  for  the  note. 
Costs  here  referred  to  are  the  taxable  costs  in  the  case,  and 
are  not  required  to  be  proven.  The  interest  to  which  the 
appellant  might  be  entitled  was  a  mere  matter  of  calculation 
from  the  amount  paid.  We  see  no  error  in  these  rulings  of 
the  court. 

5.  After  all  the  testimony  was  introduced  the  appellant 
moved  for  a  verdict,  for  the  reason  that  no  defense  had  been 
proven.  There  was  evidence  tending  to  show  the  fraud  and 
want  of  consideration  alleged,  and  that  the  plaintiff  purchased 
with  notice.  The  case  was  therefore  properly  submitted  to 
the  jury.  As  under  section  2114  of  the  code  the  plaintiff 
would  be  entitled  to  recover  the  amount  paid  by  him  for  the 
note,  with  interest  and  costs,  if  he  purchased  without  notice, 
even  though  the  fraud  existed,  it  would  have  been  proper  to 
have  submitted  the  case  to  the  jury,  in  the  absence  of  evidence 
of  notice. 

6.  The  court  instructed  the  jury  that  "you  should  not  con- 
sider any  matter,  statement,  or  declaration  not  introduced 
in  the  evidence  admitted  in  the  trial,  or  fairly  applicable 
thereto."  It  is  contended  that  this  permitted  the  jury  to 
consider  matters  not  in  the  evidence,  or  admitted,  if  fairly 
applicable.  We  think  the  jury  would  not  so  understand  the 
instruction.  Its  fair  construction  is  that  the  jury  were  not  to 
consider  any  matter,  statement,  or  declaration  not  in  the  evi- 
dence or  admitted,  and  only  such  thereof  as  were  fairly  appli- 
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cable  to  the  case.  M4  If  a  matter  was  proven  or  admitted 
that  was  not  fairly  applicable  to  the  case  it  was  not  entitled 
to  consideration.  There  was  no  error  in  instructing  that  the 
alleged  fraud  might  be  inferred  from  all  the  circumstances. 

The  court  instructed  that,  to  defeat  the  plaintiff's  recovery, 
it  must  appear  that  Tyner  obtained  the  note  through  fraud 
as  alleged,  and  that  the  plaintiff  had  notice  thereof  before  he 
purchased;  that,  if  both  these  matters  were  established,  they 
should  find  for  defendants,  u  but  if  you  fail  to  find  one  or 
both  of  said  facts,  you  should  find  for  plaintiff.'1  This  is  a 
correct  statement  of  law  applicable  to  the  ease.  The  con- 
struction given  to  the  written  contract  in  the  sixth  paragraph 
of  the  charge  is  oorrect. 

7.  It  appeared  in  evidence  that  near  the  time  at  which  the 
plaintiff  purchased  the  note  in  suit  he  purchased  another 
note  from  Taylor,  executed  by  one  English  to  Tyner,  and  that 
English  had  told  him  that  he  had  not  received  any  machines. 
The  court  instructed  that,  if  this  conversation  was  after  the 
plaintiff  purchased  the  note  in  Buit,  they  should  disregard 
the  evidence.  We  fail  to  see  any  ground  for  complaint  on  the 
part  of  the  appellant. 

8.  The  eighth  paragraph  of  the  charge  is  as  follows:  "8.  If 
you  find  from  the  evidence  that  the  plaintiff  obtained  said 
note  before  due,  for  value,  without  notice  of  defendants' 
alleged  defense  of  failure  of  consideration  and  fraud,  and 
what  is  meant  by  *  notice'  is  that  plaintiff  did  not  have  such 
knowledge  or  information  as  would  put  a  man  of  ordinary 
prudence  upon  inquiry  to  ascertain  the  truth  of  the  matter 
alleged.  For,  unless  such  notice  is  shown,  the  presump- 
tion arises  that  plaintiff  purchased  said  note  in  good  faith, 
if  it  shall  appear  that  the  alleged  purchase  was  made  in 
the  ordinary  course  of  business."  This  charge,  we  think, 
865  must  be  construed  as  laying  down  the  rule  that  when  a 
purchaser  of  a  negotiable  promissory  note  for  value,  before 
due,  has  such  knowledge  or  information  of  infirmities  in  the 
note  as  would  put  a  man  of  ordinary  prudence  upon  inquiry, 
to  ascertain  the  truth  of  the  matter,  he  will  be  held  to  have 
notice.  Such  is  certainly  not  the  rule  in  this  state.  "The 
early  and  present  doctrine  is,  that  the  right  of  a  bona  fide 
holder  for  value,  in  the  usual  course  of  business  of  negotiable 
paper,  cannot  be  defeated  by  proof  that  he  was  negligent,  and 
omitted  to  make  inquiries  which  common  prudence  would 
have  dictated  ":  Lake  v.  Reed,  29  Iowa,  258;  4  Am.  Rep.  209, 
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Lane  v.  Evane,  49  Iowa,  156.  In  Pond  v.  Waterloo  Agricul- 
tural Worts,  60  Iowa,  596,  600,  it  is  said:  "To  oharge  the 
holder  of  a  negotiable  promissory  note  with  notice  of  infirmi- 
ties, he  mast  have  been  guilty  of  something  more  than  mere 
negligenoe  in  taking  the  note.  Indeed,  gross  negligent,  it  is 
said,  is  not  sufficient!  and  that  nothing  but  fraud  is  sufficient 
to  destroy  the  character  of  the  holder  as  one  who  acted  in 
good  faith."  In  Cook  ▼.  Wtirman,  61  Iowa,  561,  564,  it  is 
said:  "The  rule  in  England  now  appears  to  be  that  even 
gross  negligence  will  not  necessarily  defeat  a  recovery,  and 
will  do  so  only  where  it  is  such  as  to  evince  actual  bad  faith. 
In  this  country  the  decisions  have  not  been  entirely  uniform, 
but  the  weight  of  authority  is  probably  in  accordance  with 
the  later  English  rule."  It  will  be  seen,  in  the  light  of  these 
authorities,  that  the  instruction  given  was  not  in  accordance 
with  the  rule  as  held  in  this  state.  The  exception  to  thia 
instruction  presents  directly  the  question  what  the  rule  is  in. 
such  cases.  In  Merrill  v.  Hole,  85  Iowa,  66,  the  question  was. 
as  to  the  admissibility  of  certain  testimony. 

The  appellant's  further  contention  is,  that  the  verdict  is 
contrary  to  the  law  and  the  evidence.  As  for  the  error  just 
mentioned,  the  case  must  be  reversed;  we  need  not  consider 
this  last  claim  of  the  appellant 

Reversed.  

Negotiable  Ihstruments— Fbaud— Amount  of  Recovery  bt  Bona  Fids 
Purchaser. — A  bona  fide  purchaser  of  a  negotiable  instrument,  who  paya 
low  than  ita  face  value,  is  entitled  to  recover  its  face  with  interest,  though 
it  was  procured  by  fraud:  Kitchen  v.  Lottdenbaek,  48  Ohio  St.  177;  29  Am. 
8t.  Rep.  540;  WilUarm  v.  Huntington,  63  Md.  590;  6  Am.  St  Rep.  477. 
The  contrary  doctrine  to  the  above  is  maintained  in  the  following  cases: 
Petty  v.  Hannon,  2  Humph.  102;  36  Am.  Dec.  303;  Faulkner  v.  White,  33 
Neb.  200;  and  Stalker  v.  McDonald,  2  Hill,  93;  40  Am.  Dec  389.  A  trans- 
force  of  an  invalid  note  is  entitled  to  recover  from  the  transferor  the  amount 
paid  for  the  same,  when  ignorant  of  its  defects:  Persons  r.  Jones,  12  Ga. 
371;  58  Am.  Dec.  476.  The  eases  on  this  subject  arc  oollected  in  the  ex- 
tended note  to  Bedell  r.  Herring,  11  Am.  St  Rep.  321. 

Negotiable  Instruments— Bona  Fid*  Purchaser*— None*,  Whw 
Not  Implied. — The  purchaser  of  a  negotiable  instrument  before  due,  in  the 
nsnal  course  of  trade,  for  a  valuable  consideration,  is  entitled  to  enforce  st, 
though  he  took  it  under  cirou instances  that  ought  to  have  excited  the  sus- 
picions of  a  prudent  and  reasonable  man,  unless  the  circumstances  further 
show  that  he  acted  in  bad  faith:  Kitchen  r.  Loudenback,  48  Ohio  St.  177; 
29  Am.  St  Rep.  540;  Phelan  v.  Moss,  67  Pa.  St.  59;  5  Am.  Rep.  402;  Mwfte 
t.  Badger,  34  N.  Y.  247;  90  Am.  Deo.  691,  and  extended  note;  Breckeftridje 
t.  Lews,  84  Me.  £49;  30  Am.  St.  Rep.  353;  Hansen  v.  Hoffman,  5  Wash. 
792.  Contra:  Sec  Ruble*  v.  Davis,  33  Neb.  779;  29  Am.  St  Rep.  509.  Notice 
Am.  BT.  RsrM  Vol.  XXXIX  -» 
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txnuMjLiKm  AoAiirsr  Accident  W&ioh  It  Is  Stxtolatsd  flnuxx  Hot  Cora 
Rumens*  or  ffEiOB  Tumms  El  Kb  TOenan  ■fcnuHU*  Mjjhc  npon  tfce 
body  aft  to*  aeon  nod,  eases*  an  aonjdajiia  eft  whiell  thnse  woo  ne.visibW 
stark;  at  the  time  oi  the  injPCJ*  if  tfaere  wan  took  a  mark  aJtscwacds  and 
ao  %  result  of  such  injury. 

&8U  RANGE  AOAIKOT  ACCIDBITT— TOTAL  L0S8  OF  BUSINESS  TtME,  WHAT  & 

If  a  poffiey  provides  that  if  an  accidental  injury  ei-ente*  a.  disability  sbo 
snsnsod  aknlL  be>  pans  a  oanfain.  sum  por  week  for  tho  imsasajato,  oon- 
tinnoms*  and  total.  mss,o£  sucb.  business  time  as?  may  resufe  from  such 
injury,  ho  is  entitled  to  teco*er  if  his  injury  is  such  that  he  loses  his 
time  in  the  business  in  which  he  was  engaged  when  insured,  though  there 
are  other  business  pursuits  from  wbioh  the  aoetdent  wouhf  not  iuoapaoi* 
tats,  aim. 
lMaBA*os  Aaaiw  Aovbswt— Norica  aju>  Pboobb  q»  Loss  Arm  Nar 
Required  To  Bb  Given  or  Made  at  the  Home*  Oftics  of  the  insurer, 
when  the  policy  declares  any  claim  thereunder  is  payable  at  the  com- 
pany's office,  in  San  Francisco,  California,  or  (at  the  option  of  the  com* 
pany)  at  the  general  agency  through  which  the  policy  is  issued,  and  the 
pUrtntilfhact  transacted  alt  his  part  of  the  business  with  a  general  agent 
of  the  insurer  at  Chicago,  Illinois,  and  had,  at  the  instance  of  soon 
insurer,  been?  examined  by  a  physieian  designated  by  soon  agentt 

McDUl  and  Sullivan,  for  the  appellant. 

TKona*  I*.  Maxwell,  and  Copenhefftr  and  Allen,  for  the 
appellee. 

469  B&fhbock*  I.  1.  The  injury  for  which  the*  plaintiff 
eougfot  recovery  it  stated  in  his  petition,  in  substance,  as  fol- 
lows: He  was  a  locomotive  fireman  in  the  employ  of  the 
Chicago,  Burlington,  and  Quincy  Railway  Company,  with  his 
residence  at  the  city  of  Crestonfc  and  his  run  over  the  railroad 
was  from  OUwnwa  to  Cxesion*  While  in  the,  lin*of  hw,  duty 
on  a  trip  he  was  violently  and  accidentally  injured  by  the 
sudden  lurching  of  the  locomotive, "  white  he  waff  in  a  strained 
position,  attempting  to  clean  the  grates  of  said  locomotive, 
which  was  part  of  the  duty  of  said  plaintiff  as  a  fireman";  and 
ihat  by  reason  of  said  aecident  he  was  greatly  injured  in  his 
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back,  which  wae  so  wrenched,  braised,  and  strained,  that  ha 
wa«  immediately  wholly  disabled  from  transacting-  any  aad 
every  khtd  of  bnemeee  in  connection  with  hie  occupation. 
The  defense  interposed  by  the  answer  was  based  upon  several 
grounds.  It  wilt  not  be  necessary  to  set  them  out  in  detail, 
as  they  are  all  involved  in  the  points  made  by  oounsel  in 
their  argument,  and  will  be  noticed  in  the  consideration  of 
the  case. 

470  It  is  claimed  by  counsel  far  the  appellant  that  the  ver- 
dict of  the  jury  is  contrary  to  the  evidence,  and  that  a  new 
trial  should  have  been  ordered  on  that  ground.  It  is  suffi- 
cient to  say  of  this  objection  to  the  judgment  that  a  careful 
examination  of  the  evidence  has  led  ue  to  the  conclusion  that 
the  judgment  should  not  be  reversed  upon  this  ground.  It  is 
apparent  from  the  line  of  argument  of  the  appellant's  counsel 
that  the  cause  war  resisted  in  the  court  below,  and  is  pre- 
sented to  this  court,  at  a  cost  probably  equal  to  the  amount 
involved  in  the  case,  on  the  ground  that  the  plaintiffs  claim 
is  a  mere  sham  and  pretense,  and  without  merit.  That  is  a 
feature  of  the  case  which  we  are  precluded  from  determining, 
because  there  is  a  fair  conflict  in  the  evidence  on  every  dis- 
puted question  of  feet  in  the  case. 

2.  We  come,  now,  to  certain  questions  which  arise  on  the 
face  of  the  policy,  and  the  application  for  insurance  upon 
which  the  policy  was  issued.  These  instruments  are  so  volu- 
minous that  it  is  impracticable  to  set  them  out  at  length 
in  an  opinion.  It  is  provided  in  the  application  that  the 
t( insurance  shall  not  cover  disappearances  nor  injuries  of 
which  there  is  no  visible,  external  mark  upon  the  body  of  the 
insured.'1  It  is  conceded  that  there  is  no  evidence  that  there 
was  any  visible  mark  upon  the  body  of  the  plaintiff  at  the 
very  time  of  the  injury.  It  was  a  strain,  and  the  immediate 
effects  of  the  injury  would  not  probably  be  apparent  or  visible 
immediately.  The  court  instructed  the  jury  that  it  would 
be  sufficient  for  the  plaintiff  to  show  that  the  injury  was 
visible  soon  after  the  accident,  and  as  a  consequence  of  the 
injury.  It  is  contended  that  this  is  an  erroneous  construction 
of  the  contract  of  insurance,  and  that  there  was  in  fact  no 
evidence  that  there  was  any  visible  mark  indicating  an 
injury  at  any  time.  We  think  there  was  evidence  from  which 
the  jury  *T1  could  flifrly  find  that  the  effects  of  the  strain 
were  visible  within  a  few  davs  after  the  accident.  There  is 
nothing  in  the  clause  of  the  contract  above  set  out  which 
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requires  that  the  effects  of  the  accident  shall  be  visible 
immediately.  Such  a  construction  of  the  contract  would 
defeat  all  claims  for  internal  injuries  not  apparent  to  the  eye 
at  once,  and  would  render  such  a  policy  in  many  cases  the 
means  of  defeating  just  claims  for  indemnity.  The  contract 
does  not  contemplate  that  there  must  be  bruises,  contusions, 
or  lacerations  on  the  body,  or  broken  limbs:  See  United 
States  M.  A.  Assn.  v.  Barry,  131  U.  8.  100.  In  our  opinion, 
the  instruction  complained  of  was  correct 

8.  Another  objection  arising  on  the  face  of  the  contract  is 
raised  upon  the  following  grounds:  The  policy  provides  that, 
where  the  accidental  injury  creates  disability,  the  defendant 
shall  pay  to  the  plaintiff  "  the  sum  of  ten  dollars  per  week, 
not  exceeding  thirty  consecutive  weeks,  for  the  immediate, 
continuous,  and  total  loss  of  such  business  time  as  may  result 
from  such  injuries."  The  court  instructed  the  jury  upon  this 
feature  of  the  case  as  follows: 

**  If  you  believe  from  the  evidence  that  plaintiff  received  an 
injury  as  claimed  by  his  petition,  and  that  such  injury  wholly 
disabled  him,  and  prevented  him  from  following  his  occupa- 
tion, and  performing  its  duties,  and  resulted  in  the  total  loss 
of  his  business  time,  the  defendant  will  be  liable  to  the  pay* 
ment  of  a  weekly  indemnity  for  the  period  he  was  so  wholly 
disabled;  provided,  you  further  find  from  the  evidence  that 
the  plaintiff  promptly  notified  the  defendant  of  his  injury, 
and  in  all  other  respects  performed  his  part  of  the  contract 
with  reasonable  diligence." 

It  is  claimed  that  this  instruction  is  erroneous,  because  by 
the  terms  of  the  policy  the  plaintiff  was  not  47%  entitled  to 
any  payment  whatever,  unless  his  disability  was  such  that 
he  was  unable  to  do  any  kind  of  business.  We  do  not  think 
that  the  clause  of  the  policy  above  set  out  is  so  broad  in  its 
meaning  as  to  defeat  a  recovery  if  plaintiff  was  able  to  do  any 
kind  of  business.  The  whole  policy  must  be  examined  to 
determine  this  question.  The  plaintiff  was  insured  as  a  rail- 
road employee  engaged  in  the  hazardous  business  of  operat- 
ing railroad  trains.  The  premium  for  the  insurance  was  paid 
by  an  order  on  the  railroad  company.  It  is  recited  in  the 
polioy  that  the  insured  "is  by  occupation  local  fireman  under 
classification  engineers."  The  reference  to  "  the  loss  of  such 
business  time"  has  plain  reference  to  the  occupation  of  the 
insured,  and  the  loss  of  time  in  suth  business  means  the  loss 
of  time  in  the  business  of  a  fireman.    It  has  no  reference  to 
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the  whole  range  of  business  pursuits.  The  case  of  Lyon  v. 
Railway  Passengers9  Assur.  Co.,  46  Iowa,  631,  relied  upon  by 
the  appellant's  counsel,  is  not  in  point  In  that  case  the 
obligation  was  to  pay  for  loss  of  time  while  the  insured  was 
"  totally  disabled,  and  prevented  from  the  transaction  of  all 
kinds  of  business."  It  will  readily  be  seen  that  the  limita- 
tion in  the  policy  in  the  case  at  bar  is  not  so  comprehensive 
as  in  the  cited  case.  It  is  limited  in  this  case  to  such  busi- 
ness as  the  plaintiff  was  engaged  in  at  the  time  he  was  injured. 
It  is  true,  that  in  one  of  the  instructions  asked  by  the  defend* 
ant,  the  court  did  charge  the  jury  that  the  disability  must  be 
such  as  to  prevent  the  plaintiff  from  all  business  of  eYerj 
kind.  This  was  in  conflict  with  the  instructions  given  by  the 
court  on  its  own  motion.  But  the  conflict  worked  no  predju- 
dice,  as  the  instruction  asked  was  more  favorable  to  the 
defendant  than  the  case  demanded,  and  the  jury  evidently 
followed  the  rule  announced  in  the  instructions  limiting  the 
policy  to  the  loss  of  time  in  the  business  or  occupation  of  the 
plaintiff. 

*TS  4.  Another  question  presented  upon  the  construction 
of  the  written  contract  is  the  claim  of  the  appellant  that  the 
plaintiff  was  bound  by  the  contract  to  give  notioe  and  make 
proofs  of  loss  to  the  defendant  at  San  Francisco.  The  basis 
for  this  claim  is  found  in  the  application  for  insurance,  and 
is  an  follows:  "Any  claim  made  under  this  policy  is  payable 
at  the  company's  office  in  San  Francisco,  California,  or  (at  the 
option  of  the  company)  at  the  general  agency  through  which 
the  policy  is  issued."  This  is  not  a  requirement  that  the 
notice  and  proofs  of  loss  shall  be  made  at  the  company's 
office  at  San  Francisco.  The  plaintiff  transacted  this  part  of 
the  business  with  one  Herrick,  the  general  agent  of  the  defend- 
ant at  the  city  of  Chicago.  The  record  contains  letters  written 
by  Herrick  to  the  plaintiff,  in  which  he  designates  himself  as 
general  agent  of  the  defendant,  and  there  is  nothing  in  the 
whole  record  from  which  it  can  be  implied  that  it  was  neces- 
sary to  give  notice  or  proofs  of  loss  at  any  other  place.  On 
the  contrary,  the  plaintiff  made  a  trip  to  Chicago  at  Herrick's 
request,  and,  by  Herrick's  procurement,  the  plaintiff  was 
examined  by  two  surgeons,  one  of  whom  testified  as  a  witness 
that  he  was  the  defendant's  surgeon  for  the  state  of  Illinois, 
and  that  he  made  the  examination  of  the  plaintiff  in  that 
capacity.  In  view  of  these  facts,  it  should  be  conceded  that 
the  plaintiff  applied  at  the  proper  place  for  an  adjustment  of 
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his  claim,  and  there  wai  bo  error  in  the  instmeiioDi  to  the 
jury  om  this  question,  nor  in  admitting  in  evidence  the  cor- 
respondence between  himself  and  the  company's  office  at 
Chicago. 

5.  There  are  other  questions  of  minor  importance.  They 
relate  to  alleged  errors  in  the  rulings  of  the  court  on  objections 
made  to  the  introduction  of  evidence.  One  of  these  is  that 
the  plaintiff  was  permitted,  in  his  «xaminatisn  as  a  *7*  wit- 
ness in  rebuttal,  to  state  a  conversation  had  with  an  attorney 
in  Chicago  to  whom  he  was  taken  by  the  defendant's  agents, 
in  which  the  attorney  called  the  plaintiff  a  liar,  and  stated 
that  lawyers  in  the  west  did  not  have  any  sense,  and  that  he 
would  bulldose  the  plaintiff  out  of  his  claim.  It  is  claimed 
that  this  evidence  should  have  been  excluded.  The  plaintiff 
filed  an  additional  abstract,  in  which  it  is  shown  that  the 
defendant  moved  to  exclude  the  evidence,  and  the  motion  was 
sustained.  This  abstract  is  not  denied.  It  therefore  appears 
that  this  evidence  was,  by  order  of  the  court,  withdrawn  from 
the  consideration  of  the  jury.  We  do  not  determine  whether 
the  evidenee  was  material. 

6.  Another  objection  is  made  to  the  refusal  to  permit  a  wit- 
ness to  answer  a  question  propounded  by  the  defendant's 
counsel.  The  record  shows  that  the  witness  was  afterwards 
permitted  to  answer  the  identical  question  without  objection. 
The  foregoing  discussion  disposes  of  every  material  question 
in  the  case,  and  leads  ms  to  the  conclusion  that  the  judgment 
of  the  district  court  should  be  affirmed. 


Ipsubawob  Against  Acctdrkt:  See  the  extended  motes  to  Pad  v. 
Travelers9  Ins.  Co.,  8  Am.  St.  Rep.  76G;  end  8ckrotder  t.  Vravtford,  3*  Am. 
Rep.  240. 

Insurance  Against  Aogidjent— Total  Disability,  Meaning  or. — The 
phrase  "  total  inability  to  labor,"  meant  a  total  inability  to  earn  a  livelihood 
at  any  employment,  end  not  at  the  particular  employment  a*  which  the 
member  waa  engaged  at  the  time  «>f  hie  injury:  Jfalhraorg  etc  Belief  dm*.  ▼. 
Poet,  122  Pa.  St  57ft;  9  Am.  St.  Rep.  147.  See,  alio,  the  note  to  North 
American  etc  Ins.  Co.  r.  Burroughs  8  Am,  Rep,  21&. 
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Bvedwc«— Aoocmirr  Boms,  W*at  Aim  Re*.*— A  book  kept  Vy  a 

agent  stoowfag  the  date  and  bomber  of  esfln  loan,  tkesusae  an4  address 
ef  the  leader,  and  the  plaoe  exkere  tbe  loan  tt  to  be  peid,  o  description 
of  the  properly  mortgaged  as  security,  the  time  when  the  loon  is  paid, 
and  date  of  the  remitting  of  the  proceed*  of  the  principal,  is  not  a  book 
of  aoconnt*  and  is,  therefore,  not  admissible  in  evidence  in  fare*  of  bor- 
rower for  the  parpeee  of  proving  the  jmymnk  of  the  loam 

PATmffT.~-A  Loak  Aesmr  2s  Nor  ▲vth**ot>  to  JLscsitb  Fatmbit  of. 
a  loan  payable  in  another  state  where  the  lender  reside*,  and  when  the 
agent  has  not  in  his  hands  either  the  note  or  the  mortgage  given  to 
secure  its  payment. 

Tatmext  or  NKQcmiBLB  TxvafiL  to  am  Acmrr  who  does  not  have  it  in  U» 
nossossion  k  at  the  peril  of  tho  payor,  nukes  ho  oma  prove  that  one  agent 
had  special  antfaority  from  the  owner  to  rooeive  amok  payment,  or  thai 
auoh  agent  had  been  represented  by  the  owner  to  have  soon  aathorUy. 

Kctnffman  and  OuerMey,  for  the  appellant 

Barcroft  and  Bowen,  A.  N.  Porter,  and  8.  8.  Cole,  for  the 
appellees. 

*4*  KiiiwB,  J.  Deoember  28,  1878,  the  defendant  John  T. 
Graybeal,  being  the  owner  of  certain  land  in  Polk  county, 
Iowa,  made  a  loan  of  eight  hundred  dollars  thereon  <tf  Will- 
iam Bollee,  of  Hartford,  Connecticut.  The  loan  was  to  run 
for  five  years,  and  was  secured  by  mortgage  on  said  land,  in 
the  execution  of  which  hit  wife  joined.  October  £8,  1882, 
said  Bollee  sold  and  assigned  said  note  and  mortgage  to  the 
plaintiff.  Some  time  subsequent  to  the  execution  of  the 
mortgage  (the exact  date  does  not  appear)  Graybeal  and  wife 
sold  the  land  to  the  defendant  Mally.  To  the  plaintiff's  peti- 
tion for  a  foreclosure  of  the  mortgage,  whkh  is  in  the  usual 
form,  the  defendants  plead  that  on  June  26, 3883,  the  defend- 
ant John  T.  Graybeal  paid  to  said  Belles,  the  then  owner  of 
the  note  and  mortgage,  eight  hundred  and  sixty*three  dollars 
and  thirty-three  cents,  the  amount  then  accrued  thereon.  It 
seems  Graybeal  made  application  for  the  loan  to,  and  pro- 
cured it  through,  one  Hugh  R.  Creighton,  then  a  loan  agent 
at  Dee  Moines.  After  this  mortgage  had  been  executed,  the 
defendant  Graybeal  placed  another  mortgage  on  his  land, 
and  also  became  indebted  to  various  parties.,  some  of  whom 
had  reduced  their  claims  to  judgment.  For  the  purpose  of 
paying  off  his  indebtedness,  he  made  application  to  said 
Creighton  for  another  loan  of  three  thousand  dollars  on  the 
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land,  given  as  security  in  the  former  mortgage,  as  well  as 
upon  other  lands.  This  application  was  made  April  28,  1883, 
and  it  is  claimed  by  Graybeal  that  Creighton  was  to  make 
the  three  thousand  dollar  loan,  procuring  the  money  wherever 
he  could,  and  to  pay  off  Bolles  and  the  other  mortgages  and 
certain  judgments  out  of  the  money,  and  the  balance  was  to 
be  turned  over  to  him.  June  26,  1883,  it  is  claimed  that 
Creighton  had  placed  the  three  thousand  dollar  application 
and  procured  the  money,  but  this  is  by  no  means  clear  from  the 
testimony.  Graybeal  ***  and  Porter  testify  that  the  arrange- 
ment was  that  the  Bolles  loan  was  to  be  paid  immediately 
on  the  obtaining  of  the  money  on  the  three  thousand  dollar 
loan.  It  appears  that  the  three  thousand  dollars  was  not  suf- 
ficient to  pay  all  the  encumbrances  on  the  land,  and  the 
matter  was  pending  unsettled  between  Graybeal  and  Creigh- 
ton for  nearly  two  years,  awaiting  the  raising  of  enough 
money  by  the  former  to  satisfy  all  the  lienholders.  As  near 
as  can  be  ascertained  from  this  record,  this  was  accomplished 
in  December,  1884.  No  settlement,  however,  was  had  by 
Graybeal  with  Creighton,  and  June  3,  1885,  the  latter 
absconded.  Creighton  had  not  paid  to  Bolles  any  money  on 
account  of  his  mortgage. 

1.  To  establish  the  fact  that  Creighton,  in  receiving  so 
much  of  the  three  thousand  dollar  loan  as  was  required  to  pay 
off  the  Bolles  loan,  acted  as  the  agent  of  Bolles  the  defend- 
ants introduced  in  evidence  Creighton's  book,  wherein  his 
loans  were  registered,  in  which  there  was  an  entry  indicating 
the  payment  of  the  Bolles  loan.  The  theory  on  which  the 
loan  register  was  introduced  we  must  presume  was  that  it  was 
a  book  of  account.  Our  statute  provides  that  "  books  of 
account  containing  charges  by  one  party  against  the  other, 
made  in  the  ordinary  course  of  bu  Bin  ess,  are  receivable  in  evi- 
dence," etc.,  when  the  following  circumstances  appear:  1.  "The 
books  must  show  a  continuous  dealing  with  persons  generally, 
•or  several  items  of  charge  at  different  times  against  the  other 
party  in  the  same  book  or  set  of  books."  2.  "  It  must  be  shown 
by  the  party's  own  oath,  or  otherwise,  that  they  are  his  books 
-of  original  entries."  8.  "  It  must  be  shown  in  like  manner  that 
the  charges  were  made  at  or  near  the  time  of  the  transaction 
therein  entered,  unless  satisfactory  reasons  appear  for  not 
making  such  proof."  4.  "  The  charges  must  also  be  verified  by 
the  ***  party  or  clerk  who  made  the  entries,  to  the  effect  that 
•they  believe  them  just  and  true;  or  a  sufficient  reason  must 
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be  given  why  such  verification  is  not  made":  Code,  sec.  3658. 
This  book  was  not  admissible,  for  the  reason  that  the  prelim- 
inary proof  required  by  statute  was  not  made.  It  was  not 
shown  that  the  book  was  an  account  book,  or  that  the  charges, 
if  any,  therein  were  made  in  the  usual  course  of  -business; 
nor  was  a  single  requirement  of  the  statute  as  to  preliminary 
proof  complied  with:  Karr  v.  Stivers,  84  Iowa,  123;  Ford  v. 
St.  Louis  etc.  Ry.  Co.,  54  Iowa,  723;  Cummins  v.  Hull,  85  Iowa, 
253.  The  book  admitted  in  evidence  was  so  ruled  as  to  show 
"  No.  of  Loan,"  "  Name  of  Mortgagor,"  and  "  Post  Office," 
u County,"  "Name  of  Mortgagee,  Post  Office,  and  Where 
Payable,"  "  Description  of  Property  Mortgaged,"  "  Mortgage 
Record,"  "No.  of  Application,"  "Date  of  Loan  and  Time," 
"Coupon  Nob.,"  "Principal  and  Interest,  When  Due  and 
Paid,"  "Date  Remitted,"  "Insurance  Co.  Amount,"  "Re- 
marks." These  constituted  headings  to  the  page,  under  each 
of  which  the  proper  entries  could  be  made.  It  is  clear  that 
such  a  book  has  few,  if  any,  of  the  characteristics  of  an  account 
book.  It  contains  no  charges.  It  does  not  show  a  continuous 
dealing  with  persons  generally.  It  is  not  such  a  book  as  the 
statute  contemplates  as  a  book  of  accounts.  It  is  simply  a 
private  memorandum  book,  kept  by  Creighton  for  his  own 
use  and  convenience  in  the  transaction  of  his  business:  Han- 
cock v.  Hintrager,  60  Iowa,  374;  Fitzgerald  v.  McCarty,  55 
Iowa,  702;  Van  Every  v.  Fitzgerald,  21  Neb.  86;  59  Am.  Rep. 
£35;  Pollard  v.  Turner,  22  Neb.  866;  Labaree  v.  Klosterman, 
33  Neb.  150. 

2.  It  is  clear  to  our  minds  that  in  procuring  the  three 
thousand  dollar  loan  Creighton  was  the  agent  of  Graybeal- 
The  latter  made  an  application  to  him  for  the  loan.  He  was 
to  procure  548  the  money  wherever  he  could  do  so,  and  with 
its  proceeds  pay  off  various  liens  upon  the  property;  among 
others,  the  Bolles  loan.  He  held  the  fund  received  on  the 
three  thousand  dollar  loan  as  Graybeal's  agent.  Creighton 
could  not,  while  holding  this  money  as  Graybeal's,  make  it 
the  money  of  Bolles  or  the  plaintiff,  and  thus  work  a  pay- 
ment of  the  plaintiff's  mortgage,  except  by  sending  it  to  the 
plaintiff,  unless  the  plaintiff  or  Bolles,  knowing  that  Creigh- 
ton had  the  money  in  his  hands,  consented  to  some  other 
application  of  it,  or  so  acted  as  in  law  would  amount  to  a 
consent  that  Creighton  should  retain  the  money  as  plaintiff's 
agent:  Pease  v.  Dibble,  57  Ga.  446;  Price  v.  White,  70  Ga.  381; 
Bradford  v.  Arnold,  33  Tex.  412;  Phillips  v.  Mayer,  7  Cal.  81. 


S14  Security  Company  «.  Graybsal.  [Iowa, 

It  does  not  appear  that  Belles  or  the  plaintiff  iiad  any 
knowledge  whatever  that  Graybeal  was  negotiating  the  three 
thousand  dollar  loan,  sad  neither  of  them  was  in  any  way 
connected  with  ttha  transaction. 

Furthermore,  there  is  no  evidence  that  Creighton  was  ever 
authorised  to  oollect  the  Bolles  Joan.  It  was  not  yet  due, 
and,  so  far  as  Bolles  was  concerned,  there  was  no  occasion  to 
collect  it,  or  to  authorise  any  one  so  to  do.  Indeed,  it  is  not 
claimed  that  Bolles  ever  gave  Oreighton  any  special  authority 
to  collect  the  loan.  It  is  insisted,  however,  that  the  letters 
which  passed  between  Bolles  and  Oreighton  show  a  general 
authority  to  collect  all  his  loans,  whether  due  or  not,  but  the 
evidence  -dees  not  sustain  this  theory.  Creighton  was  con- 
ducting an  independent  business — that  of  a  loan  agency: 
New  England  Mortgage  Security  Co.  v.  T*w*ottl  South.  Rep.  242 
(Mies.,  Feb.  7,  1887).  It  appears  that  Bolles  at  all  times, 
during  his  dealings  with  Creighton,  reserved  and  exercised 
the  right  of  aocepting  or  rejecting  Creighton's  applications  for 
loanB;  that  in  nearly  all  cases  Bolles  refused  to  eend  notes, 
mortgages,  or  interest  coupons  to  Creighton,  until  the  money 
had  ***  first  been  paid  to  him;  and  that  all  these  loans  were 
payable  at  Hartford,  Connecticut.  October  15,  1882,  and 
prior  to  the  expiration  of  this  loan,  Bolles  advised  Creighton 
that  all  his  business,  including  the  loan  in  question,  had  been 
placed  in  the  plaintiff's  hands.  Graybeal  testifies  that  he 
knew  Bolles  lived  in  the  east,  and  that  the  loan  was  payable 
at  Hartford.  When  he  paid  interest  to  Creighton  he  got 
receipts  in  Creighton's  name.  He  knew  Creighton  had  to 
send  the  interest  money  east  before  be  could  get  the  interest 
coupons.  He  never  inquired  of  Creighton  as  to  whether  he  had 
remitted  the  money  for  the  Bolles  loan  to  Bolles  or  the  plain* 
tiff.  He  never  asked  Creighton  to  surrender  to  him  the  Bolles 
bond  and  mortgage,  nor  did  be  ever  ask  Bolles  or  the 
plaintiff  for  them.  He  did  not  even  recollect  the  name  of  the 
party  who  held  the  mortgage  against  him.  No  one  told  him 
that  Creighton  was  acting  as  agent  for  Bolles.  He  never 
asked  for  the  interest  coupons  when  he  paid  the  interest  to 
Creighton.  There  is  no  pretense  that  Creighton  had  the 
Bolles  papers  in  his  hands  at  the  time  it  is  claimed  the  loan 
was  paid.  The  general  rule  is  well  settled  that  one  paying 
to  an  agent  the  amount  due  upon  negotiable  paper,  when  the 
agent  does  not  have  the  papers  in  his  possession,  does  ao  at 
his  peril:   Haines  v.  Pohlmann,  25  N.  J.  Eq.  179;  Smith  v* 
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JKM,  46  X.  Y.  dtt;  fit  Am.  Bey.  157;  Arotfer  v.  Cam^ 
103  N.  Y.  556;  Jones  on  Mortgages,  mo.  964;  Meehazn  on 
Agency,  sec.  3T2.  Aad  it  baa  often  been  heH  thai  authority 
of  an  agent  to  receive  the  interest  on  a  note  does  not  authorize 
one  to  pay  turn  the  principal:  Mecbam  on  Agency,  sec.  379, 
end  cases  cited;  Jonas  on  Mortgages)  sec.  964  This  doctrine 
also  finds  support  in  Fisher  v.  Schiller  Lodge,  50  Iowa,  459; 
Draper  ▼.  Sice,  56  Iowa,  114;  41  Am.  Sep.  88.  And  m  Tap- 
pan  v.  Moneman,  18  Iowa,  600,  the  doctrine  is  thus  atated  by 
Judge  Dillon:  M  So  that  it  may  be  laid  down  as  a  general  rule 
that,  if  a  debtor  owing  money  on  a  5BO  written  security  pays 
to  or  settles  with  another  as  an  agent,  it  is  his  duty,  at  his 
peril,  to  see  that  the  person  thus  paid  or  settled  with  is  in 
possession  of  the  security.  If  not  thus  in  possession,  the 
deblsr  must  show  that  the  person  to  whom  he  pays  or  with 
whom  he  settles  has  special  authority,  or  has  been  represented 
by  the  creditor  to  have  such  authority!  although  for  some 
reason  not  in  possession  of  the  security." 

The  evidence  also  shows  that  Graybeal  never  received  the 
interest  coupons  from  Creighton  at  the  time  he  paid  the  in* 
terest,  and  the  former  says  he  supposes  this  was  because  he 
had  to  remit  the  money  to  the  party  holding  the  bond  and 
coupon  before  he  eonld  get  the  coupon.  It  appears  from  the 
testimony  of  witness  Porter,  who  seems  to  have  been  assist- 
ing Mr.  Graybeal  in  this  loan  transaction,  that  in  a  statement 
given  him  lor  Graybeal  in  the  winter  of  1884  by  Creighton 
the  latter  had  charged  Graybeal  iaterasi  on  this  Bolles  loan 
up  to  November  17, 1884,  a  year  after  Graybeal  and  Porter 
claim  it  waB  paid  by  the  application  of  a  part  of  the  three 
thousand  dollar  loan.  True,  Porter  says  he  did  not  examine 
it,  but  it  clearly  indicates  thai  the  fact  that  the  Bolles  loan 
had  not  been  paid  was  called  to  the  attention  of  Graybeal 
and  Porter  by  Creighton  over  a  year  after  he  had,  as  they 
claim,  received  the  proceeds  of  the  three  thousand  dollar 
loan.  "We  have  -carefully  examined  all  the  testimony,  and 
are  fully  satisfied  that  Creighton  was  not,  m  fact,  the  agent  of 
BolieB  to  receive  this  tnoney;  that  neither  Bolles  nor  the 
plaintiff  did  any  thing  to  induce  Graybeal  to  believe  that 
Creighton  was  authorized  to  receive  the  money  on  the  Bolles 
loan.  There  are  no  facts  in  this  case  from  which  Graybeal 
had  a  right  to  suppose  that  Creighton  had  authority  to  receive 
the  money  on  the  Bolles  mortgage.    In  principle  this  case  is 
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like  Hippte  t.  Pond,  77  Iowa,  236:  See,  also,  ArtUy  ▼.  Morri- 
son. 73  Iowa,  131 

The  judgment  of  the  court  below  is  reversed. 

Evidence.— Books  of  Account:  8ee  Homte  t.  Bsoc,  141  ID.  200;  33  Am. 
81  Rep.  307,  and  note;  Jndhor  MO&ng  Co.  v.  WaUk,  106  Mo.  277;  32  Am. 
8t  Rap*  600,  and  note;  and  the  extended  note  to  Umkm  Bank  w.  Knapp,  15 
Am.  Dee,  191. 

Payment  of  Negotiable  Instrument  to  Agent.— Payment  of  money 
dne  on  a  written  security,  to  an  agent  who  ha*  neither  possession  of  the 
aecnrity  nor  express  aathority  to  receive  such  money  ia  not  good,  and  the 
principal  may  eontpel  the  debtor  to  pay  it  again:  8nuth  v.  Kiddt  68  N.  Y. 
130;  SS  Am,  Bap.  157* 
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Insurance — Conflict  ov  Laws.— If  an  insurance  corporation  organised 
and  doing  business  in  this  state  solicits  insurance  in  another,  and  there 
receives  an  application  and  a  premium  note  which  is  dated  at  its  homo 
office  in  this  state,  to  which  the  note  and  the  application  are  sent,  and 
from  which  a  policy  issues,  the  contract  is  deemed  to  be  made  here,  and 
is  controlled  by  the  laws  of  this  state,  and  not  by  the  laws  of  the  state 
in  which  the  property  insured  is  situate. 

Insurance — Notice  of  Nonpayment  of  Premium  Note.— Under  the  laws 
of  Iowa,  a  notice  of  the  nonpayment  of  premium  will  not  terminate 
the  liability  of  the  insurer,  unless  it  states  "  that,  unless  payment  is 
made  within  thirty  days,  the  policy  will  be  suspended."  A  notice  that 
the  sum  unpaid  must  reach  the  office  not  later  than  the  date  thereof 
does  not  comply  with  this  statute. 

Insurance, — Forfeiture  For  Nonpayment  of  Premium  Note  Is  Incon- 
sistent with  a  subsequent  demand  for  the  payment  of  such  note  and  a 
notice  that  if  not  paid  suit  will  be  brought  thereon* 

McDiil  and  Sullivan,  for  the  appellant. 

T.  M.  Stuart  and  F.  Q.  Stuart,  for  the  appellee. 

*85  Rothrock,  J.  It  will  not  be  necessary  to  set  out  the 
petition,  answer,  and  demurrer  in  order  to  present  the  ques- 
tions involved  in  the  appeal.  The  material  facts,  as  shown 
by  the  pleadings,  are  as  follows:  The  policy,  or  so  much  of  it 
as  is  necessary  to  be  considered,  is  as  follows: 

"No.  178.  $2,500.00. 

"The  Hotel  Owners'  Insurance  Company,  Mutual,  of  Ores* 
ton,  Iowa,  organized  in  1889,  in  consideration  of  premium 
note  of  fifty  dollars,  on  which  I  agree  to  pay  all  sums  of 
money  that  may  be  assessed  by  the  directors  thereof,  not  ex- 
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ceeding  the  full  amount  of  said  note  in  any  one  year,  do 
hereby  insure  O.  8.  Marden  against  loss  or  damage  by  fire  to 
the  amount  of  twenty-five  hundred  dollars,  only  on  the  prop- 
erty below  described  [here  follows  a  detailed  description  of 
the  property,  all  situated  in  the  town  of  Kearney,  Neb.; 
application  referred  to  and  made  a  part  of  this  contract], 
from  January  1, 1890,  at  noon.  Policy  self-renewing  at  each 
anniversary.  Payment  of  premium  to  be  made  on  demand, 
according  to  the  terms  of  the  premium  note  given  to  secure 
the  issuance  of  this  policy,  whioh  note  also  renews  itself  at 

each  anniversary  of  its  date M*  Be  it  expressly  agreed 

that  this  company  shall  not  be  liable  for  any  loss  or  damage 
that  may  occur  to  the  property  herein  mentioned  while  any 
pledge  or  assessment  given  for  said  insurance,  or  any  part 

thereof,  remains  due  and   unpaid This  contract  is 

made  and  accepted  subject  to  the  above  conditions.  Witness 
the  seal  and  signature  of  the  president  and  secretary  of  Baid 
association  at  their  office  in  the  city  of  Creston,  Iowa,  this 
first  day  of  January,  1890.  Geo.  J.  Delmege, 

44 Attest:  John  Gibson,  "  Secretary. 

u  President." 

The  plaintiff  gave  a  promissory  note  for  the  insuranoe  pre- 
mium, which  note  is  as  follows: 

aNo.  178.  $60.00. 

u  Creston,  Iowa,  January  1, 1890. 

"March  first,  after  date,  for  value  received,  I  promise  to 
pay,  to  the  order  of  the  Hotel  Owners'  Mutual  Fire  Insurance 
Company,  at  their  office  in  Creston,  Iowa,  fifty  dollars.  It  is 
hereby  expressly  agreed  that  this  note  is  liable  to  assessments 
only  for  losses  and  expenses  of  said  company  during  the  life 
of  said  policy.  Does  not  bear  interest,  and  is  not  negotiable. 
That  the  cancellation  of  the  policy  of  even  number  and  date 
herewith,  according  to  its  terms,  also  cancels  this  note.  That 
eighty  per  cent  only  of  the  amount  of  note  will  be  collected 
annually.  This  note  is  given  in  payment  of  premium  for 
policy  of  insurance  No.  178,  of  even  date  herewith,  issued  to 
O.  8.  Marden  by  the  Hotel  Owners'  Mutual  Fire  Insurance 
Company;  and  I  promise  that  this  note  shall  renew  itself  on 
each  anniversary  of  its  date,  subject  to  the  payments  made 
and  to  be  made,  and  paid  annually  thereafter,  on  demand  on 
each  anniversary  of  its  date,  so  long  as  the  policy  aforesaid, 
which  renews  itself,  with  all  its  terms   and  conditions  on 
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the  anafraniBrj-  ef  it*  date,  shall  rmtfima  and  twain  in 
fore*  OL&liiADW. 

*  WitaMNe  Qeoega  J.  Delmsf*" 

••*  ft  is  conceded  that  eighty  per  seat,  or  fcHjy  *■*■)  «f 
this  note  became  doe  and  parable  on*  the*  §rst  dqjr  of  Ihrd^ 
1 990.  ft  was  not  paid  whet*  ctae*  md  on  tbe  tsotfc  day  of 
that  month  the  secretary  of  the  €hftadant  eempowf  wiote 
And  mailed  a  letter  to  the  plaintiff,  notifying  aim  tha*  if  ke 
-did  not  remit  promptly  suit  wouW  be  comuwneod  on  theMte 
at  once.  The  plaintiff '  received  said*  tetter,  and  replied  that 
according*  to  trie  recollection-  he  was  to  pay  tbe  note  April  1, 
1890,  but  that  if  he  were  fn  error  about  the  time,  he  would 
remit  if  the  defendant  would  at  onee  advise  him.  This  letter 
was  written  and  mailed*  at  Boston,  Massachusetts,  oa  March 
17,  1890.  The  property  insured  by  the  policy  was  destroyed 
by  fire  on  the  morning  of  March  24,  1890,  and  on  the  same 
day  the  plaintiff  telegraphed  the  sum  of  forty-  dollars  to  the 
defendant's  credit  to  the  Creston  Rational  Bank,  for  the  pay- 
ment of  the  premium.  The  money  was  received  by  the 
defendant,  and  on  the  same  day  a  receipt  therefor  was 
nailed  to  the  plaintiff.  The  defendant  had  no  knowledge 
that  the  property  waa  dastwyeA  when  that  laeaey  was  reeei  vad, 
4i nd  when  that  fact  came  to  tha  knowledge  ot  it* officers  the 
money  waa  returned  to  the  plaintiff,  on  the  claim  made  by  the 
defendant,  thai  the  polieywaa  forfeited,  because  the  premium 
was  not  paid  when  due» 

1.  It  appears  that  the  plaintiff  was  a>  resident  of  Kearney, 
in  the  state  of  Nebraska,  and  that  thads&udmt  is  an  Iowa 
corporation*  with  ita  principal  place  of  business  at  tha  city  of 
Creston.  It  waa  not  authorised  by  the  lawa  o£  Nebraska  to 
insure  property  in  that  state.  The  secretary  of  the  defend- 
ant was  in  tha  city  o£  Kearney,  and  solicited  the  plaintiff  to 
insure  bis  property,  a»d  an.  application,  waa  prepared  and 
signed,  and  the  note  for  the  premium  executed  at  that  place, 
and  the  note  and  application  were  sent  to  tha  ***  home  office, 
at  Creston,  from  which  place  tha  policy  was  issued.  Tha  fal- 
lowing is  one  of  the  grounds  of  the  demurrer:  "The  policy 
sued  on,  and  the  facta  stated  in  the  answer,  show  that  the 
contract  of  insurance  was  made  in  Iowa;  that  the  money  to 
be  paid  thereon  was  to  he  paid  in  Iowa;  and  that  it  was  and 
is  an  Iowa  contract,  and  must  be  construed  and  enforced  aa 
an  Iowa  contract"    We  have  set  out  this  ground  of  demurrer 
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At  tka  iimbi  that  in  ear  opinio*  it  U  deeieive  et  the  righto 
of  thn  pastiest  It  ii  strenuously  contended  by  osnnsel  for 
Ike  appsilan*  tftafc  tie  oontsaet  of  insurance  aniseed  nrto  by 
the  parties,  is  &  ciilenst  wbi^k  w«*  nude  in  Bebseska,  sod 
that*  cannot  be  controttsd  or  limited  by  the  laws  of  Iowa 
We  think  that  andce  the  fads  abets  oat  forth  the  contract 
win*  mad*  ends  completed  in  this  stats*  and  mast  be  controlled 
(grout-  btva  The  oat*  for  tbs  premium  was  dated  aad  mads 
payable  at  Gaaston.  The  policy  waa  saacutsd»  dated,  and 
sealed  in  leva.  Tbs  suit  is  baaed  apon  tbs  pettey,  and  is 
hfonghfc  in  tMa  states  and  the  policy  is*  net  payable  at  Kearney, 
but  in  this  stat*  All  of  the  acta  of  the  patticemdicat*  that 
the  contract  waa  intended  to  be  made  and  performed  in  this 
state,  Thais  was  no  completed  contract  in  Nebraska.  It 
waa  a  mars  verbal  arrangement  er  agreement  to  issue  a  policy 
in*  lorn.  The  policy  hafvqg  been  issued  ita  pursuance  of  the 
verbal  arrangement,  the  contract  was  executed  and  to  be  per- 
formed in.  thia  state,  and  it  is  to*  be  construed  and  control  Fed 
by  our  laws:  A-nold  v.  Potter,  22  Iowa,  194;  Aass  v.  Mutual 
Benefit  Life  Ins.  Co.,  23  N.  Y.  516;  2  Parsons  on  Contracts, 
582. 

2.  It  remains  to  be  determined  whether,  under  the  facts 
above  recited,  the  policy  caasad  to  be  binding  upon  the 
defendant  uncle*  the  laws  of  this,  state*  It  is  provided  in 
chapter  210  of  the  acts  of  the  eighteenth  general  Assembly 
that  u within  thirty  days  prior  to  or  at  any  w*  time  after 
the  maturity  of  any  note  or  conjtract,  .  .  .  *  where  the  time 
of  payment  is  fixed  in  the  contract  given  for  the  pcemium. 
on  any  policy  of  insurance,  such  company  or  association 
may  serve  a  notice  in  writing  upon  the  insured  that  his 
note,  or  an  installment  thereof,  is  due  or  to  become  due, 
....  and  that  unless  payment,  is  made  within  thirty  days 
his  policy  will  be  suspended."  The  defendant  did  mail  a 
notice  to  the  plaintiff  on  the  first  day  of  February,  1890,  stat- 
ing that  the  sum  of  forty  dollars  should  reach  the  home  office 
not  later  thau.  March  1, 1890.  But  the  notice  was  not  a  corn- 
pliance.  with  the  law,  in  that  it  did  not  state  that  if  payment 
waa  not  made  the  policy  would  be  suspended,  and  the  provi- 
sion in  the  policy  that  the  defendant  "  shall  not  be  liable  for 
any  loss  that  may  occur  while  any  pledge  or  assessment 
given  for  said  insurance,  or  any  part  thereof*  remains  due 
and  unpaid,"  cannot  avail  the  defendant,  because  it  is 
expressly  provided  in  the  said  act  of  the  eighteenth  general 
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assembly  that  a  policy  shall  not  be  declared  forfeited  or  sua* 
pended  for  nonpayment  of  a  note  or  contract  for  the  premium 
"  except  as  hereinafter  provided,  any  thing  in  the  peliey  or 
application  to  the  contrary  notwithstanding."  Afl  we  have 
seen,  one  of  the  requirements  of  the  act  is  that  the  notioe 
shall  state  that,  if  payment  be  not  made,  the  policy  will  be 
suspended.  The  statute  is  absolute,  and  its  provisions  must 
be  complied  with  in  order  to  suspend  a  policy  for  the  non- 
payment of  the  premium:  See  Boyd  v.  Cedar  Rapid*  In*. 
Co.,  70  Iowa,  326.  It  is  apparent  that  the  defendant  did  not 
contemplate  a  suspension  of  the  policy  when  the  first  notice 
was  given,  because,  after  the  note  became  due,  and  on  March 
10, 1890,  another  demand  was  made,  which  was  in  no  manner 
the  demand  required  by  statute.  Instead  of  giving  notice  of 
a  suspension  of  the  policy  in  the  event  of  ***  nonpayment 
of  the  premium,  it  advised  the  plaintiff  that  suit  would  be 
commenced  on  the  note. 

Our  'conclusion  is  that  the  demurrer  to  the  answer  was 
rightly  sustained. 

Affirmed.  _ _ 

Insurance — Cohflict  of  Laws. — When  an  insurance  company,  having 
its  home  office  in  one  state,  issues  a  policy  npon  property  situate  in  another 
state  to  a  resident  thereof,  through  its  authorised  agent  therein,  as  provided 
by  the  policy,  the  contract  of  insurance  is  deemed  to  have  been  made  in  the 
state  where  the  property  is  situated:  Curnow  v.  Phonux  /fas.  Co.,  37  8.  C. 
406;  84  Am.  8t  Rep.  766,  and  note.  To  the  same  effect  is  Cromwell  t. 
Royal  Canadian  /fas.  Co.,  .49  Md.  866;  SS  Am.  Rep.  268.  A  contract  of 
insurance  is  executed  at  the  place  where  the  last  act  is  done  which  is  neeee- 
ary  to  complete  the  transaction  and  bind  both  parties:  Ford  r.  Buckeye  State, 
Ins.  Co.,  6  Bush,  133;  99  Am.  Dec  663,  and  note  at  page  671. 

Insurance. — Waiver  or  Forfeiture  For  Nonpayment  or  Premium: 
See  the  extended  notes  to  Meyer  v.  Knickerbocker  etc  Ins.  Co.,  29  Am.  Rep. 
206,  and  Wheaton  v.  North  British  etc  Ins.  Co.,  9  Am.  St.  Rep.  234.  An 
unconditional  offer  by  an  insurance  company  to  accept  at  a  future  time  an 
overdue  premium,  with  a  tender  of  payment  in  pursuance  of  such  offer,  in 
a  waiver  of  any  forfeiture  that  might  have  been  enforced,  because  the  pre- 
mium was  not  paid  wheu  due:  Murray  v.  Home  Ben.  etc  Assn.,  90  Gal.  402$ 
26  Am.  St.  Rep.  133,  and  note. 

Insurance — Notice  or  Forfeiture  or  Policy  For  Nohpaymwt  ov 
Premium. — When  credit  is  given  by  an  insurance  company  for  the  payment 
of  the  premium,  it  has  no  right  to  canoel  the  policy  for  nonpayment,  except 
by  putting  the  insured  in  default  and  giving  him  personal  notioe:  Farnmm. 
t.  Phoenix  Ins.  Co.,  83  Cal.  246;  17  Am.  St.  Rep.  233.  and  note;  Malhry  v. 
Ohio  etc  Ins.  Co.,  90  Mich.  112.  See,  also,  Savage  v.  Phetnkt  /as.  Co.,  IS 
Mont.  458;  33  Am.  8 1  Rep.  691. 
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Cbittihdim  v.   Spbingpibld  Fibb  and  Marin* 

In8ubanob  Company. 

[M  Iowa,  652.) 

bwiwi  Mueaxb  ov  Law.— Thb  Failubi  to  Stavb  nr  a  Wmttbt 
Atpuoatiok  Fob  Ivsuramob  That  Okwaiic  Shilviho  Iwomtdu>  iji 
ths  Imsobavob  Was  Subject  to  a  MomroAaB  aennot  avoid  the 
insnranoe  if  the  agent  taking  the  application  was  fallj  informed  of  all 
the  facta,  and  the  omission  to  refer  to  the  mortgage  in  the  application 
wae  due  to  the  belief  of  the  agent  and  of  the  applicant  that  the  shelving 
in  personal  property,  and  therefore  not  oovered  by  the  reel  estate 
mortgage* 

Ihot&axge.-- It  Li  Not  Nbgmsaby  ifbm  thb  Vuamn  to  Pl«ad  a> 
Waivb*  bt  thb  Ikstjrib  of  a  breach  of  a  condition  against  the  prop- 
erty being  subject  to  mortgage  if  the  defense  is  that  the  existence  of 
snoh  mortgage  was  concealed,  and,  as  a  matter  of  fact,  it  was  not  con- 
cealed, but  was  made  known  to  the  agent  who  took  the  application  for 
the  insurance.  The  mortgage  and  the  failure  to  notify  the  insurer 
thereof  constitute  an  affirmative  defense,  and  no  pleading  is  necessary 
respecting  it  on  the  part  of  the  plaintiff. 

Iviukajiob — Subsequent  Mobtoaqb  and  Dud. — The   condition  that  a% 
policy  of  insurance  shall  become  void  if  the  risk  is  increased  by  any 
means  whatever  within  the  control  of  ths  assured  is  not  broken  by  hie 
making  a  conveyance  which  is  intended  and  acoepted  as  a  mortgage  to- 
aeenre  the  payment  of  a  loan,  unless  it  is  found  that  ths  execution  of. 
such  mortgage  did  increase  such  risk. 

ImirBABOB.--THB  Phoois  or  Loss  Do  Not  Limit  thb  Amount  Which 
Mat  Bb  Bxoovxbsd  if  they  were  for  too  small  a  sum,  and  the  agent  of 
the  insnrer  prepared  suoh  proofs,  and  there  wae  no  fraud  or  conceal- 
ment, nor  any  attempt  at  fraud  or  concealment  on  ths  part  of  the 
assured. 

N.  M.  Puuy,  for  the  appellant. 
Wright  and  Baldwin,  for  the  appellee. 

•*•  Granger,  J.  The  district  court  found  the  following 
facts  and  conclusions: 

"1.  On  the  21st  of  November,  1883,  the  defendant  issued  to 
J.  P.  Creager  its  policy  insuring  said  Creager  against  loss 
or  damage  by  fire,  for  the  period  of  one  year,  on  property 
and  in  amounts  as  follows:  Ffteen  hundred  dollars  on  bis 
general  stock  of  merchandise,  consisting  of  drygoods,  mil- 
linery,  notions,  ready-made  clothing,  hats  and  caps,  boot* 
and  shoes,  groceries  and  provisions,  queensware,  glassware, 
crockery,  and  such  other  merchandise,  not  more  hazardous, 
as  is  generally  kept  in  a  general  notion  store;  and  six  hun- 
dred dollars  on  his  store  furniture  and  fixtures,  consisting  of 
Hunters,  shelving,  showcases,  fireproof  safe,  and  all  other 
t*  rbf„  vol  xxxix -n 
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usual  store  furniture  and  fixtures,  all  contained  in  the  one- 
atory  brick  store  building  situated  on  lots  1  and  2,  in  block 
21,  Logan,  Iowa,  subdivision  of  said  lots  C  and  D. 

"2.  The  building  in  which  the  insured  property  was  con- 
tained had  been  erected  by  said  Creager  prior  to  the  issuance 
of  said  policy,  for  his  use  as  a  ***  general  store.  The  shelv- 
ing therein  (being,  a  part  of  the  property  insured)  rested  upon 
the  floor,  and  was  nailed  thereto,  and  was  also  nailed  to 
wooden  strips  imbedded  in  the  walls  for  that  purpose,  and 
was  placed  in  the  building  by  Creager  for  use  therein  in  con- 
nection  with  the  building  as  a  storeroom,  although  such 
shelving  could  be  removed  without  injury  to  the  building, 
other  than  the  drawing  out  of  the  nails  which  held  it  in  place. 
The  building  was  a  brick  structure,  permanent,  and  a  part  of 
the  realty. 

"  8.  At  the  time  the  insurance  in  question  was  written,  the 
realty  was  encumbered  by  a  mortgage  to  one  Charles  L. 
Mark,  executed  by  Creager.  The  agent  of  the  defendant, 
who  took  the  application  and  issued  the  policy,  was  informed 
by  Creager  at  the  time  of  taking  the  application,  and  knew 
of  the  existence  of  this  mortgage.  Both  he  and  Creager  sup- 
posed it  did  not  cover  any  part  of  the  property  insured,  and 
for  this  reason  no  mention  was  made  of  it  in  the  application. 

"  4.  On  the  eleventh  day  of  January,  1884,  one  G.  B.  Seekell 
-filed  in  the  office  of  the  clerk  of  the  district  court  of  Harrison 
-county,  a  mechanic's  lien  upon  real  estate,  of  which  the  build- 
ing containing  the  insured  property  was  a  part,  to  secure  a 
claim  of  five  hundred  and  sixty  dollars  and  eighty-five  cents 
for  lumber  furnished  by  him  to  said  Creager  for  the  construc- 
tion of  said  building,  and  the  counters  and  shelving  therein. 
This  claim  was  unsatisfied  at  the  time  of  the  loss  of  the  prop- 
erty insured. 

44  5.  On  the  twenty-ninth  day  of  February,  1884,  said  Crea- 
ger and  wife  conveyed  the  real  estate,  of  which  the  building 
containing  the  insured  property  was  a  part,  by  deed  absolute 
on  its  face,  to  one  P.  Cadwell,  and  took  back  an  instrument  in 
writing,  showing  that  said  deed  was  executed  to  said  Cadwell, 
and  deposited  as  collateral  security  for  payment  of  the  debt 
of  two  thousand  seven  hundred  dollars,  which  Creager  owed 
•••  to  4CadwelPs  bank';  said  instruments  being  parts  of  one 
and  the  same  transaction,  and  together  constituted  a  mort- 
gage of  Creager  to  secure  said  debt.  This  encumbrance  was 
unsatisfied  at  the  time  of  the  loss  of  the  property  insured. 
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a  6.  At  the  time  when  the  insurance  in  question  was  writ- 
ten, the  value  of  the  property  owned  by  Creager  and  covered 
by  such  insurance  was  greater  than  the  total  amount  of 
insurance  written  thereon. 

*  7.  The  property  insured  was  totally  destroyed  by  fire  on 
the  8th  of  August,  1884,  and  on  the  same  day,  and  after  the 
loss,  the  policy  of  insurance  in  suit,  and  all  claims  under  it, 
were  duly  assigned  by  said  Creager  to  A.  J.  Crittenden,  the 
plaintiff  herein. 

"  8.  After  the  insurance  in  question  was  written,  and  before 
the  loss  of  the  property  insured,  some  negotiations  were  had 
between  Creager,  the  assured,  and  one  A.  K.  Grow,  looking  to 
the  formation  of  a  partnership  between  them  in  the  mercan- 
tile business  then  being  carried  on  by  Creager.  But  no 
copartnership  agreement  was  ever  consummated  between 
them,  and  said  Grow  never  in  fact  acquired  any  interest  in 
any  part  of  the  property  insured. 

14  9.  On  the  sixteenth  day  of  August,  1884,  said  Creager,  the 
assured,  signed  and  delivered  to  the  agent  of  the  defendant, 
who  was  authorized  to  receive  the  same,  written  proofs  of  loss, 
which  are  in  evidence  in  this  cause.  These  proofs  were  made 
up  by  said  agent  of  the  defendant,  with  the  assistance  of 
Creager.  Said  agent  was  informed  and  had  knowledge,  at 
the  time  when  said  proofs  were  made,  of  the  existence  of  the 
Mark  mortgage,  and  of  the  deed  to  Cad  well,  and  of  the  assign- 
ment of  the  policy  to  Crittenden.  There  was  no  fraud  or  con- 
cealment, nor  any  attempt  at  fraud  or  concealment,  on  the 
part  of  said  Creager,  in  making  of  said  proofs.  The  said 
proofs  of  loss  were  incorrect  in  the  following  particulars:  1. 
They  represented  **6  that  the  insured  property  was  free  from 
any  encumbrance.  This  was  true,  except  as  to  the  shelving 
in  the  store  building,  which,  being  part  of  the  property 
insured,  was  part  and  parcel  of  the  realty,  and  as  such  was 
covered  by  the  Mark  mortgage,  and  by  the  Cadwell  mortgage, 
and  by  the  mechanic's  lien  of  Seekell;  and  2.  They  repre- 
sented the  total  amount  of  loss  to  be  four  thousand  three 
hundred  and  three  dollars  and  seventeen  cents,  when,  in  fact, 
the  total  amount  of  the  loss  was  much  greater  than  that  sum, 
and  was  fully  equal  to  the  total  amount  of  insurance  upon  the 
property. 

"And  the  foregoing,  being  all  of  the  material  facts  in  the 
case,  the  court,  as  conclusions  of  law  thereon,  finds  that  the 
policy  of  insurance  in  suit  was  in  full  force  at  the  time  of 
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the  loss  of  the  property  insured,  and  that  the  plaintiff  is  enti- 
tled to  recover  the  full  sum  insured  thereby,  to  wit,  the  sum 
of  two  thousand  one  hundred  dollars,  with  interest  on  said 
sum  at  the  rate  of  six  per  centum  per  annum  from  the 
sixteenth  day  of  October,  1884." 

1.  It  is  provided  in  the  policy  that  for  "any  false  repre- 
sentations by  the  assured  of  the  condition,  situation,  or  occu- 
pancy of  the  property,  or  any  omission  to  make  known  every 
fact  material  to  the  risk,  .  .  .  .  this  policy  is  void."  The 
policy  in  terms  covers  certain  shelving  and  fixtures  of  the 
building,  as  found  by  the  district  court;  and  on  the  building 
was  a  mortgage  to  one  Mark;  and  it  is  claimed  that  "the  fail* 
ure  of  Creager  to  make  this  fact  known  to  the  company  wag 
the  suppression  by  him  of  a  truth  which,  under  the  .  .  .  . 
conditions  of  the  policy,  he  should  have  disclosed,"  and  ren- 
ders the  policy  without  force.  The  district  court  found  that 
the  facts  as  to  the  mortgage  were  known  when  the  application 
was  made,  and  that  Creager  informed  the  agent,  but  both 
supposed  that  it  ••*  did  not  cover  the  property  insured;  by 
which  we  understand  that  they  did  not  regard  the  fixtures  a 
part  of  the  realty.  Nothing  in  the  conditions  of  the  policy 
required  Creager  to  become  the  legal  adviser  of  the  company. 
The  most  that  they  required  was  that  he  should  state  the  facts,, 
which  he  did.  The  mortgage  was  upon  the  building,  and  the 
fixtures  were  a  part  of  it  The  company  was  in  possession  of 
all  the  facts  known  to  Creager,  and  under  such  circumstance* 
there  could  be  no  suppression  of  the  truth. 

2.  A  point  is  made  as  to  the  condition  of  the  pleadings,, 
and  that  no  waiver  is  pleaded.  The  answer  avers  that  Crea- 
ger concealed  and  kept  from  the  defendant  all  knowledge  of 
the  existence  of  the  mortgage.  It  is  an  affirmative  defense, 
and  the  law  makes  a  denial.  The  proofs  do  not  sustain  the 
defense.  Notice  to  the  agent  was  notice  to  the  company,  and 
the  failure  to  indorse  the  encumbrance  on  the  policy  was 
because  both  the  company  and  Creager  were  in  error  as  to 
the  law  applicable  to  the  facts.  This  thought  is  conclusive  as 
to  the  point  urged  as  to  the  admissibility  of  the  evidence  to 
show  that  Creager  told  the  agent  of  the  existence  of  the 
mortgage,  it  being  contended  that  such  testimony  was  inad- 
missible in  the  absence  of  a  plea  of  waiver. 

8.  On  the  twenty-ninth  day  of  February,  1884,  Creager 
made  to  P.  Cadwell  a  deed  of  the  premises,  which  the  court 
found  to  have  been  intended  by  the  parties  to  it  as  a  mort- 
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gage,  to  secure  two  thousand  seven  hundred  dollars,  and  the 
finding  has  full  support  in  the  evidence.  It  is  urged  that 
even  as  a  mortgage  it  was  such  a  violation  of  the  conditions 
of  the  policy  as  to  avoid  it.  "  Condition  1 M  of  the  policy 
provides  that,  if  "the  risk  be  increased  by  any  means  what- 
ever within  •*•  the  control  of  the  assured  w  it  shall  be  void. 
This  is  the  only  provision  of  the  policy  which  we  find  that 
can  be  construed  as  against  subsequent  encumbrance.  It  is 
a  sort  of  blanket  provision,  without  such  specification  as  to 
give  it  legal  exactness — that  is,  to  enable  the  law,  from  the 
language  used,  to  define  the  intent  of  the  parties;  as  by  speci- 
fying encumbrances  or  other  faots  that  would  increase  the 
risk,  not  comprehending,  in  a  literal  sense,  so  much  as  to  in- 
dicate that  less  was  really  intended.  It  is  not  to  be  known 
from  the  language  of  the  policy  the  particular  facts  that  the 
parties  contemplated  would  increase  the  risk.  The  striking 
of  matches  for  lighting  lamps  or  fires,  increasing  the  number 
of  fires,  increasing  the  number  of  lodgers  in  the  building,  the 
changing  or  increasing  of  employees,  and  very  many  other 
facts,  would  increase  such  a  risk,  but  it  is  not  to  be  believed 
that  it  was  contemplated  that  all  of  such  increases  of  risk 
were  designed  to  render  the  policy  void.  It  was  competent  for 
the  parties  to  speeify  facts  that  should  increase  the  risk,  and 
where  it  is  not  done,  but  such  general  language  is  used,  it  is, 
we  think,  a  question  of  fact  for  the  court  whether  a  particular 
fact,  claimed  to  increase  the  risk,  was  really  one  that  the  par- 
ties contemplated  or  not,  or,  perhaps,  whether  a  particular 
fact  did  amount  to  an  increase  of  the  risk.  It  is  likely  gen- 
erally true  that  an  encumbrance  that  lessens  the  interest  of 
the  assured  in  the  property  adds  to  the  risk  of  the  insurer, 
but  collateral  facts  may  vary  the  rule.  The  usual  custom  is 
to  provide  in  terms,  in  the  policy,  against  encumbrance,  except 
by  permission  of  the  company,  and  where  it  is  not  done,  as  in 
this  case,  we  are  not  prepared  to  hold,  as  a  matter  of  law,  that 
the  parties  designed  it  The  district  court  must  have  found 
that  the  encumbrance  was  not  a  breach  of  the  conditions,  for 
it  found  the  fact  of  the  encumbrance,  and  yet  sustained  the 
policy. 

•*•  4.  There  is  a  claim  that  there  was  a  partnership  formed 
between  Creager  and  Grow  that  rendered  the  policy  void. 
The  evidence  was  in  decided  conflict  on  the  point,  and  the 
finding  of  the  court  below  concludes  us. 

5.  In  the  proofs  of  loss  the  total  amount  stated  was  four 
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thousand  three  hundred  and  three  dollars  and  seventeen 
cents.  On  this  basis  the  proportion  of  the  defendant  com- 
pany would  be  less  than  the  judgment  entered  below,  but  the 
court  found  the  total  loss  greater  than  that  stated  in  the 
proofs  of  loss,  and  greater  than  the  aggregate  amount  of 
insurance,  which  would  make  the  defendant  company  liable 
for  the  face  of  the  policy;  and  that,  with  interest  accrued,  is 
what  the  judgment  is  for.  It  is  urged  that  the  proofs  of  loss 
should  be  conclusive  as  to  the  amount  recoverable.  Whatever 
should  be  the  general  rule  in  this  respect,  it  is  sufficient  to 
say  that  the  court  found  that  the  agent  of  the  company  really 
prepared  the  proofs  of  loss  with  the  assistance  of  Creager, 
and  that  in  making  such  proofs  "  there  was  no  fraud  or  con- 
cealment, nor  attempt  at  fraud  or'concealinent,  on  the  part  of 
said  Creager."  If,  then,  the  proofs  did  not  represent  the 
actual  loss,  no  less  can  be  said  than  that  it  was  a  mistake, 
and  no  mistake  thus  made  should  be  permitted  to  limit  a 
recovery. 
The  judgment  is  affirmed. 


Insurance— Misstatement*  in  Policy—- Effect  of  Knowledge  of 
Agent. — At  to  when  policies  of  insurance  filled  oat  by  the  agent  of  the 
company  are  not  avoided  by  misstatements  therein,  see  Beebe  v.  Ohio  etc 
Ins.  Co.,  93  Mich.  514;  32  Am.  St.  Rep.  519,  and  note;  Haire  v.  Ohio  etc  Inc 
Co.t  93  Mich.  481;  32  Am.  St.  Rep.  516,  and  note;  Mesterman  v.  Home  MuU 
Ins.  Co.,  5  Wash.  524;  34  Am.  St.  Rep.  877,  and  note;  also  the  extended 
note  to  Wheaton  v.  North  British  etc  Ins  Co.t  9  Am.  St.  Rep.  230. 

Insurance — Increase  of  Risk. — A  condition  in  a  policy  forfeiting  it,  if 
the  insured  property  is  so  changed  as  to  increase  the  risk,  is  not  broken  by 
such  a  ohange  as  not  only  fails  to  increase  the  risk  but  actually  diminishes 
it:  Esch  v.  Home  Ins.  Co.,  78  Iowa.  334;  16  Am.  St.  Rep.  443. 

Insurance.— The  Insured  Is  Not  Concluded  by  the  Certificate  or  the 
Magistrate  as  to  the  Amount  of  Loss  required  by  the  policy  to  be  fur- 
nished as  part  of  the  proofs  of  loss,  but  may,  notwithstanding  such  certificate, 
establish  by  witnesses  the  true  amount  of  the  loss:  Birmingham  etc  Ins,  Cc 
t.  Pulver,  126  111.  329;  9  Am.  St.  Rep.  598,  and  note;  note  to  Kelly  t.  Sun 
Fire  Office,  23  Am.  8c.  Rep.  26a  Proofs  of  loss  are  no  part  of  the  insurance 
oontraol,  and  the  insured  is  not  estopped  from  showing  that  a  statement  in 
the  proofs  is  a  mistake:  McMaster  r.  Insurance  Co.,  55  N.  Y.  222;  14  Am. 
Rep.  239;  Fowls  r.  Springjieid  Ins,  Oa.,  122  Mass.  191;  23  Am.  Rep.  308. 
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In  be  Terrill. 

(08  Kama*,  29.) 

ObffUl— Tbbub  of— Powbb  of  Clerk  to  Adjoubh. — The  failure  of  a  Judge 
to  attend  and  open  his  court  upon  the  day  appointed  by  law  for  the 
beginning  of  the  term  operates  to  lapse  and  end  that  term,  and  no  fur- 
ther session  of  the  oonrt  can  be  held  until  the  next  regular  term,  or  until 
a  special  term  is  legally  called.  In  such  case  the  clerk  of  the  court  can- 
not, in  the  absence  of  statutory  power,  adjourn  the  court  from  day  to- 
day, or  until  a  future  day,  and  the  arrival  of  the  judge  for  the  com- 
mencement of  the  term. 

Void  Judgments— Jurisdiction — Lapsed  Term  of  Court.— A  person  tried 
and  convicted  of  crime  at  a  lapsed  term  of  court,  and  at  a  time  when 
the  oonrt  cannot  legally  be  held,  is  tried  when  the  court  is  without 
Jurisdiction,  and  the  judgment  of  conviction  is  void* 

0.  R.  Buekner,  for  the  petitioner. 

8.  P.  King  and  27.  Huston,  for  the  respondent. 

••  Johnston,  J.  An  indictment  was  returned  by  the  grand 
jury  of  Payne  county,  Oklahoma  territory,  charging  Ira  N. 
Terrill  with  the  offense  of  murder,  and  at  the  trial,  held  Sep- 
tember 26, 1892,  he  was  convicted  of  the  offense  charged,  and 
the  punishment  fixed  by  the  jury  was  imprisonment  in  the- 
penitentiary,  at  hard  labor,  for  life.  Subsequently,  the  sen- 
tence of  the  court  was  pronounced,  adjudging  that  Terrill  be 
confined  in  the  territorial  penitentiary  at  Lansing,  Kansas* 
for  the  term  of  his  natural  life,  where  he  was  conveyed,  and 
18  now  held  in  custody  by  the  warden  of  that  prison.  Ha 
seeks  release  here  by  a  proceeding  in  habeas  corpus,  and  in 
his  application  he  alleges  several  grounds  why  his  imprison* 
ment  is  illegal,  only  one  of  which  it  will  be  necessary  to 
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notice.  He  asserts  that  the  trial  was  had  and  the  judgment 
rendered  at  a  time  not  authorized  by  law;  that  the  court  was 
then  without  jurisdiction  to  take  any  proceedings  against 
him,  and  hence  the  sentence  and  judgment  of  the  court  are 
absolutely  void. 

Tn  pursuance  of  law,  the  terms  of  the  district  courts  of 
Oklahoma  were  fixed  by  order  of  the  supreme  court,  and  the 
terms  are  required  to  be  held  in  the  county  of  Payne,  com- 
mencing on  the  third  Tuesday  in  April,  and  the  first  Tuesday 
of  November  of  each  year.  The  petitioner  was  tried  in  1892, 
and  during  the  time  within  which  the  April  term  might  have 
been  held;  but  it  appears  that  the  judge  of  that  court  was  not 
present  at  the  time  and  place  when  the  April  term  of  court 
should  have  begun,  nor  was  he  present  in  person  for  several 
days  afterward.  The  court  should  have  been  opened  on  April 
19th,  but  the  judge  did  not  appear  until  the  26th  of  that 
•month,  when  he  opened  and  held  court  until  April  30,  1892. 
Several  adjournments  were  made  by  the  court,  one  of  which 
was  to  June  14,  1892,  but  the  judge  of  the  court  again  failed 
to  appear,  when  the  clerk  attempted  to  adjourn  the  court  until 
91  August  16,  1892.  At  the  latter  date  the  judge  appeared 
in  person,  and  held  court  from  time  to  time,  with  intervening 
adjournments,  until  September  26,  1892,  when  the  trial  and 
-conviction  of  the  petitioner  occurred. 

The  failure  of  the  judge  to  appear  and  open  court  upon  the 
day  appointed  resulted  in  the  loss  of  the  term,  and  proceed- 
ings had  by  a  court  at  a  time  not  authorized  by  law  are  abso- 
lutely void.  There  was  then  no  statute  of  Oklahoma  providing 
for  the  adjournment  of  the  court  by  the  clerk  or  other  of  its 
-officers  in  case  of  the  nonattendance  of  the  judge.  A  statute 
since  enacted,  and  which  went  into  effect  in  August  of  the 
present  year,  provides  that  if  the  judge  of  a  court  fails  to 
•attend  at  the  time  and  place  appointed  for  holding  his  court, 
the  sheriff  shall  have  power  to  adjourn  it  from  day  to  day 
until  the  judge  does  attend  or  a  judge  pro  tern,  is  selected; 
and  if  the  judge  is  not  present  and  a  judge  pro  tern,  is  not 
selected  within  two  days  after  the  first  day  of  the  term,  the 
<ourt  stands  adjourned  for  the  entire  term:  Oklahoma  State., 
par.  4626.  There  is  ample  power  in  a  court  which  has  been 
regularly  convened  to  adjourn  to  a  future  time*  provided  it 
be  not  beyond  the  term;  but,  in  the  absence  of  a  statute 
.authorizing  it,  the  olerk  or  other  ministerial  officer  oan- 
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not  act  for  the  judge  in  either  opening  or  adjourning  oourt 
The  clerk  is  a  ministerial  officer,  and,  without  statutory 
authority,  can  exercise  no  judicial  function.  The  opening, 
holding,  and  adjournment  of  court  are  the  exercise  of  judicial 
power  to  be  performed  by  the  court.  To  perform  the  func- 
tions of  a  court,  the  presence  of  the  officers  constituting  the 
court  is  necessary,  and  they  must  be  present  at  the  time  and 
place  appointed  by  law.  A  "  court "  is  defined  by  Bacon  to 
be  "an  incorporeal  political  being,  which  requires  for  its 
existence  the  presence  of  its  judges,  or  a  competent  number 
of  them,  and  a  clerk  or  protbonotary,  at  or  during  which, 
and  at  a  place  where  it  is  by  law  authorised  to  be  held,  and 
the  performance  of  some  public  act  indicative  of  the  design 
to  perform  the  functions  of  a  court":  Bacon's  Abridgment, 
tit.  "Court,"  A;  Hawes  on  Jurisdiction  of  Courts,  sec.  27. 
44  To  give  existence  to  a  court,  then,  **  its  officers,  and  the 
time  and  place  of  holding  it,  must  be  such  as  are  prescribed 
by  law":  Hobart  v.  Hobart,  45  Iowa,  503.  There  being  no 
authority  in  law  for  the  clerk  to  open  and  adjourn  court,  the 
consequence  of  the  failure  of  the  judge  to  appear  upon  the 
day  appointed  for  holding  the  court  was  the  loss  of  the  term: 
Union  Pac.  Ry.  Co.  v.  Hand,  7  Kan.  380;  People  v.  Bradwell, 
2  Cow.  445;  People  v.  Sanchez,  24  Cal.  17;  Stati  v.  Roberts, 
8  Nev.  239;  Brown  on  Jurisprudence,  sec.  22;  12  Am.  &  Eng. 
Sncy.  of  Law,  296.  In  the  case  of  Wight  v.  Wallbaum,  39 
111.  554,  the  court  was  regularly  in  session  on  the  23d  of 
August,  and  regularly  adjourned  until  the  following  day. 
After  that  time  several  adjournments  were  entered  when  no 
judge  was  present.  In  reviewing  the  question,  the  court  said: 
44 After  the  23d,  for  want  of  a  judge,  no  legal  business  could 
have  been  transacted,  and,  for  that  reason,  the  court  stood 
adjourned.  The  judge  who  opened  court  might,  no  doubt, 
have  adjourned  to  a  specified  day,  had  the  business  of  the 
court  required  it,  and  business  might  have  been  regularly 
resumed  at  that  time.  The  judge  had  no  power  to  authorize 
the  ministerial  officers  of  the  court  to  exercise  judicial  powers, 
even  in  opening  and  adjourning  the  court.  They  not  having 
such  authority,  and  the  court  not  having  been  opened  on  the 
24th  by  a  judge  authorized  to  exercise  the  jurisdiction  of  the 
court,  it  stood  adjourned  after  the  23d,  and  that  must  be 
regarded  as  the  last  day  of  the  term":  See,  also,  In  re  Milling- 
ton,  24  Kan.  214;  Lewis  V.  Hoboken,  42  N.  J.  L.  879;  Hoye  v. 
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State,  39  Oa.  718;  Wightman  v.  Kanner,  20  Ala.  446;  Brum- 
ley  v.  State,  20fcArk.  77;  Thomas  v.  Fogarty,  19  CaL  644. 

The  failure  of  the  judge  of  the  district  court  for  Paynw 
county,  Oklahoma,  to  attend  and  open  court  upon  the  ap- 
pointed day  operated  to  end  the  term;  and  no  further  session 
of  the  court  could  be  held  until  the  next  regular  term,  or 
until  a  special  term  was  legally  called.  To  meet  such  exi- 
gencies, most  of  the  states  have  enacted  statutes  for  preserving 
the  term  similar  to  those  now  in  force  in  Oklahoma  territory 
and  in  Kansas.  In  the  absence  of  such  a  statute,  the  clerk 
was  powerless  to  keep  the  court  open  until  the  arrival  of  the 
judge,  many  days  after  the  time  for  the  commencement 
**  of  the  term.  The  petitioner  was  tried  after  the  April  term 
had  lapsed,  and  the  proceedings  in  connection  with  his  trial 
and  conviction  must  be  regarded  as  coram  nonjudice,  and  void. 
Although  the  right  of  the  court  to  inquire  into  the  illegal 
restraint  of  the  petitioner  is  questioned,  no  substantial  objec- 
tion to  its  jurisdiction  is  or  can  be  urged.  He  is  imprisoned 
in  Kansas  and  within  the  jurisdiction  of  the  court,  and  there 
is  undoubted  power  in  the  court  to  inquire  into  the  cause  of 
his  restraint.  Having  been  tried  and  convicted  at  a  time 
when  the  court  could  not  be  legally  held,  the  court  was  with- 
out jurisdiction,  and  the  conviction  was  void. 

While  the  petitioner  must  be  released  from  imprisonment 
at  the  penitentiary,  and  from  the  custody  of  the  warden,  our 
judgment  will  not  operate  as  an  unqualified  discharge.  So 
far  as  appears  here,  he  was  regularly  indicted;  and,  as  the 
proceedings  had  against  him  were  without  jurisdiction  and 
void,  it  is  possible  there  was  no  jeopardy,  and  that  anotiier 
trial  may  be  had.  The  warden  will,  therefore,  be  directed  to 
release  the  petitioner  from  imprisonment  in  the  penitentiary, 
and  deliver  him  to  the  custody  of  the  sheriff  of  Payne  county, 
Oklahoma  territory,  and  for  such  further  proceedings  as  the 
prosecuting  officers  may  desire  to  take. 

All  the  justices  concurred. 


Courts. — Proceedings  and  jndgments  of  a  special  term  of  court,  when  the 
holding  of  inch  term  is  net  authorised,  are  coram  nan  judke;  Dunn  r.  State* 
2  Ark.  229;  36  Am.  Dec.  64.  The  failure  of  a  court  of  inferior  jurisdiction 
to  meet  at  the  time  and  place  fixed  by  law  will,  in  the  absence  of  a  con- 
trolling statute,  result  in  a  lapse  of  that  term:  Zoemitev.  8eelinger§  127  Lid. 
422.     See,  also,  Ettate  of  Hunter,  84  Iowa,  388. 

Jurisdiction— Bftect  of  Procskdisos  Without.— Judgments  of  a  court 
acting  without  authority  are  nullities:  Cockey  ▼.  Cok,  28  Md.  276;  92  Am. 
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Dec  688,  and  note;  Oarron  v.  Martin,  26  H.  J.  L/664;  69  Am.  Dec.  584,. 
•ad note;  Gray  t.  JVm,  1  N.  J.  Eq.  260;  22  Am. Dm.  606;  Mtikr r.  Brinker- 
Aqf,  4  Denio,  118;  47  Am.  Deo.  242;  Two  She*  Mf§.  Cfc,  v.  Apr,  74  Wit. 
210;   17  Am.  81  Rep.  181.    Bee,  also,  toe  extended  note  to  MorriU  ▼. 
Jfrrrtfl  28  Am.  Si  Rep.  1061 
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182  lAMUS,  64.] 

JWDOMMfTS— Amehpmjmit  of.— A  oonrt  of  record  may,  In  criminal  eases,  at 
the  eame  term  of  oonrt  in  which  the  conviction  ia  had,  and  before  execu- 
tion of  any  part  of  the  aentence,  change  or  amend  the  latter  in  form  or 
substanoe. 

Courts — Powzb  to  Correct  Rioords, — Coorta  of  record  haTe  the  power 
in  criminal,  aa  well  ae  efvil,  eases,  to  correct  clerical  errors  existing  in 
the  record  of  a  previous  term,  if  the  clerk  haa  failed  or  omitted  to  cor* 
rectly  record  a  judgment  in  fact  rendered,  and  enough  appears  in  other 
parts  of  the  record  or  official  memoranda  entered  at  the  time  of  the 
proceeding  of  the  court  to  clearly  show  that  anoh  mistake  baa  been 
made. 

Judgments — Amen  dmsitt  or — A  oonrt  cannot  oorrect  a  judgment  ae  in  fact 
rendered  after  the  term  baa  passed.  The  power  to  amend  or  change  the 
judgment  is  then  confined  to  the  oonrt  having  appellate  jurisdiction. 

Burglary— Judgment,  Whih  Erroneous,  But  Not  Void.— An  indictment 
charging  burglary  in  the  first  degree  also  includes  burglary  in  the  second 
degree,  and  although  it  la  erroneous  for  the  court  to  receive  a  verdict 
finding  the  accused  guilty,  ae  charged,  without  specifying  the  degree, 
and  then  sentence  him  to  imprisonment  only  authorised  in  case  of  con- 
viction for  the  highest  degree,  yet  the  judgment  is  not  void. 

Verdict  Finding  Defendant  Guilty  as  Charged  is,  in  effect,  a  finding 
that  he  is  guilty  of  every  matter  alleged  against  him  in  the  indiotmenl 

Habeas  Corpus— Review  or  Errors  oh.— Mere  error  or  irregularities  in 
court  proceedings  are  not  reviewable  on  habeas  corpus  for  the  discharge 
of  a  prisoner  committed  under  process  issued  on  final  judgment  of  a 
court  of  competent  jurisdiction. 

/•  /.  Hitt,  for  the  petitioner. 

John  T.  Little,  attorney  general,  for  the  respondent 

••  Allen,  J.  The  petitioner,  Joseph  Black,  was  charged 
by  the  county  attorney  of  Shawnee  county  with  the  crime  of 
burglary  in  the  first  degree.  He  was  tried  in  the  district 
court,  and  on  the  23d  of  April,  1890,  the  following  verdict 
was  rendered:  "We,  the  jury  impaneled  and  sworn  in  the 
above-entitled  case,  do,  upon  our  oaths,  find  the  defendant, 
Joseph  Black,  guilty  as  charged  in  the  information."  On  the 
26th  of  April,  1890,  he  was  sentenced  to  confinement  at  hard 
labor  in  the  penitentiary  for  the  term  of  twelve  years  from 
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that  da 7.  The  journal  entry  contains  the  following  recital: 
"Thereupon,  the  said  defendant,  Joseph  Black,  wae  duly- 
arraigned  for  sentence,  he  having  heretofore  been  convicted 
of  the  crime  of  burglary  in  the  third  degree,  as  shown  by  the 
verdict  returned  herein."  The  petitioner  was  thereupon  com- 
mitted to  the  penitentiary,  where  he  has  remained  in  con- 
finement ever  since.  He  now  asks  to  be  discharged  therefrom, 
and  his  counsel  contends  ill  his  behalf  that  the  judgment 
and  the  commitment  issued  thereon  are  void,  because  the 
judgment  recites  that  the  defendant  was  convicted  of  the 
crime  of  burglary  in  the  third  degree,  the  maximum  punish- 
ment for  which,  under  the  law,  is  five  years  in  the  peniten- 
tiary. 

Since  the  petition  for  a  writ  of  habeas  corpus  was  presented 
to  this  court,  the  district  court  in  which  conviction  was  had 
has  made  an  order  amending  the  original  journal  entry,  by 
striking  out  the  word  "  third,"  and  inserting  the  word  "  first," 
thereby  making  the  record  read:  "Thereupon,  the  said  defend- 
ant, Joseph  Black,  was  duly  arraigned  for  sentence,  he  having 
been  convicted  of  the  crime  of  burglary  in  the  first  degree,  as 
shown  by  the  verdict  returned  herein."  It  is  conceded  that 
a  sentence  to  punishment  in  excess  of  that  authorized  by  law 
would  be  void.  Counsel  for  the  petitioner  contends  that  the 
record  is  conclusive;  that  the  journal  entry,  ••  with  its  recit- 
als, must  be  taken  as  we  find  it;  that  after  the  term  of  court 
at  which  the  judgment  was  rendered  no  change  or  altera- 
tion can  be  made  in  the  record;  that  the  petitioner,  being 
-confined  in  the  penitentiary,  cannot  have  his  rights  affected 
by  any  order  the  district  court  may  make;  «and  that  the 
legality  of  his  imprisonment  must  stand  or  fall  by  the  final 
Tecord  as  made  up  at  the  term  of  court  at  which  he  was  tried. 
On  the  other  hand,  it  is  claimed  that  courts  may  always 
correct  their  records  so  as  to  conform  them  to  the  actual 
facts,  and  make  them  speak  the  truth;  that  this  may  be 
-done  in  a  criminal,  as  well  as  in  a  civil,  case. 

We  think  the  general  doctrine  to  be  gleaned  from  the 
authorities  is,  that  at  the  same  term  of  court  at  which  the 
defendant  was  convicted,  and  before  execution  of  any  part  of 
the  sentence,  the  court  may  change  or  amend  the  sentence 
-either  in  form  or  substance;  but  that  after  the  expiration  of 
the  term  of  court,  the  judgment  in  fact  pronounced  by  the 
court  cannot  be  altered.  If  the  clerk  has  failed  or  omitted 
to  correctly  record  the  judgment  in  fact  rendered,  there  is 
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some  question  whether  the  court  may,  merely  from  Hi  own 
recollection  of  what  transpired,  or  on  oral  proof,  change  the 
record  after  the  adjournment  of  the  term ;  but  where  enough 
appears  in  other  parts  of  the  record,  or  official  memoranda, 
entered  at  the  time  of  the  proceeding  of  the  court,  to  show 
that  a  mistake  has  been  made  by  the  clerk,  then  the  author* 
ities  are  almost,  if  not  quite,  unanimous  in  holding  that  the 
correction  may  be  made.  The  following  authorities  hold  thai 
the  court  has  the  power  to  correct  errors  in  the  record,  in 
criminal  oases  by  nunc  pro  tunc  entries  made  at  a  subsequent 
term:  Burnett  v.  State,  14  Tex.  455;  65  Ana.  Dec.  131;  Common* 
wealth  y.  Weymouth,  2.  Allen,  144;  79  Am.  Dec  776.  In  the 
case  of  Ex  parte  Jones,  61  Ala.  899,  it  was  held:  "that  the 
inherent  common-law  power  of  the  courts  to  correct  clerical 
misprisions,  where  its  records  furnish  proper  basis  therefor, 
extends  to  criminal,  as  well  as  civil,  oases.91  In  the  case  of  In 
re  Wight,  184  U.  8. 136,  the  court  sustained  an  order  of  the  cir- 
cuit court  directing  the  entry  of  a  nunc  pro  tune  order  as  of  a 
former  term,  *T  where  there  were  no  written  memoranda  in 
the  case  on  which  to  base  such  order,  and  it  was  held  that 
"  when  it  is  found  by  a  circuit  court  of  the  United  States 
that  the  clerk  has  failed  to  put  in  the  record  an  order  which 
was  made  at  the  next  preceding  term  of  the  court,  remanding 
a  case  to  the  district  court,  the  circuit  court  may  direct  such 
an  order  to  be  entered  nunc  pro  tune" 

The  chief  justice  and  Justice  Harlan  dissented,  however, 
holding  that  the  court  had  no  power  to  make  such  order,  in 
the  absence  of  any  entry,  minute,  or  memorandum  to  proceed 
by:  Bee,  also,  1  Freeman  on  Judgments,  sec.  71. 

We  think,  however,  it  is  well  settled  that  the  court  cannot 
correct  the  judgment  which  was  in  fact  rendered  after  the 
term  has  passed,  the  power  to  change  or  amend  the  judgment 
then  being  confined  to  the  court  having  appellate  jurisdic- 
tion: Freeman  on  Judgments,  sec.  70;  Church's  Habeas 
Corpus,  sec.  377;  Ex  parte  Lange,  18  Wall.  163;  People  v.  Ids- 
eomb,  60  N.  Y.  559;  19  Am.  Rep.  211;  Thompson  v.  Thompson, 
73  Wis.  84;  Stannard  v.  HubbeU,  123  N.  Y.  520. 

It  is  contended  that,  even  conceding  the  power  of  the  court 
to  correct  the  record  in  accordance  with  the  facts,  the  sen* 
tence  actually  imposed  is  unwarranted,  and  for  that  reason 
that  the  nunc  pro  tunc  order  of  the  district  court  cannot  be 
upheld;  that  the  defendant  was  charged  with  the  crime  of 
burgla/y  in  the  first  degree;  that  this  charge  includes  bur* 
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glary  in  the  second  degree:  Stat*  v.  Behm,  17  Kan.  402;  that 
the  verdict  of  the  jury  fails  to  specify  the  degree  of  the 
offense  of  which  they  convicted  the  defendant*  and  there- 
fore that,  within  the  authority  of  Slat*  t.  Reddick,  7  Kan. 
143,  and  State  r^Hmber,  8  Kan.  447,  no  judgment  could  be 
founded  on  the  verdict.  In  the  case  of  State  v.  Jennings,  24 
Kan.  648,  this  question  was  again  before  the  court,  and  the 
cases  of  State  v.  Reddick,  7  Kan.  143,  and  State  v.  Huber,  8 
Kan.  447,  were  discussed  by  the  court,  and  a  majority  of  the 
judges  expressed  the  opinion  that  where  a  defendant  is 
charged  with  murder  in  the  **  first  degree,  and  a  verdict 
rendered,  finding  him  guilty  as  charged  in  the  information, 
such  verdict  is  not  absolutely  void,  and  a  judgment  entered 
thereon,  though  it  might  be  erroneous  under  the  authority  of 
the  former  cases,  if  duly  challenged,  would  not  be  a  nullity. 

Where  a  defendant  is  in  close  confinement,  and  afforded  no 
opportunity  to  appear  in  court  and  protect  his  rights,  the 
power  to  correct  records  of  conviction  made  at  former  terms 
of  court  should  certainly  be  exercised  only  with  the  greatest 
caution.  The  writer  entertains  serious  doubts  whether,  in 
any  case,  the  judgment  itself  should  be  changed  after  the 
term  of  confinement  has  commenced;  but  in  this  case  it  is 
not  attempted  to  change  the  punishment  inflicted  in  any 
particular.  The  only  correction  is  of  a  recital,  which,  it  ap- 
pears from  the  whole  record,  is  clearly  a  clerical  error.  The 
defendant,  being  charged  with  burglary  in  the  first  degree, 
could  not  hare  been  convicted  of  burglary  in  the  third  degree, 
because  the  facts  necessary  to  constitute  that  offense  are  not 
included  in  the  charge  contained  in  the  information.  The 
verdict  finds  the  defendant  guilty  as  charged.  The  majority 
of  the  court,  in  State  v.  Jennings,  24  Kan.  642,  seem  inclined 
to  hold  that  this  is,  in  effect,  a  finding  that  he  is  guilty  of 
every  matter  alleged  against  him  in  the  information,  and 
therefore  of  burglary  in  the  first  degree;  but  this  we  do  not 
need  to  decide. 

We  think  the  facts  that  the  defendant  was  charged  with 
burglary  in  the  first  degree,  found  guilty  as  charged,  and 
then  sentenced  by  the  court  to  a  term  of  imprisonment  only 
authorized  in  case  of  a  conviction  for  the  highest  degree  of 
the  offense  warranted  the  court  in  correcting  the  recital,  as 
was  done  in  this  case. 

We,  then,  have  only  to  consider  the  further  question, 
whether  the  judgment  is  void  because  the  verdict  does  not 
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sustain  it  That  it  may  be  erroneous  wfll  not  avail  the 
petitioner  in  this  case.  Section  671  of  the  Gods  of  Civil 
Procedure  provides: 

"No  court  or  judge  shall  inquire  into  the  legality  of  any 
**  judgment  or  process  whereby  the  party  is  in  custody 9  or 
discharge  him  when  the  term  of  commitment  has  not  expired 
in  either  of  the  cases  following;  2.  Upon  any  process  issued 
on  any  final  judgment  of  court  of  competent  jurisdiction." 

Mere  errors  and  irregularities  are  not  reviewable  on  a  writ 
of  habeas  corpus:  Church's  Habeas  Corpus,  sec.  348;  Franklin 
t.  We$ifaUy  27  Ean.  614;  Ex  parte  Nye,  8  Kan.  99.  We  think 
the  record  in  this  case  shows  that  the  district  court  regarded 
the  verdict  as  a  verdict  of  guilty  of  burglary  in  the  first  de- 
gree, and  proceeded  to  sentence  the  defendant  accordingly. 
In  doing  so  the  court  acted  judicially,  and  judicially  deter- 
mined the  effect  of  the  verdict  If  the  court  erred,  the  defend- 
ant had  his  remedy  by  appeal.  He  neglected  to  avail  himself 
of  that  right  We  do  not  think  he  can  now  obtain  his  dis- 
charge from  custody  because  of  an  erroneous  decision  of  the 
court  as  to  the  force  and  effect  of  the  verdict  The  writ  will 
be  refused. 

All  the  justices  concurring. 


Criminal  Trials— Amendment  or  Sentence.— A  judge  of  the  superior 
court  has  the  power  to  revise  and  increase  the  sentence  imposed  upon  a  con* 
vict  daring  the  same  term  of  court,  and  before  the  original  sentence  has  gone 
into  operation:  Commonwealth  v.  Weymouth,  2  Allen,  144;  79  Am.  Deo.  776, 
and  extended  note;  but  the  sentence  cannot  be  revised  after  the  prisoner 
has  been  duly  committed  pursuant  to  it:  Brawn  v.  Bice,  57  Me.  65;  2  Am. 
Rep.  11. 

Courts— Power  to  Correct  Records. — A  court  has  implied  authority 
to  amend  its  records  so  as  to  make  them  conform  to  the  facts  and  truth  of 
the  case,  and  may  do  so  upon  any  competent  legal  evidence:  Frink  v.  Frink, 
43  N.  H.  508;  82  Am.  Dec.  172,  and  note;  80  Am.  Dec.  189,  and  note;  Crexi 
v.  McCaferty,  124  Pa.  St.  200;  10  Am.  St.  Rep.  578;  Crirn  v.  Resting,  89 
Gal.  478;  23  Am.  St  Rep.  491;  Gibson  v.  Chouteau,  45  Mo.  171;  100  Am.  Deo. 
866,  and  note.  Every  court  has  power  not  only  to  direct  its  clerk  to  correct 
clerical  errors,  but  to  order  its  files  and  records  to  be  restored  to  their  orig- 
inal condition  where  they  have  been  improperly  altered  or  defaced:  Hollister 
v.  Judges,  8  Ohio  St.  201;  70  Am.  Dec.  100,  and  note.  A  court  cannot  alter 
records  of  its  proceedings,  but  may  correct  errors,  so  that  such  material 
issues  may  be  formed  as  will  settle  the  pending  controversy:  Heaston  v. 
CmchmaM  etc  B.  B  Co.,  16  Ind.  275;  79  Am.  Deo.  480,  and  note;  but  this 
will  not  be  done  where  there  has  been  long  delay  on  the  part  of  those  seek* 
log  relief:  Harrison  v.  Hargrove,  109  N.  O.  346. 

Judgments — Amendment  After  Term. — A  court  cannot  alter  or  vary 
its  final  judgment  after  the  term  at  which  it  was  rendered,  except  to  correct 
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clerical  error*  or  omlwons:  Carlisle  r.  Killthrcw,  91  Ala.  851}  it  Asa.  8t» 
Rep.  915,  and  not*  with  the  cases  collected.  A  court  may  amend  elerieal 
errors  after  the  expiration  of  the  term:  WhUweU  t.  Jftnor*,  •  MiaY  *4;  ft 
Am.  Deo.  220,  and  note;  De  Hymel  v.  Scotttat  etc  Co.,  80  Tex.  491.  So* 
also,  the  extended  note  to  Bramlet  v.  Pidbett,  12  Am.  Dec.  36L 

Cbousal  Law — Verdict — Dsqrxh  or  Oftknsx. — Upon  a  trial  for  mur- 
der, where  the  indictment  charges  no  degree,  and  where  there  are  two  de- 
gree! of  murder,  a  verdict  of  "  guilty,"  specifying  no  degree,  is  bad,  and  av 
judgment  cannot  be  rendered  on  it:  Hoga*  t.  State,  80  Wis.  428;  11  Am. 
Rep.  575;  State  w.  Rover,  10  Nev .  388;  21  Am.  Rep.  745.  But  compare  Welch 
v.  SUitc,  50  Ga.  128;  15  Am.  Rep.  69a 

Habeas  Corpus — Rbtcbw  or  Rbror  ov.—Habea*  corpus  does  not  lie  to> 
correct  any  irregularity  of  procedure  where  there  if  jurisdiction:  ftp  parte 
Prince,  27  Fla.  196;  26  Am.  8t  Rep.  67,  and  note;  Turner  t.  Goafey,  132 
Ind.  248;  32  Am.  St.  Rep.  251.  800,  alio,  the  extended  note  to  Oommomwenttk 
v.  Ltcky,  26  Am.  Deo.  40. 
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Niw  Trial.— Upon  a  hearing  of  amotion  after  judgment  a  motion  for  a 
trial  is  not  essential  to  a  review  on  appeal. 

Kxw  Trial. — A  motion  for  a  new  trial  is  not  essential  to  a  review  on  appeal 
of  proceedings  upon  a  motion  to  set  aside  a  sale  of  land. 

Homesteads — Exsmptions — Purchase  Monsy. — A  debt  created  by  a  home. 
stead  owner  by  borrowing  money  from  a  third  person,  without  any  spa* 
oifio  agreement  or  understanding  that  euoh  borrowed  money  is  to  bo 
used  in  the  purohase  of  the  homestead  or  the  erection  of  improvements 
thereon,  is  not  a  lion  against  the  homestead,  and  it  is  exempt  from  the) 
payment  thereof, 

A.  D.  Gilkeson,  for  the  plaintiff  in  error. 

W.  L.  Aaron,  for  the  defendant  in  error. 

129  Johnston.  J.  This  proceeding  was  brought  to  review 
the  ruling  of  the  district  court  refusing  to  set  aside  a  sale  of 
real  estate  which  had  been  made  in  pursuance  of  an  order  of 
that  court.  The  order  was  made  in  an  action  brought  to 
recover  upon  an  indebtedness  of  two  hundred  dollars  due 
from  Anna  Dreese  to  Willis  A.  Myers,  and  to  foreclose  a  mort- 
gage given  to  secure  the  payment  of  the  indebtedness.  Per- 
sonal service  was  made  upon  the  defendant,  Mrs.  Dreese,  but 
she  filed  no  answer  and  made  no  defense.  On  May  12,  1888, 
judgment  was  rendered  for  the  amount,  and  for  a  foreclosure 
of  the  mortgage;  but  no  execution  of  the  judgment  was 
attempted  until  March,  1890,  when  the  order  of  sale  men* 
tioned  was  issued*    After  appraisement  and  due  notice,  a  sale 


Oct  189$.]  Dbbese  v.  Mykbs,  88T 

of  the  property — which  was  a  lot  in  Hays  City — was  made  on> 
April  26,  1889,  for  more  than  two-thirds  of  the  appraise*! 
value.  On  the  same  day,  Mrs.  Dreese  filed  her  motion  to  set* 
aside  the  sale,  the  principal  ground  of  which  was,  that  the- 
property  was  a  homestead  at  the  time  the  mortgage  was  given, 
and  foreclosed,  oceapied  by  herself  and  her  family,  consisting 
of  five  children;  that  she  was  a  married  woman,  and  her  hus- 
band was  still  living;  and  that,  as  the  mortgage  was  not 
signed  by  him,  and  he  was  not  made  a  party  to  the  action,, 
nor  given  notice  of  its  pendency,  the  mortgage  was  absolutely 
void,  and  a  sale  of  the  property  under  it  was  unwarranted^ 
and  illegal. 

The  testimony  offered  on  the  hearing  showed  that  the  house 
and  lot  on  which  the  mortgage  was  given  had  been  occupied 
as  a  homestead  by  herself  and  family  since  before  the  execu- 
tion of  the  mortgage,  and  that  her  husband,  who  was  liv- 
ing, had  not  signed  the  mortgage,  or  otherwise  given  hi* 
consent  to  its  execution.  It  appears  to  have  been  conceded- 
on  the  1S°  hearing  that  there  was  not  that  joint  consent  in* 
the  execution  of  the  mortgage  necessary  to  make  it  valid,  but  ■ 
it  seems  to  have  been  contended  that  the  debt  which  the 
mortgage  was  given  to  secure  arose  upon  obligations  for  the  - 
purchase  price  of  the  lot  sold,  and  for  the  erection  of  improve- 
ments thereon.  The  court  found  u  that  the  money  loaned  by 
the  plaintiff  to  defendant  was  used  by  defendant  to  pay  the 
purchase  price  of  said  real  estate,  and  to  pay  for  materials  for 
the  improvements  upon  the  same,  and  that  the  said  money 
was  used  to  discharge  said  indebtedness  and  the  liens  exist- 
ing thereon."  For  this  reason  Mrs.  Dreese's  motion  was 
denied,  and  the  sale  theretofore  made  confirmed.  The  testi- 
mony, however,  fails  to  sustain  the  finding  of  the  court. 

The  claim  of  Myers  that  no  review  can  be  had  because  no* 
motion  for  a  new  trial  was  made  is  not  good,  for  the  reason 
that,  upon  a  hearing  of  a  motion  after  judgment,  a  motion  for 
a  new  trial  is  not  essential  to  a  review.  It  appears  that  some 
of  the  money  borrowed  from  Myers  was  used  by  Mrs.  Dreese 
to  pay  a  balance  due  upon  the  lot,  and  another  part  was 
used  to  pay  for  lumber  previously  purchased  from  another, 
which  had  been  used  in  making  improvements  upon  the  lot. 
Neither  of  these  debts,  however,  was  due  to  Myers,  and  neither 
of  them  constituted  a  lien  against  the  house  and  lot  Some 
time  prior  to  the  execution  of  the  mortgage  she  purchased 
and  obtained  the  title  to  the  lot  from  Martin  Allen.    There 
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Fribhd  v.  Miller. 

IB  Kjjsu*  !».] 

Ktidescb— Obumr  Rnoonna  or  Axonim  State. — A  record  of  prop— dings 
of  a  court  of  another  state  or  territory,  dely  authenticated  as  required 
by  law,   b  adsjiisa ihla  in  evidence  to  show  that  sooh 


Owtroypnia  Fbloby — Von>  Kors»— An  agreessent  to  stifle  a  criminal 
pi  Pascal  ion,  or  to  withhold  proof  therein,  ao  aa  to  obstruct  the  course 
of  public  justice,  or  to  conceal  a  felony,  k  absolutely  void,  and  no 
recovery  can  be  had  upon  a  note  given  in  consideration  thereof. 

Btidescs — Pabol  to  Vaby  Wiirn. — The  rale  forbidding  the  introduc- 
tion of  parol  evidence  to  contradict*  add  to,  or  vary  a  written  instru- 
ment does  not  extend  to  evidence  offered  to  show  that  a  oontract  waa 
made  in  furtherance  of  objects  forbidden  by  statute,  by  common  law, 
or  by  the  general  policy  of  the  law. 

Actioh  to  recover  upon  a  note  for  seventeen  hundred  dol- 
lars, executed  by  H.  F.  and  J.  A.  Friend,  in  favor  of  C.  R. 
Miller,  payment  being  guaranteed  by  W.  R.  Tucker  and  W. 
Mathewson.    Judgment  for  plaintiff.    Defendants  appealed. 

Amidon  and  Conley,  and  N.  Allen,  for  the  plaintiffs  in 
error. 

Stanley  and  Hume,  for  the  defendant  in  error. 

144  Johnston,  J.  The  demurrer  to  the  evidence  admitted 
every  fact  and  conclusion  which  the  testimony  most  favorable 
to  the  defendants  below  tended  to  prove.  The  court  could  not 
weigh  conflicting  testimony,  nor  withdraw  the  case  from  the 
jury,  because  the  testimony  tending  to  establish  the  defense 
was  weak  and  unsatisfactory.  It  could  not  direct  a  verdict 
in  favor  of  Miller,  unless  the  opposing  parties  entirely  failed 
to  offer  proof  tending  to  establish  something  essential  to  the 
maintenance  of  their  defense:  Kansas  Pac.  Ry.  Co.  v.  Cousc, 
17  Kan.  571;  Brown  v.  Atchison  etc.  R.  R.  Co.,  81  Kan.  1; 
Christie  v.  Barms,  88  Kan.  817;  Sullivan  v.  Pheniz  Ins.  Con 
84  Kan.  177.  An  examination  of  the  testimony  and  of  the 
rulings  of  the  court,  together  14*  with  its  explanatory  re- 
marks, convinces  us  that  there  should  be  another  trial  of 
the  cause.  There  was  testimony  tending  to  show  that  when 
the  note  was  given  a  criminal  prosecution  was  pending  in 
the  courts  of  the  territory  of  Utah  against  Friend  and  Os- 
born  upon  a  charge  of  forgery.  This  was  shown  by  a  record 
of  the  proceedings  in  the  Utah  court,  authenticated  as  the 
law  requires.    The  contention  that  the  pr^eedings  were  not 
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sufficiently  authenticated  to  entitle  them  to  be  used  aa  eyl* 
donee  in  the  courts  of  this  state  is  not  good.  The  court  can 
take  notice  of  the  constitutions  of  other  states  constituting 
courts,  and  it  can  also  take  notice  of  the  acts  of  Congress  pro* 
viding  for  the  organization  of  territories  and  the  creation  of 
courts  therein,  so  far  as  the  jurisdiction  of  such  courts  is  shown: 
Dodge  v.  Coffin,  16  Kan.  277;  Haynea  v.  Cowen,  15  Kan-  337. 
Within  the  rule  of  these  authorities  the  authentication  in 
question  was  amply  sufficient,  and  justified  the  admission  of 
the  record.  More  than  that,  it  was  admitted  and  considered 
by  the  court,  and  may  justly  be  considered  by  this  court,  in 
determining  whether  there  was  sufficient  testimony  offered  to 
take  the  case  to  the  jury.  There  was  testimony  tending  to 
show  that  the  prosecution  was  begun  at  the  instance  of  Miller* 
who  had  employed  counsel  to  assist  in  the  prosecution,  and 
had  spent  money  to  procure  evidence  to  sustain  the  charge. 
There  was  other  testimony  tending  to  show  that  he  had  the 
control  and  possession  of  written  testimony  important  and 
material  to  a  successful  prosecution.  A  number  of  civil 
actions  between  these  parties  had  been  commenced,  and,  to 
settle  all  differences  between  them,  an  agreement  was  made 
for  the  compromise  and  dismissal  of  the  civil  actions;  and 
this  agreement  appears,  from  some  testimony,  to  have  in* 
volved,  also,  the  discontinuance  of  the  prosecution  in  Utah, 
and  the  surrender  by  Miller  of  the  testimony  of  which  he 
had  control  that  might  be  used  in  that  prosecution.  In  con- 
sideration of  these  agreements  the  note  in  question  was 
given. 

There  can  be  no  question  that  an  agreement  for  the  pur- 
pose of  stifling  criminal  prosecutions,  or  for  the  withholding 
of  14*  proof  so  as  to  obstruct  the  course  of  public  justice,  is 
absolutely  void.  The  defendants  in  the  prosecution  were 
charged  with  a  forgery,  and  the  compounding  of  such  an 
offense  is  itself  a  felony.  An  agreement  or  understanding, 
express  or  implied,  to  conceal  a  felony,  or  to  abstain  from  a 
prosecution  thereof,  or  to  withhold  any  evidence  thereof,  is 
punishable  by  confinement  at  hard  labor  for  a  term  not 
exceeding  five  years:  Grimes  Act,  sec.  161.  If  the  con- 
sideration for  the  note  was  that  Miller  should  withhold  or 
suppress  material  evidence  and  prevent  further  prosecution 
of  the  charge,  or  if  these  things  were  a  part  of  the  consider* 
ation  for  the  note,  it  would  vitiate  the  whole,  and  no  recovery 
could  be  had  upon  it:   Qerlach  v.  Skinnert  34  Kan.  86;  55 
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no  consideration  by  the  court.  It  is  probable,  as  contended, 
that  the  provisions  of  the  written  agreement  not  to  employ 
counsel  or  other  persons  to  assist  in  conducting  the  prose- 
cution in  Utah,  and  not  to  provide  money  or  obligation  for 
money  to  carry  on  the  prosecution,  or  to  procure  the  presence 
of  witnesses  at  the  trial,  may  not  be  in  violation  of  law  or 
morals;  but  this  writing  will  not  prevent  the  parties  from 
showing  the  exact  consideration  for  the  note,  although  it 
might,  to  some  extent,  be  at  variance  with  the  writing. 
Parol  testimony  is  admissible,  not  to  contradict  the  instru- 
ment, but  to  show  that  it  is  illegal  and  altogether  void. 
44  The  rule  which  forbids  the  introduction  of  parol  evidence 
to  contradict,  add  to,  or  vary  a  written  instrument  does  not 
extend  to  evidence  offered  to  show  that  a  contract  was  made 
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in  furtherance  of  objects  forbidden  bj  statute,  bj  oommon 
law,  or  by  the  general  policy  of  the  law":  Martin  v.  Clarke,  8 
R.  I.  889;  5  Am.  Rep.  586;  Peed  v.  McKee,  42  Iowa,  689;  20 
Am.  Rep.  681;  Greenleaf  on  Evidence,  sec.  284;  Browne  on 
Parol  Evidence,  sees.  83,  84;  Jones  on  Construction  of  Con- 
tracts, sec.  191.  •  Under  the  rule  of  these  authorities  some 
of  the  testimony  which  was  excluded  should  have  been 
admitted;  but  there  was  enough  of  that  which  was  admitted 
to  carry  the  case  to  the  jury.  It  is  true  that  the  evidence 
respecting  the  agreements  of  the  parties  as  to  the  Utah  pros- 
ecution is  weak  and  somewhat  contradictory,  and,  possibly, 
if  submitted,  the  jury  might  have  brought  in  such  a  verdict 
as  the  court  directed.  The  plaintiffs  in  error,  however,  were 
entitled  to  have  the  testimony,  with  all  its  contradictions  and 
inconsistencies,  submitted  to  the  jury,  and  the  value  and 
sufficiency  of  the  same  were  questions  for  their  determina- 
tion. The  averments  of  the  answer  were  somewhat  general  with 
respect  to  the  illegal  agreement,  but  they  were  not  attacked 
upon  this  ground  except  by  objections  to  testimony  when 
the  court  refused  to  permit  an  amendment.  Under  the  cir- 
cumstances, we  think  that  14S  the  proof  offered  was  entitled 
to  consideration.  As  there  must  be  a  new  trial  of  the  cause, 
the  averments  of  the  answer  may  be  made  as  specific  as  is 
necessary. 

The  error  of  withdrawing  the  case  from  the  jury  and 
directing  a  verdict  compels  a  reversal  of  the  judgment  and 
the  remanding  of  the  cause  for  another  trial. 

All  the  justices  concurred. 

Nnotublb  Instruments  Given  to  Compound  Felonim:  8ee  the- 
attended  notes  to  Workman  v.  Wright,  81  Am.  Rep.  649;  Hiil  v.  Freeman, 
40  Am.  Rep.  49;  Town  of  Hinesburgh  ▼.  Sumner,  81  Am.  Dee.  600;  and  the 
note  to  Cam  County  Bank  ▼.  Bricker,  88  Am.  St  Rep.  663. 
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Missouri  Pacific  Railway  Company  v.  Brnfro. 

[U  Kakbas,  287.] 
RAILROADS— LIABILITY  FOE  SURFACl  WATER. — A  railroad  company  it   not 

compelled  to  construct  a  culvert  upon  its  own  land  to  carry  off  surface 
water. 

3UiLBOAD8— Liability  Fob  Surface  Water,— The  fact  that  a  railroad 
company  raises  an  embankment  upon  its  own  land  which  prevents  the 
surface  water  falling  and  running  upon  the  land  of  an  adjoining  owner 
from  running  off  such  land,  and  causes  it  to  accumulate  thereon,  to  its 
■damage,  gives  to  the  latter  no  cause  of  action  against  the  former,  nor 
is  the  rule  changed  by  the  fact  that  a  oulvert  could  have  been  made 
under  such  embankment  sufficient  to  have  afforded  an  outlet  for  all 
surface  water,  nor  by  the  fact  that  a  culvert  placed  therein  was  insuf* 
ficienfc  to  afford  such  outlet. 

3SURTAOB  Water.— One  landowner  has  the  right  to  use  and  improve  his 
own  land  for  the  purposes  for  which  similar  land  is  ordinarily  used. 
He  may  raise  or  lower  its  surface,  even  though  the  effect  may  be  to 
prevent  surface  water,  which  before  flowed  upon  it,  from  going  npon  it, 
or  to  draw  from  adjoining  land  surface  water  which  would  otherwise 
remain  there,  or  to  shed  surface  water  over  land  on  which  it  would  not 
otherwise  go. 

IUilroads — Embankments — Liability  For  Surface  Watbr. — A  railroad 
company  which,  for  the  purpose  of  properly  constructing  its  roadbed  on 
its  own  right  of  way,  takes  earth  from  one  part  of  its  premises  and  usee 
it  upon  such  roadbed,  thus  leaving  an  excavation  or  ditch  along  each 
side  of  it,  this  being  the  ordinary  way  of  constructing  railroads  in 
prairie  countries,  is  not  liable  to  an  adjoining  landowner  for  injuries 
caused  by  an  accumulation,  or  the  prevention  of  an  accumulation*  of 
surface  water  occasioned  by  such  embankment. 

J,  H.  Richards  and  C.  E.  Benton,  for  the  plaintiff  in  error. 

S.  S.  Kirkpatrick,  for  the  defendant  in  error. 

S4°  Horton,  C.  J.    This  was  an  action  in  the  court  below 

l>y  Samuel  H.  Renfro  against  the  Missouri  Pacific  Railway 

Company  to  recover  damages  to  his  premises  resulting  from 

surface  water.     Before  the  damages  occurred  a  right  of  way 

was  properly  condemned  for  the  railway  company  through 

liia  premises,  and  the  damages  assessed  for  the  construction 

-of  the  road  were  received  by  him.     In  his  petition  Renfro 

alleged   that  the  railway  was  negligently  and  unskillfully 

-constructed,  with  deep  ditches  upon  the  sides  thereof,  for  a 

mile  or  more,  and  that  a  narrow  and  insufficient  culvert  was 

^constructed  under  the  road  on  his  land,  so  that  the  surface 

water  collected  and  conducted  down  on  his  land  was  unable 

to  pass  through  the  same.     Upon  the  trial  the  jury  found 

that  the  road  was  improperly  and  negligently  constructed! 

ibllows: 
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"By  digging  long  and  continuous  ditches  along  said  rail- 
road and  tearing  down  embankment  at  hedge  north  of  plain- 
tiff's premises,  thereby  conducting  a  large  volume  of  water 
onto  said  premises  that  would  not  otherwise  run  there,  thereby 
cutting  a  ditch  through  plaintiff's  land  and  otherwise  dam* 
aging  it.  Also,  by  constructing  a  culvert  so  small  through 
railroad  grade  that  the  water  could  not  run  off  without 
flooding  plaintiff 's  land  west  of  railroad.'9 

The  examination  of  the  evidence,  however,  shows  that 
there  was  no  evidence  introduced  to  sustain  the  finding  that 
the  railroad  was  not  properly  constructed.  The  railway  com* 
pany  had  a  right  to  construct  and  maintain  its  road,  and  all 
of  its  acts  were  done  upon  its  right  of  way,  for  which  Renfro 
received  compensation.  The  "  long  and  continuous  ditches  " 
referred  to  in  the  findings  were  caused  by  taking  dirt  from 
either  side  of  the  line  of  the  road  for  the  purpose  of  con- 
structing a  roadbed.    The  plaintiff  testified: 

"  Q.  This  road  is  now  level — about  with  the  ground? 

"A.  Graded  up. 

"  Q.  This  road  is  built  through  here,  and  there  are  borrow- 
pits  on  both  sides  of  it  where  they  took  out  the  dirt  to  make 
the  grade  ? 

"A.  Yes,  sin 

941  "  Q.  Those  ditches  are  where  they  took  out  the  dirt  to 
make  the  grade? 

"A.  Yes,  sir." 

The  "  tearing  down  of  the  embankment  at  the  hedge  north 
of  Renfro's  premises"  was  not  complained  of  in  the  petition, 
and,  even  if  it  were,  it  appears  from  the  evidence  that  the 
railway  could  not  have  been  constructed  without  cutting 
through  the  hedge,  and,  therefore,  that  was  not  an  improper 
or  negligent  act.    The  plaintiff  testified: 

"  Q.  Now,  the  hedgerow  crosses  the  railroad  here? 

u  A.  Yes,  sir. 

"  Q,  And  in  making  that  right  of  way  they  cut  a  olaot 
through  the  hedgerow? 

"  A.  Yes,  sir. 

"  Q,  And  the  water  turned  into  that  ditch? . 

"  A.  Yes,  sir. 

"  Q.  They  could  n't  very  well  build  a  road  without  doing 
that,  could  they? 

•*  A.  No,  sir. 

"Q.  They  couldn't  at  all? 
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*  A.  No,  sir;  but  I  don't  consider  that  I  am  responsible  for 
that." 

In  reference  to  the  culvert  being  too  small,  it  is  sufficient  to 
say  that  the  company  was  not  compelled  to  construct  a  cul- 
vert upon  its  own  land  to  carry  off  surface  water.  In  Atchi- 
son etc.  R.  R.  Co.  v.  Hammer,  22  Kan.  763,  31  Am.  Rep.  21ft, 
it  was  decided  that — 

"  The  simple  fact  that  the  owner  of  one  tract  of  land  raises 
an  embankment  upon  it  which  prevents  the  surface  water 
falling  and  running  upon  the  land  of  an  adjoining  owner 
from  running  off  said  land,  and  causes  it  to  accumulate 
thereon,  to  its  damage,  gives  to  the  latter  no  cause  of  action 
against  the  former;  nor  is  the  rule  changed  by  the  fact  that 
the  former  is  a  railroad  corporation,  and  its  embankment 
raised  for  the  purpose  of  a  railroad  track,  nor  by  the  fact 
that  a  culvert  could  have  been  made  under  said  embank- 
ment sufficient  to  have  afforded  an  outlet  for  all  such  surface 
water." 

In  that  case  Brewer,  J.,  speaking  for  the  court,  remarked: 

"  No  exception  is  shown  to  the  general  rule  by  the  fact  that 
the  party  raising  the  embankment  is  a  railroad  corporation, 
and  the  embankment  raised  upon  its  right  of  way  for  use  as 
a  railroad  track,  nor  by  the  fact  that  a  culvert  could  have 
***  been  placed  in  such  embankment  sufficient  to  have 
afforded  an  outlet  for  all  such  surface  water,  nor  by  the  fact 
that  a  culvert  was  placed  therein  insufficient  to  afford  such 
outlet." 

There  is  a  conflict  in  the  decisions  of  the  different  states 
upon  the  subject  of  surface  water,  because  some  follow  the 
rule  of  the  civil  law  and  others  the  rule  of  the  common  law. 
The  rule  of  the  common  law  has  already  been  adopted  in  this 
state,  and  under  that  rule  one  landowner  has  the  right  to  use 
and  improve  his  own  land  for  the  purpose  for  which  similar 
land  is  ordinarily  used;  and  he  may  build  upon  it,  or  raise 
or  lower  its  surface,  even  though  the  effect  may  be  to  prevent 
surface  water,  which  before  flowed  upon  it,  from  going  upon 
it,  or  to  draw  from  adjoining  land  surface  water  which  would 
otherwise  remain  there,  or  to  shed  surface  water  over  land  on 
which  it  would  not  otherwise  go. 

In  the  late  case  of  Chicago  etc.  Ry.  Co.  v.  SUcky  51  Kan. 
737,  the  authorities  concerning  the  nonliability  for  damages 
resulting  from  surface  water  are  collated.  In  that  case  it  was 
held  that— 
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"An  owner  of  land  who  builds  an  embankment  thereon 
which  obstructs  the  flow  of  surface  water  that  falls  and  accu- 
mulates upon  his  neighbor's  land  does  not  become  liable  for 
the  injury  arising  therefrom,  unless  the  passageway  through 
which  it  flows  is  such  as  to  constitute  a  watercourse." 

Jordan  v.  St.  Paul  etc.  Ry.  Co.,  42  Minn.  172,  is  very  sim- 
ilar to  the  one  at  bar*    It  was  observed  by  the  chief  justice: 

"  The  case  is,  therefore,  one  where  the  railroad  company, 
for  the  purpose  of  properly  constructing  its  roadbed,  takes 
earth  from  one  part  of  its  premises  and  uses  it  upon  the  road- 
bed, thus  leaving  an  excavation  or  ditch  along  each  side  of 
it,  which  is  the  usual  and  ordinary  way  of  constructing  rail- 
roads in   prairie  countries It  is  conceded  that  the 

defendant  had  a  right  to  construct  and  maintain  its  railroad, 
and  that  its  acts  were  done  upon  its  right  of  way,  rightfully 
acquired.  It  is  to  be  regarded,  therefore,  as  an  owner  doing 
the  acts  complained  of  on  its  own  premises;  and  its  duty  and 
liability  are  to  be  measured  by  the  rule  as  to  the  duty  and 
liability  in  respect  ***  to  surface  waters  that  attaches  in 
the  case  of  an  owner  in  the  use  of  his  own  land":  See, 
also,  Johnson  v.  Chicago  tic.  R.  R.  Co.,  80  Wis.  641;  27 
Am.  St.  Rep.  76;  Lessard  v.  Strata,  62  Wis.  112;  51  Am.  Rep. 
715;  Abbott  v.  Kama*  etc.  R.  R.  Co.,  83  Mo.  271;  58  Am.  Rep. 
581;  Henderson  v.  City  of  Minneapolis,  32  Minn.  319;  Hanlin 
v.  Chicago  etc.  Ry.  Co.,  61  Wis.  515;  Angell  on  Watercourses, 
7th  ed.,  118-121;  Hannaherv.  St.  Paul  etc.  Ry.  Co.,  5  Dak.  1. 
In  the  latter  case  it  was  remarked: 

"  It,  by  the  usual  and  ordinary  construction  of  its  road,  the 
surface  of  the  earth  was  necessarily  changed,  and  the  cur- 
rents of  the  surface  water  were  interrupted  and  diverted,  it 
was  one  of  those  ordinary  incidents  of  railroad  construction 
which  might  have  been  reasonably  expected  to  have  resulted 
from  each  work,  and  one  that  plaintiffs  themselves  were  bound 
to  have  guarded  against,  and  to  have  used  such  precautions  as 
were  in  their  power  to  remedy.  Any  other  rule  would  require 
railroad  companies  in  level  countries  to  build  their  roads  upon 
elevated  trestles,  or  encounter  the  hazard  of  some  disturbance 
of  surface  elements." 

If  the  petition  had  not  alleged  that  the  railway  was  con* 
structed  in  a  negligent  and  unskillful  manner  it  would  have 
been  demurrable;  but  as  it  appeared  from  the  evidence  that 
the  railway  was  constructed  in  the  usual  and  ordinary  man- 
ner, and  that  the  ditches  complained  of  were  the  mere  inci- 
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dents  of,  or  necessary  to,  the  proper  construction  of  the  road, 
no  liability  to  tho  landowner  for  injuries  from  surface  water 
retted  upon  the  railway  company. 

On  the  part  of  Benfro  two  cases  are  cited  from  Minnesota 
which  are  claimed  to  be  nearly  identical  with  the  case  pre- 
sented, and  to  sustain  the  judgment  rendered.  These  are 
Hogen$on  v.  SL  Paul  etc  Ry.  Co.,  31  Minn.  224,  and  OLon  v. 
8t.  Paul  etc.R-R.  Con  38  Minn.  419.  In  the  first  case  the 
railway  company  extended  its  road  in  a  northeasterly  and 
t>>  ith westerly  direction;  there  were  ditches  parallel  with  the 
railroad;  the  water  collected  in  these  ditches,  and  the  com- 
pany,  for  the  express  purpose  of  draining  its  land,  ***  and 
for  no  other  purpose,  dog  a  ditch  westerly  from  the  railroad, 
and  about  three  miles  long,  and  thereby  drained  its  land,  and 
other  low,  wet,  and  marshy  land,  onto  the  plaintiff's.  In 
that  case  the  ditch  complained  of  was  made  for  the  purpose 
of  drainage  only,  and  not  as  incidental  or  necessary  to  the 
construction  of  the  road.  In  the  second  case  the  railway 
company  built  a  ditch  at  a  right  angle  from  the  ditches  exca- 
vated parallel  to,  and  upon  each  side  of,  its  roadbed.  This 
ditch,  also,  was  for  the  purpose  of  drainage  only,  and  not 
built  for  the  purpose  of  properly  constructing  the  roadbed. 
These  two,  and  the  other  cases  cited  in  support  of  the  judg- 
ment, excepting  those  from  Iowa  and  Illinois,  where  the  rule 
of  the  civil  law  as  to  the  flow  of  surface  water  is  in  force,  are 
all  based  upon  the  doctrine  that  a  landowner  may  not,  by 
way  of  drainage  only,  improve  his  own  land  by  transferring 
to  the  land  of  another  a  burden  which  nature  imposed  upon 
his  own  lands;  but  none  of  the  decisions  from  the  states  where 
the  rule  of  the  common  law  concerning  surface  water  has  been 
adopted  prevent  a  landowner  from  obstructing  or  diverting 
surfaoe  water  from  its  usual  course,  if  the  same  is  done  in  the 
usual  and  ordinary  manner,  and  as  a  mere  incident  to  the 
improvement  of  his  lands,  by  the  building  of  a  house,  a  rail* 
road,  or  any  other  like  structure. 

There  is  a  marked  distinction  between  Atchison  etc.  R.  R.  Co. 
T.  Hammer,  22  Kan.  763;  81  Am.  Rep.  216;  Chicago  etc.  Ry. 
Co.  ▼.  Steck,  51  Kan.  737;  Jordan  v.  St.  Paul  etc.  Ry.  Co.,  42 
Minn.  172;  Hannaher  v.  St.  Paul  etc.  Ry.  Co.%  5  Dak.  1,  and 
the  Hogenson  and  Olson  and  similar  cases,  which  is  clearly 
noticeable,  if  the  opinions  are  carefully  read  and  examined. 
In  fact  these  oases  do  not  conflict,  but  the  latter  cases  are  not 
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applicable  to  the  facts  of  this  case;  therefore,  the  principle! 
in  the  former  eases  control. 

For  the  list  of  states  that  follow  the  common-law  rale  con* 
eerning  surface  water,  and  those  that  follow  the  civil-law  rule, 
see  34  Am.  <fc  Eng.  R.  R.  Cas.  148-152;  Gould  on  Waters, 
sec.  266. 

***  The  judgment  of  the  district  court  will  be  reversed,  and 
the  cause  remanded  for  further  proceedings. 

All  the  justices  concurred. 


Railroads— Liability  Pom.  Obbptructiiio  Sumacs  Wats*.— A  railroad 
company,  in  constructing  its  road  over  watercourses,  moat  make  suitable 
bridges,  culverts,  or  other  provisions  for  carrying  off  the  water  as  effeetnall y 
aa  the  stream  would  if  in  its  natural  state,  and  has  no  more  right  than  any 
private  owner  to  turn  a  stream  o!  water  upon  land  on  which  it  doea  not 
naturally  flow:  Ohh  etc  By.  Co.  v.  ThUlman,  143  111.  127;  W  Am.  8t.  Rep. 
869,  and  note  with  the  oases  collected,  discussing  the  questions  discussed  in 
the  principal 
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MtuacrPAL  Corporatiohs—  Dhtkctivb  Draivaqk— LiABiLrrrfdm.— When 
a  city  in  grading  a  street  builds  a  high  embankment  across  a  natural 
watercourse,  and  construct!  a  culvert  through  it  sufficient  for  the  pas- 
sage of  the  stream,  and  subsequently  another  person  or  corporation 
places  a  high  embankment  on  its  own  land  adjacent  to  such  street,  and 
constructs  a  similar  drain  on  the  same  plan  as  that  adopted  by  the  city, 
but  the  latter  drain  becomes  obstructed,  and  dame  up  the  water  so  as  to 
flood  private  property,  the  fact  that  the  city  permits  such  person  or 
corporation  to  join  its  drain  to  that  constructed  by  the  city  does  not 
render  the  latter  liable  for  the  injury  thus  caused. 

Municipal  Corporations— Liabilitt  For  Acts  of  Omenta.-— A  city  is 
liable  only  for  the  acts  of  its  officers  performed  within  the  lines  of  their 
duties,  and  if  a  city  engineer  plans  a  defective  drain  constructed  by 
private  persons,  which  subsequently  causes  injury  to  private  property, 
the  city  is  not  liable  therefor. 

Pbaoticr—  Fwdihgb  Inconsistent  With  Verdict.— When  special  find- 
ings of  fact  are  inconsistent  with  the  general  verdict  rendered  the 
former  controls  the  latter,  and  the  court  may  give  judgment  accordingly. 

Action  by  Brady  against  Kansas  City  and  the  Orchard 
Place  Land  Company  to  recover  damages  to  buildings  caused 
by  the  overflow  of  Splitlog  creek,  which  crossed  Tenney 
avenue.  The  grade  line  of  said  street  ran  about  thirty-five 
feet  above  the  channel  of  said  creek.  To  provide  for  the  pas- 
sage of  water  across  this  street  the  city  constructed  a  brick 
culvert  through  the  embankment  made  in  bringing  the  street 
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up  to  the  grade.  In  constructing  this  embankment  the 
slopes  thereof  extended  some  fifty  feet  onto  the  lands  of  the 
Orchard  Place  Land  Company,  lying  immediately  south  of 
said  street,  and  the  city  constructed  the  culvert,  not  only 
across  the  street,  hot  also  to  the  edge  of  the  embankment. 
Thereafter,  the  said  company  graded  its  land  about  seven  feet 
higher  than  the  grade  line  of  the  street,  and  extended  the 
culvert  across  its  lands  similar  in  all  respects  to  that  con* 
structed  by  the  city.  Plaintiff  alleged  that  the  construction 
of  this  culvert  was  the  joint  act  of  the  defendants;  that  it 
became  obstructed  because  of  its  faulty  construction  and 
insufficient  dimensions,  and  caused  the  water  to  back  up  and 
flow  into  plaintiff's  buildings.  Verdict  and  judgment  for 
plaintiff.    The  defendant  city  appealed. 

James  M.  Reee  and  K.  P.  Snyder,  for  the  plaintiff. 

True  and  True,  and  LiUick  and  Littich,  for  the  defendant  in 

error. 

504  Allen,  J.  The  theory  of  the  plaintiff  was  that  the 
construction  of  the  covered  waterway  was  the  joint  act  of  the 
city  and  the  Orchard  Place  Land  Company;  that  the  whole 
structure  should  be  treated  as  one  entire  thing,  and  that  both 
defendants  are  liable  for  any  defects  in  its  construction;  that 
the  city  engineer,  as  a  representative  of  the  city,  planned  the 
work;  and  that  the  city  is  responsible,  not  only  for  any 
defects  in  the  construction  of  that  part  which  was  built  and 
paid  for  by  the  city,  but  of  that  which  the  Orchard  Place 
Land  Company  constructed  as  well.  The  jury  found  that 
the  embankment  and  culvert  constructed  by  the  city  would 
not  have  caused  injury  to  the  plaintiff,  and  that  the  obstruc- 
tion of  that  part  of  the  drain  which  was  built  by  the  Orchard 
Place  Land  Company  did  cause  the  overflow  of  plaiutiff's 
property.  The  so*  only  ground  on  which  the  jury  based  the 
city's  liability,  given  in  answer  to  the  special  questions,  is  in 
locating  the  sewer,  and  permitting  the  land  company  to  attach 
its  sewer  to  the  city  sewer,  and  for  neglecting  to  require  the 
Orchard  Place  Land  Company  to  keep  its  sewer  in  repair. 
The  !>uilding  of  the  sewer  was  not  all  done  either  at  one  time 
or  a h  one  act.  The  city  finished  all  it  constructed  some  time 
before  the  land  company  built  its  part.  That  part  constructed 
by  the  land  company  was  wholly  on  its  own  lands,  where  it 
needed  no  license  nor  authority  from  the  city.  It  was  wholly 
outside  of  the  official  duty  of  the  city  engineer  to  make  plana 
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or  give  directions  as  to  what  the  land  company  should  do  on 
its  own  property.  The  city  council  had  no  other  or  greater 
jurisdiction  oyer  its  property  than  oyer  that  of  any  other 
proprietor  owning  land  along  Splitlog  creek.  It  had  no  law- 
ful authority  to  permit  any  one  to  obstruct  a  natural  water- 
course. 

It  is  not  contended  that  the  obstructions  placed  in  the  bed 
of  the  stream  by  the  land  company  were  a  nuisance,  which  it 
was  the  duty  of  the  city  to  remove,  and  that  the  city  is  liable 
because  of  the  failure  of  the  city  officers  to  remove  a  nuisance, 
but  plaintiff  seeks  to  connect  the  city  with  the  original  plac- 
ing of  the  obstruction  in  the  stream.  It  is  expressly  found 
that  the  part  of  the  sewer  which  caved  in  and  caused  the 
obstruction  was  built  solely  by  the  land  company.  The  mere 
fact  that  it  was  built  on  the  same  plan  as  that  constructed 
by  the  city,  and  that  it  joins  the  city's  part  either  on  the  line 
between  the  street  and  the  land  company's  property  or  on  the 
company's  land,  does  not  show,  nor  tend  to  show,  any  con- 
nection of  the  city  with  it.  Generally  speaking,  property 
owners  have  a  right  to  build  what  they  please  on  their  own 
lands,  provided  they  do  not  thereby  occasion  injury  to  others. 
They  have  no  right  to  obstruct  natural  watercourses,  nor 
have  the  city  authorities  the  right  to  permit  them  to  do  so. 
If  they  do  place  obstructions  in  a  stream,  and  thereby 
occasion  a  nuisance  injurious  to  others,  it  may  be  that  the 
city  authorities  would  *°*  have  the  right  to  cause  its  removal; 
but  private  individuals  injured  thereby  also  have  an  indepen- 
dent remedy,  and  may  proceed  in  the  courts  to  cause  its 
removal.  Suppose,  in  this  case,  that  there  was  a  succession 
of  private  landowners,  who  saw  fit  to  construct  covered  ways 
for  the  flow  of  the  water  of  this  stream;  five  of  them  so  con- 
structed their  portions  that  no  injury  would  result  to  any  one, 
but  the  sixth  builds  his  drain  as  that  of  the  land  company 
was  built,  so  that  it  falls  down  and  causes  injury.  Would 
the  mere  fact  that  the  obstruction  prevented  the  water  from 
flowing  through  the  parts  of  the  drain  constructed  by  the 
other  five  render  them  liable  also?  Or  could  it  be  held  that 
the  similarity  of  construction  had  any  thing  to  do  with  the 
case?  And  how  could  one  proprietor  prohibit  his  neighbor 
from  joining  on  and  extending  the  waterway  from  the  bound- 
ary line  across  his  own  land? 

It  cannot  be  successfully  contended  that  the  city  is  responsi- 
ble for  any  bad  advice  or  defective  plans  the  city  engineer  may 
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have  made  fcr  private  parties.  The  citj  can  only  be  bound 
for  acta  of  its  officers  done  within  the  lines  of  official  duty. 
The  city  engineer's  pnblic  duties  terminated  with  the  end  of 
that  part  of  the  culvert  which  the  city  in  fact  constructed. 
For  whatever  he  may  have  done  beyond  that,  he  may,  perhaps, 
be  responsible  individually,  but  the  city  is  not  The  jury  find 
that  the  city  completed  its  embankment  about  two  months 
before  the  Orchard  Place  Land  Company  built  the  embank- 
ment below  it  Counsel  for  defendants  in  error  cite  us  to  many 
authorities  to  the  effect  that  the  city  has  no  right  to  obstruct 
a  natural  watercourse!  and  that  where  two  or  more,  by  their 
concurrent  negligence,  cause  injury  to  a  third  person,  they  are 
jointly  and  severally  liable.  With  the  correctness  of  this  prop- 
osition we  are  not  disposed  to  take  issue.  We  have  carefully 
examined  the  case  of  Bryant  v.  Bigelow  Carpet  Co.,  131  Mass. 
491,  which  counsel  so  confidently  rely  on  as  strictly  in  point, 
and  have  no  fault  to  find  with  it  The  plaintiff's  injury  in 
that  case  was  occasioned  partly  by  the  aot  of  the  carpet 
*•*  company  in  constructing  its  dam  and  partly  by  that  of 
the  railroad  company  in  constructing  its  embankment  and 
permitting  the  culverts  thereunder  to  become  obstructed. 
Both  concurred  directly  in  causing  the  overflow  which 
destroyed  the  plaintiff's  property,  and  it  did  not  appear  that 
the  injury  would  have  resulted  without  such  concurrence; 
but  in  this  case  the  jury  find,  in  effect,  that  the  injury  was 
occasioned  solely  by  the  obstructions  on  the  Orchard  Place 
Land  Company's  property.  It  does  not  appear  that  the  flow 
of  water  over  plaintiff's  premises  was  increased  a  drop  by 
reason  of  the  embankment  built  by  the  city.  In  that  case  it 
appeared  that  the  carpet  company  raised  its  dam  so  as  to 
raise  the  height  of  the  water  six  or  seven  feet  above  the  top 
of  the  culverts  under  the  railroad,  but  the  water  on  the  side 
of  the  road  nearest  plaintiff's  property  was  raised  by  the  rail- 
road company's  embankment  more  than  two  feet  higher  than 
on  the  other  side.  In  other  words,  the  carpet  company 
raised  the  water  part  way  and  the  railroad  company  raised  it 
the  rest.  The  dam  of  the  carpet  company  would  not  alone 
have  caused  the  injury,  nor  would  the  embankment  of  the 
railroad  and  its  defective  culverts  alone  have  done  so.  The 
carpet  company  erected  insufficient  embankments  to  sustain 
the  water  on  the  side  next  plaintiff's  property,  and  was  neg- 
ligent in  that  reBpect.  The  decision  is  placed  explicitly  on 
the  ground  that  the  acts  of  both  defendants  contributed  to 
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plaintiff's  injury.  We  think  tbat  case  wai  correctly  decided, 
yet  that  it  does  not  assist  the  plaintiff  in  thie.  It  is  true  the 
jury  found  that  the  culvert  built  by  the  city  wae  defective, 
being  too  small;  bat  this  could  give  the  plaintiff  no  cause  of 
action  against  the  city  unless  the  defect  caused  injury  to  her. 
Her  property  was  located  about  a  thousand  feet  up  stream; 
and,  though  the  obstruction  caused  by  the  grading  of  Tenney 
avenue  would  have  caused  the  water  to  flow  back  in  time  of 
floods,  the  jury  found  that  it  would  not  have  occasioned 
injury  to  the  plaintiff.  This  is  not  a  case  where  the  city 
dams  up  one  outlet  and  the  Orchard  Place  Land  Company 
another,  so  that  the  two  acting  together  retain  the  water,  but 
the  obstruction  ***  which  causes  the  injury  is  solely  the 
work  of  the  Orchard  Place  Land  Company.  Section  287  of 
the  code  provides:  "When  a  special  finding  of  facts  is 
inconsistent  with  the  general  verdict  the  former  controls  the 
latter,  and  the  court  may  give  judgment  accordingly." 

We  think  the  findings  in. this  case  show  that  the  city  is 
not  liable.  The  judgment  will  be  reversed,  and  the  case 
remanded,  with  directions  to  enter  judgment  in  favor  of  the 
defendant,  the  city  of  Kansas  City,  for  costs. 

All  the  justices  concurred. 


Municipal  Cob  porations— Liability  Fob  Dinomn  Dbaxbaob. — 
Under  the  constitution  of  Texas  a  city  is  liable  for  damage  to  private 
property  resulting  from  the  overflow  of  water  eansed  by  its  raising  the 
grade  of  the  street  above  the  adjoining  lots,  and  its  failure  to  provide  a 
sufficient  sewer  to  carry  off  the  water,  notwithstanding  it  has  authority  by 
its  charter  to  grade  its  streets  and  lay  sewers  therein:  Cooper  v.  City  of 
Dallas,  83  Tex.  239;  29  Am.  St.  Rep.  645,  and  note,  with  the  cases  col- 
leoted.  8ee,  also,  Ckatkley  v.  City  of  Richmond,  88  Va.  402;  29  Am.  8t. 
Rep.  780,  and  extended  note. 

Mphicipal  Corporations  —  Liability  fob  Aon  or  Officers.  —  A 
manioipei  corporation  is  not  answerable  in  damages  for  the  negligent  acts 
of  its  officers  in  the  execution  of  such  powers  as  are  conferred  on  the  city 
or  its  officers  for  the  public  good:  Ulrich  v.  8U  Louis,  112  Mo.  138;  84  Am. 
St.  Rep.  872,  and  note.  This  question  is  exhaustively  treated  in  the  mono* 
graphic  note  to  Qoddard  t.  Inhabitants  of  HeuyweU,  80  Am.  81  Rep.  878. 
▲v.  St.  RBFn  Vou  XXXIX  -  28 
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Rosa  v.  Douglass  Township. 

152  Kansas,  4SL) 

'Ovuoial  Bonds— Presumption  as  to  EuooTioir— Bvtoppsl.— Sureties  wht 
sign  en  offioial  bond  in  blank  as  to  the  penalty,  and  then  permit  it  to 
pan  out  of  their  handi  in  that  condition,  and  it  is  subsequently  filled  in 
with  a  oertain  tnm  at  a  penalty,  and  in  that  oondition  filed  with  the 
county  clerk,  by  the  principal,  presented  for  approval  and  accepted  as 
Wed  up,  are  estopped  from  complaining,  as  this  is  prima  fade  evidence 
that  the  bond  was  so  filed  and  accepted  by  their  authority. 

^Ofvios  and  Officers— Liability  of  Treasurer  and  8uRrnma.— A  town- 
ship treasurer,  by  accepting  such  office,  assumes  the  duty  of  receiving 

-  and  safely  keeping  the  money  of  the  township,  and  paying  it  out  acoord- 

*  ing  te  law.    He  and  his  sureties  are  bound  to  make  good  any  deficiency 

-  which  may  occur  in  the  fnnds  which  come  under  his  charge,  whether 

*  they  are  lost  in  bank  or  otherwise,  and  any  agreement  or  arrangement 

-  to  the  contrary  with  other  officers  of  the  township  does  not  discharge 

*  the  treasurer  or  his  sureties. 

Redden  and  Schumacher,  for  the  plaintiffs  in  error. 

Shinn  and  Knowlee,  for  the  defendant  in  error. 

4M  Hobton,  C.  J.  D.  S.  Rose  and  George  W.  Hogg,  the 
sureties  upon  the  official  bond  of  C.  A.  McNabb,  treasurer  of 
Douglass  township,  in  their  answer  admitted  that  the  town* 
ship  was  duly  organized;  that  McNabb  was  duly  elected 
treasurer  of  the  township;  that  the  bond  sued  on  was  filed  in 
the  office  of  the  county  clerk  on  the  seventeenth  day  of 
November,  1887;  that  the  board  of  county  commissioners,  on 
the  third  day  of  January,  1888,  entered  their  approval  upon 
4he  bond;  that  McNabb  took  the  oath  of  office  and  entered 
upon  the  discharge  of  the  duties  thereof,  and,  as  treasurer, 
collected  and  received  the  moneys  alleged  in  the  petition,  and 
subsequently  failed  to  pay  over  to  his  successor  from  such 
moneys  two  thousand  and  seventy-two  dollars  and  seventy- 
three  cents.  The  further  allegations  in  the  answer,  that  the 
sureties  signed  a  blank  bond  on  November  17,  1887;  that  no 
amount  was  written  therein;  that  they  never  authorized  any 
one  to  insert  4*s  five  hundred  dollars,  or  any  other  amount; 
that  the  same  was  inserted  after  it  had  been  signed  by  them, 
-without  their  knowledge  or  consent,  and  that  they  never 
authorized  any  one  to  fill  in  the  bond,  in  view  of  the  allega- 
tions of  the  petition,  and  the  admissions  in  the  answer,  did 
-not  state  any  sufficient  defense.  They  did  not  connect  the 
^township,  or  any  of  the  township  officers,  with  receiving  a 
vfclank  bond,  or  with  filling  the  same  up,  or  with  knowledge  of 
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ike  matters  relied  upon  by  the  sureties  for  a  defense.  "  If 
one  signs  bis  name  to  a  bill  or  note,  leaving  a  blank  for  the 
turn,  and  intrusts  it  to  another,  this  is  a  prima  facie  evidence 
of  authority":  1  Parsons  on  Contracts,  109;  MeCormiekw.  Bay 
City,  23  Mich.  457;  Butler  v.  United  States,  21  Wall.  272;  Tay- 
lor County  v.  King,  53  Iowa,  158;  5  Am.  St.  Rep.  668.  Again, 
if  the  sureties  signed  the  official  bond  when  blank  as  to  the 
penalty,  and  then  permitted  it  to  pass  out  of  their  hands  in 
that  condition,  and  it  was  subsequently  filled  in  with  five 
hundred  dollars,  without  their  authority,  and  in  that  con- 
dition filed  with  the  county  clerk,  and  presented  for  approval 
and  accepted  so  filled  up,  the  sureties  are  estopped  from  com- 
plaining. The  law  casts  the  burden  upon  him  by  whose  act, 
omission,  or  negligence  a  third  party  is  wronged:  Wichita 
Savings  Bank  v.  Atchison  etc.  R*  R.  Co.,  20  Kan.  520;  Jordan 
v.  McNeil,  25  Kan.  465. 

The  fact  that  McNabb  kept  the  township  money  on 
deposit  in  the  bank,  with  the  knowledge  and  consent  of  the 
township  board,  and  that  after  the  bank  suspended  the  clerk 
of  the  township  board  presented  a  claim  against  the  bank  for 
the  township  money,  and  a  dividend  was  paid  the  township 
upon  such  amount,  does  not  release  or  discharge  sureties  for 
any  balance  thereafter  remaining  due.  The  statute  makes 
no  provision  for  any  township  depository.  McNabb  deposited 
the  money  in  the  bank  at  his  peril:  Oen.  Stats,  of  1889, 
pars.  7079,  7094,  7120.  By  accepting  the  office  of  township 
treasurer,  McNabb  assumed  the  duty  of  receiving  and  safely 
keeping  the  money  of  the  township  and  paying  it  out  accord- 
ing to  law.  He  or  bis  sureties  are  bound  to  make  good  any 
deficiency  which  might  occur  in  the  funds  which  came  under 
his  charge,  whether  they  were  lost  in  the  bank  or  otherwise. 
454  Any  agreement  or  arrangement  to  the  contrary  with 
other  officers  of  the  township  would  not  discharge  the  treas- 
urer or  his  sureties:  Manley  v.  City  of  Atchison,  9  Kan.  358; 
Myers  v.  Board  of  Education,  51  Kan.  87;  37  Am.  St.  Rep. 
263;  State  v.  Harper,  6  Ohio  St.  607;  67  Am.  Dec.  363;  United 
States  v.  Prescott,  3  How.  588;  7  Lawson's  Rights,  Remedies, 
and  Practice,  3822. 

We  do  not  think  that  the  decisions  which  we  are  referred 
to  for  the  sureties  are  authority  for  their  discharge.  In  this 
case  no  mortgage  or  security  was  taken  by  the  township 
officers  subsequent  to  the  execution  of  the  official  bond,  as  in 
Ooodin  v.  State,  18  Ohio,  6.    The  other  cases  have  reference 
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to  private  parties  or  private  corporations.  In  the  Goodin 
case,  at  the  expiration  of  the  treasurer's  term  of  office,  his 
individual  note  was  taken  on  time,  secured  by  mortgage,  in 
settlement,  and  a  receipt  in  full  given  to  such  treasurer. 
Here  a  dividend  was  accepted  from  the  assignee  of  the 
insolvent  bank  where  the  moneys  had  been  deposited  by  the 
treasurer,  and  also  a  certificate  was  received  showing  the 
amount  such  treasurer  had  on  deposit  when  the  bank  failed 
and  not  thereafter  paid  over.    This  and  nothing  more, 

The  judgment  of  the  district  court  will  be  affirmed. 

All  the  justices  concurred. 


Official  Bonds— Binding  Effect  of  Bonds  8ign«d  ih  Blank.—  A 
bond  required  to  be  filed  in  a  public  office,  which  it  signed  in  blank  by  a 
surety,  and  intrusted  to  another  to  be  filled  out,  binds  the  surety:  Htssellr. 
Johnson,  63  Mich.  623;  6  Am.  St.  Rep.  334,  and  note;  but  where  a  bond  is 
executed  in  blank  before  a  justice  of  the  peace,  who  is  told  what  he  shall 
afterwards  insert  in  the  blanks,  but  who  inserts  different  conditions,  the 
person  signing  it  is  not  bound  thereby:  Richards  ▼•  Day,  137  N.  T.  133;  33 
Am.  8t  Hep.  704,  and  note  with  the  eases  collected.  8ee,  alto.  Taylor 
County  t.  King,  73  Iowa,  153;  6  Am.  St.  Rep.  666,  and  note. 


Kak8as  Farmers'  Fire   Insurance  Company  v. 

Saindon, 

[62  Kansas,  488.] 

Insurance— Misdescription  of  Premises.— The  fact  that  a  policy  of  insur- 
ance on  a  dwelling-house  misdesoribes  the  land  on  which  the  dwelling 
is  situated  does  not  affect  the  risk  nor  render  the  policy  void. 

Insurance — Liability  of  Company  For  False  Answers  of  Agent. — If 
the  agent  of  an  insurance  company  makes,  or  fills  in,  false  answers  in  an 
application  for  insurance,  without  the  knowledge  or  consent  of  the 
insured,  the  company  cannot  avoid  payment  of  a  loss  on  account 
thereof. 

Insurance— Condition  Against  Encumbrances — Renewal  of  Mortgaged 
The  renewal  of  mortgages  existing  on  property  at  the  time  it  is  insured 
does  not  vitiate  the  policy  nor  cause  a  breach  of  its  condition  against 
future  encumbrances  during  the  term  of  the  policy  and  before  loss 
without  notice  to,  and  the  conseut  of,  the  company. 

Insurance— Agency,  What  Constitutes,  and  Liability  Therefor. 
An  insurance  company  by  issuing  its  policy  on  an  application  taken  by 
a  party  who  requested  the  insured  to  insure,  fixed  the  amount  of  pre- 
mium, made  inquiries  relative  to  the  property,  delivered  the  policy,  and 
received  a  commission  for  his  services,  makes  him  its  agent,  as  to  thai 
policy,  even  if  he  was  not  so  before,  and  it  is  estopped  from  disowning 
such  agency  in  case  of  loss. 
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Action  to  recover  fire  insurance.  Judgment  for  plamtiff9 
And  defendant  appealed. 

Stambaugh  and  Hurd,  for  the  plaintiff  in  error. 

Pulsifer  and  Alexander,  for  the  defendant  in  error. 

499  Hobton,  C.  J.  The  insurance  company  moved  to 
require  plaintiff  below  to  make  his  petition  more  definite  and 
certain,  by  stating  specifically  what  answers  to  questions  in 
the  application,  which  had  been  transcribed  on  the  policy, 
were  false  and  not  his  own  answers.  This  motion  the  court 
denied. 

1.  It  is  doubtful  whether  the  exception  of  the  company  can 
be  considered,  because  the  petition  in  error  does  not  specially 
assign  this  ruling  as  error;  but,  if  it  were  considered,  the  reply 
subsequently  filed  cured  the  indefinite  or  defective  allegations 
of  the  petition,  as  it  set  forth  specifically  all  of  the  facts 
claimed  by  the  plaintiff  below  concerning  the  application  and 
the  answers  to  the  questions  therein  stated.  All  of  the  plead- 
ings  may  be  considered  together,  if  any  allegation  in  the  peti- 
tion is  urged  as  insufficient.  Therefore,  if  any  error  was 
committed  in  the  ruling  referred  to,  in  view  of  the  reply,  it 
cannot  be  regarded  as  prejudicial. 

498  2.  Upon  the  trial,  after  the  jury  was  impaneled,  and 
when  plaintiff  below  offered  his  first  witness,  objection  was 
made  to  the  introduction  of  any  testimony  under  the  petition, 
for  the  reason  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  principal  contention  was  that  the 
petition  itself  disclosed  the  fact  that  the  policy  did  not  prop- 
erly describe  the  real  estate  upon  which  the  dwelling-house 
was  situated.  The  land  was  misdescribed  in  the  policy,  but 
this  misdescription  would  not  affect  the  risk  or  render  the 
policy  void:  American  Cent.  Ins.  Co.  v.  McLanathan,  11  Kan. 
533;  Mumper'v.  Kelley,  43  Kan.  256;  State  Ins.  Co.  v.  Schreck, 
27  Neb.  527;  20  Am.  St.  Rep.  696;  Phcnix  Ins.  Co.  v.  Qebhart, 
32  Neb.  144. 

3.  It  is  next  contended  that  as  many  of  the  answers  con- 
oerning  other  insurance,  prior  encumbrances,  and  stovepipes 
in  the  written  application  were  untrue  the  policy  was  ren- 
dered void  thereby.  It  appears  from  the  evidence  that  the 
plaintiff  below  could  not  read  nor  write;  that  the  application 
was  signed  with  a  mark  only;  that  the  applicant  made  no 
false  statements  or  answers;  that  the  application  was  filled  in 
by  £.  D.  Pel le tier,  who  sent  the  same  to  the  insurance  com- 
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peny,  and  icceirwl  the  policy  from  plaintiff  below.  There- 
fore, if  PeH&tier  was  the  ag?n:  of  the  company,  and  made  or 
filled  in  the  false  answers  wiihoat  the  knowledge  or  consent 
of  the  plaintiff,  the  company  can  net  avoid  the  payment  of  the 
loss  on  acccu'-l  of  them:  SV.'iria  r.  /^tinir  Jns.  Co.,  34  Kan. 
170;  GfrauiA  /its.  Co.  t.  G27,  43  Kan.  497;  19  Am.  St  Rep. 
150.  In  this  connection  it  is  suggested  that  the  trial  court 
committed  error  in  permitting  plaintiff  below  to  testify  that 
he  nerer  signed  the  application.  The  question  was  not  ob- 
jected to,  bat  the  company  moved  to  strike  oat  his  answer 
after  it  Lad  been  received.  The  execution  of  the  application, 
as  it  was  submitted  to  the  jury,  was  not  in  issue.  The  court, 
in  its  instructions,  treated  the  application  as  if  it  had  been 
signed,  and  informed  the  jury  that  "if  such  agent  relied  on 
the  representations  of  the  plaintiff,  if  he  made  any,  and  such 
representations  were  false,  and  deceived  the  agent  as  to  the 
true  condition  of  the  property,  ***  whether  with  reference  to 
encumbrances  or  otherwise,  and  a  loss  occurred,  the  plaintiff 
could  not  recover.  But  if  the  plaintiff  stated  all  the  answer* 
truthfully,  and  the  agent  wrote  them  falsely,  or  if  the  agent* 
by  his  own  examination,  knowledge,  or  information  of  the 
premises,  without  reference  to  the  statements  of  the  plaintiff, 
if  any,  filled  out  the  application,  then  the  company  is  bound 
thereby,  whether  the  application  was  truthful  and  correctly 
filled  out  or  not;  for  being  the  act  of  the  company,  through 
its  agent,  if  not  correct,  the  company,  and  not  the  plaintiff, 
must  bear  the  loss." 

4.  It  is  further  contended  that  as  the  property  insured  was 
mortgaged  during  the  term  of  the  policy  and  before  the  loss, 
without  notice  to,  or  the  consent  of,  the  company,  the  policy 
by  the  terms  thereof  became  void.  It  appears  from  the  evi- 
dence that  the  subsequent  mortgages  were  given  to  the  officers 
of  the  bank,  who  held  the  original  mortgages,  and  were  sim- 
ply renewals  of,  or  in  lieu  of,  mortgages  in  existence  at  the 
time  the  application  was  taken  and  the  policy  issued,  with 
additional  interest.  Such  renewals  did  not  vitiate  the  policy 
nor  cause  any  breach  of  its  condition.  There  was  a  conflict 
in  the  evidence  whether  the  mortgages  were  renewals  only, 
but  the  jury  were  the  judges  of  the  weight  and  credibility  of 
the  witnesses,  and  under  instructions  of  the  court  have  settled 
that  matter  in  favor  of  the  plaintiff  below:  Bowlus  v.  Phenix 
/11a.  Co.,  133  Ind.  106;  Russell  v.  Cedar  Rapids  Ins.  Co.,  71 
Iowa,  69;  Russell  v.  Cedar  Rapids  Ins.  Co.,  78  Iowa,  216;  New 


it 
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Orleans  Ins.  Attn,  t.  Holberg,  64  Miss.  51;  McNamara  ▼.  Da- 
kota etc  Ins.  Co.,  1  8.  Dak.  342. 

5.  It  is  also  contended  that  Pelletier  was  not  the  agent  of 
the  insurance  company,  as  his  agency  had  terminated  in  Feb- 
ruary, 1887,  before  the  application  for  the  policy  was  taken  ^ 
therefore  that  the  trial  court  committed  error  in  instructing: 
the  jury  that  "  the  company  having  issued  its  policy  on  the 
application  taken  by  Pelletier,  made  him  its  agent  for  thai- 
purpose,  even  if  he  was  not  so  before."  At  one  time  E.  D- 
Pelletier  was  the  solicitor  for  the  insurance  company.  After 
his  agency  terminated,  he  retained  printed  blanks  of  the  com- 
pany which  had  been  furnished  him  while  he  was  solicitor^ 

495  On  the  back  of  the  application  filled  up  was  indorsed  t 

B.  D.  Pelletier,  solicitor."    Pelletier  requested  the  plaintiff 
to  insure,  fixed  the  amount  of  premium,  made  inquiries  rela- 
tive to  the  dwelling-house,  and  transmitted  the  application.- 
to  the  company.    The  company  issued  the  polioy,  and  paid 
Pelletier  a  commission  of  twenty-five  per  cent  for  his  services^ 
The  policy  was  sent  to  him  for  delivery.    The  acts  of  Pel* 
letier  in  soliciting  the  insurance,  and  taking  the  application 
on  a  blank  of  the  company  having  been  clearly  accepted  by 
the  company,  are  such  a  ratification  as  is  equivalent  to  full 
authority  in  the  first  instance.     Having  accepted  T<  Uetier'a 
services  as  solicitor,  and  having  paid  him  for  the  saiue,  the> 
insurance  company  cannot  now  disown  his  agency:  Babcock 
▼.  Deford,  14  Kan.  408;  Waterson  v.  Rogers,  21  Kan.  529;  Mc- 
Arthur  v.  Home  Life  Assn.,  73  Iowa,  336;  5  Am.  St.  Rep.  684p 
Abraham  v.  North  German  Ins.  Co.,  40  Fed.  Rep.  717. 

The  trial  court  committed  no  error  in  refusing  the  two 
instructions  prayed  for.  The  first  instruction  omitted  all  ref- 
erence to  the  false  answers  having  been  written  in  the  appli- 
cation by  Pelletier  without  the  knowledge  or  consent  of  tha~ 
plaintiff.  The  second  instruction,  concerning  the  subsequent 
mortgages,  was  faulty,  in  not  excepting  renewals  of  prior 
mortgages.  There  are  some  other  matters  referred  to  in  the* 
briefs,  but  they  do  not  merit  discussion. 

The  judgment  will  be  affirmed. 

All  the  justices  concurred. 


Insubakci. — Misdescription  of  the  Premises  on  Which  Propertt- 
Ihsursd  is  situated  will  not  prevent  a  recovery  in  case  of  loss  of  the  prop- 
erty by  fire:  Phenixlns.  Co.  ▼.  Qetiurt,  32  Neb.  144;  State  Int.  Co.  ▼.  8cJirecK 
27  Neb.  527;  20  Am.  St  Rep.  696.  Contra:  See  Collins  r.  St.  Paul  etc  In*~ 
Co.,  44  Miun.  440. 
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Insvbanoc — Aoiwot— What.  Constitutes,  and  Liability  Thxrkvob. 
Then  questions  are  thoroughly  discussed  ia  Hahn  ▼.  Guardian  InM.  0&»,  2S 
Or.  676;  87  Am.  St  Rep.  709,  and  note  with  the  cases  collected.  See,  also* 
the  extended  mote  to  Clark  v.  Union  MuL  etc  In$.  Oo.t  77  Am.  Deo.  724. 


Pounds  v.  Rodgers. 

[62  Kansas,  668.] 

Tax  Sales,  Law  Governing — Retroactive  Statute.— The  sale  of  land 
for  delinquent  taxes  constitutes  a  contract  between  the  purchaser  and 
the  state,  the  terms  of  which  are  to  be  found  in  the  law  then  in  force, 
and  a  subsequent  statute  reducing  the  rate  of  interest  on  the  tax  certifi- 
cate, or  extending  the  time  of  redemption,  does  not  apply  to  prior  sales. 

Tax  Sales,  Law  Governing.— All  matters  relative  to  the  sale  and  eon* 
veyanoe  of  land  for  taxes  under  any  prior  statute  must  be  completed 
according  to  the  laws  under  which  they  originated,  the  same  as  if  such 
laws  remained  in  force,  irrespective  of  any  subsequent  statute  on  the 
subject. 

James  A.  Troutman,  for  the  plaintiff. 

Morton  and  Clark%  for  the  defendants. 

559  Horton,  C.  J.  This  is  an  action  brought  to  compel 
defendant,  the  county  treasurer  of  Shawnee  county,  to  accept 
a  tender  made  by  plaintiff,  and  execute  to  him  a  certificate 
of  redemption  of  certain  land  sold  at  the  tax  sale  of  Septem- 
ber 6,  1892,  for  the  taxes  of  1891.  At  the  time  of  the  tax 
sale  the  law  in  force  as  to  redemption  provided  that  any 
owner  may,  at  any  time  before  the  execution  of  a  tax  deed, 
redeem  any  land  by  paying  to  the  treasurer  of  the  county 
where  such  land  is  sold,  for  the  use  of  the  purchaser,  the 
amount  for  which  the  land  was  sold,  and  all  subsequent  taxes 
and  charges  thereon,  with  interest  at  the  rate  of  twenty-four 
per  cent  per  annum  on  the  amount  of  the  purchase  money 
from  the  date  of  sale,  and  the  same  rate  on  all  subsequent 
taxes  paid  thereon.  Section  2,  chapter  110,  Laws  of  1893, 
reduces  the  rate  of  interest  to  be  paid  on  redemption  to  fifteen 
per  cent,  and  took  effect  May  18,  1893.  The  tender  of  plain- 
tiff was  based  upon  a  computation  of  interest  upon  the 
amount  for  which  the  land  was  sold,  from  the  sale  day  to 
May  18,  1893,  at  the  rate  of  twenty-four  per  cent,  interest 
from  that  date  at  the  rate  of  fifteen  per  cent,  and  interest  on 
the  subsequent  taxes  paid  by  the  purchaser  at  the  rate  of 
fifteen  per  cent  from  the  date  of  payment. 
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The  question  is,  whether  the  redemption  in  this  case  is  to  be 
under  the  law  of  1893  or  the  law  in  force  at  the  time  of  the  tax 
■ale.  The  sale  of  land  for  delinquent  taxes,  under  the  stat- 
ute, constitutes  a  contract  between  the  purchaser  and  the 
state,  the  terms  of  which  are  found  in  the  law  then  in  force: 
Adams  v.  Beale,  19  Iowa,  61 ;  Rambo  v.  Campbell,  •••  8  Mo. 
App.  581;  Fleming  v.  Roverud,  30  Minn.  273;  McCann  v.  Met* 
riam,  11  Neb.  241;  Moody  v.  Hoskins,  64  Miss.  468;  State  v. 
Foley,  30  Minn.  350;  Boyd  v.  Holt,  62  Ala.  296.  In  this  case 
the  state,  by  the  terms  of  the  statute,  contracted  with  the 
purchaser  that  he  shall  be  entitled  to  interest  on  his  own 
investment  at  the  rate  of  twenty-four  per  cent  per  annum,  up 
to  the  time  of  a  redemption,  and,  if  not  redeemed  within  three 
years,  to  a  tax  deed.  The  transaction  being  a  contract,  there 
would  be  an  equal  violation  of  obligation  in  reducing  the  rate 
of  interest  on  the  tax  certificate  as  in  extending  the  time  of 
redemption. 

As  to  cases  of  an  attempted  extension  of  time  of  redemp- 
tion, see  Robinson  v.  Howe,  13  Wis.  341 ;  State  v.  McDonald, 

26  Minn.  145;  Merrill  v.  Dearing,  32  Minn.  479;  Qoenen  v. 
Schroeder,  8  Minn.  387.  The  supreme  court  of  South  Dakota 
has  recently  held  that  "  the  sale  of  land  for  delinquent  taxes 
under  the  statute  constitutes  a  contract  between  the  pur- 
chaser and  the  state,  the  terms  of  which  are  found  in  the  law 
then  in  force,  and  that  a  law  extending  the  time  of  redemp- 
tion [though  only  for  sixty  days]  could  not  apply  to  prior 
sales":  State  ▼.  Fylpaa  (b.  Dak.,  March  2,  1893),  54  N.  W. 
Rep.  599.     The  case  of  Morgan  v.  Commra.  of  Miami  Co., 

27  Kan.  89,  was  analogous  in  many  respects  to  this.  In  its 
opinion,  the  court  distinctly  recognizes  the  contractual  rela- 
tions of  the  purchaser  and  the  state,  and  says:  "Notwith- 
standing that  in  1879  this  provision  of  the  law  was  materially 
changed,  plaintiffs  in  error  are  entitled  to  have  their  money 
refunded  under  the  statute  existing  when  their  rights  vested. 
The  repayment  of  the  taxes,  and  the  charges  and  interest 
to  a  purchaser  at  a  tax  sale,  after  the  conveyance  thereon  has 
been  adjudged  invalid,  was  as  much  a  part  of  the  contract 
with  such  purchaser  as  the  execution  of  the  conveyance  itself." 
The  case  of  Crawford  v.  Shaft,  35  Kan.  478,  is  also  to  the 
same  effect.  Section  155,  chapter  34,  Laws  of  1876,  provides 
that  "all  matters  relative  to  the  sale  and  conveyance  of 
land  for  taxes  under  any  prior  statute  shall  be  fully  com- 
pleted according  to  the  laws  under   which  they  originated, 


862  Pounds  t>.  Rodgebb.  [Kansas, 

the  same  as  if  such  laws  remained  in  force."  Paragraph 
•#1  6687,  General  Statutes  of  ,1889,  provides  that  no  repeal 
of  a  statute  shall  affect  any  right  which  accrues,  any  duty 
imposed,  any  penalty  incurred,  nor  any  proceeding  com- 
menced under  or  by  virtue  of  the  statute  repealed. 

We  are  referred  to  the  following  authorities,  which  it  is 
claimed  decide  that  the  terms  of  the  former  statute  relating 
to  tax  proceedings  may  be  changed  at  any  time  by  the  legis- 
lature: Black  on  Tax  Titles,  sec.  360;  Flinn  v.  Parsons,  60 
Ind.  573;  Snell  v.  Campbell,  24  Fed.  Rep.  880.  Black  merely 
cites  the  other  two  cases.  In  the  Indiana  case,  at  the  time 
of  the  tax  sale,  the  interest  was  six  per  cent.  Under  a  subse- 
quent statute  it  was  provided  that  if  the  tax  deed  was  invalid 
the  tax  purchaser  should  recover  twenty-five  per  cent  inter- 
est. The  tax  deed  was  executed  after  the  new  statute  was 
enacted,  and  the  court  held  that,  as  the  deed  was  discovered 
invalid,  the  tax  purchaser  was  entitled  to  twenty-five  per  cent 
under  the  now  statute.  That  decision  favors,  to  some  extent, 
the  contention  of  the  plaintiff,  and  it  is  the  only  case  we  have 
been  able  to  find  of  like  import.  But  in  the  Snell  case  it  was 
6tated  by  the  trial  judge  that  "what  the  rule  would  be  as 
against  some  third  party  not  interested  in  the  tax  sale,  who 
should,  at  a  tax  sale,  bid  in  the  property  for  the  tax  and  pen- 
alty, and  actually  pay  such  amount  into  the  treasury,  is  not 
considered  or  determined."  That  case,  therefore,  has  no 
application. 

Writ  denied,  and  judgment  for  defendants  for  costs. 

All  the  justices  concurred. 


Tax  Sales— Retrospective  Laws.— A  statute  declaring  that  hereafter 
no  purchaser  at  a  tax  sale  shall  be  entitled  to  a  deed,  unless  he  has  complied 
with  certain  conditions  in  such  statute,  applies  to  sales  previously  made  for 
which  no  deed  has  issued,  and  for  which  the  landowner  retains  the  right  of 
redemption.  8uoh  statute  is  not  retrospective,  as  it  relates  exclusively  to 
acts  to  be  performed  after  its  passage:  Gage  v.  Stewart,  127  111.  207;  11  Am. 
St.  Rep.  116,  and  note.  A  statute  providing  that  a  purchaser  of  property 
at  a  tax  sale  must,  thirty  days  before  the  expiration  of  the  time  for  redemp- 
tion, or  before  he  applies  for  a  deed,  serve  a  notice  setting  forth  the  sale, 
the  amount  due,  when  the  time  for  redemption  wUl  expire,  or  when  he  will 
apply  for  the  deed,  and  extending  the  time  for  redemption  until  such  notice 
is  given  is  constitutional  and  applies  to  sales  previously  mads):  Oullaka*  ▼ 
Sweeney,  79  Cal.  637;  12  Am.  St  Rep.  172;  and I  note.  w*m*> 
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Hopper  v.  Calhoun. 

(62  KANSAS,  70S.) 

Mobtgaots— AagUKFTion  or— Evidinc*.— To  create  *  personal  liability  en 
the  part  of  a  grantee  in  a  deed  to  pay  a  prior  mortgage  on  the  premises 
conveyed,  the  covenant  or  words  used  must  clearly  import  that  the  obli- 
gation was  intended  by  the  grantor,  and  knowingly  assumed  by  the 
grantee.  The  use  of  the  words  "except  a  mortgage  of  two  thousand 
one  hundred  and  seventy  dollars,  and  one  interest  mortgage  of  one  hun. 
dred  and  ninety-five  dollars,  which  mortgages  of  second  party  accept 
and  agree  to  pay,"  in  the  deed,  wholly  unexplained  by  other  evidence, 
are  not  sufficient  to  show  an  assumption  of  such  mortgages  by  the 
grantee  named  in  the  deed;  but  his  intent  to  assume  their  payment 
may  be  shown  by  evidence  outside  the  deed. 

Apt  and  Crawford^  for  the  plaintiff  in  error. 

Carskadon  and  Thompson^  for  the  defendant  in  error. 

™  Allen,  J.  C.  S.  Calhoun,  as  plaintiff,  brought  an  action 
in  the  district  court  of  Pratt  county  to  foreclose  a  mortgage 
executed  by  F.  M.  Rea  and  wife  for  two  thousand  one  hun. 
dred  and  seventy  dollars,  and  to  obtain  a  personal  judgment 
against  C.  A.  Hopper,  plaintiff  in  error,  for  the  amount  of  said 
mortgage  and  interest,  which  the  plaintiff  alleged  that  Hop- 
per assumed  and  agreed  to  pay.  Rea  and  wife  conveyed  the 
mortgaged  property  to  Marion  Wilson.  Wilson  and  wife  con- 
veyed to  Hopper  by  warranty  deed.  In  this  deed,  following 
the  covenant  against  encumbrances,  are  these  words:  "Ex- 
cept a  mortgage  of  two  thousand  one  hundred  and  seventy 
dollars,  and  one  interest  mortgage  of  one  hundred  and  ninety- 
five  dollars,  both  mortgages  given  to  C.  S.  Calhoun,  which 
mortgages  of  said  second  party  accept  and  agree  to  pay." 
The  defendant  Hopper  answered,  denying  that  he  had  as- 
sumed payment  of  the  mortgage.  At  the  trial  the  plaintiff 
sought  to  prove,  by  the  notary  public  who  had  taken  the 
acknowledgment  of  the  deed,  what  conversation  took  place 
between  Wilson  and  Hopper  in  regard  to  the  insertion  of  the 
clause  pertaining  to  the  mortgage.  This  evidence  was  ex- 
cluded by  the  court,  evidently  because  the  court  regarded  it 
as  unnecessary.  The  defendant  Hopper  interposed  a  demur. 
rer  to  the  plaintiff's  testimony,  which  was  overruled,  and,  no 
farther  proof  being  introduced,  judgment  was  rendered  in 
favor  of  plaintiff  against  Hopper  for  the  amount  of  the  mort- 
gage and  interest,  and  also  foreclosing  the  mortgage  against 
the  other  defendants. 
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While  various  matters  are  discussed  in  the  briefs,  the  only 
one  we  deem  it  necessary  to  consider  is,  whether  the  deed 
which  was  introduced  in  evidence,  without  any  explanation 
or  showing  as  to  the  facts  surrounding  the  transaction,  and 
without  any  proof  of  a  mistake  on  the  part  of  the  scrivener  in 
writing  this  clause  in  the  deed,  contains  such  an  assumption  of 
the  debt  as  will  authorize  the  court  to  enter  judgment  on  ™  it 
against  the  grantee  in  favor  of  the  holder  of  the  mortgage.  In 
the  case  of  Holcomb  v.  Thompson,  50  Kan.  598,  it  was  held  that 
"  to  create  a  personal  liability  on  the  part  of  a  grantee  in 
a  deed  to  pay  a  prior  mortgage  or  lien  on  the  premises  con- 
veyed, the  covenant  or  words  used  therein  must  clearly  import 
that  the  obligation  was  intended  by  the  grantor,  and  know- 
ingly assumed  by  the  grantee.  Where  a  grantee  of  land  takes 
the  same  subject  to  a  certain  mortgage  he  does  not  thereby 
assume  any  personal  liability,  but  simply  takes  the  land 
charged  with  the  payment  of  the  mortgage  debt." 

In  that  case  the  words  which  it  was  claimed  amounted  to 
an  assumption  by  the  grantee  were  "  excepting  note  for  two 
thousand  dollars,  dated  April  21,  1887,  to  M.  C.  Holcomb, 
with  eight  per  cent  interest  from  date,  and  with  said  mort- 
gage for  two  thousand  dollars,  the  said  ....  assumes  and 
....  agrees  to  pay."  Can  we  say  that  the  language  of  the 
deed  now  under  consideration  imports  clearly  an  assumption 
by  the  grantee  of  the  mortgage  debt  ?  The  language  used 
certainly  is  not  clear.  In  order  to  make  it  an  assumption  by 
the  grantee  we  must  strike  out  the  word  u  of,"  and  make  the 
word  "  party"  the  subject  of  the  verbs  "  accept  and  agree" 
instead  of  the  object  of  the  preposition  "of,"  as  they  appear 
to  be  from  the  reading  of  the  deed.  Under  the  rule  declared 
in  Holcomb  v.  Thompson^  50  Kan.  598,  we  do  not  feel  at  liberty 
to  make,  by  interpretation  merely,  such  a  radical  change  in 
the  language  of  the  deed.  It  was  competent  for  the  parties 
to  show,  by  oral  testimony,  the  facts  surrounding  the  trans- 
action, and,  under  proper  pleadings,  to  prove  that  the  inser- 
tion of  the  word  "of"  was  a  mistake  of  the  scrivener,  or  to 
show  by  any  competent  evidence  the  real  agreement  of  the 
parties.  The  assumption  of  the  payment  of  the  mortgage  on 
the  land  conveyed  need  not  necessarily  be  in  writing:  Jones 
on  Mortgages,  sec.  750. 

We  think  the  court  erred  in  excluding  the  testimony  of  the 
notary  publio.    We  cannot,  however,  in  aid  of  the  judgment 
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rendered  by  the  court,  assume  that  the  testimony  offered 
would  have  upheld  the  judgment:  Schmucker  v.  Sibert,  18 
*°*  Kan.  104;  26  Am,  Rep.  765.  We  think  the  deed,  unex- 
plained, fails  to  show  a  clear  assumption  of  the  mortgage 
debt  by  the  grantee.  As  this  compels  a  reversal  of  the  judg- 
ment, we  deem  it  unnecessary  to  specially  consider  the  other 
errors  alleged,  but  perceive  no  other  substantial  error. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 

All  the  justices  concurred. 

Vsrdob  asd  Purchaser— Assumption  or  Mortgkm  by  Laitbr— En- 
dbhcz. — The  assumption  of  a  mortgage  debt  by  the  purchaser  of  land  may 
bo  shown  by  parol  eTidenee:  Benskck  ▼.  Cook,  110  Mo.  173;  8S  A  in.  St. 
Rep.  422.    See,  also,  the  extended  note  to  Wotbertv.  Lwxu,4&  Am.  Dee.579. 


First  National  Bank  op  Clay  Centre  v.  Bbbolb. 

[H  Kansas,  7*9.) 

CBOFS~-SsTBRaiioB.«-A  Com  vbtahcb  or  Laud  either  by  voluntary  deed  or 
judicial  sale,  without  reservation,  does  not  pass  the  ripened  crops  then 
on  the  land,  and  a  sale  or  mortgage  of  anch  ripened  oropa  operates  as  a 
severance  of  them  from  the  land. 

Crops  on  Mortgaged  Premises— To  Whom  Belong  oh  Foreclosure. — 
The  sale  by  a  mortgagor,  prior  to  a  foreclosure  sale  of  the  mortgaged 
land,  of  a  ripened  crop  standing  thereon,  passes  the  title  to  the  crop  to 
the  vendee  of  the  mortgagor  as  against  the  mortgagee  or  the  purchaser 
at  anch  foreclosure  sale. 

Harkness  and  Qodard,  for  the  plaintiff  in  error. 

C.  C.  Coleman,  and  Anthony  and  Stackpole,  for  the  defend* 
ant  in  error. 

710  Johnston,  J.  S.  D.  Beegle  brought  an  action  against 
the  First  National  Bank  of  Clay  Centre,  Kansas,  alleging  that 
it  had  wrongfully  converted  five  thousand  bushels  of  corn 
belonging  to  the  plaintiff,  of  the  value  of  twelve  hundred  and 
fifty  dollars,  for  which  sum  judgment  was  demanded.  The 
corn  was  grown  upon  mortgaged  land  in  the  year  1889.  The 
crop  was  planted  and  cultivated  by  F.  M.  Tuthill,  who  was 
the  owner  of  the  land  prior  to  September  30,  1889,  and  upon 
which  he  had  given  a  mortgage  that  was  foreclosed  by  the 
bank.  The  judgment  of  foreclosure  was  rendered  January 
26,  1889,  under  which  a  sale  was  made  to  the  bank  on  Sep- 
tember 80, 1889.    No  reservation  of  the  crop  was  made  at  the 
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•ale,  which  was  confirmed  November  26,  1889.  Plaintiff 
Beegle  claimed  and  offered  testimony  to  prove  that  he  pur* 
chased  the  corn  from  Tuthill  after  it  had  folly  matured,  and 
that  the  harvesting  of  the  same  began  before  the  sheriff's  sale, 
and  continued  uninterruptedly  until  about  the  1st  of  Novem- 
ber, and  that  the  purchase  was  made  in  good  faith  and  for  a 
valuable  consideration.  The  testimony  was  somewhat  con- 
flicting in  regard  to  the  maturity  of  the  corn  on  September 
30,  1889,  when  the  judicial  sale  occurred,  and  as  to  the  bona 
fides  and  absolute  character  of  the  sale  of  the  corn.  The 
jury,  after  being  properly  instructed,  found  generally  in  favor 
of  the  plaintiff  upon  all  the  issues,  and  this  finding  effectually 
settles  the  controversy. 

The  contention  of  the  plaintiff  in  error  is,  that  as  the  oorn 
was  standing  in  the  field,  unhusked,  the  title  thereto  passed 
to  the  71t  bank  by  virtue  of  the  foreclosure  sale.  It  has 
been  clearly  settled  in  this  state  that  a  conveyance  of  land, 
•either  by  voluntary  deed  or  judicial  sale,  without  reservation, 
carries  all  growing  crops  with  the  title  to  the  land.  This 
rule  only  applies  to  crops  which  are  immature  and  have  not 
-ceased  to  draw  nutriment  from  the  soil  at  the  time  of  sale, 
and  is  not  applicable  to  crops  that  are  ripe  and  ready  for 
harvest.  This  distinction  has  been  carefully  recognized  in  all 
the  cases  where  the  subject  was  considered:  Oaranflo  v.  Cooley, 
33  Kan.  137;  Beckman  v.  Sikes,  35  Kan.  120;  Caldwell  v. 
Alsop,  48  Kan.  571;  Goodwin  v.  Smith,  49  Kan.  351;  33  Am. 
St.  Rep.  873;  Missouri  Valley  Land  Co.  v.  Barwick,  50  Kan. 
57.  When  the  crops  mature  they  can  no  longer  be  regarded 
as  a  part  of  the  realty,  and  hence  do  not  pass  to  the  purchaser 
of  the  land.  As  the  ripened  crop  possesses  the  character  of 
personalty,  the  fact  that  it  rests  upon  the  land,  unsevered,  is 
of  little  consequence.  If  the  severance  of  such  a  crop  was 
at  all  material,  it  had  in  legal  effect  been  severed  through  the 
sale  by  Tuthill  to  the  plaintiff.  The  mortgage  or  sale  of  a 
ripened  crop  at  least  operates  as  a  constructive  severance  of 
the  same  from  the  land:  Caldwell  v.  Alsop,  48  Kan.  571; 
Willis  v.  Moore,  59  Tex.  628;  46  Am.  Rep.  284;  2  Freeman 
on  Executions,  349. 

None  of  the  errors  assigned  by  plaintiff  in  error  can  be 
sustained,  and  hence  the  judgment  of  the  district  court  will 
be  affirmed. 

All  the  justices  concurred. 
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Crow— Whkhbb  Pam  TJhw  Cohvetahci  of  Lahik— A  grantor's  inter- 
est in  growing  crops  pasta*  by  an  absolute  deed  of  the  toil  without  any 
•sprees  reservation  of  the  growing  crop:  8mUk  ▼•  Leighton,  88  Kan.  644;  6 
Am.  81  Rep.  778,  and  note;  Gibbons  v.  2MJnv*aiR,  10  Ark.  9;  60  Am.  Deo. 
233*  and  note;  BaJxnstost  ▼.  StaAier,  33  Pa.  8t  851;  76  Am.  Don.  602;  and 
note;  Timwr  ▼.  Cool,  23  Ind.  66;  86  Am.  Dee.  448.  Contra;  8ee  Start*  v. 
Johuton,  1  Penr.  A  W.  471;  21  Am.  Deo.  404,  and  note.  Growing  crops  not 
belonging  to  the  vendor  of  land  do  not  pass  by  a  sale  of  the  land:  Barrett  v. 
Choen,  119  Ind.  66;  12  Am.  8k  Rep.  363. 

Ceof*— To  Whom  Bkloso  Urox  Executioh  Bali  or  Lure—As  between 

*  purchaser  of  land  at  a  foreclosure  sale  and  the  mortgagor's  tenant,  crops 
planted  by  the  latter  and  matured  when  the  deed  is  exeoated,  do  not  pass  by 
the  sale:  Hecht  v.  Dettman,  66  Iowa,  679;  41  Am.  Rep.  131,  and  note.    Upon 

*  sheriff's  sale  of  land,  if  the  Judgment  defendant  is  suffered  to  remain  in 
possession  and  to  grow  crops  on  the  land,  neither  the  purchaser  nor  the 
▼endee  of  his  title  may  enter  and  remove  any  portion  of  the  crops  so  grown ; 
Potter  v.  Zombie,  142  Pa.  St  636;  to  the  same  effect,  see  JCUlebrew  v.  Mines, 
104  N.  C.  182;  17  Am.  St.  Rep.  672.  The  sale  of  land  under  a  deed  of  trust 
onirics  with  it  the  growing  crops  sown  by  the  mortgagor:  Hoyden  v.  Bur* 
temper,  101  Ma  644;  20  Am.  St.  Rep.  648,  and  note.  For  a  further  discus* 
•ion  of  this  question,  see  the  note  to  Goodwin  v.  Smith,  38  Am.  St  Rep.  876; 
and  the  extended  note  to  Crass  v.  Pendleton,  19  Am.  Dec  762. 


Rob  v.  Rob. 

[62  KAMUS,  724.] 

Ditoboi — Alimony— Res  Judicata.— A  valid  decree  of  divorce  obtained  by 
a  husband  from  his  wife  in  one  state,  without  provision  with  reference  to 
property  or  alimony,  is  a  bar  to  an  action  brought  long  afterward  by  the 
wife  in  another  state  to  obtain  a  judgment  of  divorce  and  for  alimony, 
or  for  alimony  alone,  in  the  absence  of  proof  that  the  law  of  the  former 
state  is  different  from  that  of  the  latter. 

Divorce — Ris  Judicata. — A  final  decree  of  divorce  settles  all  property 
rights  of  the  parties,  and  bars  a  subsequent  action  by  either  party  to 
determine  any  question  of  alimony  or  property  rights  whioh  might  have 
been  settled  by  such  decree,  and  a  decree  on  service  by  publication  is  as 
effectual  as  where  personal  service  is  made. 

C.  A.  Cox,  for  the  plaintiff  in  error. 

S.  Af.  Porter,  for  the  defendant  in  error. 

™  Allen,  J.  This  action  was  commenced  by  Adelia  Roe, 
as  plaintiff,  in  the  district  court  of  Montgomery  county,  on  the 
eighteenth  day  of  October,  1884,  to  obtain  a  divorce  from  the 
defendant,  and  the  custody  of  a  minor  child.  The  onlv  service 
then  attempted  on  the  defendant  was  by  publication  soon 
thereafter.  Nothing  further  appears  to  have  been  done  in  the 
ease  until  the  thirty-first  day  of  July,  1889,  when  an  amended 


■y,  custody  of  said 
ci^i  kt£  "hr  m  £_T;rae  lz*z  sll~  dct.  On  the  eighth  day  of 
A;r~*i.  Ir^r  a  »i.r.  t.tm  we*  i^-ed  ?.r,d  personally  served 
01  -i*  £r5-e:.i:.Ti.  :r.  NfoRb?  co-Ely,  Kansas,  where  he  had 
rt«F  Jec  *^>?e  tbe  ilZI  cf  IS^l.  The  defendants  answer  was 
f--t-f  :c  ibe  Z  >r  sf  Stt :e ~*»k\  IS??,  and  denies, generally ,  the 
a.>cttf:cff  :c  ibe  jie:_r.:c*  Tr*  ease  was  tried  in  March,  1890. 
T^e  ;'i  - :  5  -*K_5ei  ir^x  sLe  was  rcarried  to  the  defendant 
01  :i«  nreT.ij-frsi  day  of  ArciL,  1S77,  which  was  Saturday; 
tL&t  :*  i-efrr  it-t  stayed  w:th  her,  at  her  father's  house,  on 
the  f.IIowirg  nizrit  ar  i  S^r.iay.  and  that  he  left  on  Monday 
n.:~>g.  it  i  had  nerer  liiwi  wiih  her  since.  On  the  27th 
of  July  fc~:wirg.  the  child  referred  to  in  the  pleadings  was 
bom.  The  defendant  went  to  Colorado  soon  after  leaving  the 
plaintiff,  acd  on  the  twecty-secoi.d  day  of  September,  1881, 
oitainei  a  judgment  of  divorce  from  the  plaintiff  in  the  county 
court  of  Conejos  county,  Colorado,  on  a  service  by  publication. 
He  tLen  returned  to  Kansas.  In  the  hUl  of  1882  the  defend* 
ant  was  married  to  Miss  Perry,  by  whom  he  has  four  children. 
One  of  the  principal  questions  litigated  at  the  trial  was  as 
to  whether  the  plaintiff  had  been  married  before  she  was  mar- 
ried to  the  defendant.  It  appears  from  the  testimony  of  the 
plaintiff  herself  that  she  lived  and  cohabited  with  one  John 
McAllister  for  more  than  a  year,  when  she  was  fifteen  or  six- 
teen years  ™  old;  but  she  testifies  that  they  were  not  mar* 
ried,  and  that  the  defendant  was  informed  with  regard  to  it 
before  their  marriage.  At  the  conclusion  of  the  trial  the 
court  made  special  findings  of  fact,  among  which  are  findings 
that  the  parties  were  married,  as  alleged  in  the  plaintiff's  peti- 
tion; that  at  the  time  of  the  marriage  the  plaintiff  was  preg- 
nant with  a  child,  of  which  the  defendant  was  the  father;  that 
the  defendant  instituted  an  action  in  Colorado  to  obtain  a 
divorce  on  the  ground  of  previous  marriage  and  adultery  on 
)j<T  part;  that  the  plaintiff  in  this  action  had  no  actual  notice 
of  the  pendency  of  said  case;  that  a  decree  of  divorce  was 
(minted  in  said  case;  that  said  decree  was  obtained  by  false 
testimony  offered  by  the  defendant;  that  at  the  time  the 
defendant  returned  to  Kansas  he  had  property  of  the  value 
of  about  two  hundred  and  fifty  dollars.  The  court  there- 
upon, as  a  conclusion,  sustained  the  Colorado  decree  of 
divorce,  and  grunted  the  plaintiff  two  hundred  dollars  as 
alimony,  and  also  adjudged  that  he  pay  the  costs.  Of  this 
judgment  he  complains.     While  the  court  found  that  the 
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Colorado  divorce  til  obtained  by  false  testimony,  it  did  not 
find  that  the  plaintiff  in  that  action  knew  that  such  testimony 
was  false,  and  inasmuch  as  the  trial  court  sustained  the  valid- 
ity of  the  Colorado  decree,  all  presumptions  are  in  its  favor. 
More  than  that,  however,  the  validity  of  that  decree  and  of 
the  subsequent  marriage  of  the  defendant  are  not  challenged 
in  this  court.  We  then  are  left  only  to  determine  the  question 
whether  a  decree  for  alimony  can  be  sustained  under  the  cir- 
cumstances, where  it  is  conceded  that  the  defendant  had 
obtained  a  valid  decree  of  divorce  before  his  second  marriage. 
The  question  litigated  on  the  trial  as  to  whether  the  plaintiff 
had  a  husband  living  at  the  time  of  her  marriage  with  the 
defendant  was  resolved  by  the  trial  court  in  favor  of  the 
plaintiff,  on  conflicting  testimony.  We  therefore  need  not 
consider  that  matter. 

The  Colorado  statutes,  with  reference  to  the  granting  of 
divorce  and  alimony,  were  not  introduced  in  evidence  at  the 
trial.  We  must  then  assume  that  the  law  of  that  state  is  the 
same  as  the  law  of  Kansas:  Furrow  v.  Chapin,  13  Kan.  107; 
Kama*  Pac.  Ry.  Co.  v.  Cutter,  16  Kan.  568;  French  v.  Pea$ef 
10  nr  Kan.  51.  The  Colorado  decree  merely  grants  a  divorce, 
and  contains  no  provision  whatever  with  reference  to  property. 
It  then  only  remains  to  determine  whether,  under  the  laws  of 
Kansas,  long  after  a  decree  of  divorce  has  been  rendered,  after 
one  of  the  parties  has  married  and  become  the  father  of  a 
family  of  children,  the  divorced  wife  can  prosecute  an  inde- 
pendent action  and  obtain  a  judgment  for  alimony.  Under 
section  646  of  the  Civil  Code,  it  is  provided: 

"  If  the  divorce  shall  be  granted  by  reason  of  the  fault  or 
aggression  of  the  wife,  the  court  shall  order  restoration  to  her 
of  the  whole  of  her  property,  lands,  tenements,  and  heredita- 
ments owned  by  her  before,  or  by  her  separately  acquired 
after,  such  marriage,  and  not  previously  disposed  of,  and  also 
such  share  of  her  husband's  real  and  personal  property,  or 
both,  as  to  the  court  may  appear  just  and  reasonable;  and 
she  shall  be  barred  of  all  right  in  all  the  remaining 
lands  of  which  her  husband  may  at  any  time  have  been 
seised." 

Section  647  contains  the  provision  that  "a  divorce  granted 
at  the  instance  of  one  party  shall  operate  as  a  dissolution 
of  the  marriage  contract  as  to  both,  and  shall  be  a  bar  to 
any  claim  of  the  party  for  whose  fault  it  was  granted  in  or 
to  the  property  of  the  other,  except  in  cases  where  actual 
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akall  kern  ha  committed  by  or  am  behalf  of  thesuc- 


la  dm  cam  of  Icam  ▼.  X#sm,  15  Kan.  181,  it  was  held: 
m  Wham  a  dacam  af  divorce  waa  duly  and  legally  entered, 
after  service  by  publication,  and  the  mailing  of  a  copy  of  the 
petition  aad  publication  notice,  aa  required  by  section  641  of 
the  code,  held  thai  the  defendant  could  not  come  in  under 
aeetion  77  of  the  code,  and  upon  the  showing  of  want  of  actual 
notice  have  the  decree  act  aside,  and  be  let  in  to  defend. 

**  Where  the  decree  of  divorce  contained  no  other  order  con- 
cerning property  than  one  barring  defendant  of  all  right  and 
interest  in  the  property  of  plaintiff,  held,  that  this  order  must 
aland  with  the  decree,  and,  the  decree  being  undisturbed,  the 
order  could  not  be  set  aside." 

This  cam  waa  decided  long  before  the  amendment  render- 
ing  it  unlawful  for  either  of  the  parties  to  a  judgment  of 
divorce  to  marry  within  six  months  after  the  rendition  of  the 
***  judgment.     It  is  the  general  policy  of  the  law,  strongly 
adhered  to  by  this  court  in  its  prior  decisions,  to  require 
every  question  properly  involved  in  any  suit  to  be  disposed 
of  by  the  judgment  finally  rendered  in  the  case:  Board  of 
Cammrs.  r.  Welch,  40  Kan/ 767;  Bierer  v.  Fretz,  37  Kan.  27; 
Wichita  etc.  R.  R.  Co.  y.  Beebe,  39  Kan.  465;  Westbrook  v. 
Mfize,  35  Kan.  299;  Chicago  etc.  R.  R.  Co.  y.  Board  of  CWmr*., 
47  Kan.  766.     Under  the  law  of  Kansas,  the  court  rendering 
jndgment  in  an  action  for  divorce  is  authorized,  on  a  proper 
showing,  to  grant  alimony,  whether  the  divorce  be  allowed  or 
not.     If  the  divorce  is  granted,  it  operates  as  an  absolute  dis- 
solution of  the  marriage  tie.     Whatever  orders  with  reference 
to  alimony  or  a  division  of  the  property  are  desired  by  either 
party  may  then  be  considered  and  determined  by  the  court. 
If  they  may  be  so  considered  and  determined,  and  a  party 
neglects  to  require  such  determination,  the  judgment  is  as 
fail  and  complete  a  bar  as  if  the  question  had  been  fully  tried 
and  determined.     Within  the  case  of  Lewis  v.  Lewis,  15  Kan. 
181,  though  the  rule  declared   may  sometimes  work  great 
hardships,  a  judgment  on  service  by  publication  is  as  effec- 
tual as  where  personal  service  is  made.     We  conclude,  then, 
that,  under  the  evidence  and  the  finding  of  the  court  sustain- 
ing the  Colorado  divorce,  the  parties  were  not  husband  and 
wife  either  at  the  time  the  suit  was-  commenced  or  when  it 
•was  finally  determined,  and  that  the  court  was  without  power 
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to  grant  alimony  to  the  plaintiff  while  sustaining  the  Colo- 
rado divorce  made  so  long  before. 

The  judgment  is  reversed,  with  the  direction  to  enter  It 
judgment  in  favor  of  the  defendant  on  the  findings  of  the 
-court 

All  the  justices  concurred. 

MARRIAGE  AHD   DlVORCE — CONCLUSIVENESS  OF  DECREE  OF  DlVORCE. — A 

decree  in  an  action  of  divorce  between  the  tame  parties  for  the  same  cause 
of  action  bar*  the  re-examination  of  the  same  facta  in  a  subsequent  case: 
Farquar  v.  Farquar,  20  Or.  69;  88  Am.  8t  Rep.  03,  and  note.  A  decree 
rendered  in  an  action  for  divorce  dismissing  the  libel  therefor  upon  a  hearing 
upon  the  merits  is  a  bar  to  a  subsequent  libel  for  the  same  cause  of  action 
between  the  same  parties:  Brown  v.  Brown,  37  N.  H.  536;  75  Am.  Dec.  154. 
A  subsequent  decree  of  divorce  does  not  vacate  a  previous  decree  for  alimony 
due  anterior  to  its  rendition:  Harrison  v.  Harrison,  20  Ala.  629;  56  Am. 
Dec  227.  A  decree  of  divorce  against  a  nonresident  defendant!  who  appears 
to  have  been  served  with  process,  where  the  complainant  was  within  the 
jurisdiction,  though  effective  in  a  sister  state  so  far  as  the  dissolution  of  the 
marriage  is  concerned,  may  not  be  so,  perhaps,  with  respect  to  any  allow* 
ance  therein  directed  to  be  paid  by  the  defendant:  Harding  v.  Alden,  9 
OreenL  140;  23  Am.  Deo.  549,  and  note;  Rigney  v.  Rigney,  127  N.  Y.  408; 
24  Am.  St.  Rep.  462,  and  note.  This  question  is  thoroughly  treated  in  the 
monographic  note  to  Boykin  v.  Rain,  65  Am.  Dec  355-361. 


Berry  v.  Kansas  City,  Fort  Scott,  and  Mem- 
phis Railroad  Company. 

[62  Kansas,  759.] 

Appellate  Practice— Directing  Judgment.— A  case  made  containing  all 
the  pleadings,  the  general  verdict,  the  special  findings,  the  motions  for 
judgment,  and  for  a  new  trial,  and  ao  much  of  the  proceedings  as  may  be 
necessary  to  present  the  error  complained  of,  is  sufficient  to  authorise 
the  appellate  court  to  direct  what  judgment  the  lower  court  should  have 
rendered  in  the  case. 

Constitutional  Law— Amendment  op  Statute — Change  op  Remedy.— 
When  a  statute  provides  that  the  personal  representative  of  a  person 
killed  by  the  wrongful  act  of  another  may  maintain  an  action  therefor, 
for  the  exclusive  benefit  of  the  widow  and  children,  or  the  next  of  kin 
of  the  deceased,  and  a  subsequent  supplementary  act  merely  provides 
how  that  action  may  be  enforced  for  the  benefit  of  the  family  of  a  per- 
son so  killed,  when  the  residence  of  the  deceased  person,  at  the  time  of 
his  death,  is  in  another  state,  or  when  no  personal  representative  has 
been  appointed,  such  supplementary  act  does  not  create  a  new  cause  of 
action,  but  is  simply  a  change  of  remedy;  nor  is  it  in  conflict  with  a 
constitutional  provision  providing  that  "no  law  shall  be  revised  or 
amended,  unless  the  new  act  contains  the  entire  act  revised,  or  the  sec- 
tion or  sections  amended,  and  the  section  or  sections  amended  shall  be 
repealed." 
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W.  Y. 
Hjsmijzii  Facfie  SaDwaj  Company, 

the 
killed  while  on  duty  in 
by  a  train  of  the  Kansas  <5ty,  Fort 
CoerpasT,  whieh,  four  months  after 
the  aecies*,  was  associated  wiih  ether  railroads  nndar  the 
laws  of  Kansen,  a»£  became  the  Eawasa  (Sty,  Fort  Scott,  and 
Memphis  Fir,iid  Gampeny.  At  the  time of  Iks  accident* 
Berry  waa  a  remdect  of  Serfs  lis,  Miaarairi,  where  his  wife  and 
two  children  resided.  He  died  intestate,  and  no  adminis- 
trator of  his  utile  was  ever  appointed  in  Fines*  or  Missouri. 
In  April,  1S59,  his  widow  broogjkt  this  action  against  the 
Ksnass  City.  Fort  Scott,  and  Memphis  Railroad  Company, 
•Paging  that  her  husband  waa  killed  by  the  negligent  opera* 
tiJn  of  the  Kansas  City, Fort  Scotland  Gnlf  Railroad.  Mrs. 
Berry  obtained  a  general  verdict  far  five  thousand  dollars  dam- 
ages, and  the  jury  also  returned  the  following  special  findings: 
"a  1-  Waa  the  plaintiff  the  wife  of  William  T.  Berry? 
A.  Yes.  Q.  2.  Was  said  William  T.  Berry  killed  on  Decern- 
berS^lSSTr  A.  Yea.  Q.  3.  Did  the  said  William  Y.  Berry 
die  without  leering  any  will?  A.  Tea.  Q.  4.  Were  the  plain- 
tiff, Mrs.  Berry,  and  her  husband,  on  December  24, 1887,  up 
to  the  time  of  bis  death,  residents  and  citizens  of  the  state  of 
Missouri?  A.  Yes.  Q.  5.  What  was  the  age  and  occupation 
of  the  said  William  Y.  Berry  at  the  time  of  his  death?  A. 
Age,  33  years;  occupation,  locomotive  engineer.  Q.  6.  What 
wages,  as  engineer,  did  said  William  Y.  Berry  receive  np  to 
and  prior  to  his  death?  A.  At  an  average  of  one  hundred 
and  thirty  dollars  per  month.  Q,  7.  Did  the  deceased,  Will* 
iam  Y.  Berry,  maintain  his  said  wife  and  children  before  his 
said  killing?  A.  Yes.  Q.  8.  Was  any  executor  or  adminis- 
trator appointed  of  the  estate  of  William  Y.  Berry,  deceased? 
A.  No.  Q,  9.  What  was  the  condition  of  the  health  of  said 
William  Y.  Berry  at  the  time  of  his  death?  A.  Good.  Q.  10. 
In  what  county  and  state  did  the  death  of  William  Y.  Berry 
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take  place,  on  December  24, 1887?  A.  Bourbon  county,  Kan- 
sas. Q.  11.  Was  the  Kansas  City,  Fort  Scott,  and  Gulf 
Railroad  constructed  and  in  operation  in  Bourbon  county, 
Kansas,  on  December  24,  1887?  A.  Yes.  Q.  12.  Did  the 
Kansas  City,  Fort  Scott,  and  Oulf  Railroad  Company  con- 
solidate with  other  railroad  companies  in  April,  1888,  and 
thereby  form  the  Kansas  City,  Fort  Scott,  and  Memphis  Rail- 
road Company?  A.  Yes.  Q.  18.  Was  the  Kansas  City,  Fort 
Scott,  and  Oulf  Railroad  Company  operating  the  Kansas 
City,  Fort  Scott,  and  Gulf  Railroad  on  December  24,  1887? 
A.  Yes.  Q.  14.  If  said  William  Y.  Berry  was  killed  by  the 
negligence  of  the  Kansas  City,  Fort  Scott,  and  Gulf  Railroad 
Company,  on  December  24,  1887,  in  what  did  that  negligence 
consist?  A.  1.  By  not  bringing'  their  train  to  a  full  stop 
before  reaching  a  crossing;  2.  By  running  at  too  high  rate 
of  speed  on  approaching  a  grade  crossing;  8.  By  the  bead 
brakeman  not  being  at  his  post  on  approaching  a  crossing. 
Q.  15.  If  William  Y.  Berry  was  guilty  of  any  contributory 
negligence,  in  what  did  it  consist?  A.  He  was  not  guilty 
of  any  contributory  negligence."  The  defendant  objected 
to  the  reception  of  the  general  verdict,  and  the  special 
questions  and  answers,  and  the  court  declined  to  receive 
or  record  them  as  a  verdict,  but  permitted  them  to  be  filed, 
that  the  whole  proceedings  might  appear  on  the  record. 
The  defendant  then  filed  the  following  motion:  "And  now 
that  the  jury  has  brought  in  a  general  verdict  for  the 
plaintiff,  together  with  certain  answers  to  special  ques- 
tions, propounded  by  plaintiff's  counsel,  the  defendant  asks 
the  court  to  instruct  and  require  the  jury  to  bring  in  a  gen- 
eral verdict  in  favor  of  defendant,  upon  the  unquestioned 
law  of  the  case.  Wallace  Pratt,  W.  C.  Perry,  C.  W.  Blair, 
defendant's  attorneys."  Plaintiff  objected  to  the  hearing  or 
presentation  of  said  motion.  The  court  overruled  the  objec- 
tion. Plaintiff  excepted,  and  the  court  thereupon  ordered 
the  jury  to  find  the  following  verdict  for  defendant:  "  We, 
the  jury,  find  for  the  defendant.  W.  H.  Gillett,  foreman." 
The  plaintiff  then  filed  a  petition  to  set  aside  such  general 
verdict,  moved  the  court  to  render  judgment  in  her  favor  on 
the  special  findings  and  general  verdict  found  in  her  favor, 
and  then  moved  for  a  new  triaL  All  of  such  motions  were 
in  turn  overruled.  Judgment  for  defendant,  and  plaintiff 
appealed. 
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X.  F.  Wan,  for  the  plaintiff  in  error. 

WaUa*  Pratt,  W.  C.  Perry,  and  C.  W.  Blair,  for  the  defend- 
ant in  error. 


Hortos,  C.  J.  We  are  called  upon  to  review  the  action 
of  the  trial  court  upon  the  case  made.  It  is  insisted  bj  the 
counsel  of  the  railroad  company  that  the  petition  in  error 
should  be  dismissed  because  the  testimony  produced  upon  the 
trial  is  not  preserved  in  the  record,  and  therefore  that  this 
court  cannot  determine  whether  the  trial  court  committed 
any  error  in  directing  a  verdict  for  the  company.  The  tes- 
timony is  not  before  us,  and,  if  the  case  made  did  not  con- 
tain 7CT  statements  explanatory  of  the  rulings  of  the  trial 
court*  then,  upon  the  authorities  cited  in  behalf  of  the  com- 
pany, the  motion  to  dismiss  would  have  to  be  sustained. 
Section  547  of  the  Civil  Code,  however,  specifically  provides 
that— 

UA  party  desiring  to  have  any  judgment  or  order  of 
the  district  court,  or  a  judge  thereof,  reversed  by  the  supreme 
court,  may  make  a  case  containing  a  statement  of  so  much 
of  the  proceedings  and  evidence  or  other  matters  in  the 
action  as  may  be  necessary  to  present  the  errors  complained 
of  to  the  supreme  court." 

In  this  case,  the  pleadings,  the  general  verdicts,  the  spe- 
cial findings,  the  motions,  and  the  judgment  are  all  properly 
incorporated  in  the  record,  and.  in  addition  thereto,  a  state- 
ment is  contained  of  so  much  of  the  proceedings  us  is  necessary 
to  present  the  errors  complained  of.  It  appears  from  the  case 
made  that,  upon  the  trial,  the  plaintiff  introduced  her  testi- 
mony; that  the  railroad  company  demurred  thereto;  that  the 
demurrer  was  overruled;  that  the  railroad  company  then 
introduced  its  evidence;  that  the  plaintiff  introduced  her  evi- 
dence in  rebuttal;  and  that,  at  the  close  of  all  the  testimony, 
the  trial  judge  stated  "  he  had  made  up  his  mind  the  plaintiff 
could  not  recover,  under  the  law  of  the  case,  and  that  he 
should  instruct  the  jury  to  find  a  verdict  for  the  railroad  com- 
pany." The  plaintiff's  counsel  then  asked  "the  court  that, 
to  avoid  another  expensive  trial  the  jury  be  permitted  to 
make  special  findings  of  fact  in  the  case,  in  order  that  the 
whole  facts  of  the  case  might  go  to  the  supreme  court,  to  the 
end  that,  if  the  law  and  the  testimony  authorized  the  judg- 
ment in  favor  of  the  plaintiff,  the  supreme  court  could,  upon 
such  facts  and  the  law,  direct  the  judgment  to  be  given.* 
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The  court  granted  this  request,  "  and  directed  such  course  to 
be  pursued."    Thereafter,  the  jury  retired,  and  after  agreeing 
upon  a  general  verdict  and  the  answers  to  special  questions, 
returned  the  same  into  court.     When  the  jury  returned  their . 
verdict  and  the  answers  to  special  questions,  no  motion  was- 
was  made  to  set  the  general  verdict  aside,  or  to  set  aside  any 
of  the  special  answers.     The  counsel  of  the  railroad  7**  com- 
pany requested  the  trial  court,  notwithstanding  such  general* 
verdict  and  special  findings,  to  direct  a  general  verdict  \tk> 
favor  of  the  defendant,  "upon  the  unquestioned  law  of  the 
case."   We  must  therefore  assume,  upon  the  record,  that  "the 
whole  facts  of  the  case"  were  presented  in  the  court  below^ 
and  are  now  presented  to  us  upon  the  special  findings  and 
the  general  verdict  returned  by  the  jury  in  the  first  instance. 
The  trial  court  decided,  upon  the  facts  as  presented  by  the- 
jury,  that  the  railroad  company  was  entitled  to  a  verdict  it* 
its  favor,  and  acted  accordingly.    Therefore,  the  only  question 
upon  the  record  for  us  to  pass  upon  is,  What  judgment  should 
be  given  upon  the  facts  of  the  case  as  found  by  the  jury? 

It  is  the  contention  of  the  plaintiff,  under  the  provisions  of 
sections  422  and  422  a  of  the  Civil  Code,  and  from  the  obliga- 
tion of  the  Kansas  City,  Fort  Scott,  and  Memphis  Railroad 
Company,  as  successor  of  the  Kansas  City,  Port  Fcntt,  and 
Gulf  Railroad  Company,  one  of  the  constituent  corporations 
of  which  it  is  composed,  that  the  trial  court  should  have  ren- 
dered judgment  in  favor  of  the  plaintiff,  and  against  the  rail- 
road company,  upon  the  general  verdict  first  returned  by  the- 
jttry,  and  their  special  findings  of  fact.  On  the  other  handr 
the  railroad  company  insists  that  section  422  a  is  unconstitu- 
tional, because  it  is  an  attempted  amendment  of  section  422 
of  the  code,  in  violation*  of  section  16,  article  2,  of  the  con- 
stitution, which  ordains  that  "no  law  shall  be  revised  or 
amended  unless  the  new  act  contains  the  entire  act  revised  or 
the  section  or  sections  amended,  and  the  section  or  sections 
amended  shall  be  repealed,"  and  that,  if  section  422  a  is  con- 
stitutional it  cannot  affect  this  case,  because  there  was  no 
cause  of  action  thereunder  on  the  24th  of  December,  1887,  as 
that  act  was  not  passed  until  March  22,  1889 — more  than  a. 
year  after  the  death  of  William  Y.  Berry.  It  is  further 
claimed  that  the  Kansas  City,  Fort  Scott,  and  Memphis  Rail- 
road Company  is  not  answerable  for  the  debts,  obligations,  or 
torts  of  the  Kansas  City,  Fort  Scott,  and  Gulf  Railroad  Com- 
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pany  in  the  absence  of  any  testimony  ***  tending  to  show 
that  it  assumed  its  debts,  obligations,  and  torts. 

Section  422  reads:  u  When  the  death  of  one  is  caused  by 
the  wrongful  act  or  omission  of  another,  the  personal  repre- 
sentatives of  the  former  may  maintain  an  action  therefor 
against  the  latter,  if  the  former  might  have  maintained  an 
action,  had  he  lived,  against  the  latter  for  an  injury  for  the 
same  act  or  omission.  The  action  must  be  commenced  within 
two  years.  The  damages  cannot  exceed  ten  thousand  dollars, 
and  must  inure  to  the  exclusive  benefit  of  the  widow  and 
children,  if  any,  or  next  of  kin,  to  be  distributed  in  the  same 
manner  as  personal  property  of  the  deceased.'9 

Section  422a  provides:  "That  in  all  cases  where  the  resi- 
dence of  the  party  whose  death  has  been,  or  hereafter  shall  be, 
caused  as  set  forth  in  section  422  of  chapter  80,  Laws  of  1868, 
is  or  has  been  at  the  time  of  his  death  in  any  other  state  or 
territory,  or  when,  being  a  resident  of  this  state,  no  personal 
representative  is  or  has  been  appointed,  the  action  provided 
in  said  section  422  may  be  brought  by  the  widow,  or,  where 
there  is  no  widow,  by  the  next  of  kin  of  such  deceased." 

Said  section  422  a,  being  section  1  of  chapter  131,  Laws  of 
1889,  is  not  subject  to  the  constitutional  objection  urged 
against  it,  for  it  is  not  an  amendment  of  section  422.  That 
section  is  still  in  full  force,  and  is  not  repealed,  but  stands 
as  it  did  before  the  act  of  1889  was  passed.  If  a  personal 
representative  has  been  appointed,  he  may  still  maintain  the 
action,  as  provided  in  section  422,  the  same  as  if  the  act  of 
1889  had  not  passed,  and  hence  the  act  of  1889  does  not 
violate  any  provision  of  the  constitution:  State  v.  Cross,  88 
Kan.  696.  Section  422  gives  an  action  for  the  exclusive  bene- 
fit of  the  widow  and  children,  if  any,  or  next  of  kin,  of  the 
deceased  person.  The  action  must  be  commenced  within  two 
years,  and  the  damages  cannot  exceed  ten  thousand  dollars. 
That  section  requires  that  the  personal  representative  of  the 
deceased  must  bring  the  action,  but  it  is  not  for  his  benefit, 
nor  for  the  estate  for  which  he  acts.  Section  422  a  is  supple- 
mental. The  prior  TTO  section  grants  a  remedy  to  the  fami- 
lies of  persons  killed  by  the  wrongful  act  or  omission  of 
another;  and  section  422  a  merely  provides  how  that  action 
may  be  enforced  for  the  benefit  of  families  of  persons  so 
killed,  when  the  residence  of  the  deceased  person,  at  the  time 
of  his  death,  is  in  another  state,  or  when  no  personal  repre- 
sentative has  been  appointed.     It  is  an  act  to  carry  into  force 
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the  cause  of  action  created  by  section  422.  It  does  not  create 
a  new  cause  of  action.  No  amount  of  damages  or  any  limi- 
tation is  stated  therein.  It  is  simply  a  change  of  remedy. 
Its  purpose  is  that  the  cause  of  action  given  by  section  422 
shall  not  lapse  or  be  abortive  by  reason  of  the  nonresidence 
of  the  deceased,  or  the  nonappointment  of  a  personal  repre- 
sentative. Under  both  sections  the  damages  must  inure  to 
the  exclusive  benefit  of  the  widow  and  children,  if  any,  or 
next  of  kin  of  the  deceased.  If  section  422  had  given  the 
personal  representative  or  administrator  a  cause  of  action  for 
his  own  benefit,  or  for  the  benefit  of  the  estate  for  which  he 
acts,  there  would  be  much  force  in  the  argument  that  section 
422  a  does  not  affect  this  case.  Therefore,  although  William 
Y.  Berry  was  killed  on  December  24,  1887,  his  widow,  under 
the  provisions  of  section  422  a,  can  maintain  this  action;  in 
other  words,  can  enforce  the  cause  of  action  given  by  section 
422  for  the  benefit  of  herself  and  children:  Commissioners  of 
Sedgwick  Co.  v.  Bunker ',  16  Kan.  498;  Wade  on  Retroactive 
Laws,  sees.  24,  83,  214;  Cooley's  Constitutional  Limitations, 
star  pages  861,  871,  873,  581. 

Paragraph  1268,  General  Statutes  of  1889,  provides,  among 
other  things,  that — 

"  Any  two  or  more  railroad  companies  in  this  state  .... 
are  hereby  authorized  to  consolidate  and  form  one  company, 
....  with  all  the  rights,  powers,  privileges,  and  immunities, 
and  subject  to  all  the  obligations  and  liabilities  to  the  state 
which  belonged  to  or  rested  upon  either  of  the  companies 
making  such  consolidation." 

It  would  not  be  a  strained  construction  to  hold  that  "all 
obligations,"  as  used  in  the  statute,  compel  the  consolidated 
or  new  company  to  pay  all  claims,  debts,  or  other  pecuniary 
*T1  demands  of  each  of  the  original  companies.  If  obliga- 
tions to  the  state  only  were  intended,  it  would  not  have  been 
necessary  to  have  added  the  word  " liabilities"  to  the  state, 
because  u  liability"  is  defined  as  uthe  state  of  being  liable; 
as,  the  liability  of  an  insurer;  liability  to  the  law;  responsi- 
bility, accountableness,  accountability,  bounden  duty";  and 
"obligation"  is  also  defined  as  "that  which  obligates  or  con- 
strains; the  binding  power  of  a  promise  or  a  contract;  a  bond 
with  a  condition  annexed,  and  a  penalty  for  nonfulfillment. 
In  a  larger  sense  it  is  an  acknowledgment  of  a  duty  to  pay  a 
certain  sum  or  do  a  certain  thing;  responsibility,  accountable- 
DOS^  bond  of  duty."    To  hold  that "  obligations"  and  "liabil- 
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:ted  to  the  state  only  wwxld  be  to  amy  that  the 
Iec:H'amr»  vu  g*i"lty  of  a  repetition  of  the  nme  meaning  in 
<h?erwit  words.  On  the  Gther  hand,  if  "obligations"  and 
"liabilities'*  are  both  given  their  fall  farce  and  effect,  u  obli- 
gations'* m.ij  be  eor.strced  as  embrac:  rg  all  pecuniary  duties 
in  the  way  of  being  answerable  for  debts,  'icmands,  torts,  etc.; 
fc  liabilities"  may  rrean  the  burdens  imposed  by  the  constitu- 
ticn  ard  the  statutes;  th.it  is.  the  resi-onsibilitT  or  bound  en 
d'i'v  to  the  state  tinder  the  constitution  and  statu  tea. 

u  Where  a  railroad  company  is  consolidated  with  other  rail- 
road companies  under  a  new  name  it  ceases  to  exist  as  a  cor* 
poration,  and  an  action  broaght  by  or  against  such  railroad 
corr, pa ny  before  its  consolidation  cannot  afterwards  be  prose* 
cuted  by  or  ag.iinst  it  in  its  original  name'7:  Kanaas  etc  Ry* 
Co.  ▼.  5v.i**f  40  Kan.  192. 

The  legislature  could  not  hare  intended  that  a  railroad 
corr.pany,  by  consolidating  with  other  railroad  companies, 
could  thereby  relieve  itself  of  ali  of  its  debts,  demands,  and 
torts,  and  yet,  if  the  theory  of  the  railroad  company  is  true, 
a  railroad  comianv,  bv  becoming  consolidated  with  another 
company,  is  discharged  of  its  debts  and  obligations;  at  least, 
an  action  cannot  be  maintained  against  the  old  company,  as 
it  ceased  to  exist  as  a  corporation  after  its  consolidation;  and, 
if  the  consolidated  or  new  company  is  not  answerable  to 
creditors  and  others  for  the  debts  and  other  obligations  of 
the  ***  old  company,  there  is  no  corporation  in  existence 
against  which  an  action  can  be  maintained. 

But  even  if  the  statute  is  not  construed  as  indicated,  yet, 
under  the  authorities,  where  two  or  more  railroad  companies 
are  consolidated  under  the  statutes  of  the  state,  the  new  or 
consolidated  company  is  answerable  for  the  obligations  of  the 
old  or  constituent  companies,  including  torts,  in  the  absence 
of  all  evidence  or  stipulations  to  the  contrary.  Field  on  Cor* 
porations,  section  435,  states: 

"  The  general  rule  is,  that  the  rights  of  creditors  against 
the  old  companies  revive  against  the  new  one  created  by  the 
consolidation,  as  we  have  just  noticed,  and  that  it  becomes 
substituted  for  the  former  ones.  Provision  is,  perhaps,  gener- 
ally made  by  statute  or  by  articles  of  agreement,  as  provided 
by  law,  for  the  payment  of  the  creditors,  and  the  satisfaction 
of  the  obligations  of  the  consolidating  companies;  and  some- 
times these  provide  that  such  companies  shall  continue  for 
the  pur  pore  of  adjusting  their  outstanding  obligations,  includ- 
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ing  their  torts.  But  even  where  no  such  provision  is  made, 
but  the  consolidation  is  lawfully  consummated,  the  new  com- 
pany has  been  held  liable  to  all  obligations  of  the  former 
ones,  from  the  very  necessity  of  the  case,  and  to  prevent  the 
failure  of  justice." 

In  Thompson  v.  Abbott,  61  Mo.  176,  it  was  decided  that 
"where  one  corporation  goes  entirely  out  of  existence  by 
being  annexed  to,  or  merged  in,  another,  where  no  arrange, 
ments  are  made  respecting  the  property  and  liabilities  of  the 
corporation  that  ceases  to  exist,  the  subsisting  corporation 
will  be  entitled  to  all  the  property,  and  answerable  for  all  the 
liabilities":  See,  also,  8  Wood's  Railway  Law,  sec.  486,  p. 
1680;  Morawetz  on  Private  Corporations,  sees.  809,  955,  956; 
Chicago  etc.  R.  R.  Co.  v.  MoffitU  75  111.  524. 

The  case  of  Whipple  v.  Union  Pacific  Ry.  Co.%  28  Kan.  474t 
is  cited,  to  the  effect  that  the  new  or  consolidated  company 
cannot  be  held  for  the  obligations  of  either  of  the  constituent 
companies,  "only  by  and  to  the  extent  of  an  expressed  stipu- 
lation." That  language  was  used  in  the  opinion  of  Mr.  Jus- 
tice Brewer,  speaking  for  the  court,  upon  the  facts  disclosed 
7**  in  that  case.  The  Kansas  Pacific  Railway  Company  was 
guilty  of  the  wrong  alleged  in  that  case,  and  there  was  a  sort 
of  amalgamation  or  consolidation  afterwards  with  the  Union 
Pacific  Railway  Company  under  an  act  of  Congress,  but  not 
under  the  statutes  of  Kansas.  In  that  case  it  was  shown 
upon  the  trial  that  the  Kansas  Pacific  Railway  Company  did 
not  cease  to  exist  after  its  consolidation  with  the  Union  Pacific; 
that  the  old  company  uhad  not  attempted  to  assume  a  new 
name,  to  change  its  old,  or  permit  itself  to  be  known  by  a 
new  name,"  and  that  in  the  written  agreement  executed  by 
the  Union  Pacific  and  the  Kansas  Pacific  Railway  Companies 
it  was  expressly  provided: 

44  The  new  company  hereby  formed  does  not  herein  assume 
any  separate  or  individual  liability  for  the  outstanding  debts,, 
obligations,  and  liabilities  of  the  respective  constituent  com* 
panies,  whose  several  and  separate  existence  as  to  third  par- 
ties shall,  as  respects  such  debts,  obligations,  and  liabilities  of 
every  kind  and  nature,  still  continue,  notwithstanding  these 
articles  of  union  and  consolidation." 

The  Whipple  case,  therefore,  does  not  decide,  as  claimed, 
that  when  two  or  more  companies  are  consolidated  under  the 
statute*?  of  this  state,  the  new  company  is  not  liable  for  the 
obligations  of  the  former  ones,  unless  an  expressed  stipula- 
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and  mil  upon  the 
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fincta  established,  mnd  wo 

b:£e  reouHL  ear  eondoBon  a,  that  the  law  of 
tbe  cat*  is  tie  cccrt  bex«v.  and  in  this  court,  was  and  is  with 
tbe  jC&i^tzfL  Tbertfrrc  the  trial  court  committed  error  in 
ref ising  to  receive  the  general  rcidict  and  the  special  find- 
i"  £B  of  the  j^nr,  and  in  directing  another  verdict,  and  in 
rerierirr  lie  j^iroeat  thereon.  The  judgment  of  the  district 
<C'^rt  will  be  ihcumL  asd,  upon  the  fecial  findings  and  the 
i5cs,  ;x2i£mcnt  wiH  he  directed  for  the  ™  plain- 
Mra.  He*en  A.  Berry,  and  agiinst  the  railroad  company. 
All  the  iusiices  coocarred. 


of  ii»  Me  JsasW.  r  •  f  !■■„  *  CUm  On.  ft*;  2  Am.  Dec  316; 
£*  vim  t.  G.^rw,  1  Jonon.  Che  43b;  1  Am.  Dec  121.  A  jedgment 
afjvaled  from  w-H  be  nra&ed  sf  crrenaeon,  and  the  jadAmmt  which  should 
fc*r«  bona  r.T»  er~  W  roind:  CI  ■■  ■■  ▼.  S*mOrwamt*c  E.  B.  Co., 
21  Li.  Atx  224;  99  Am.  Dec  725.  sad  boss.  Where  the  facta  are  not  in 
dispute,  aai  at  the  ■■tfn  Sfpesr  am  the  mee  of  the  record,  enabling  the 
ap?*!***  conrt  to  neuilin  and  Altera  the  jamtaee of  the  esse,  it  will  render 

tie  caele  for  a  new  tml:  JicJjm  ▼.  £9mdi.  130  Ind.  33;  30  Ana.  St  Rep. 
1^4.  In  Eliaces  ta*  appelate  conrt  amy  render  final  judgment  where  there 
ts  co  evidence  t*:>ii=£  to  jwre  the  ienaes  tendered,  so  that  the  trial  conrt 
Wvxf.i  hare  been  ^nstzSed  in  directing  n  i  at  did.  Cfasmmrcmi  etc:  .datn,  Co.  ▼. 
Sror-eon.  126  DL353;  9  Am.  St,  Ben.  007. 

Statttks — Anns  r  joists — Sonsco  Oct  Qnjcnux.  Statut*. — The  entire 
statute  need  not  be  est  forth  in  an  act  smtniiiag  it  by  adding  new  auction! 
or  altering  old  ones,  It  is  only  when  all  the  section!  of  a  statute  are 
ameriv.eU  that  the  entire  act  as  amended  most  he  est  ont  in  the  amendatory 
statute:  5io*t  ▼.  Tkmkm.  32  Ma  325;  1  Am.  St.  Bap.  7M,  mnd  note  See 
J>«or0ff  t.  &fwr«;  107  N.  Y.  503;  1  Am.  St,  Sep.  388;  and  the  note  to  0*9  o/ 
M  taoaa  ▼.  £c*sal  Dkatrict,  12  Am.  St.  Ben.  695. 

Corporations— (Xucsolidatios — Ema  or. — Thm  consolidation  of  two 
corporations  into  one  new  one  ends  their  separate  existence,  and  rests  all 
their  effects  and  franchises  in  the  new  company:  /nemnepehs  etc  £.  £.  Cb» 
▼.  Josea,  29  Ind.  466;  95  Am.  Dec  654;  [wmfli  etc  R+  Co.  ▼.  Afrtifte, 
09  Miss.  939;  30  Am.  St.  Bep.  599,  mnd  note;  Losenift  etc.  R+  Co.  r. 
Simmer*  l:»l  Ind.  841.  For  a  toil  disennuon  of  this  qnostion,  sss  the 
extended  note  to  McMcJkm  t.  Jforrwon,  79  Am.  Dec  422. 

Corporations— Consolidation — Emcr  as  to  Liasilitos  or  Haw 
Coxpamy:  See  the  extended  note  to  JTciTaaoa  ▼.  JTorruon,  79  Am.  Dec 
426;  also  the  note  to  P/o/tr  t.  SUbofgam  etc  A.  A.  Co.,  89  Am  Dec  764* 


Kay,  1884.]    Bbebt  t.  Kansas  City  rc.  R.  R.  Ca         S81 

Bibbt  a  Kansas  City,  Fort  Soott,  and  Mem- 
phis Bailboad  Company. 

[M  KAIBUS,  774.) 
OOSWOBATIOBS— OoiaOUDATIOV— LlABILITT  OF  NlW  COEFOBATIO*.— What) 

one  oorporatioBi  gon  entirely  out  of  existence,  by  being  incorporated 
iato  Another  under  a  now  name*  without  any  arrangement  or  agreement 
reepeeting  the)  property  and  liabilities  of  the  eorporation  whieh 
to  arist,  the  eorporation  into  whieh  it  ie  merged  snoossds  to  all 
iti  property,  and  fa  answerable  for  all  ite  liabilities.  In  eneh  eaee  too 
debts  of  the  old  eorporation  become,  by  implication,  the  obligations  of 
the  new  eorporation. 
Atpsxlatb  Pbaotioi— Dibicttko  JvDQMBirr,— If  special  findings  art  ro» 
tamed  by  a  jury  under  the  direction  of  the  trial  court,  the  appellate) 
court  may  direct  what  judgment  shall  be  rendered  npon  such  findings, 
when  they  are  not  excepted  to  as  against  the  facts. 

Action  to  recover  damages  for  wrongful  death  caused  by 
negligence.  The  facta  are  stated  in  ferry  v.  Kan$a$  City, 
Fart  Scott,  andMemphu  R.  R.  Co.,  ante,  p.  871,  and  the  opinion 
herein  is  the  one  rendered  on  the  petition  for  a  rehearing. 

Wallace  Pratt,  W.  C.  Perry,  and  Charlee  W.  Blair,  Cor  the 
motion. 

E.  F.  Ware,  contra. 

T74  Per  Curiam.  Upon  the  motion  for  a  rehearing  it  it 
insisted  again  that  on  the  record  the  Kansas  City,  Fort  Scott* 
and  Memphis  Railroad  Company  is  not  liable  for  the  wrong 
complained  of,  which  was  committed  by  the  Kansas  City, 
Fort  Scott,  and  Gulf  Railroad  Company  before  its  consolida- 
tion with  the  former  company.  We  did  not  rest  the  decision 
in  the  original  opinion  upon  the  ground  that  the  statute  made 
the  TT*  new  company  liable  for  the  torts  of  the  constituent 
companies.  It  was  intimated  that  the  statute  might  be  con* 
strued  as  conferring  such  liability,  as  both  <(  obligations"  and 
"liabilities"  were  used:  Gen.  Stats,  of  1889,  par.  1268.  It 
might,  perhaps,  have  been  better  to  have  omitted  the  com- 
ments upon  the  statute:  Act  of  February  13,  1865;  Laws  of 
1865,  c.  44;  Gen.  Stats,  of  1889,  par.  1268.  It  was  decided, 
however,  that,  where  two  or  more  railroad  companies  were 
consolidated  under  the  statute,  the  new  company  is  answer- 
able for  the  obligations  of  the  constituent  companies,  includ- 
ing torts,  in  the  absence  of  any  arrangement  respecting  their 
liabilities.  Tb'q  court  did  not  decide  that  a  consolidated 
company  could  not,  by  an  express  stipulation,  limit  its  lia- 
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bility  for  the  debts  and  torts  of  its  constituent  companies.  It 
is  doubtful,  however,  whether  the  new  company  can9  by 
express  agreement,  relieve  the  property  of  the  old  company, 
which  it  has  obtained  by  consolidation,  from  a  judgment 
recovered  against  the  new  company  by  a  creditor  of  the  old 
company. 

All  of  the  authorities  seem  to  agree  that, "  unless  the  statute 
or  articles  of  consolidation  make  express  provision  therefor, 
the  new  corporation  assumes  all  the  liabilities  of  the  old  ones, 
at  least  in  equity,  to  the  extent  of  the  property  received  by  it 
from  the  old  corporation":  8  Wood's  Railway  Law,  sec.  486; 
Brum  v.  Merchant*'  Mut.  Ins.  Co.,  16  Fed.  Rep.  140;  Wabash 
etc.  Ry.  Co.  v.  Ham,  114  U.  S.  587.  The  foundation  of  the 
liability  of  a  consolidated  corporation  may  rest  on  a  statute,  or 
on  an  agreement,  either  expressed  or  implied.  If  the  statute 
does  not  provide  that  the  new  company  shall  assume  the  debts 
and  liabilities  of  the  constituent  companies,  and  there  is  no 
-express  agreement  respecting  the  same,  the  debts  of  the  orig- 
inal companies  follow  as  an  incident  of  the  consolidation,  and 
become,  by  implication,  the  obligations  of  the  new  corpora- 
tion: Columbus  etc.  Ry.  Co.  v.  Powell,  40  Ind.  37;  Jefferson- 
ville  etc.  R.  R.  Co.  v.  Hendricks,  41  Ind.  48;  Louisville  etc.  Ry. 
Co.  v.  Boney}  117  Ind.  501;  Houston  etc.  R.  R.  Co.  v.  Shirley,  54 
Tex.  125.  In  the  latter  case  it  was  said:  "If  neither  statute 
nor  TT*  agreement  make  mention  of  creditors,  the  consol* 
idated  corporation  is  held  to  have  assumed  the  liabilities  of 
its  constituents." 

Jones  on  Railroad  Securities,  second  edition,  in  his  note  to 
section  864,  quotes  the  following  from  Louisville  etc.  Ry.  Co. 
v.  Boney,  117  Ind.  501: 

"  The  rule  which  the  authorities  Bupport  seems  to  be,  that 
where  one  corporation  goes  entirely  out  of  existence,  by  being 
incorporated  into  another,  if  no  arrangements  are  made  re- 
specting the  property  and  liabilities  of  the  corporation  that 
ceases  to  exist,  the  corporation  into  which  it  is  merged  will 
succeed  to  all  its  property,  and  be  answerable  for  all  its  lia- 
bilities." 

In  Whipple  v.  Union  Pac.  Ry.  Co.,  28  Kan.  474,  the  railway 
company,  in  its  defense,  offered  in  evidence  the  articles  of 
consolidation,  and  these  articles  showed  that  the  company 
did  not  assume  any  of  the  debts  or  liabilities  of  the  constitu- 
ent companies,  but  that  the  corporate  existence  of  the  com- 
panies was  preserved  for  the  purpose  of  adjusting  all  claims 
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and  demands.  If,  npon  the  trial  of  this  case,  the  railroad 
company  had  offered  in  its  defense  its  articles  of  consolida- 
tion on  file  in  the  public  records  in  the  office  of  the  secretary 
of  state,  it  would  have  been  shown  that  the  articles  expressly 
provided  that  the  new  company  should  "  pay,  perform,  and 
discharge  all  the  debts,  duties,  contracts,  and  obligations  of 
every  description  of  each  of  its  several  constituent  corpora- 
tions/' 

It  is  further  insisted,  that  this  court  ought  not  to  have 
directed  judgment  upon  the  special  findings  and  the  general 
verdict  returned  in  the  first  instance  by  the  jury.  In  support 
•f  this,  it  is  urged  that  the  verdict  and  special  findings  were 
not  received  or  recorded,  and,  therefore,  were  without  force  or 
validity;  further,  that  the  railroad  company,  if  judgment 
be  entered,  will  be  prevented  from  having  a  review  of  the 
errors  of  law  occurring  upon  the  trial.  Other  reasons  are  also 
assigned. 

It  is  unnecessary  to  repeat  the  portions  of  the  record  con- 
tained in  the  former  opinion.  After  the  general  verdict  and 
777  special  findings  had  been  returned  by  the  jury,  the  rail- 
road company  made  the  following  motion: 

"And  now  that  the  jury  has  brought  in  a  general  verdict 
for  the  plaintiff,  together  with  answers  to  certain  questions 
propounded  by  the  plaintiff's  counsel,  the  defendant  asks  the 
court  to  instruct  and  require  the  jury  to  bring  in  a  general 
Terdict  in  favor  of  the  defendant  upon  the  unquestioned  law 
of  the  case." 

The  trial  court  granted  the  motion,  and,  under  the  direc- 
tion of  the  court,  the  jury  then  returned  a  verdict  for  the 
defendant.  The  motion  of  the  railroad  company  refers  to 
the  first  verdict  and  answers  brought  in  by  the  jury,  and  it  is 
the  fair  inference  from  its  motion  and  other  parts  of  the 
record  that  the  railroad  company  asked  the  court,  upon  the 
special  findings,  to  instruct  the  jury  for  a  verdict  in  its  favor. 
The  plaintiff  below  demanded  judgment  upon  the  special 
findings  in  her  favor.    This  was  refused. 

Although  it  is  recited  in  one  place  in  the  record  "  that  the 
oourt  declined  to  receive  the  first  verdict  and  special  find- 
ings," yet  the  whole  record  must  be  considered  together. 
The  motion  filed  by  the  railroad  company,  and  other  recita- 
tions of  the  record,  show  that  the  jury  actually  returned  this 
verdict  and  the  special  findings.  They  not  only  passed 
beyond  the  control  of  the  jury,  but  were  regularly  presented 
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to  the  oourt,  were  filed  by  the  order  of  the  court,  and  entered 
of  record,  and  therefore  were  actually  received  and  recorded 
in  the  court  The  former  opinion  will  be  corrected  in  thie 
respect  A  verdict  which  is  not  delivered  is  one  which 
remains  within  the  control  of  the  jury.  Bat  these  verdicts 
were  delivered,  and  the  trial  court  evidently  considered  the 
findings  of  fact  unfavorable,  as  a  matter  of  law,  to  the  plaintiff 
below,  and  therefore  did  not  render  judgment  in  her  favor. 
The  first  verdicts  were  not  received  in  the  sense  only  that 
judgment  was  not  duly  entered  thereon.  In  Bishop  v. 
Mugkr,  88  Kan.  145,  the  jury  separated  without  the  consent 
of  the  justice  of  the  peace,  and  the  full  jury  were  not  pres- 
ent when  the  verdict  was  presented.  The  justioe  refused  in 
that  case  to  file  the  f  *•  verdict  The  statute  expressly  pro- 
vides that,  in  cases  decided  by  this  court,  when  the  facta  are 
agreed  to  by  the  parties,  or  found  by  the  court  below,  or  a 
referee,  and  when  it  does  not  appear  by  exception,  or  other- 
wise, that  such  findings  are  against  the  facts  in  the  case,  this 
court  shall  direct  the  trial  court  to  render  such  judgment  in 
the  premises  as  it  should  have  rendered  on  the  facts  agreed 
to  or  found  in  the  case:  Civ.  Code,  sec.  559.  Whether  the 
findings  of  the  trial  court  are  made  with  or  without  the  con- 
sent of  the  parties,  this  court,  upon  review,  directs  what 
judgment  should  have  been  rendered,  if  the  findings  are  not 
excepted  to  as  contrary  to  the  evidence.  When  the  special 
findings  of  fact  are  inconsistent  with  the  general  verdict,  the 
former  control  the  latter,  and  the  court  will  give  judgment 
accordingly:  Civ.  Code,  sec.  287.  Therefore,  where  special 
findings  are  returned  by  the  jury  under  the  direction  of  the 
trial  court,  the  judgment  may  be  rendered  upon  the  findings, 
if  they  are  not  excepted  to  as  against  the  facts.  The  general 
verdict  and  special  findings  first  returned  show  the  facts  found 
in  the  case.  The  special  findings  of  fact  were  permitted  to 
be  found  by  the  jury  to  avoid  another  expensive  trial,  so  that, 
upon  the  review  of  the  case,  this  court  might  have  the  whole 
facts  in  its  possession.  Cases  are  often  brought  to  this  court 
solely  upon  the  facts  found  by  the  jury  or  the  court,  each 
party  claiming  judgment  in  his  favor  upon  the  findings* 
Parties  in  some  cases  prefer  this  mode  of  review  rather  than 
to  have  a  new  trial.  In  negligence  oases,  especially,  this 
practice  is  not  infrequent. 

The  trial  court  decided  that  the  law  was  with  the  railroad 
company.    Upon  the  findings  of  fact  this  court  directed  the 
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court  to  render  the  judgment  it  ought  to  have  rendered. 
If  the  company  had  excepted  to  the  findings  as  against  the 
facta,  a  question  different  from  the  one  presented  would  be  in 
the  case.  No  such  exceptions  are  in  the  record.  The  trial 
judge,  when  he  decided  to  submit  special  questions  to  the 
jury,  notified  the  parties  that  this  was  done  u  that  the  whole 
facts  of  the  case  might  go  to  the  supreme  court,"  and  at  the 
close  of  the  trial  again  notified  the  parties  to  the  same  effect, 
when  Tf  •  he  directed  the  general  verdict  and  special  findings 
first  returned  "to  be  filed,  in  order  that  the  whole  proceedings 
might  appear  on  the  record.19  With  all  of  this  notice,  no 
exceptions  were  filed  by  either  party  to  the  special  findings 
as  against  the  facts. 

We  are  satisfied  with  the  opinion  as  handed  down,  except 
as  to  the  matters  referred  to,  and  the  motion  for  a  rehearing 
will  he  denied.  __ _ 

CompoaATioirs— OonsoLn>ATioif— Bmcr  ov:  8m  Barry  ▼.  Ktmtm  Ckf  «fe 
A.  B.  Co.,  52  Kan.  759;  ante,  p.  S71,  and  boW. 

AmAir— Diuotiho  Jusom MMti  8m  Bmrrjf  t.  £oiimj  Ckf  da  &  Jt  Ok, 
52  Kan.  759;  ante,  p.  171,  and  mot*. 
AM.  St.  Bv.  V<*.  XXTTT.  -tf 
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Hanovbb  Fibb   Insurance   Company  v.  Brown. 

[77  maryland,  61] 

Insurance. — Under  a  Condition  That  an  Insurance  Shall  Become 
Void  Upon  the  Entry  of  a  Decree  of  Foreclosure,  or  upon  a  sale 
under  a  deed  of  trust,  or  if  any  change  takes  place  in  the  title  or  posses- 
sion of  the  property,  a  sale  under  a  power  contained  in  a  mortgage,  bat 
without  any  decree  or  other  judicial  proceeding  directing  it,  does  not 
avoid  the  insurance  if,  by  the  law  of  the  state,  snob  sale  must  be  re- 
ported to  a  court  of  eqnity  and  there  confirmed  before  it  becomes  final. 
The  sale  contemplated  by  the  policy  is  a  consummated  transaction, 
by  which  the  interest  of  the  assured  is  divested. 

IimrsUNom— Contribution  Brtwbrn  Insurirs.— If  each  of  several  insur- 
ers contracts  to  pay  such  proportion  of  the  loss  to  result  from  the 
destruction  of  the  insured  premises  as  the  amount  insured  by  bim  bears 
to  the  whole  insurance  effected  on  the  property,  neither  has  any  right 
to  contribution  from  the  other,  nor  will  the  payment  of  the  whole  loss 
by  either  of  tbem  discharge  the  liability  of  the  other. 

Insurance— Right  to  Subrogation.  —The  Payment  bt  One  Insurer  of 
more  than  bis  share  of  a  loss,  and  his  assignment  of  his  right  to  contri- 
bution, cannot  create  any  cause  of  action  in  favor  of  his  assignee  if  each 
of  Che  insurers  agreed  to  pay  only  such  proportion  of  the  loss  as  the 
amount  of  insurance  assumed  by  him  bore  to  the  whole  amount  for 
which  insurance  had  been  effected,  because;  in  paying  more  than  his 
share  of  the  loss,  the  insurer  was  a  mere  volunteer. 

Pleading— Extrinsic  Matters. — In  Determining  the  Validity  of  a 
Pleading  it  is  not  competent  for  the  court  to  consider  any  thing  which 
does  not  appear  on  the  record. 

Pleading — Referring  to  Documents.— A  Paper  Cannot  Be  Incorpo- 
rated in  A  Pleading  by  reference  to  it.  If  it  is  desirous  to  show  to 
the  court  the  contents  of  a  paper,  this  may  be  done  by  exhibiting  it,  or 
by  averring  the  legal  effect  of  its  contents. 

-Pleading. — An  Improper  Departure  in  Pleading  Takes  Place  Wheh 
the  declaration  is  upon  a  policy  of  insurance  to  enforce  a  contract  lia* 

(886) 
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bOity  to  the  plaintiff,  and  the  replication  brings  forth  a  new  and  distinct 
•ana*  of  notion,  founded  on  several  assignments  of  claims  for  eontribm* 
Hob  nllagod  to  be  duo  to  other  inanranoa  companies, 

InYVKAjiOB>---AnuiHMniiT  ov  ▲  Polict  of  Insurahob  Results  From  an 
indorsement  thereon  of  "lose,  if  any,  payable  to  Alexander  Brown  and 
80ns,  as  interest  may  appear,**  and  if  they  are  mortgagees  of  the  property 
insured,  they  are  entitled  to  recover  for  a  loss,  not  exoeediog  the  amount 
of  their  debt. 

IracKAHon.— Thb  Brfaar  or  ▲*  AsuoiiraiT  of  a  policy  of  insurance, 
when  the  insurer  eonsents  to  it,  is  that  a  nsw  contract  arises  between 
the  insurer  and  the  assignee,  having  all  the  terms  and  conditions  of  the 
policy,  the  assignee  being  substituted  in  place  of  the  parties  originally 
insured,  and  becoming  the  owner  of  the  property  at  least  to  ths  extent 
of  his  interest  in  the  property  insured. 

Action  by  Alexander  Brown  and  Sons  on  a  policy  of 
insurance  issued  in  October,  1890,  to  0.  Hammond,  upon  a 
brick  building  and  the  machinery  therein.  The  loss,  by  an 
indorsement  on  the  policy  at  the  time  it  was  issued,  was 
made  M  payable  to  Alexander  Brown  and  Sons,  as  inter* 
est  may  appear.'1  The  policy  upon  which  the  suit  was 
brought  was  for  $2,500.  In  March,  1891,  a  loss  occurred, 
resulting  in  damages  to  the  amount  of  $18,900,  from  the 
perils  insured  against.  The  plaintiffs  were  then  mortga- 
gees of  the  property,  holding  a  mortgage  originally  given  for 
$50,000,  and  upon  which  $36,000  and  upwards  had  been  paid, 
when  plaintiffs  instituted  proceedings  for  the  sale  of  the  prop- 
erty under  a  power  of  sale  contained  in  their  mortgage.  On 
March  26th  of  that  year  a  sale  was  made  under  this  power, 
the  property  struck  off  to  the  plaintiffs,  and  the  sale  reported 
to  the  circuit  court,  but  it  was  not  finally  confirmed  until 
June  2d  of  the  same  year.  Twenty-one  policies  of  insurance 
had  been  issued  upon  the  property,  assuming  risks  aggre- 
gating $56,000.  On  seventeen  of  the  policies  indorsements 
had  been  made  by  the  insurers  as  follows:  "This  policy  con- 
tinued in  the  name  of  Alexander  Brown  and  Sons,  who  have 
purchased  the  within  property  by  foreclosure  sale,  subject 
to  ratification  by  the  court."  The  defendant  pleaded — 1. 
That  by  the  policy  it  was  provided  that  such  policy  should 
become  void  upon  the  passing  or  entry  of  a  decree  of  fore- 
closure, or  upon  a  sale  under  a  deed  of  trust  or  levy  under 
execution,  or  if  the  assured  should  be  adjudged  a  bankrupt, 
or  if  any  change  takes  place  in  the  title  or  possession  of 
the  property,  whether  by  sale,  transfer,  conveyance,  legal 
process,  or  judicial  decree,  and  that  on  March  26,  1891, 
the  property  was  sold  by  plaintiffs  under  a  deed  of  trust; 
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8.  Thai  tuch  policy  had  become  void  prior  to  said  26th  #s 
of  March,  because  of  a  decree  of  foreclosure  of  the  mort- 
gaged premises  passed  and  entered  in  the  circuit  court; 
8.  That  such  policy  became  void  prior  to  said  26th  of  March, 
because  before  that  date  a  change  took  place  in  the  pos- 
session of  said  property;  and  4.  That  the  plaintiffs  had 
been  fully  indemnified  by  and  paid  by  other  insurers  for  all 
loss  sustained.  To  the  pleas  of  the  defendant  the  plaintiffs 
filed  six  replications.  At  the  trial  it  appeared  that  the  prem- 
ises, at  the  time  of  effecting  the  insurance,  and  continuously 
thereafter  until  their  destruction  by  fire,  were  occupied  by  a 
tenant  of  the  owner  who  had  exclusive  possession  thereof; 
that  the  share  of  loss  payable  by  the  defendant  was  $775.64; 
that  each  policy  stipulated  that  "  in  no  case  shall  a  claim  be 
for  a  greater  sum  than  the  actual  damage  to  or  fair  value  of 
the  property  at  the  time  of  the  fire,  nor  shall  the  insured  be 
entitled  to  recover  of  this  company  any  greater  proportion  of 
the  loss  or  damage  than  the  amount  hereby  assured  bears  to 
the  whole  sum  insured  on  such  property,  whether  such  insur- 
ance is  by  specific  or  by  general  or  floating  policies,  and  with- 
out reference  to  the  insolvency  of  other  insurers."  The 
defendant  offered  evidence  tending  to  prove  that  the  loss  sus- 
tained by  plaintiffs  did  not  exceed  $17,300,  as  ascertained  by 
arbitration  between  plaintiffs  and  nineteen  of  the  insurance 
companies,  which  sum  had  been  paid  to  plaintiffs  by  such 
companies.  The  plaintiffs,  to  rebut  this  evidence,  proved 
that  they  were  not  satisfied  with  the  amount  as  fixed  by 
arbitration,  and  threatened  suit  on  all  the  policies,  and 
thereupon  a  compromise  was  effected  whereby,  in  addition  to 
the  sum  fixed  by  the  arbitrators,  the  plaintiffs  should  be 
entitled  to  such  amounts  as,  upon  proper  contribution,  should 
be  found  due  from  the  defendant  and  the  other  insurance 
companies,  and  that  the  claims  for  such  amounts  bad  been 
assigned  to  plaintiffs.  By  the  first  three  prayers  asked  by 
the  defendant  the  court  was  requested  to  rule,  as  a  matter  of 
law,  that  there  had  been  an  entry  of  a  decree  of  foreclosure, 
a  Bale  under  a  truBt  deed,  and  a  change  in  possession,  and, 
by  the  fourth  prayer,  a  ruling  was  sought  to  the  effect  that 
if  the  loss  amounted  to  $17,800,  and  this  sum  had  been  paid 
by  the  other  insurers,  the  plaintiffs  could  not  recover  though 
an  assignment  had  been  made  to  them  by  such  indorse rs. 
*  All  the  prayers  were  refused.  Verdict  and  judgment  for  the 
plaintiffs. 
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Robert  D.  Morrison  and  Howard  Munnikhuysen,  and  Nicho- 
las P.  Bond,  for  the  appellant. 

Stewart  Brown  and  Arthur  George  Brown}  for  the  appellees, 

*•  Bryan,  J.  The  passing  or  entry  of  a  decree  of  foreclo- 
sure is  one  of  the  causes  which,  according  to  the  terms  of  the 
policy,  would  make  it  void;  and  it  is  maintained  by  the 
defendant  that  the  proceedings  for  a  sale  under  the  mort- 
gage were  equivalent  to  the  entry  of  such  a  decree  within  the 
meaning  of  the  policy.  A  mortgage  is,  in  law,  a  conditional 
sale.  The  mortgagor,  in  consideration  of  so  much  money, 
fells  the  property  to  the  mortgagee,  upon  the  condition,  how* 
ever,  that  the  sale  is  to  be  void,  provided  by  a  given  day  the 
mortgagor  repays  the  money  with  interest.  If  the  mortgagor 
fails  to  repay  the  money,  with  interest,  at  the  time  stipulated, 
the  mortgagee's  title  to  the  property  becomes  absolute  at  law, 
because  the  condition  subsequent,  which  was  to  defeat  it,  has 
not  been  performed.  But  courts  of  equity  give  to  the  mort- 
gagor what  is  called  the  equity  of  redemption;  that  is,  they 
allow  him  to  redeem  his  forfeited  mortgage  by  repaying,  not- 
withstanding the  default,  the  sum  mentioned  therein.  And 
the  only  way  for  the  mortgagee  to  prevent  this  redemption  is 
to  file  a  bill  in  equity  in  which  he  calls  upon  the  mortgagor 
to  repay  the  money,  or  be  forever  foreclosed  of  his  equity 
of  redemption.  The  court,  in  due  course,  passed  a  decree 
appointing  a  day  for  the  money  to  be  paid,  and  declaring 
that  if  it  is  not  paid  at  or  before  that. time  the  mortgagor's 
right  of  redemption  shall  be  forever  taken  away.  Upon  the 
failure  to  pay  at  the  designated  time  the  decree  is  made  final 
and  absolute.  This  is  a  decree  of  foreclosure,  and  it  was  the 
ordinary  proceeding  in  behalf  of  mortgagees  before  the  act  of 
assembly,  which  authorized  courts  of  equity  to  decree  that 
the  property  should  be  sold.  Tl  The  decree  for  foreclosure 
has  disappeared  from  our  practice,  being  entirely  superseded 
by  the  more  convenient  decree  for  sale,  which  is,  however, 
sometimes,  though  inaccurately,  called  a  foreclosure  decree. 
The  proceeding  in  this  case  was  not  a  decree  of  any  kind,  but 
an  advertisement  and  sale  under  a  power  contained  in  a  mort- 
gage. To  be  sure,  the  sale  under  such  a  power  would  be  as 
effective  as  a  sale  under  a  decree  of  a  court  of  equity,  and  so 
would  any  other  sale  lawfully  made.  But  if  we  could  con- 
sider it  as  equivalent  within  the  meaning  of  the  policy  to  a 
decree,  we  could  not  disregard  the  difference  between  a  decree 
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for  a  sate  and  a  decree  of  foreclosure.  A  sale  under  a  decree 
does  not  pass  the  title  unless  it  is  ratified  and  confirmed. 
The  court  is  the  vendor  acting  through  its  agent,  the  trustee, 
who  has  been  appointed  to  make  the  sale.  He  reports  to  the 
court  the  offer  of  the  bidder  for  the  property;  if  the  offer  is 
accepted,  the  sale  is  ratified,  and  thereupon,  and  not  sooner, 
the  contract  of  sale  becomes  complete.  Before  ratification 
the  transaction  is  merely  an  offer  to  purchase  which  has  not 
been  accepted.  On  the  other  hand,  a  decree  of  foreclosure 
ipto  facto  extinguishes  the  mortgagor's  right  of  redemption, 
and  vests  the  entire  title  in  the  mortgagee. 

Another  cause  which  would  render  the  policy  void  is  a  sale 
under  a  deed  of  trust,  or  any  change  in  the  title  or  possession 
of  the  property.  It  was  necessary  that  the  sale  made  by  the 
attorney  named  in  the  mortgage  should  be  reported  to  a  court 
of  equity,  and  when  it  was  reported,  the  same  proceedings 
were  required  as  if  it  had  been  made  by  a  trustee  under  a 
decree:  Code,  art.  66,  sec.  9,  Public  General  Laws.  We  have 
seen  that  the  sale  was  not  a  complete  contract,  and  that,  when 
reported,  it  was  merely  an  offer  to  make  a  purchase  which  had 
not  been  accepted  by  the  only  authority  competent  to  accept 
it;  that  is  to  say,  the  court.  If  we  7*  read  the  whole  of  this 
clause  containing  the  causes  of  forfeiture,  it  is  evident  that 
the  purpose  was  to  provide  that  the  insurance  should  cease  to 
be  effective  as  soon  as  the  title  of  the  insured  came  to  au  end. 
It  was  not  intended  that  he  should  have  a  right  of  recovery 
for  the  destruction  of  property  which  he  did  not  own.  But  it 
could  not  have  been  the  purpose  to  forfeit  the  policy  while  his 
ownership  continued.  The  sale,  under  a  deed  of  trust  men- 
tioned in  the  policy,  means  a  consummated  transaction,  by 
which  the  interest  of  the  insured  was  divested.  The  sale 
made  by  the  attorney  was  finally  ratified  by  the  court  after 
the  fire  had  occurred.  Before  this  ratification  the  proceeding 
was  merely  an  unaccepted  proposition  for  a  purchase,  and  no 
change  had  taken  place  in  the  title.  The  property  was  occu- 
pied by  a  tenant  of  Hammond,  the  insured,  and  his  occupancy 
was,  in  law,  the  possession  of  his  landlord,  and  it  continued 
to  be  vested  in  him  until  the  change  of  title  had  been  accom- 
plished. 

The  fourth  prayer  presents  a  question  of  some  interest.  If 
all  the  insurers  had  bound  themselves,  by  their  policies,  to  pay 
the  entire  loss,  and  one  or  more  of  them  bad  paid  it,  those  so 
paying  would  have  had  a  right  of  action  against  the  others 
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for  a  ratable  proportion  of  the  amount  paid  by  them ;  because 
they  would  have  paid  a  debt  which  was  equally  and  concur- 
rently due  by  the  other  insurers.  As  all  were  equally  bound, 
all  ought  equally  to  contribute  to  the  payment ;  they  were  in  a 
position  similar  to  that  of  one  surety  who  pays  a  debt  for  which, 
other  sureties  are  bound  jointly  with  him.  But  in  the  differ- 
ent policies  concerned  in  this  case  there  is  no  concurrent  liabil- 
ity. Each  insurer,  by  the  distinct  terms  of  his  contract,  makes 
himself  liable  for  a  certain  and  definite  fractional  part  of  the 
loss  to  be  calculated  in  the  manner  stipulated  in  the  policies. 
In  this  case  the  defendant  contracts  to  pay  the  proportion  of 
the  loss  7S  which  the  amount  insured  by  it  bears  to  the  whole 
sum  insured  on  the  property  in  all  the  policies ;  and  it  is  stated 
in  the  evidence  that  the  other  policies  had  substantially  the 
same  stipulation.  The  contracts  are  entirely  separate  and 
independent  of  each  other.  Each  insurer  binds  himself  to  pay 
his  own  proportion  of  the  loss,  without  any  reference  to  what 
may  be  paid  by  the  others.  If  they  pay  more  or  less  than 
they  are  bound  to  pay,  or  if  they  do  not  pay  any  thing,  it  in 
no  manner  concerns  him.  If,  in  this  case,  the  other  insur- 
ance companies  had  paid  the  whole  loss,  they  would  have 
had  no  right  of  contribution  from  the  defendant ;  and  neither 
would  such  payment  have  discharged  any  portion  of  the 
defendant's  liability  to  the  insured.  Lucas  v.  Jefferson  Ins. 
Co.y  6  Cow.  635,  was  an  action  on  a  fire  insurance  policy, 
with  a  clause  exactly  similar  to  the  one  now  in  question. 
The  court  decided  as  follows :  "  Where  there  are  several  poli- 
cies containing  this  clause  they  are  all,  and  each,  liable  to 
pay  the  ratable  portion  mentioned  in  the  clause,  though  it 
happen  that  some  have  paid  more  than  their  share,  and  even 
enough  to  cover  the  whole  loss ;  and  this  whether  they  had 
knowledge  of  all  the  policies  at  the  time  or  not.     There  is  no 

contribution  between  policies  containing  this  clause 

When  there  are  several  policies  "on  the  same  subject  without 
this  clause,  it  is  double  insurance ;  they  are  all  deemed  but 
one  policy,  the  insured  can  recover  but  one  indemnity,  and 
contribution  prevails  between  the  insurers."  And  it  was  con- 
sidered .perfectly  well  settled,  in  cases  where  policies  did  not 
contain  this  clause,  and  the  insured  recovered  against  one  or 
more  of  them  the  amount  of  his  loss,  that  he  could  not  main- 
tain his  action  against  any  of  the  other  insurers.  The  reason 
was  that  he  had  recovered  full  indemnity  from  parties  who 
stood  in  the  position  of  co-insurers,  and  who  had  a  right  of 
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«  cf  tLe  other  **  policies.  The 
c*scr:>e  of  \j~jshs  ixat  in  f^Zj  argued  ™  *"*ih«0  ▼.  Jadt- 
Js\i-  /«l  C:^  IS  Mi  2SC/wbere  the  nme  principles 
x-z'-.'id  to  a  i-f-crssix  stase  of  facts  presented  in  a  suit 
oc  a  ^ir.^e  pr.l~zj.  Ii  wCI  be  seen  thai  it  was  an  error  in 
t^e  f.nnh  prayer  to  suppose  tL*2  the  payment  of  the  whole 
~li  ex^otraie  tbe  defendant,  irasmuch  as  it  was  not 
i'X  oor.tr:- ~:;;c  to  the  fusTirers  who  are  alleged  to  have 
made  tbe  payment.  We  are  now  prepared  to  decide  the 
q  ..er.z.c  of  eri  iecee  in  the  first  exception.  The  assignments 
of  tr>rir  rights  of  cor.tribciicn,  made  by  the  other  insurance 
eorr.por.iea,  were  entirely  fctile,  as  they  had  no  right  of  con- 
tribution against  the  defendant.  The  admission  of  the  evi- 
dence introduced  into  the  case  an  element  of  responsibility 
which  could  not  be  properly  asserted  against  it.  The  plain- 
tiffs' insurable  interest  was  the  debt  secured  fay  the  mortgage. 
A  portion  of  this  debt  had  been  paid  before  the  suit  was 
brought,  as  shown  by  the  auditor's  report  which  distributed 
the  proceeds  of  the  sale,  and  there  still  remained  due  more 
than  $13,(X/J.  The  defendant  was  liable  for  its  due  proportion 
of  this  amount,  and  nothing  more. 

We  have  reserved  the  consideration  of  the  demurrers  until 
the  last.  The  first,  second,  and  third  replications  refer  to 
documents  which  did  not  appear  in  any  previous  pleadings, 
and  it  is  prayed  that  they  may  be  considered  as  parts  of  these 
replications.  It  is  the  object  of  pleading  to  place  on  the  rec- 
ord the  facts  which  make  up  the  plaintiffs  cause  of  action 
and  the  defendant's  ground  of  defense.  If  it  is  desired  to 
show  to  the  court  the  contents  of  a  paper  not  already  spread 
on  the  record,  it  may  be  done  by  exhibiting  it,  or  by  averring 
the  legal  effect  of  its  contents;  but  it  is  totally  inadmis- 
sible, by  reference,  to  incorporate  into  a  pleading  the  con- 
tents of  a  paper  which  is  not  produced.  In  determining  the 
70  validity  of  the  pleadings,  it  is  not  competent  for  the  court 
to  consider  any  thing  which  does  not  appear  on  the  record. 
There  are  some  redundancies  and  erroneous  legal  deductions 
in  the  first  replication;  but  it  substantially  avers  that  there 
was  no  sale  of  the  insured  property  within  the  meaning  of 
the  policy,  as  is  averred  also  by  the  second  and  third  replica- 
tions. We  must  look  to  the  substance  of  the  pleadings,  and 
not  hold  them  insufficient  because  of  the  informalities  which 
have  been  mentioned.  There  is  no  error  in  the  fourth  and 
fifth  replications.    The  sixth  replication  is  to  the  defendant's 
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fourth  plea.  This  plea  avere  such  insurance  by  other  com- 
panies, and  payment  in  full  by  them  as  would  exempt  the 
defendant  from  a  suit  by  the  plaintiffs,  according  to  what  we 
have  said  in  a  previous  part  of  this  opinion.  There  is  no 
reference  in  the  plea  to  the  clause  stipulating  for  a  propor- 
tionate liability  among  the  insurers,  and  it  does  not  appear 
in  the  declaration.  Without  this  clause  we  have  seen  those 
who  did  not  pay  would  be  liable  for  contribution  to  those  who 
had  paid  the  amount  insured.  We  must  take  the  plea  as 
averring  insurance  by  policies  which  did  not  contain  this 
clause.  The  replication  to  the  plea  does  not  aver  that  the 
other  insurers  had  paid  more  than  their  ratable  portion  of  the 
locs;  but  it  avers  a  compromise  with  them,  and  an  acceptance 
of  a  smaller  sum  than  the  amount  claimed  by  the  plaintiffs, 
and  an  assignment  to  the  plaintiffs  of  their  claim  against  the 
defendant,  in  satisfaction  of  the  larger  sum  demanded  from 
them.  They  would  have  no  right  of  contribution  unless  they 
had  paid  more  than  their  ratable  share  of  the  loss.  Moreover, 
the  declaration  in  the  cause  is  on  a  policy  of  insurance,  and 
avers  a  direct  liability  to  the  plaintiffs  on  the  contract  con- 
tained in  the  policy,  and  this  replication  brings  forward  a  new 
and  distinct  cause  of  action  founded  on  several  assignments 
of  claims  for  contribution  alleged  to  be  due  to  other  76  insur- 
ance companies.  This  is  the  error  which  is  called  a  departure 
in  pleading.  The  replication  was  bad  on  demurrer.  It  will 
be  seen,  however,  that  both  plea  and  replication  were  dealing 
with  supposed  policies  of  insurance  different  in  character 
from  those  which  were  afterwards  offered  in  evidence;  that  is 
to  say,  with  such  as  did  not  contain  the  stipulation  for  pro- 
portionate liability.  The  sixth  replication,  though  erroneous, 
would  have  caused  no  injury  to  the  defendant  in  itself,  but  it 
furnished  the  occasion  for  the  admission  of  the  incompetent 
evidence  in  the  first  exception. 

Judgment  reversed,  and  new  trial  ordered. 

On  a  motion  by  the  appellees  for  a  rehearing,  the  following 
opinion  was  delivered  by  Judge  Bryan: 

Bryan,  J.  We  have  carefully  considered  the  opinion  in 
this  case,  and  find  no  reason  to  change  it  in  any  respect. 

In  National  Fire  Ins.  Co.  v.  Crane,  16  Md.  261,  77  Am.  Dec. 
289,  a  policy  of  fire  insurance  had  been  issued  to  Gray  and 
Brother  which  contained  these  words:  "  Loss,  if  any,  payable 
to  W.  Crane  A  Co.  as  per  application/'  and  it  was  decided 
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by  ibis  court  that  by  reason  of  these  words  the  policy  6hould 
be  regarded  aa  having  been  at  its  inception  assigned  to  Crane 
A  Co.  The  indorsement  on  the  policy  in  this  case  made  by 
the  insurance  company  at  the  time  it  was  issued  was  in  these 
words:  "Loss,  if  any,  payable  to  Alexander  Brown  and 
Sons,  as  interest  may  appear."  We  therefore  thought  that 
it  was  to  be  considered  as  assigned  to  Brown  and  Sons, 
to  protect  their  interest  in  the  insured  premises  as  it  might 
be  shown  to  exist  The  effect  of  an  assignment  of  a  TV 
policy  of  insurance  is  well  known;  when  the  insurance  com* 
pany  assents  to  it,  a  new  contract  arises  between  it  and 
the  assignee,  having  all  the  terms  and  conditions  of  the  pol- 
icy; the  assignee  being  substituted  in  the  place  of  the  party 
originally  insured,  and  becoming  the  owner  of  the  policy.  In 
the  case  of  a  fire  insurance  it  is  not  questioned  any  where 
that  the  policy  holder  cannot  recover  unless  he  has  nn  inter* 
est  in  the  property  insured,  and  that  his  recovery  cannot 
be  more  than  the  amount  of  his  loss.  In  Lynch  v.  Dalzell, 
Lord  King  is  reported,  in  2  Marshall  on  Insurance,  803, 
to  have  said:  "These  policies  are  not  insurances  of  the 
specific  things  mentioned  to  be  insured,  nor  do  such  insur- 
ances attach  on  the  realty,  or  in  any  manner  go  with  the 
same,  as  incident  thereto,  by  any  conveyance  or  assignment. 
But  they  are  only  special  agreements  with  the  persons 
insured,  against  such  loss  or  damage  as  they  may  sustain. 
The  party  insured  must  have  a  property  at  the  time  of  the 
loss,  or  he  can  sustain  no  loss,  and  consequently  can  be 
entitled  to  no  satisfaction."  His  decree  was  affirmed  by  the 
house  of  lords  in  4  Brown's  Cases  in  Parliament,  431,  and 
has  always  been  considered  as  having  finally  settled  the  law. 
The  mortgage  debt  due  to  Brown  and  Sons  was  the  extent  of 
their  interest  in  the  insured  property,  and  they  had  a  right 
to  recover  the  unpaid  portion  of  this  debt,  provided  it  did  not 
exceed  the  sum  insured.  Their  damage  by  the  fire  could  not 
be  more  than  the  amount  of  the  debt  which  remained  due. 
If,  the  morning  after  the  fire,  their  debtor  had  paid  them  in 
full  no  one  could  suppose  that  they  had  not  been  indem- 
nified. In  the  record  of  this  case  the  evidence  showed 
that  by  the  auditor's  account  the  balance  due  the  mort- 
gagees was  about  $18,000.  When  we  spoke  of  this  sum 
as  the  amount  due  we  necessarily  intended  to  be  under- 
stood as  speaking  in  reference  exclusively  to  the  evidence  aa 
stated  in  the  record,  and  7*  not  as  determining  a  question  of 
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fact  which  would  conclude  either  of  the  parties  on  a  subse- 
quent trial.  It  would  have  exceeded  our  jurisdiction  to  find 
facts  on  this  bill  of  exceptions;  but  it  was  legitimate  to  assume, 
for  the  purposes  of  the  discussion,  the  verity  of  the  evidence 
therein  stated,  and  make  it  the  basis  of  our  opinion  on  the 
questions  of  law  which  it  presented.  If  in  point  of  fact  the 
auditors  report  has  not  been  ratified  the  conclusion  which 
we  founded  on  that  hypothesis,  of  course,  falls  to  the  ground. 

We  consider  it  just  in  this  case  to  regard  Brown  and  Sons 
in  the  same  position,  by  virtue  of  the  assignment,  as  if  they 
bad  originally  insured  their  mortgage  debt,  and  as,  therefore, 
sole  owners  of  the  policy.  We  have  examined  the  authorities 
cited  in  the  argument  and  briefs  of  counsel;  it  is  shown  by 
them  that  in  some  jurisdictions  the  indorsement  on  the  policy 
would  not  work  an  assignment  of  it.  But  in  this  state  the 
law  on  this  point  has  been  settled  by  National  Fire  In*.  Co. 
v.  Crane,  16  Md.  261,  77  Am.  Dec.  289,  and  we  consider  our 
decision  as  a  legitimate  deduction  from  the  principles  of  that 
case.  We  feel  great  respect  for  the  opinions  of  the  learned 
courts  which  we  have  examined  on  the  questions  here  involved, 
but  we  cannot  follow  them  where  our  own  law  prescribes  a 
different  rule  of  decision. 

Motion  overruled.  

The  policy  of  Insurance  construed  in  the  principal  case  if  distinguishable 
from  a  policy  containing  a  clause  avoiding  the  insurance,  "if  within  the 
knowledge  of  the  assured  foreclosure  proceedings  be  commenced  or  notice 
given  of  the  sale  of  any  property  covered  by  the  policy  by  authority  of  any 
mortgage  or  trust  deed."  Under  a  policy  containing  these  words  it  is  not 
necessary  that  the  sale  should  be  confirmed  or  otherwise  made  final,  nor, 
indeed,  that  any  sale  should  be  effected.  It  is  sufficient  that  notice  of  the 
•ale  has  been  given  or  foreclosure  proceedings  otherwise  commenced.  Either 
event,  ipso  facto,  terminates  the  indorsees  liability:  Merchants'  Ins.  Co.  v. 
Brawn,  77  Md.  79. 

Insurance. — Alienation  of  the  Insured  Property  is  not  accomplished 
by  a  sale  of  the  same  which  was  voidable,  and  which  was  afterwards  set 
aside:  Commercial  etc  Assn.  Co.  v.  Scammon,  126  HI.  365;  9  Am.  St,  Rep. 
607. 

Insurance — Contribution  and  Subrogation  Between  Insurers. — 
Insurers  of  several  policies  on  the  same  property  are  sureties  between  them- 
selves, and  therefore  any  one  or  more  who  have  paid  the  entire  amount  of  a  loss 
may  recover  from  the  others  a  proportionate  contribution  to  the  loss:  Millau* 
don  v.  Western  Marine  etc  Ins.  Co.,  9  La.  27;  29  Am  Dec.  433;  Wiggin  v. 
Suffolk  Ins.  Co.,  18  Pick.  145;  29  Am.  Dec  576;  Stoat  v.  Royal  Ins.  Co.,  49  Pa. 
St.  14;  88  Am.  Dec,  477;  Williamsburg  etc  Ins.  Co.  v.  Ovnnn,  88  Oa.  65. 
There  can  be  no  contribution  among  co-insurers  where  two  or  more  open 
policies  of  different  dates  have  been  issued  by  different  insurers  for  the  same* 
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rUk,  subsequently  attaching  at  the  mm  Instant  under  all  the  policies,  tnef* 
being  a  provision  on  tha  faee  of  each  policy  against  contribution  with  insm* 
an  of  prior  or  subsequent  data:  Drnnmg  t.  Merchants*  Cotton-press  etc  Gfc, 
90  Tenn.  806.  Sea  the  extended  note  to  Alliance  Assn.  Co.  t.  Louisiana  Ism. 
Co.,  28  Am.  Dee,  121. 

Ifsubahoe— AasiQNMmirr  of  Policy— Nsw  Gownuor.— The  conaant  of 

the  inmrer  to  an  assignment  of  a  polioy  ereates  a  new  contract  on  his  part, 
whan  there  has  been  a  prior  forfeiture,  only  when  the  assignee  is  ignorant 
of  such  forfeiture:  Fire  Asm.  y.  Flournoy,  84  Tex.  632;  31  Am.  St  Rep.  89, 
and  note.  See  Stout  ▼.  City  Fir*  Ins.  Co.,  12  Iowa,  371;  79  Am.  Dec  639, 
and  note;  and  especially  the  extended  note  to  New  York  tic  Ins.  Co.  ▼.  Flack, 
66  Am.  Deo.  747,  where  the  questions  relating  to  the  assignment  of  policies 
of  insurance  are  treated  at  length. 


Webb  v.  Baltimore  and  Eastern  Shore  Ry.  Co. 

(77  Marylakd,  W.) 

Corporations— Subscriptioh  to  Stock.— A  Tender  to  a  Subscriber  oi 
the  Stock  for  which  he  has  subscribed  is  not  a  condition  precedent  to 
the  maintenance  of  an  action  to  recover  the  amount  of  his  subscription. 

Corporations. — Subscription  Fob  Stock  in  a  Railway  When  Com- 
pleted to  a  point  designated  becomes  final  upon  the  performance  of 
the  condition,  and  is  then  enforceable.  No  further  subscription  or  other 
act  is  essential  to  convert  or  change  the  original  subscription  into  an 
unconditional  and  absolute  subscription. 

Corporations — Subscription  to  Stock — Statute  of  Frauds. — A  sub- 
scription for  stock  in  a  corporation  is  not  a  contract  for  the  sale  of 
goods,  wares,  or  merchandise,  and  is  not  within  the  statute  of  frauds. 

John  P.  Poe,  attorney  general,  and  SeweU  T.  AMbourne,  for 
the  appellant. 

Robert  P.  Graham  and  Harry  L.  D.  Stanford,  for  the 
appellee. 

••  Alvbt,  C.  J.  This  action  was  brought  to  recover  of  the 
defendant  for  certain  stock  subscribed  in  the  plaintiff  com- 
pany. The  declaration  contains  several  of  the  common 
indebitatus  counts,  but  the  fifth  count  is  special,  and  it  alleges 
that  the  defendant  subscribed  for,  and  agreed  to  take,  twentj 
shares  of  the  capital  stock  of  the  plaintiff  company,  and  to 
pay  one  thousand  dollars  therefor,  on  the  completion  of  M 
the  railroad  of  the  company  to  the  town  of  Vienna,  Maryland; 
and  that,  although  the  said  railroad  has  long  since  been  com* 
pleted  to  the  said  town  of  Vienna,  and  that  the  said  subscript 
tion  is  due  and  demand  able,  the  defendant  has  not  paid  the 
same,  or  any  part   thereof.     By  the   pleas,  the  defendant 
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denied  the  legal  existence  of  the  contract  alleged,  or  that  bo 
was  in  any  manner  bound  thereby. 

The  questions  presented  on  this  appeal  are  simply  as  to  the 
admissibility  of  evidence,  and  are  presented  by  two  bills  of 
exception  taken  by  the  defendant. 

At  the  trial  it  was  admitted  that  the  plaintiff  was  a  corpo- 
ration, duly  organized  and  existing  under  the  laws  of  the 
state;  and  that  the  plaintiff  had  constructed  its  railroad  from 
Baston  bay,  in  Talbot  county,  to  the  town  of  Vienna,  in 
Dorchester  county,  before  the  1st  of  January,  1891,  and  that, 
in  the  construction  of  its  road,  the  plaintiff  had  expended 
large  sums  of  money,  and  created  a  large  indebtedness,  still 
outstanding  at  the  time  of  this  suit  brought,  to  wit,  the 
twelfth  day  of  August,  1891.  It  was  also  admitted,  that, 
before  this  suit  was  brought,  the  defendant  received  from  the 
secretary  of  the  plaintiff  a  letter  calling  on  him  to  pay  the 
money  alleged  to  be  due  on  the  stock,  and  further,  that  before 
the  bringing  of  this  suit,  neither  the  plaintiff,  nor  any  one  in 
its  behalf,  ever  offered  or  tendered  the  certificates  for  the 
stock  subscribed  for  by  the  defendant.  The  plaintiff  then 
offered  in  evidence  a  subscription  book,  purporting  to  be  a 
subscription  book  for  the  stock  of  the  plaintiff,  and  proved  by 
an  agent  of  the  company,  to  whom  the  book  had  been 
intrusted,  to  procure  subscriptions,  that  it  was  the  subscrip- 
tion book  of  the  plaintiff,  and  that  the  entry  in  that  book,  to 
which  the  name  of  the  defendant  was  subscribed,  was  made 
and  signed  by  the  defendant.  In  that  book  there  is  this 
heading:  "We,  the  undersigned,  agree  to  subscribe  to,  and 
pay  for,  the  •*  number  of  shares  of  the  capital  stock  of  the 
Baltimore  and  Eastern  Shore  Railroad  Company  set  opposite 
our  names,  provided  the  said  road  shall  be  built  on  the 
Vienna  route;  said  shares  of  stock  to  be  of  the  par  value  of 
fifty  dollars,  and  the  same  to  be  paid  for  in  installments  of 
twenty  per  cent  as  any  ten  miles  of  road  are  completed." 
This  heading  had  appended  to  it  about  sixty  signatures;  and 
then  follows  this  entry: 

44 1  hereby  agree  to  take  twenty  shares  of  the  Balti- 
^  .    more  and  Eastern  Shore  Railroad  stock  when   com- 
pleted to  Vienna. 
44  $1,000.00.  Albebt  Webb." 

To  the  offer  of  this  subscription  book,  with  the  entry 
therein  signed  by  the  defendant,  the  latter  objected,  and,  in 


the  er.trp  sfgaed  hj  the 

fcbteriptLon  to 

the  statute  of  frauds,  9  Car.  IL 

thai  it  i*  fstailj  dffccfiw  in  omitting  to 

the  stock,  and  thai  these  ia  ns> 

defendant's  undertaking  shown  on  the 

tioo  paper.    Then  is  alee  m  general  objection  taken  to  the 

admissibility  of  the  subscription  book  in  evidence.     The 

objection  to  the  admiasibnity  of  the  evidence  waa  overruled* 

In  the  opinion  of  tbia  court,  none  of  the  grounds  assigned 
in  support  of  the  objection  taken  can  be  sustained 

•*  1.  There  ie  cleailj  no  valid  groond  for  the  objection 
that  the  certificatea  tor  the  stock  should  have  been  tendered 
to  the  defendant,  aa  a  condition  precedent  to  the  right  to 
maintain  this  action  for  the  money  doe  on  the  subscription. 
This  would  seem  to  be  well  settled:  1  Morawets  on  Corpora* 
tions,  sec.  61,  and  cases  there  cited;  Scarlett  v.  Academy  of 
Music,  43  Md.  203.  Nor  is  the  objection  well  taken  that  the 
subscription  is  not  binding  upon  the  defendant,  because  it  is 
not  shown  that  an  installment  of  five  dollars  in  cash  on  each 
share  of  stock  subscribed  had  been  paid  at  the  time  of  making 
the  subscription,  under  section  163  of  article  23  of  the  code. 
The  omission  of  such  payment  does  not  invalidate  the  sub- 
scription. That  construction  of  this  provision  of  the  statute 
has  been  settled  by  the  decision  of  this  court  in  the  case  of 
Oler  v,  Baltimore  etc.  R.  R.  Co.,  41  Md.  583.  And  with 
respect  to  the  necessity  for  showing  that  the  amount  of  the 
subscription  had  been  called  for  by  the  directors  of  the  com- 
pany before  suit  brought,  it  was  admitted  that  the  defendant 
had  received  a  letter  before  suit  brought,  purporting  to  be 
from  the  secretary  of  the  plaintiff,  calling  upon  him  to  pay 
the  money  due  on  the  stock,  as  being  then  due,  but  that  pay- 
ment was  refused.  Whether  that  call  or  demand  was  made 
by  the  authority  of  the  directors  of  the  company  was  a  ques- 
tion of  fact  for  the  jury  upon  all  the  evidence  in  the  case. 
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2.  The  subscription  in  the  form  in  whioh  it  wm  made  wm 
inchoate  and  conditional.  It  was  such,  however,  aa  the  oom- 
pany  had  a  right  to  accept:  Taggari  v.  Weetern  Maryland  R.  JZ. 
Con  24  Hd.  563;  89  Am.  Dec.  760;  Philadelphia  etc.  R.  R.  Co. 
▼.  Hickman,  28  Pa.  St  818.  It  was  simply  a  continual  offer  by 
the  defendant  to  become  a  stockholder  after  the  oondition  speci- 
fied had  been  performed  by  the  company.  The  performance  of 
the  condition  precedent  on  the  part  of  the  oompany  was  neces- 
sary •*  to  a  valid  acceptance  of  the  offer  thus  made  by  the  sub- 
scriber; and  before  this  acceptance,  by  the  performance  of  the 
condition  precedent*  the  defendant  did  not,  by  virtue  of  suoh 
subscription,  become  a  member  of  the  company.  His  sub- 
scription was  a  mere  offer,  and  unless  withdrawn  before  the 
condition  performed  by  the  company,  it  became  final  and  abso- 
lute immediately  upon  the  performance  of  the  oondition;  or, 
as  said  by  this  court  in  Taggari  v.  Western  Maryland  R.  R.  Co.% 
24  Md.  663,  89  Am.  Dec.'  760,  suoh  conditional  subscription, 
upon  the  performance  of  the  condition,  thus  became  ulti- 
mately an  unconditional  and  absolute  subscription.  And 
that  being  the  effect  and  operation  of  the  subscription  made 
by  the  defendant,  it  is  quite  clear  that  no  other  or  further 
act  of  subscription  was  necessary,  or  contemplated  by  the 
parties,  in  order  to  convert  the  original  conditional  subscrip- 
tion into  an  unconditional  and  absolute  subscription.  The 
defendant  appears  to  have  declined  the  conditional  terms 
embraced  in  the  heading  of  the  preceding  subscriptions,  which 
required  the  amount  of  the  subscriptions  to  be  paid  in  install- 
ments of  twenty  per  cent  as  any  ten  miles  of  the  road  should 
be  completed;  and  he  preferred  to  make  his  subscription  sep- 
arate, and  to  make  it  depend  upon  the  completion  of  the  road 
to  Vienna;  and  when  the  road  was  so  made,  which  is  admit- 
ted to  have  been  done  before  this  aotion  was  brought,  the  sub- 
scription of  the  defendant  for  the  twenty  shares  of  stock 
became  absolute,  and  the  price  therefor  thence  became  pay- 
able on  demand  of  the  directors  of  the  company.  This  is  the 
clear  import  of  the  subscription  of  the  defendant  No  partic- 
ular form  of  subscription  is  made  essential,  and  the  present 
subscription  is  not  of  a  formal  character;  yet  there  is  enough 
in  the  paper,  when  read  in  connection  with  what  precedes  it 
in  the  same  book,  to  show  what  was  really  intended  by  the 
parties  to  the  contract. 

98  3.  The  contention  that  this  contract  of  subscription  is 
within  the  statute  of  frauds,  29  Car.  II.,  chapter  8,  section  17, 


Tftc  *wi m-*  —  i ■>."■»  c^ar  xice.  sobbb  v  a^dharity.    A  sub- 
rj1  —  frr  fi^cv  of  Aiiak.  ir  ax 
l  sanm^s  far  -n«  sl*  af  ""ffroifc. 

5i.ut»  af  iQ»x  are  :>s  sziases  _t  mrr  ?~~  arii  are  not  within 
Hut  Kazzr*t  az.=  tL»  s  zz&  e&Li-l^Kied  ^instruction  of  the 
*  ij  u>*  F.T.|*v.<rr  r:»rra»  aw  »^r  ty  the  collection  of 
vj  Ifr.  z*zl\*z-  —  zs.  rs  xfr::r*:  >  w-jck  on  Sties,  pages 
? I.  ??  ti#i  ibt  aazD?  mo*iT^r^::c  has  t«s  adapted  b?  decv 
rj'i*  rf  riri  kti-jicitx  :-  tzi*  coc-;jt:  Brown  on  Statute  of 
Ft.:?,  eec  2*r:  Azrtll  ana  Asa  oq  Corporations,  see. 
5^S:  C^s-i  t.  BrvijiL  2  S-?ey.  15:  tboagh  there  are  some 
d*<  r.cj,  «sper:kllT  af  an  earlier  daie,ectiued  to  great  respect, 
to  ::.*  eoc^arr.  Is  tbe  abscrjce  of  a  binding  authority,  such 
as  an  express  dec:*i:c  of  this  e:<3*t,  we  are  not  disposed  to 
ai  ,:t  sci  f-How  the  decis.tis  of  the  American  courts  hold- 
ing that  the  statute  does  apr-Iy  in'saeh  cases,  being  as  they 
are  in  conflict  with  the  English  courts  upon  this  subject.  We 
th.r  k  the  English  decisions  furnish  the  better  and  more  rea- 
sonable construction  of  the  statute. 

In  the  case  of  Czlrim  t.  William*^  3  Har.  A  J.  38,  5  Am. 
Dec.  417,  the  or.lj  case  in  this  state  supposed  to  give  any 
support  to  the  contention  of  the  defendant,  the  question  pre- 
sented was  quite  different  from  that  presented  in  this  case. 
In  that  case  there  was  a  sale  of  bank  stock  by  a  broker,  and 
the  broker  became  the  agent  of  both  seller  and  buyer,  and 
in  whose  name,  as  vendor,  a  memorandum  of  sale  was  made 
out  and  delivered  to  the  defendant,  who  filled  up  the  blank 
in  the  memorandum  with  the  number  of  shares  he  desired, 
arid  accepted  the  same  as  purchaser  of  the  number  of  shares 
sold.  Upon  this  memorandum  the  court  below  held  the 
plaintiff  to  be  entitled  to  recover;  ••  and  upon  appeal  this 
court  held  the  court  below  right  in  its  rtrling,  and  affirmed 
the  judgment.  There  was  no  opinion  delivered;  but  it  is 
ntnted  at  the  conclusion  of  the  case,  whether  by  the  au- 
thority of  the  court,  or  by  the  reporters  of  the  case  without 
such  authority,  does  not  appear,  that  it  was  said  by  the 
court  "that  the  sale  of  bank  stock  is  within  the  statute  of 
frauds;  and  that  the  broker  was  the  common  agent  of  both 
tin*  appellee  and  appellant/'  If  such  was  the  case,  as  we 
rniiHt  take  it  to  be,  it  is  very  clear  that  the  declaration 
made  at  the  conclusion  of  the  case,  "that  the  sale  of  bank 
stock  was  within  the  statute  of  frauds,"  was  wholly  unneces- 


Jan.  1898.]  8ta«  v.  Warbrh.  401 

sary  to  the  decision  of  the  case,  and  was  purely  a  dictum,  i£ 
in  fact,  it  be  assumed  to  have  emanated  from  the  court  at 
all.  The  statute  did  not  avail  as  a  defense  to  the  defendant, 
if  it  was,  in  fact,  relied  on  as  a  defense,  which  does  not  appear 
to  have  been  the  ease.  There  have  been  many  cases  since 
that  decision  in  which  such  defense  could  have  been  taken, 
if  the  statute  was  applicable  in  such  cases  as  this,  but  which 
passed  without  question  as  to  the  application  of  the  statute. 

Upon  both  exoeptionsy  therefore,  we  are  of  opinion  that  the 
court  below  was  correct  in  its  rulings,  and  that  the  judgment 
appealed  from  should  be  affirmed. 

Judgment  affirmed. 

Corporation*— SuBaoBrrnoN  to  Stock— Statute-  or  Frauds.— A  eon* 
tract  to  transfer  ahare*  of  stock,  when  the  same  may  be  open  ,to  jubscrip- 
tion  upon  the  books  of  a  corporation,  is  not  within  the  provision  of  the  statute 
of  frauds:  Gadsden  v.  Lance,  1  McMull.  Eq.  87;  87  Am.  Dec.  648. 

Coki'Okations— Issuance  of  Cbrtiticatk. — It  is  not  necessary  to  a  sub* 
scrtbor's  ownewhip  of  stock  in  a  corporation  that  a  certificate  therefor  should 
have  l>eeii  issued  to  him:  California  efc  Hotel  Co.  ▼.  CaUender,  94  OaL  120; 
28  Am.  St.  Rep-  99,  and  note  with  the  caaas  coJteotefi.  See,  also,  t^e 
extended  note  to  T/iomp*Qfi  v.  Reno  Sao.  Ban*,  3  Am.  St.  Rep.  890 

Coufouations— Conditional  Subscriptions  to  Stock.— Where  sub- 
scribers agree  to  take  stock  in  a  railroad,  upon  condition  that  it  shall  be  so 
located  as  to  make  a  designated  town  a  point,  they  become  unconditional 
stockholders  when  the  read  is. so  located:  McMillan  v.  MaymlU  etc  R.  R. 
Co.,  15  B.  Mon.  218;  61  Am.  Dec  181;  Spartanburg  etc  R.  R.  Co.  v.  De 
Qraffenreid,  12  Rich.  676;  78  Am.  Dec  476.  An  agreement  to  take  stock 
when  a  certain  amount  of  it  has  been  subscribed  makes  the  subscriber  abso- 
lutely and  unconditionally  liable  when  that  specified  amount  has  been  duly 
token:  Cruvens  v.  &oqU.  Cotton  Mill*  Co.,  120  Ind.  6;  16  Am.  81  Rep.  298. 
See  the  note  to  Marymrille Electric  Light  etc  Co.  v.  Johnson,  27  Am.  St.  Rep. 
220,  and  the  extended  note  to  Parker  v.  Thomas,  81  Am.  Deo.  398. 


State  v.  Warrhn. 

[77  jIaBYLAND,  12L] 

Criminal  Law— Indictment.— Duplicity  in  a  Criminal  Pl*adino  It  the 
joinder  of  two  or  more  distinct  and  separate  offenses  in  one  connl 

C&rvTNAL  Law— Inmotmbnt.— Th*  Skzaumo  at  tplSams  Tpm  of  sev- 
eral articles  belonging  to  several  owners  constitutes  fcnt  one  crime,  and 
may,  therefore,  be  charged  in  a  single  count  of  the  same  indictment 
without  making  it  objectionable  for  duplicity. 

Edward  ft  Peter  and  John  Prentiss  Poe,  for  the  Appellant 
Thomas  Anderson  and  W.  Veirs  Bouic,  Jr.t  for  the  appellee. 
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-**i  Robinsov,  J.  The  question  raised  in  this  case  is  one  of 
"tome  importance  in  criminal  pleading.  The  indictment  con- 
tains two  counts,  in  each  of  which  the  prisoner  ia  charged 
with  stealing  several  sums  of  money  at  the  same  time  belong- 
ing to  several  owners.  And  the  question  is  ***  whether  these 
counts  are  bad  for  duplicity.  Now,  by  duplicity  in  criminal 
pleading  is  meant  the  joinder  of  two  or  more  distinct  and 
separate  offenses  in  the  same  count  The  object  of  all  plead- 
ing, civil  and  criminal,  is  to  present  a  single  issue  in  regard 
to  the  same  subject  matter,  and  it  would  be  against  this 
fundamental  rule  to  permit  two  or  more  distinct  offenses  to 
'be  joined  in  the  same  count.  So  the  question  really  comes 
to  this:  Does  the  stealing  of  several  articles  of  property  at 

•  the  same  time,  belonging  to  several  owners,  constitute  one 
>  offense,  or  as  many  separate  offenses  as  there  are  different 

*  owners  of  the  property  stolen?  And,  though  the  question  is 
:  a  narrow  one,  it  is  at  the  same  time  one  in  regard  to  which 
there  is  some  conflict  of  opinion.     Upon  principle,  however* 

it  would  seem  clear  that  the  stealing  of  several  articles  at  the 
same  time,  whether  belonging  to  the  same  person  or  to  several 
persons,  constituted  but  one  offense.     It  is  but  one  offense, 
^because  the  act  is  one  continuous  act — the  samo  transaction; 
:and  the  gist  of  the  offense  being  the  felonious  taking   of 
"ihe  property,  we  do  not  see  how  the  legal  quality  of  the  act 
Is  in  any  manner  affected  by  the  fact  that  the  property 
stolen,  instead  of  belonging  to  one  person,  is  the  several  prop- 
erty of  different  persons.    The  offense  is  an  offense  against 
the  public,  and  the  prosecution  is  conducted,  not  in  the  name 
<ef  the  owner  of  the  property,  nor  in  his  behalf,  but  in  the 
tame  of  the  state,  the  primary  object  being  to  protect  the  pub- 
ic against  such  offenses  by  the  punishment  of  the  offender. 
And,  although  it  is  necessary  to  set  out  in  the  indictment  the 
ownership  of  the  property,  this  the  law  requires  in  order 
ihat  the  prisoner  may  be  informed  as  to  the  precise  nature  of 
the  offense  charged  against  him;  and  further  to  enable  him 
Jo  plead  a  former  conviction  or  acquittal,  in  bar  of  a  subse- 
quent prosecution  for  the  same  offense.     So,  it  seems  clear  to 
vs  on  prinoiple  that  the  taking  of  several  articles  1,s  of 
property  under  such  circumstances  constitutes  but  one  felony. 
And  this  view  is  fully  suitained,  not  only  by  the  standard 
elementary  books  on  criminal  law,  but  by  the  best-considered 
cases.     And  though  the  stealing  of  property  at  different  times, 
*  whether  belonging  to  the  same  person  or  different  persons, 
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constituted  separate  offenses,  yet,  says  Mr.  East:  "  If  the  prop- 
erty of  several  persons,  lying  together  in  one  bundle  or  chest, 
or  even  in  one  house,  be  stolen  together  at  one  time  .  .  .  • 
the  value  of  all  may  be  put  together  so  as  to  make  it  grand 
larceny,  .  ...  for  it  is  one  entire  felony'9:  2  East  P.  C,  sec. 
136.  The  same  rule  is  laid  down  in  2  Hale's  Pleas  of  the 
Crown,  531,  and  3  Chitty's  Criminal  Law,  9-24,  and  in  2  Bus- 
sell  on  Crimes,  sec.  127,  and  in  fact  by  all  the  books,  anoient 
and  modern,  in  which  the  question  has  been  considered.  And 
in  England  there  has  been  no  departure,  so  far  as  we  are  advised 
from  the  rule.  In  Regina  v.  Oiddins,  1  Car.  A  M.  634,  where 
the  indictment,  which  contained  only  one  count,  charged  the 
four  prisoners  of  assaulting  and  stealing  from  Q.  P.  two 
shillings,  and  from  H.  P.  one  shilling  and  a  bat,  Tindal, 
C.  J.,  said:  "It  is  all  one  act,  and  one  entire  transaction. 
The  two  prosecutors  were  assaulted  and  robbed  at  one  and 
the  same  time;  and  there  was  no  interval  of  time  between 
the  assaulting  and  robbing  of  the  one  and  the  assaulting  and 
robbing  of  the  other.  If  there  had  been  the  felonies  would 
have  been  distinct,  but  that  is  not  so  in  the  present  case.9' 

And  in  Fulmer  v.  Commonwealth,  97  Pa.  St.  603,  where  the 
indictment,  as  in  this  case,  contained  two  counts,  in  each 
of  which  the  prisoner  was  charged  with  stealing  several  arti- 
cles of  property  belonging  to  several  owners,  the  taking  being 
at  the  same  time,  and  motion  was  made  to  quash  the  first 
count  in  the  indictment,  on  the  ground  that  it  charged  the 
prisoner  with  three  separate  felonies,  the  court,  after  a  full 
review  of  the  authorities,  1S4  held  that,  although  the  prop- 
erty stolen  belonged  to  distinct  owners,  it  constituted  but  one 
offense,  and  the  motion  to  quash  was  overruled.  And,  with- 
out quoting  from  the  decisions,  we  may  refer  to  State  v.  Hen- 
nes?ey,  23  Ohio  St.  339;  13  Am.  Rep.  253;  and  State  v.  Merrill, 
44  N.  H.  624,  in  which  the  question  was  fully  considered,  and 
decided  in  accordance  with  the  views  we  have  expressed. 

The  punishment  prescribed  by  the  statute  for  stealing 
goods  of  the  value  of  five  dollars  is  different,  it  is  true,  from 
that  prescribed  for  stealing  goods  and  chattels  of  less  value. 
And  the  aggregate  value  of  the  several  articles  stolen  may 
exceed  five  dollars,  whereas  the  separate  value  of  each  article 
may  be  less  than  five  dollars.  But  at  common  law  there  was 
a  still  greater  difference  in  the  degree  of  punishment  between 
grand  larceny;  that  is,  the  stealing  of  goods  of  the  value  of 
twelve  pence,  and  petit  larceny,  which  was  the  stealing  of 
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goods  under  the  value  of  twelve  pence.  And  yet,  it  was 
always  held  that  where  the  aggregate  value  of  the  several 
articles  stolen  amounted  to  twelve  pence,  whether  belonging 
to  the  same  person  or  to  several  persons,  if  taken  at  the  same 
time,  constituted  grand  larceny;  it  constituted  grand  larceny 
because  it  was  one  felony.  And  besides,  it  is  always  within 
the  province  of  the  jury  to  find  the  value  of  the  property,  and 
where  the  indictment  charges  it  to  be  of  the  value  of  five  dol- 
lars or  more,  and  the  proof  shows  it  to  be  of  less  value,  the 
jury  ought  bo  to  find  in  accordance  with  the  fact. 
Judgment  reversed,  and  case  remanded. 


IwDTcninirr— Dupligitt.— A  defendant  cannot  be  charged  with  two  dis- 
tinct offense*  in  the  same  indictment:  Bulloch  v.  8tate,  10  Ga,  47;  64  Am. 
Dec  369;  State  v.  Harris  106  N.  C.  682.  An  indictment  is  open  to  the 
charge  of  duplicity  when  two  or  more  diatinot  offenses  are  charged  in  the 
same  count:  Reagan  v.  State,  28  Tex.  App.  227;  19  Am.  St  Rep.  833,  and 
note;  State  v.  Lund,  49  Kan.  209;  note  to  State  v.  Shores,  13  Am.  St  Rep. 
886.    8ee  the  extended  note  to  Ben  ▼.  State,  68  Am.  Dec  240. 

Larceny— Indictment.— Stealing  Several  Different  Things  at 
Same  Timej  6m  the  extended  note  to  Ben  ▼.  State,  68  Am.  Deo.  241. 


SOLLERS   V.    SoLLEBS. 

(77  Maryland,  148.] 

Pish.— To  Complete  Right  or  Property,  in  Fdjh,  an  actual  appropria- 
tion or  mancnpation  mnst  be  made.  The  possession  most  be  complete, 
and  if,  when  taken,  they  are  voluntarily  restored  to  their  native  ele- 
ment, so  that  they  can  only  be  regained  in  like  manner  to  that  in  which 
they  were  originally  taken,  the  right  of  property  is  lost 

Fish. — Property  in  Fish  Cannot  be  created  by  constructing  a  fence 
aoross  a  pnblio  tidewater  cove,  and  thus  preventing  their  escape  there- 
from. 

Prescriptive  Title  to  Land  Covered  by  Tidewater  cannot  be  acquired 
when  the  title  is  vested  in  the  state,  and  it  is  incompetent  to  make  any 
grant  thereof. 

Tide  water. — A  Statute  For  the  Protection  of  Owners  or  Artificial 
Ponds  situated  on  their  land,  or  lands  of  which  they  are  in  legal  posses- 
sion in  the  ownership  of  such  fish,  or  eggs,  or  spawn  of  fish  as  may  be 
put  therein  for  breeding,  does  not  apply  to  tidewater  coves,  the  title  to 
which  is  vested  in  the  state. 

Daniel  R.  Magruder  and  John  B.  Gray^  for  the  appellant. 

John  B.  Bunting  and  James  T.  Briscoe,  for  the  appellee. 

140  Page,  J.    This  case  was  probably  instituted  for  the 
purpose  of  trying  the  title  to  certain  land,  covered  by  water, 
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1W>  wuthin,  the  ebb  and  flow  of  the  tide.  The  evidence  con- 
tained in  the  record,  however,  is  80  meager,  and  evidently  so 
imperfectly  set  out,  that  we  are  unable  to  ascertain  with  rea- 
sonable accuracy  what  the  facts  were  upon  which  the  instruc- 
tions asked  for  by  the  parties,  or  granted  by  the  court,  were 
predicated.  We  are  confined,  however,  to  that  which  the 
record  furnishes,  and  must  render  our  decision  in  accordance 
with  what  there  appears.  By  the  first  prayer  of  the  plaintiff, 
the  court  was  asked  to  instruct  the  jury,  that  if  they  found 
the  defendant  caught  the  fish  of  the  plaintiff  "  while  confined, 
and  without  the  permission  of  the  plaintiff,"  and  appropriated 
them  to  his  own  use,  their  verdict  must  be  for  the  plaintiff. 
The  evidence  to  support  this  prayer  was  that  the  plaintiff 
44  caught  and  confined  "  large  quantities  of  fish  in  Terrapin 
cove.  This  cove,  it  is  stated,  "  was  an  arm  of  Hearses'  cove, 
which  emptied  into  the  Patuxent  river  through  a  channel 
made  by  John  J.  Sollers."  It  is  uncertain  from  this  state- 
ment whether  the  "  channel "  thus  referred  to  was  an  entirely 
artificial  way,  or  whether  before  it  was  made  the  waters  of 
Mearses'  cove  had  flowed  through  a  natural  outlet  to  the 
river.  It  must  be  inferred,  however,  that  if  Mearses'  cove  was 
an  "arm"  of  the  Patuxent  there  must  have  been  a  natural 
way  through  which  the  tide  had  always  ebbed  and  flowed. 
The  evidence  further  shows  that  Terrapin  cove  contained 
about  one  and  a  half  or  two  acres  of  laud,  all  of  it  covered  by 
water,  within  the  ebb  and  flow  of  the  tide;  that  the  deepest 
water  in  it  was  about  eight  feet,  and  that  the  fish  taken  by 
the  defendant  were  confined  therein  by  a  wire  fence  "extend- 
ing across  its  mouth  thirty  yards  wide."  Now,  to  complete 
the  right  of  property  in  fish,  an  actual  appropriation  or  "  man- 
cipation" must  be  made.  The  possession  must  be  complete; 
and  if,  when  taken,  they  are  voluntarily  restored  to  their 
native  element,  so.  that  they  can  only  151  be  regained  in  like 
manner  to  that  by  whiqh  they  were  originally  taken,  the  right 
of  property  is  lost;  AijgpU  on  Tide,  Waters,  137.  This  prayer 
does  not  require  thq  jijry  to  f}nd#  as  one  of  the  conditions  of 
the  plaintiff's  recovery,  that  the  plaintiff  had  title  to  the  soil 
covered  by  the  waiter  of  Terrapin  qove;  ar>d  we  do  not  think 
that  it  can  properly  be  ipalntainpd.tbaA  by  the  construction 
of  a  fence  a,crosg  the,  mou.tb  of  the  cove  the  plaintiff  had  so 
-confined  the  fish  as  tp  r^tajp  the  title  to  those  he  had  caught 
and.  placed  therein,  By  ^Q  restoring  them  to  their  native  ele- 
ment, be  relinquished,  the  possession  of  th^m,  and  thereby 
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lost  such  right  of  property  as  be  may  have  liad  in  them. 
This  prayer  was  therefore  properly  rejected. 

The  plaintiff's  second  prayer  raises  the  question  whether  a 
continuous  and  adverse  possession  for  twenty  years  prior  to 
1890,  of  land  covered  tfy  water,  within  the  ebb  and  flow  of  the 
tide,  will  confer  such  a  title  to  the  soil  as  will  enable  a  party 
to  maintain  trespass  against  one  who  enters  thereon,  and 
catches  fish  without  permission  from  the  person  claiming  it. 
Since  the  passage  of  the  act  of  1862,  chapter  129,  there  can 
be  no  difficulty  on  this  point.  That  act,  which  is  codified  in 
the  present  code,  article  54,  section  46,  provides  that  "no 
patent  shall  hereafter  issue  for  land  covered  by  navigable 
waters."  "All  the  soil  below  high-water  mark  within  the 
limits  of  the  state,  where  the  tide  ebbs  and  flows,  that  is 
the  subject  of  exclusive  propriety  and  ownerehip  belongs  to 
the  state,  subject  only  to  such  lawful  grants  of  such  soil  as 
may  have  been  heretofore  made":  Hess  v.  Muir,  65  Md.  607; 
Browne  v.  Kennedy,  5  Har.  &  J.  203;  9  Am.  Dec.  503. 

Terrapin  cove,  therefore,  being  a  tributary  of  Patuzent 
river,  and  within  the  ebb  and  flow  of  the  tide,  must  be  regarded 
as  a  public  river  or  arm  of  the  sea,  the  soil  of  which,  under 
the  charter  granted  to  Lord  Baltimore,  became  15*  vested  in 
the  state  of  Maryland;  and  so  it  remains,  unless  it  be  included 
in  some  grant  by  the  state  made  prior  to  the  passage  of  the 
act  of  1862.  The  plaintiff  in  this  case  does  not  rely  upon 
such  a  grant;  his  only  claim  is  by  adverse  possession.  But 
title  by  possession  presumes  a  grant,  and  such  a  presumption 
cannot  be  entertained  as  against  one  incapable  of  granting: 
Casey  v.  Inloes,  1  Gill,  497;  39  Am.  Dec.  658.  No  title,  there- 
fore, could  be  acquired  by  possession  as  against  the  state  in 
the  face  of  the  statute,  which  expressly  provides  that  no  such 
grant  shall  be  made,  we  therefore  find  no  error  in  the  rejec- 
tion of  this  prayer.  It  is  unnecessary  to  consider  the  fourth 
instruction  asked  for  by  the  plaintiff.  Inasmuch  as  it  directed 
the  jury,  if  they  found  the  facts  therein  stated,  to  bring  in 
their  verdict  for  the  defendant,  the  plaintiff  was  certainly  not 
injured  by  its  rejection. 

Of  the  prayers  granted  by  the  court  at  the  instance  of  the 
defendant,  the  second  and  third  are  apparently  based  upon 
the  theory  that  Terrapin  cove  was  an  u  artificial  pond,"  con- 
structed by  the  plaintiff  under  the  statute  law  of  Maryland, 
and  that  there  could  be  no  recovery  unless  the  plaintiff  had 
put  certain  "  notices"  in  two  or  three  newspapers  in  Calvert 
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county,  or  given  such  "notices"  uby  written  handbills  put 
tip  at  public  places  near  said  pond."  But  said  cove  was  aa 
"  arm  of  Mearses'  cove/'  and  therefore  a  tributary  of  Patuxent- 
river,  and  not  within  the  scope  of  any  statute  which  has  for  its 
purpose  the  protection  of  fish  in  artificial  ponds. 

The  statute  supposed  to  be  applicable  to  this  case  is  not 
specifically  mentioned  in  the  record,  nor  in  the  brief  of  the> 
appellee.  It  is  described,  however,  in  the  brief  of  the  appel- 
lant as  being  section  76  of  article  39  of  the  code,  and  this 
being  the  only  statute  in  any  wise  germane  to  this  subject, 
we  suppose  it  is  the  one  upon  which  the  theory  of  these  two 
prayers  was  constructed.  But  this  is  a  penal  statute,  enacted 
for  the  purpose  of  protecting  ***  owners  of  artificial  ponds 
situated  "on  their  own  land,  or  lands  of  which  they  are  in. 
legal  possession,"  in  the  ownership  and  control  of  such  fish,. 
or  eggs,  or  spawn  of  fish,  as  may  be  put  therein  for  breeding 
or  cultivating  fish,  by  making  it  a  misdemeanor,  punishable 
by  fine,  for  any  one  to  enter  upon  the  premises  for  the  purpose 
of  fishing  or  to  catch  fish  therefrom.  This  statute  confers  no 
rights,  but  simply  protects  rights  which  otherwise  exist,  by 
creating  an  offense  and  providing  a  punishment.  It  has  no 
relevancy  to  this  case.  The  granting  of  these  prayers,  there- 
fore, was  error.  We  do  not  deem  it  necessary  to  pass  upon 
the  defendant's  first  prayer,  for  the  reason  that  the  case  must 
be  remanded  for  a  new  trial,  and  in  view  of  the  fragmentary 
evidence  with  which  we  have  been  furnished,  we  have  already 
expressed  ourselves  as  fully  as  is  proper. 

Judgment  reversed,  and  new  trial  awarded. 


Fish— Propkbtt  ih.—  Fish,  before  they  are  taken,  are  the  property  of  na 
cost  Treat  v.  Parsons,  84  Me.  520;  extended  note  to  Sterling  v.  Jackson,  IS 
Am.  8t.  Rep.  418. 

Fisheries. — The  privilege  of  fishing  in  navigable  rivers  and  arms  of  the 
sjea  is  in  the  public,  but  an  individual  may,  by  grant  or  prescription,  acquire 
an  exclusive  right  of  fishing  therein:  Rogers  v.  Jones,  1  Wend.  237;  19  Am. 
Deo.  493,  and  note.  Contra;  Tillicum  Fishing  Co.  v.  Carter,  61  Pa.  St.  21; 
100  Am.  Dec  597,  and  note.  See  the  extended  note  to  Mather  v.  Chavman, 
IS  Am.  Ren,  51. 
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fVma#  3.  HW»?«.  fcr  the  appellant 
M*ri?%  dd  K.  SsurA,  for  the  appellees. 

***  Altkt.  C.  J.  The  plaintiff  brought  this  action  against 
the  defendants  for  an  assault  and  battery  and  false  imprison- 
ment. He  alleges — L  That  he  was  illegally  arrested  and 
detained;  and  2.  That  be  was,  without  legal  or  reasonable 
cause,  assaulted  by  the  defendants,  and  taken  into  custody 
by  them,  and.  under  threats  of  farther  detention  and  impris- 
onment in  jail,  he  was  required  to  pay  the  sum  of  two  dollars 
and  fifty  cents  in  order  to  regain  his  liberty.  The  defendants 
pleaded  not  guilty. 

The  material  facts  of  the  case,  as  set  forth  in  the  record, 
are  these: 

The  bridge  at  Chestertown  over  Chester  river,  the  river 
dividing  Kent  and  Queen  Anna's  counties,  was  originally 
constructed  by  the  Chester  Bridge  Company,  and  was  a  toll- 
bridge.  This  bridge,  by  the  authority  of  the  legislature  of  the 
state,  was  purchased  by  the  two  counties,  Kent  and  Queen 
Anne's,  with  the  view,  and  for  the  purpose,  of  making  it  a  free 
public  bridge  and  thoroughfare,  to  be  under  the  joint  man* 
agement  and  control  **•  of  the  county  commissioners  of  the 
two  counties.  This  was  authorised  by  the  act  of  1888,  chap- 
ter 876.  The  act  of  1890,  chapter  85,  is  supplemental  to  the 
original  act  of  1888,  and  makes  some  changes  in  the  manner 
of  accomplishing  the  purchase,  and  as  to  how  the  bridge  shall 
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be  managed  and  controlled  by  the  commissioner!  of  the  two 
counties,  after  the  same  should  be  turned  over  to  them.  From 
the  time  of  the  consummation  of  the  purchase,  it  is  declared 
by  the  third  section  of  this  latter  act  of  1890,  "that  there* 
after  said  bridge  shall  be  taken,  held,  and  perpetuated  as  a 
free  public  bridge  between  said  counties*"  And  by  the  fifth 
section  of  the  same  act,  it  is  provided  that  the  commissioners 
of  the  two  countiee  "shall  have  full  power  and  authority  to 
make  reasonable  rules  and  regulations  for  the  use  of  said 
bridge  by  the  public,  and  for  the  protection  of  said  bridge 
and  other  property  belonging  thereto  or  therewith,  and  to 
enforce  the  observance  thereof  by  imposing  upon  the  party 
violating  the  same  any  reasonable  fine,  not  exceeding  ten 
dollars,  for  any  violation  thereof,  which  fines  shall  be  col* 
lected  as  small  debts  are  now  collected,  and  shall  be  recov- 
ered in  the  name  of  said  commissioners  before  any  justice  of 
the  peace  of  either  of  said  counties  in  which  the  party  violat- 
ing such  rules  and  regulations  shall  be  found,  and  on  failure 
or  refusal  to  pay,  and  inability  to  collect  by  legal  process,  the 
party  so  fined  shall  be  committed  to  the  county  jail  of  the 
county  for  a  period  not  exceeding  ten  days,  in  the  same 
manner  as  commitments  are  made  for  fines  imposed  by  the 
circuit  courts  of  this  state,  on  conviction  for  misdemeanor," 
etc. 

In  July,  1890,  after  the  sale  of  the  bridge  had  been  effected  to 
the  counties,  and  the  bridge  turned  over  to  their  control,  the 
commissioners  of  the  two  counties  met  and  adopted  rules  and 
regulations  for  the  use  of  the  bridge  by  the  public;  but  the  only 
one  of  which  rules  that  has  been  inserted  in  the  record  is  this: 
•*•  "No.  9.  Persons  will  not  be  allowed  to  ride  a  bicycle,  tricy- 
cle, or  velocipede  over  the  bridge."  Notwithstanding  this  pro* 
hibilion,  the  plaintiff,  on  the  18th  of  June,  1891,  rode  a  bicycle 
over  the  bridge  from  the  Kent  county  side  to  the  Queen  Anne's 
side,  and  on  his  return  he  was  arrested  and  held  in  cus- 
tody by  the  defendants^  Perkins  being  the  bridgekeeper,  and 
Henly  a  constable  of  Kent  county;  and;  that  the  arrest  was 
made  without  the  issuance  of  any  warrant.  It  is  conceded 
that  these  pasties,  se  acting,  supposed  that  they  were  acting 
under  and  as  authorised  by  the  act  of  1890-,  chapter  85;  and 
that  they  used  no  mora  force  or  violence  toward*  the-  plaintiff 
than  waa  necessary.  That  these  parties  we*e  charged  with 
the  duty  of  enforcing  the  rules  made  by  the  commissioners  of 
the  two  counties;  and  that  the  defendants  did  oompel  the 
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It  vie  fir±«r  !£i:««  thai  tee  rr:  ig»  was  built  of  wood,  and 
e»i  rai't-zg*.  and  s  a^r'rt  c^e-lhird  of  a  mile  long  from 
§b:r*  v>  *hcr»;  aoi  th.it  the  d*pth  of  the  water  under  the 
triige  if  between  eight  and  twenty  feet,  the  greatest  depth 
be:~z  in  the  er tnnel  of  the  river.  It  was  also  shown,  in 
pr>:£  that  socae  horses,  ordinarily  gentle,  are  frightened  at 
l:ry-Les  rid-ien  by  pet  sue*  along  the  public  high  ways,  and 
that  some  horses  newer  get  accustomed  to  them;  and  that 
h:rses  beeesdng  frightened  at  bicycles  ridden  by  persons  on 
the  bridge,  wucjd  endanger  the  lives  of  persons  driving  such 
horses.  The  plaintiff  offered  proof  tending  to  show  that,  as  a 
general  rule,  horses,  ordinarily  gentle  and  well  broken,  do 
cot  become  frightened  at  bicycles.  That  while  the  bridge 
was  a  toll-bridge  persons  were  accustomed  to  ride  oyer  it  on 
bicycles,  and  no  accidents  occurred. 

*••  The  plaintiff  objected  to  all  the  evidence  offered  by  the 
defendants  in  justification,  bat  the  objection  wai  overruled; 
and  he  then  offered,  npon  the  whole  evidence,  six  prayers,  the 
first  of  which  was  granted,  and  all  the  others  were  refused. 
And  the  defendants  offered  two  prayers,  both  of  which  were 
granted;  and  by  the  second  of  which  the  court  ruled  that  if 
the  facts,  as  shown  in  proof,  on  the  part  of  the  defendants, 
were  found  to  exist,  "  then  the  rule  or  by-law  referred  to  in  the 
evidence  is  a  reasonable  and  proper  rule  or  by-law,  and  the 
verdict  must  be  for  the  defendants." 

Upon  the  objection  to  the  evidence,  and  tbe  rulings  upon 
tbe  prayers,  two  questions  are  presented.  The  first  and  prin- 
cipal one  is,  whether  the  county  commissioners,  under  the 
power  given  by  the  fifth  section  of  the  act  of  1890,  chapter 
85,  to  make  reasonable  rules  and  regulations  for  the  use  of 
the  bridge  by  the  public,  had  the  right  to  make  any  rule  or 
by-law  whereby  all  persons  are  denied  the  right  to  ride  a 
bicycle,  tricycle,  or  velocipede  over  the  bridge?  And  if  they 
had  the  power,  then,  secondly,  whether  the  ninth  rule  or 
by-law,  given  in  evidence,  and  the  manner  of  enforcing  it,  as 
shown  in  this  case,  was  a  proper  exercise  of  such  power? 

1,  We  do  not  suppose  that  it  could  be  seriously  disputed 
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that  it  is  competent  to  the  legislature,  in  the  exercise  of  its 
police  power  and  general  right  to  regulate  the  use  of  the 
highways  of  the  state,  to  restrict,  and  even  forbid,  the  use  of 
such  vehicles  as  bicycles  or  tricycles  on  the  highways,  if  they, 
in  fact,  be  dangerous  to  the  general  traveling  public.  All  indi- 
vidual rights  are,  more  or  less,  subject  to  limitations  and  restric- 
tions in  their  exercise,  in  the  interest  and  for  the  protection  of 
society  generally;  and  if  it  be  true  that  such  vehicles  as  bicy- 
cles or  tricycles  are  dangerous  on  the  public  highways,  it 
would  seem  necessarily  to  follow  that  the  legislature  may 
reasonably  restrict  their  use,  ***  rather  than  subject  the 
public  at  large  to  the  risk  of  danger  in  the  enjoyment  of  a 
common  right.  And  if  such  restriction  may  be  made  and 
enforced  with  respect  to  a  common  highway  generally,  a 
fortiori  may  it  be  m*de  and  enforced  with  respect  to  a  bridge, 
such  as  that  described  in  the  evidence  in  this  case.  Indeed, 
it  is  a  settled  principle,  that  it  is  the  obligation  to  the  public 
of  those  intrusted  with  the  duty  of  maintaining  and  govern- 
ing the  use  of  the  public  highways,  to  make  and  keep  them 
as  free  of  danger  to  the  general  public  as  can  reasonably  be 
done. 

Assuming,  then,  that  the  power  exists  in  the  legislature  of 
the  state,  the  question  is,  whether  the  terms  employed  in  del- 
egating the  power  to  the  county  commissioners  be  sufficient, 
the  terms  being  that  they  "shall  have  full  power  and  authority 
to  make  reasonable  rules  and  regulations  for  the  use  of  said 
bridge  by  the  public";  that  is  to  say,  such  full  power  and 
authority  as  the  legislature  could  delegate  to  them  for  the  pur- 
pose of  regulating  the  use  of  the  bridge,  in  such  reasonable 
manner  as  would  best  subserve  the  interest  and  protection  of 
the  general  traveling  public.  We  are  of  opinion  that  the  terms- 
employed  are  sufficiently  comprehensive  to  invest  the  com- 
missioners with  the  power  to  make  a  by-law  forbidding  any 
person  from  riding  a  bicycle  or  tricycle  over  the  bridge.  And 
such  rule  or  by-law,  when  made,  must  be  taken  as  prima  facie 
reasonable,  and  the  onus  of  showing  that  it  is  unreasonable 
rests  on  the  party  denying  its  validity.  It  must  be  observed 
that  the  rule  or  by-law  here  attempted  to  be  enforced  does  not 
deprive  the  party  of  the  use  of  his  property;  it  only  forbid* 
the  riding  of  the  bicycle  or  tricycle  over  the  bridge.  He  can 
take  or  roll  his  bicycle  or  tricycle  over  the  bridge,  and  then 
ride  it  at  pleasure.  He  is  only  restrained  from  riding  it  over 
the  bridge,  because  it  may  imperil  the  safety  of  others  on  the 
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bridge  *•*  with  equal  rights  of  passage  with  himyJt  He 
has  no  right  to  insist  upon  the  use  of  his  property  or  vehicle 
on  the  common  highway  in  a  manner  that  may  likely  produce 
danger  or  injury  to  others  who  are  lawfully  exercising  their 
rights  in  the  ordinary  use  of  their  property.  If,  therefore,  it 
be. true,  as  supposed*  by  the  commissioners  and  found  by  the 
court  in  this  case,  that  the  riding  of  a  bicycle  or  tricycle  over 
the  bridge  would  likely  frighten  horses  aud  imperil  the  lives 
of  passengers  on  the  bridge  it  was  not  only  reasonable,  but  the 
duty  of  the  commissioners  to  forbid  the  riding  of  such  vehicles 
over  the  bridge. 

This  is  not  a  new  question  now  for  the  first  time  presented. 

In  the  case  of  State  v.  Yopp,  97  N.  C.  477,  2  Am.  St  Rep, 
805,  the  question  was  as  to  the  validity  of  a  statute  which 
forbade  every  person  to  U6e  upon  the  road  of  a  particular  com- 
pany a  bicycle  or  tricycle,  or  other  non-horse  vehicle,  without 
the  express  permission  of  the  superintendent  of  said  road," 
etc.;  and  it  was  held  by  the  supreme  court  of  that  state  that 
such  regulation  was  clearly  within  the  police  power  of  the 
state,  and  was  in  all  respects  reasonable  and  valid.  In  that 
case  it  was  shown,  as  stated  by  the  court,  that  the  use  of 
these  vehicles  on  the  road  materially  interfered  with  the 
exercise  of  the  rights  and  safety  of  others  in  the  lawful  use  of 
their  carriages  and  horses  in  passing  over  the  road;  and  that, 
in  repeated  instances,  horses  became  frightened  at  them,  and 
carriages  were  thrown  into  the  ditches  along  the  side  of  the 
road.  In  that  case  it  was  contended  as  it  has  been  contended 
in  this,  that  confiding  such  power  of  exclusion  (conceding  the 
legislature  to  have  tha  power)  to  the  discretion  of  a  subordi- 
nate officer  was  arbitrary  and  unjust;  but  the  court  said  that 
the  officer  in  control  of  the  road  was  bound  to  exercise,  the 
discretion  vested  in  him  honestly,  fairly,  and  reasonably,  and 
for  the  sole  ***  purpose  of  effectuating  the  intention  of  the 
statute  and  the  protection  of  the  public;  and  that  there  was 
nothing  unreasonable  in  the  exercise  of  his  discretion  in 
excluding  the  bicycle. 

And  so  in  New  York,  in  regard  to  the  public  parka  and 
squares,  it  has  been  held  that  an  ordinance  or  by-law,  made 
by  the  park  commissioners}  in  pursuance  of  a  general  power 
of  regulation  under  a  statute,  excluding  from  the  parks  and 
squares  all  bicycles  and  tricycles,  was  valid  and  reasonable. 
By  the  statute  of  that  state  of  1871,  chapter  290,  it  is  pro- 
vided that  the  board  of  commissioners  "  shall  have  the  full 
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and  exclusive  power  to  govern,  manage,  and  direct  tbe  said 
several  public  parks,  squares,  and  places;  to  pass  ordinance* 
for  the  regulation  and  government  thereof,  etc.;  and  all  per* 
sons  offending  against  such  ordinances  shall  be  deemed 
guilty  of  a  misdemeanor,  and  be  punished  on  conviction,1* 
etc.  In  In  the  Matter  of  Wright,  29  Hun,  357,  65  How.  Pr, 
119,  the  petitioners  were  Arrested  for  violating ,the  ordinance,, 
which  provided  "  that  no  bicycle  or  tricycle  should  be 
allowed  in  the  Central  or  city  parks";  and  it  was  held  that 
such  ordinance  was  valid,  and  could  not  be  held  void  as 
being  unreasonable. 

We  are  clearly  of  opinion,  thetefbre,  b6th  upon  reason 
and  authority/ that  the  cofanty  commissioners  had  power, 
tinder  the  statute,  to  make  a  rule,  or  by-law,  forbidding 
all  persons  from  tiding  bicycles  or  tricycles  over  the 
bridge. 

2.  With  resp66t  to  the  ftecond  question,  -we  are  inclined  to 
think  that  the  bills  of  exception  do  n6t  present  the  case 
here  as  fully  as  it  Was  presented  to  the  court  below.  We 
must  take  the  case,  however,  as  the  record  presents  it  here. 
There  is  inserted  in  the  record  b6t  one  of  the  rules  or  by- 
laws made  by  the  commissioners  to  regulate  the  use  of  the 
bridge,  and  that  is  the  ninth,  and  it  9tt4  makes  no  reference 
whatever  to  any  penalty  or  fine  prescribed  by  the  commis- 
sioners for  its  violation.  The  statute  requires  the  commis- 
sioners to  exercise  their  discretion  in  fixing  or  imposing 
upon  the  party  violating  the  rules  or  by-laws  to  be  made 
any  reasonable  fine,  not  exceeding  ten  dollars,  to  be  col- 
lected as  small  debts  are  collected,  before  a  justice  of  the 
peace,  etc.  The  powfer  conferred  is  to  make  reasonable  rules 
and  regulations,  etc.,  "  and  to  enforce  the  observance  thereof 
by  imposing  upon  the  party  violating  the  same  any  reason- 
able fine,  not  exceeding  ten  dollars,  for  any  violation  thereof; 
which 'fines' shall  be  collected  as  small  debts  are  now  col- 
lected, and  shall  be  recovered  in  the  name  of  the  commis- 
sioners before  any  justice,"  etc.  The  statute  manifestly 
intends  that  the  commissioners  of  the  two  counties,  as  the 
governing  body  to  whom  the  discretion  is  confided,  shall 
exercise  their  discretion  in  imposing  fines  having  reference 
to  the  nature  and  character  of  the  offending  act.  A  by- 
law, to  be  valid,  must  not  only  be  reasonable  but  certain; 
indeed,  it  cannot  be  reasonable  unless  it  be  certain.  Or,  as 
Judge  Cooley  says:  "A  by-law,  to  be  reasonable,  should  be 
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H/'»MWAV»  -It/aftr  of  Bictcui  Thbuov.— The  owner  of  a  bieycle, 
w\n>  u,  h'ttu  )U  i*t',u\\*T  appearance,  or  the  unusual  manner  of  ita  oaa, 
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!««»  hut  40)  10  Am,  Ht.  Hop.  307,  and  note;  and  Mercer  v.  Oorbm,  117  Ind. 
4'<0,  Ml  Ami.  Ml,  Hep.  70.     In  the  latter  ease  a  bicycle  was  held  to  be  a 
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MoGeath  v.  Gegnjib. 

[77  Uaxtlaxd,  SSL] 

CowrRAat9  Tmm  of  Payment,  Whim  am  Sbmntial  Pabt  of.— Under  a 
contract  for  the  sale  and  purchase  of  oyster*shelli  made  by  the  vendor 
during  a  designated  season,  in  which  the  vendee  agrees  to  pay  on  the 
first  day  of  each  and  every  raceeesive  week  for  the  shells  delivered  dar- 
ing the  previous  week,  snoh  weekly  payments  constitute  an  essential 
part  of  the  contract,  and  the  failure  to  make  them  entitles  the  vendor 
to  rescind  the  contract. 

Tbb  Rbsctbsioii  of  a  Coktbaot  Is  Justified  by  the  refusal  of  the  other 
contractor  to  perform  one  of  its  essential  terms,  as  where,  upon  con- 
tracting to  pay  weekly  for  goods  delivered  to  him  under  the  contract, 
he  neglects,  after  notice,  to  make  snoh  payments. 

Tbb  Measure  of  Damages  Fob  the  Bbeaoh  of  a  Cohtbaov  to  Sell  and 
deliver  property  is  the  difference  between  the  contract  price  and  the 
market  price  at  the  time  the  delivery  is  to  be  made. 

A  Tbbdbb  Made  if  a  Check  is  good  if  objected  to  upon  an  entirely  dif- 
ferent and  untenable  ground. 

Damages  Abb  Pbesumed  Fbom  the  Bbeaoh  of  a  Ooxtbaot,  and  though 
no  substantial  loss  is  shown,  the  injured  party  is  entitled  to  nominal 
damages. 

At  the  trial  the  court  instructed  the  jury  that  there  was  no 
evidence  legally  sufficient  to  maintain  the  defendant's  right 
to  rescind  the  contract  on  the  twenty-eighth  day  of  December, 
1891,  and  that  their  verdict  must  therefore  be  for  the  plaintiff, 
and  that  the  measure  of  damages  is  the  difference  between 
the  contract  price  to  be  paid  for  the  oyster-shells  and  the 
market  price  in  Baltimore  of  similar  shells  at  the  date  of  their 
delivery  to  plaintiff  according  to  the  contract,  and  this  date 
of  delivery  is  to  be  taken  as  to  as  many  of  the  shells  as  the 
jury  may  believe  from  the  evidence  the  defendant  could, 
with  reasonable  effort,  put  in  piles  upon  the  same  ground  as 
they  had  shells  piled  up  during  the  previous  season,  and  as 
to  the  balance  of  said  shells  to  be  the  date  when  they  were 
shucked  or  used.  The  court,  though  requested  by  the  defend* 
ant,  refused  to  instruct  the  jury  that,  in  order  to  entitle  plain* 
tiff  to  recover,  he  must  show  that  he  had  performed  all  his 
part  of  the  contract,  or  had  been  prevented  from  performing 
it  by  the  defendant;  that  the  offer  by  the  plaintiff  of  the 
check  given  in  evidence  was  not  a  legal  tender,  and  that  the 
plaintiff  is  not  entitled  to  rely  thereon  as  a  compliance  by 
him  with  his  duty  to  pay  according  to  the  contract,  and  that 
if  the  plaintiff  did  not  pay  the  defendant  in  the  manner  and 
at  the  time  stipulated  in  the  contract,  their  verdict  should  be 
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for  the  defendant.     A  verdict  and  judgment  having  been 
given  in  favor  of  tbjp  plaintiff,  defendant  thereupon  appealed. 

Thomas  Ireland  Elliott,  for  the  appellant. 

Alfred  &  Nilee  and  Oscar  Wolff,  for  the  appellee. 

•••  Robinson,  J.  We  cannot  agree  with  the  court  below 
as  to  the  construction  of  the  contract  in  question,  and  for  a 
oreach  of  which  thiseait  was  brought.  The  plaintiff  agreed 
to  buy  of  the  defendant  all  the  oyster-shells  made  by  him  and 
H.  F.  Hennningway,  for  the  season  beginning  the  1st  of 
September,  1891,  and  ending  May  1,  1892.  He  agreed  that 
boats  should  be  kept  at  the  docks  of  the  defendant  constantly, 
so  as  to  keep  the  oyster-houses  clear  of  shells,  and  on  these 
boats  the  shells  were  to  be  delivered  until  the  20th  of  Novem- 
ber, 1891.  No  shells  were  to  be  piled  on  the  defendant's 
premises  until  about  that  time,  and  all  shells  thus  piled  were 
to  be  taken  away  by  the  plaintiff  before  the  15th  of  July,  1892. 
The  plaintiff  further  agreed  to  pay  on  the  first  day  of  each  and 
every  successive  week  for  the  shells  delivered  during  the  pre- 
vious week;  that  is  to  say,  all  shells  delivered  during  the  first 
week  **•  in  September  were  to  be  paid  for  on  Monday  of  the 
following  week,  and  soon  for  every  week  thereafter.  Under  this 
jcontract  about  seventy-five  thousand  bushels  of  shells  were 
delivered  between  the  1st  of  Septemberand  the  26th  of  De- 
cember, and  on  the  twenty-eighth  day  of  the  latter  month  the 
defendant  notified  the  plaintiff  that  the  contract  was  at  an 
end,  and  refused  to  deliver  to  him  any  more  shells.  This 
suit  is  brought  to  recover  damages  for  an  alleged  breach  of 
the  contract,  and  the  dfefense  is  that  the  plaintiff  failed  to 
make  the  weekly  payments  according  to  the  terms  of  the  con- 
tract; and  failed  also  to  keep  boats  at  the  defendant's  docks, 
so  as  to  clear  the  houses  of  the  shells.  As  the  defendant  in 
his  testimony  admits  that  he  did  not  declare  the  con  tract- at 
an  end,  because  of  the  failure  of  the  plaintiff  to  keep  boats  at 
the  defendant's  docks,  it  is  only  necessary  to  consider  whether 
his  failure  to  make  the  weekly  payment  for  the  shells  de- 
livered justified  the  defendant  in  refusing  to  deliver  to  him 
any  more  shells.  And  this  depends  upon  whether  the  weekly 
payments  by  the  plaintiff  are  to  be  considered  an  essential 
part  of  the  contract.  And  in  considering  this  question  it 
must  be  borne  in  mind,  that  Jthe  contract  contemplated  the 
sale  of  at  least  two  hundred  thousand  bushels  of  shells,  to  be 
delivered  daily  during  a  period  of  eight  months,  from  the  1st 


Jan.  1893.]  McGbath  v.  Gram;  417 

w  of  September  to  the  lat  of  May  following;  and  further,  th4t 
the  contract  provided  in  express  terms  for  the  payment  of 
each  week's  delivery  on  the  first  day  of  the  next  week.  We 
cannot  suppose  for  a  moment  that  the  defendant  meant 
to  give  an  indefinite  credit  to  the  plaintiff,  nor  even  a  credit 
until  all  the  shells  were  delivered  or  taken  away.  On 
the  contrary,  looking  to  the  terms  of  the  contract,  it  seems 
to  us  it  was  the  intention  of  the  parties  that  the  weekly 
payments  by  the  plaintiff  should  constitute  an  essential 
part  of  the  contract.  In  other  words,  it  was  of  the  essence 
of  the  contract.  In  **T  Withers  v.  Reynolds,  2  Barn.  A  Adol. 
882,  where  the  defendant  agreed  to  supply  the  plaintiff  with 
straw  to  be  delivered  on  plaintiff's  premises,  at  the  rate  of 
three  loads  in  a  fortnight,  during  a  specified  time,  and  the 
plaintiff  agreed  to  pay  thirty  shillings  for  each  load  so 
delivered,  it  was  held  that  according  to  the  true  construction 
of  the  contract,  each  load  was  to  be  paid  for  on  delivery,  and 
that  on  the  plaintiffs  refusal  to  pay  for  the  straw  as  delivered, 
the  defendant  was  not  bound  to  deliver  any  more.  And  in 
Curtis  v.  Gibney,  69  Md.  181,  treating  the  contract  as  an 
agreement  on  the  part  of  the  defendant  to  consign  ten  thou* 
sand  bushels  of  barley  to  the  plaintiffs,  the  shipments  to  be 
made  at  different  times,  and  payment  to  be  made  after  receipt 
of  each  shipment,  Bartol,  C.  J.,  said:  "It  is  equally  clear 
that  upon  his  failure  to  remit  to  the  appellant  the  proceeds 
in  his  hands  arising  from  the  sale  of  the  barley,  according 
to  the  terms  of  his  contract  with  the  appellant,  the  latter 
was  not  bound  to  make  further  consignments  to  him.'1  If 
there  be,  however,  any  doubt  as  to  the  intention  of  the  parties 
from  the  terms  of  the  contract  itself,  their  subsequent  acts 
and  declarations  show  beyond  question  that  the  weekly  pay- 
ments to  be  made  by  the  plaintiff  constituted  an  essential 
part  of  the  contract  now  before  us.  So  early  as  October  12th 
we  find  the  weekly  bill  sent  by  the  defendant  to  the  plaintiff 
indorsed,  "  Please  send  money  for  these  bills  promptly." 
Again,  on  the  bill  of  December  7th  we  find  the  following 
indorsement:  tl  Terms,  cash  every  Monday."  And  in  his  let- 
ter dated  November  27th  the  defendant  says:  "Your  contract 
reads  that  you  are  to  pay  us  weekly,  and  you  are  no  doubt 
aware  of  the  fact  that  yon  have  been  violating  that  part  of  it.'1 
And  in  this  letter  he  notifies  the  plaintiff  that  unless  the 
weekly  bills  already  due  are  paid  at  once  he  will  refuse  to 
allow  him  to  take  away  any  more  shells.    Again,  in  his  letter 

▲m.  Br.  BVh  Vol.  XXX IX. -27 


118  McObath  v.  Osama.  [Maryland, 


of  the  7th  of  December,  he  ***  insists  that  the  weekly  bills 
shall  be  u  paid  promptly  every  week  aa  per  agreement"  And 
faally,  by  letter  of  December  9th,  he  notifies  the  plaintiff 
'that  by  reason  of  his  failure  to  pay  the  bills  weekly  according 
4o  agreement,  the  contract  between  them  is  at  an  end.  No 
•objection  whatever  was  made  by  the  plaintiff  to  the  defendant's 
•construction  of  the  contract,  nor  as  to  his  right  to  annul  it 
«pon  plaintiff's  failure  to  make*  the  weekly  payments.  On  the 
-contrary,  upon  the  receipt  of  the  letter  of  the  7th  of  December 
4he  plaintiff  paid  at  once  all  the  bills  due  at  that  time,  and 
upon  their  payment  the  defendant  continued  to  deliver  the 
shells.  On  the  28th  of  December,  however,  having  failed  to 
fay  the  weekly  bills  for  the  14th  and  21st  of  December,  the 
defendant  sold  the  shells  to  another  person  at  the  same  price. 
In  the  latter  part  of  that  day  the  plaintiff  tendered  to  the 
defendant  his  check  for  one  hundred  and  twelve  dollars  and 
forty-seven  cents,  being  the  amount  due  for  bills  of  December 
14th  and  21st;  but  having  sold  the  shells  to  another  person 
before  the  tender  was  made,  he  refused  to  accept  the  same. 
It  is  clear,  therefore,  that  the  weekly  payments  were  meant 
and  understood  by  the  parties  to  be  an  essential  part  of  the 
•contract,  and  the  plaintiff  having  failed,  time  and  again,  to 
.make  these  payments  according  to  the  terms  of  the  contract, 
ihe  defendant  had  the  right  to  put  an  end  to  the  contract,  and 
to  refuse  to  deliver  any  more  shells  under  it  to  the  plaintiff. 
And  this  being  so,  there  was  error  in  granting  the  plaintiff's 
second  instruction.  There  is  evidence,  it  is  true,  tending  to 
*how  that  the  defendant  had  condoned  or  waived  the  default 
•on  the  part  of  the  plaintiff,  and  this  question  was  properly 
submitted  to  the  jury  by  the  plaintiff's  first  instruction. 

As  to  the  rule  in  regard  to  the  measure  of  damages,  there 
cannot  be,  it  seems  to  us,  any  difficulty  in  regard  to  this 
question.  In  an  action  on  a  contract  of  this  kind,  the  dam- 
age is  the  actual  loss  sustained  by  the  plaintiff  ***  from  the 
breach  of  the  contract;  and  so  far  as  money  can  do  it,  he  is 
-to  be  placed  in  the  same  situation  as  if  the  contract  had  been 
performed.  And  in  estimating  this  loss  the  rule  ordinarily 
is  the  difference  between  the  contract  price  and  the  market 
price  at  the  time  agreed  upon  for  the  delivery  of  the  goods 
and  chattels  sold.  Now,  in  this  case  the  defendant  had 
delivered  about  seventy-five  thousand  bushels  of  shells;  and 
if  there  was  a  breach  of  contract  on  his  part  in  refusing  to 
deliver  any  more  shells,  then  the  plaintiff  was  entitled  to 
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recover,  as  damages,  the  difference  between  the  contract  price 
to  be  paid  for  the  balance  of  the  shells  and  the  market  price 
at  the  time,  or  times,  when  the  shells  were  to  be  delivered: 
Pinchney  v.  Dambmantij  72  Md.  184;  Benjamin  on  Sales,  see. 
882. 

And  the  court,  in  granting  the  plaintiff's  fifth  prayer,  as  we 
understand  it,  so  instructed  the  jury.  At  the  same  time  we 
deem  it  proper  to  say  that  the  prayer  is  encumbered  with  a 
good  deal  of  unnecessary  verbiage,  a  matter  always  to  be 
avoided  in  the  trial  of  all  causes. 

As  to  the  several  instructions  offered  by  the  defendant, 
these  were  all  properly  rejected.  The  first  and  third  were 
properly  rejected  because,  if  it  be  assumed  that  there  had 
been  a  breach  of  the  contract  by  the  plaintiff  himself,  these 
instructions  do  not  submit  to  the  jury  to  find  whether  the 
breach  or  breaches  by  him  had  been  condoned  or  waived  by 
the  defendant. 

The  second  instruction  presents  the  question  whether  the 
tender  made  by  the  plaintiff  on  the  28th  of  December  of  his 
check  for  one  hundred  and  twelve  dollars  and  forty-seven 
cents,  in  payment  of  the  weekly  bills  for  the  14th  and  21st 
of  December,  constituted  a  lawful  tender.  He  had  been  in 
the  habit  of  making  payment  for  the  weekly  deliveries  by 
checks,  and  when  the  check  in  question  was  tendered  to  the 
defendant  he  refused  to  accept  it,  not  because  the  tender  of 
payment  was  made  by  check  instead  of  lawful  money,  but 
because  *4a  he  had  declared  the  contract  to  be  at  an  end, 
and  had,  in  fact,  sold  the  balance  of  the  shells  to  be  made  by 
him  during  the  oyster  season  to  another  person.  And,  such 
being  the  case,  we  take  it  to  be  well  settled  that  where  a 
tender  is  made,  whether  it  be  by  ordinary  bank  notes,  or  by  a 
check  on  a  bank,  and  the  tender  is  refused,  not  because  of 
the  character  or  quality  of  the  tender  itself,  but  on  other 
grounds,  the  tender  thus  made  and  refused  will  be  considered 
in  law  a  lawful  tender.  And  for  the  reason  that  all  objection  to 
the  character  of  the  tender  will  be  considered  as  having  been 
waived;  and  for  the  further  reason  that,  if  objection  had 
been  made  on  the  ground  that  the  tender  was  not  made  in 
lawful  money,  the  party  would  have  had  the  opportunity  of 
getting  the  money  and  of  making  a  good  and  valid  tender: 
Young  v.  Harris^  2  Cromp.  <fc  J.  14 

The  defendant's  fourth  prayer  was  not  pressed  in  argu- 
ment.    If  there  was  a  breach  of  the  contract  in  refusing  to 
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defirer  the  shells  to  the  plaintiff,  the  latter  was  under  no  \ 
obligation  to  go  into  the  market  and  purchase  other  sheila, 
6Yen  though  he  might  have  purchased  them  at  the  same  or 
leas  than  the  contract  price.  If  there  was  no  difference,  in 
fact,  between  the  contract  price  and  the  market  price  at  the 
time  the  shells  were  to  be  delivered,  the  plaintiff,  it  is  true, 
sustained  no  actual  loss  from  the  breach  of  the  contract. 
But,  at  the  same  time,  even  though  he  failed  to  prove  any 
bona  fide  substantial  loss  or  damage,  he  was  still  entitled  to 
nominal  damages.  Whenever  a  contract  is  broken  the  law 
presumes  that  some  damage  has  been  sustained,  and  if  the 
plaintiff  should  fail  to  prove  any  actual  loss  or  injury  he  is 
still  entitled  to  a  verdict  for  nominal  damages:  Feize  v. 
Thompson,  1  Taunt.  121;  Embrey  v.  Owen,  6  Ex.  353. 
Judgment  reversed,  and  new  trial  awarded. 


OoHTiucra— What  3touultioh8  Show  Tims  To  Bi  of  the  Ebsbnot 
of  ▲  Contract:  See  the  extended  note  to  Jones  r.  Rabbin*,  60  Am.  Deo. 
197.  Time  it  of  the  essence  of  a  contract  when  it  appears  from  the  con- 
tract the  parties  ao  intended  it:  WelU  r.  Smith,  7  Paige.  22;  31  Am.  Deo. 
274;  MM*  ▼.  Cox,  96  CaL  339. 

Contracts— Rescission. — Refusal  to  fulfill  a  contract  must  be  absolute 
to  be  tantamount  to  an  assent  to  its  dissolution,  and  to  authorise  the  other 
party  to  rescind  it:  fay  v.  Oliver,  20  Vt  118;  49  Am.  Dec.  764,  and  note. 
Rescission  of  a  contract  does  not  follow  as  a  consequence  of  its  nonperform- 
ance by  either  party:  Duncan  v.  Jeter,  5  Ala.  604;  39  Am.  Dec  342.  A 
party  may  rescind  a  contract  after  a  partial  execution  thereof,  where  the 
other  party  refuses  to  complete  it,  if  the  latter  may  be  put  in  the  same 
position  as  before:  Luey  ▼.  Bundy,  9  N.  H.  298;  32  Am.  Dec  359.  Bat  see 
Stevens  v.  Cuahmg,  1  N.  H.  17;  8  Am.  Dec  27.  As  a  general  rule  a  con- 
tract cannot  be  rescinded  by  one  party  to  it  for  the  nonperformance  of  the 
other  party,  unless  the  former  is  in  a  position  to  demand  specific  perform- 
ance: Hale  ▼.  Cravtner,  128  111.  409.  See,  further,  the  extended  notes  to 
Arnold  v.  Hagerman,  14  Am.  St  Rep.  724,  and  Hough  ▼.  Bunt,  15  Am.  Dec 
572. 

Damagfa  fob  Breach  of  Contract  to  Sbll  Pergonal  Profkrtt  when 
the  purchase  price  has  not  been  paid  is  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  and  place  of  the  promised  delirery: 
Austrian  r.  Springer,  94  Mich.  343;  84  Am.  St  Rep.  350}  Trigg  ▼.  Ola*  88 
Va.  330;  19  Am.  8i  Rep.  723,  and  extended  note. 
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Luokb  v.  Clothing  Cutters  and  Trimmers' 

Assembly. 

[77  Maryland,  896.] 

Labor  Unions— Liability  of.— A  Notice  From  a  Labor  Union  to  a  firm 
of  clothiers  that  if  the  non-union  man  in  their  employ  is  any  longer 
retained,  all  labor  organizations  in  the  city  will  be  notified  that  the 
house  is  a  non-union  one,  and  asking  that  the  matter  be  given  due  con- 
sideration, must  contemplate  that  such  non-union  man  will  be  die- 
charged  from  his  employment,  and  therefor  renders  the  union  answerable 
for  damages  resulting  from  his  discharge  by  his  employers  as  a  conse- 
quence of  such  notice. 

A  Labor  Union  Procuring  the  Discharge  of  a  Person  from  his  employ- 
ment because  he  is  a  non-union  man  acts  wrongfully,  and  is  liable  for 
the  consequent  injury  to  him. 

Labor  and  Trades  Unions,  Power*  of.— A  statute  authorising  the 
formation  of  labor  unions  "  to  promote  the  well-being  of  their  every -day 
life,  and  foe  mutual  assistance  in  securing  the  most  favorable  conditions 
for  the  labor  of  their  members  and  as  beneficial  societies"  does  not 
authome  the  promotion  of  such  objects  by  making  war  upon  non-union 
laboring  men,  or  by  illegal  interference  with  their  rights  and  privileges. 

Presumption  or  Intention. — The  courts  are  bound  to  impute  to  men  that 
intention  which  their  acts  and  conduct  disclose,  and  if  a  trade  or  labor 
union  informs  employers  of  men  that  in  case  a  non-union  man  remains 
in  their  employment,  all  the  labor  organizations  in  the  city  will  be 
informed  that  their  business  is  a  non-union  one,  the  courts  are  bound 
to  infer  an  intention  to  procure  the  discharge  of  such  non-union  man, 
and  the  consequent  interference  with  his  right  to  labor  for  the  support 
of  himself  and  family. 

Contract,  Interference  of  Third  Person  in.— If  a  contract  would 
have  been  performed  but  for  the  false  and  fraudulent  representations 
of  a  third  person,  an  action  will  lie  against  him  although  the  contract 
could  not  have  been  enforced  by  action. 

Interference  With  the  Free  Exercise  of  Another's  Trade  or  Occupa- 
tion or  means  of  livelihood  by  fraud  or  force,  such  as  preventing  people, 
by  threats  or  intimidation,  from  trading  with  or  continuing  him  in  their 
employment,  is  an  actionable  wrong. 

Contract — Pleading. — If  One  Is  Engaged  to  Work  Fob  Another,  and 
would  have  been  retained  in  that  employment  as  long  as  his  work  was 
satisfactory  but  for  the  unlawful  interference  of  a  third  person  by  which 
his  discharge  is  secured,  he  may  sustain  an  action  for  the  resulting 
damages.  In  such  action,  however,  he  should  allege  the  true  facts 
concerning  his  contract  of  employment,  and  cannot  recover  upon  an 
allegation  of  a  contract  for  a  long  or  specific  time.  He  may  be  per- 
mitted to  amend  his  declaration  in  accordance  with  the  facts,  and 
thereupon  to  maintain  his  action. 

William  L.  Marbury  and  William  L.  Hodge,  for  the  appellant. 

William  Pinkney  Whyte,  for  the  appellee. 

997  Roberts,  J.    This  is  an  action  brought  by  the  appel- 
lant to  recover  damages  for  the  wrongful  and  malicious  inter- 
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ferenee  of  the  appellee,  by  which  he  was  discharged  from  his 
employment  ***  in  the  New  York  Clothing  House,  and  pre- 
vented the  free  exercise  of  his  trade  and  occupation,  and 
thereby  deprived  of  his  means  of  livelihood.     It  appears  from 
the  testimony  produced  on  the  part  of  the  appellant  in  the 
court  below,  that  the  trade  of  the  appellant  was  that  of  a 
"  customs  cutter,"  that  is,  one  who  took  the  measure  of  cus- 
tomers desiring  to  have  clothing  made  to  order,   cut  the 
material  according  to  measurement,  and  fit  the  same  on  the 
customer.    This  had  been  his  trade  for  twenty  years,  and  he 
was  a  thoroughly  skilled  man  in  his  trade,  and  bad  since  the 
year  1860  been  a  citizen  of  Baltimore  city.     In  August,  1891, 
he  was  employed  by  Rosen  feld  Brothers  (trading  as  the  New 
York  Clothing  House)  as  a  customs  cutter,  at  a  salary  of 
thirty  dollars  a  week.     At  the  time  of  his  employment  he 
was  assured  by  Rosenfeld  Brothers  that  in  the  event  of  his 
work  proving  satisfactory  to  them,  they  would  give  him  per- 
manent employment.     Subsequently,  his  employers  informed 
him  that  they  were  entirely  satisfied  with  him,  and  that  they 
would  retain  him  in  their  service  as  long  as  he  might  choose 
to  remain.     Shortly  thereafter  Isaac   Rosenfeld,  one  of  the 
members  of  the  firm  of  Rosenfeld  Brothers,  called  his  atten- 
tion to  the  fact  that  certain  members  of  the  appellee  corpo- 
ration were  complaining  of  his  employment,  on  the  ground 
that  he  was  a  non-union  man,  that  is,  he  was  not  a  member 
of  the  appellee,  which  is  a  labor  union,  and  a  branch  of  the 
general  organization  known  as  the  K.  of  L.,  or  Knights  of 
Labor;  thereupon  the  appellant  expressed  his  willingness  to 
become  a  member  of  the  appellee,   and   requested  a   wit- 
ness, named  Franz,  who  testified  at  the  trial  below,  and  who 
was  a  member  of  the  appellee  in  good  standing,  to  pre- 
sent his  application,  as  the  appellee  being  a  secret  organi- 
zation, he  could  not  obtain  access  to  its  meetings,  for  the 
purpose  of  presenting  the  application  in  person.    The  appel- 
lant ***  had  been  informed  by  several  members  of  the  appel- 
lee that  the  manner  in  which  he  had  made  his  application  was 
the  only  way  in  which  it  could  be  done.    Franz  subsequently 
informed  the  appellant  that  he  had  made  application  to  the 
appellee  for  his  admission,  but  the  appellee  could  not  act  on 
it  that  night,  which  was  in  the  early  part  of  December,  1891, 
owing  to  the  fact  that  they  had  too  many  union  men  out  of 
employment,  but  that  they  would  act  on  it  in  February;  that  in 
February,  about  a  week  before  the  appellant  was  discharged,, 
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m  committee  of  certain  members  of  the  appellee  called  at  the 
New  York  Clothing  House  to  inquire  about  the  matter  of  the 
appellant's  employment  while  he  was  a  non-union  man;  on* 
of  the  committee  was  Michael,  the  master  workman  of  the 
appellee,  whose  position  in  the  organization  was  equal  to  that 
of  president;  the  committee  spoke  to  the  appellant  concerning 
his  not  being  a  member  of  the  appellee,  when  he  stated  then 
that  be  had  made  application  for  membership  through  one  of 
their  members,  and  expressed  his  willingness  to  join  their 
organisation;  they  then  informed  him  that  every  thing  would 
be  satisfactory,  and  said  that  they  would  see  that  every  thing 
would  be  properly  attended  to,  and  went  away  leaving  the 
appellant  under  that  impression.  The  appellant  heard  noth- 
ing further  until  the  following  Saturday,  when  one  of  the 
firm  of  Rosenfeld  Brothers  exhibited  to  him  a  notice  which 
the  firm  had  received  from  the  appellee,  as  follows: 
"Clothing  Cutters  and  Trimmers' 
44  L.  A.  7507,  K.  of  L. 

44  Baltimore,  February  16,  1892. 
"  Messrs.  Rosenfeld  Bros., 

"  Gentlemen:  Clothing  Cutters  and  Trimmers9  L.  A.  7507, 
K.  of  L.,  do  herewith  desire  to  inform  you  that  in  case  the 
non-union  man  whom  you  have  in  your  employ  4CO  is  any 
longer  retained  we  will  be  compelled  to  notify  all  labor  organ- 
izations of  the  city  that  your  house  is  a  non-union  one.  Trust- 
ing you  may  give  this  matter  due  consideration, 
44  We  are  respectfully  yours, 

44  Clothing  Cutters  and  Trimmers9 
44  L.  A.  7507,  K.  of  L., 

44  Jno.  G.  Naoenoast, 

44  Secretary." 

That  upon  receiving  said  notice  the  said  firm  immediately 
notified  the  appellant  that  he  would  have  to  go,  and  did,  in 
fact,  discharge  him  from  their  employ,  at  the  same  time 
notifying  the  appellee  of  their  action  by  sending  them  the 
following  letter: 

44  Office  of  New  York  Clothing  House, 

44 102  and  104  East  Baltimore  Street, 

44  Opposite  Light  Street. 

44  Baltimore,  February  18,  1892. 
"John  Q.  Nagengast,  Esq.,  No.  SI  S.  Washington,  city, 
,    u  Dear  Sir:  Your  letter  received,  and  your  request  will  be 
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tbe  f  tV— ■-  nJuml  Id  will  be  discharged  SaUn> 
4mj  -j~*  Toms  leapcUfully, 

"ROSBRLD  BROS., 

^  *  v- ~«  J.  W.  Frey." 


Tbe  *7j^"*r*  farther  proved  that,  at  the  time  of  hie 
cjc-htf^  Lis  esnilryers  were  entirelj  satisfied  with   his 
work,  azi  anxfr^s  to  retail;  his  services;   that,  at  the  sug- 
«st::c  <a£  hi*  er-z.rvers..  he  went  to  see  Mr.  Michael,  the 
ti5:g  vjrkr-ia.  and  asked  hi  a:  why  he  had  been  treated 
in  tae  wat  be  had:  Michael   responded  that  he  knew  it 
was  a  sr:r|  be*-g  droe  him,  bat  that  the  appellee  had 
p jjwed  a  lescl-r jc  cot  to  accept  any  more  members,  *** 
and  that  wis  the  ocly  ground  of  their  action,  and   they 
did  so  because  there  were  so  many  union  men  out  of  employ- 
ment; that  be,  MichaeL  had  made  an  effort  to  procure  a 
rtpeal  of  the  resclctioc*   but   had   been  unable  to  do  it. 
Michael  informed  the  appellant  that  there  was  no  objection 
to  his  becoming  a  member  of  the  appellee.    The  appellant 
farther  proved  that  he  was  never  informed  by  any  one  that 
it  was  necessary  for  him  to  appear  before  an  examining  board, 
or  to  take  any  farther  steps,  or  to  do  any  thing  further  than 
he  had  done,  in  order  that  he  might  become  a  member  of 
the  appellee.    Appellant  was  a  married  man,  and  after  his 
discharge  he  made  every  effort  he  could  to  obtain  work;  but, 
after  the  action  taken  by  the  appellee,  it  was  impossible  for 
him  to  secure  a  position  with  any  of  the  clothing  houses,  and 
at  the  time  of  his  discharge  he  was  unable  to  procure  service 
with  the  merchant  tailors,  owing  to  its  being  their  dull  season, 
and  he  did  not,  until  the  following  April,  obtain  employment, 
which  was  from  a  merchant  tailor,  at  five  dollars  a  week  less 
than  he  received  from  Rosen feld  Brothers;  that  he  had  been 
employed  by  Rosenfeld  Brothers  by  the  week,  but  after  he 
had  been  there  awhile  he  was  told  that  his  employment  was 
permanent,  but  that  they  had  the  right  to  discharge  him  at 
the  end  of  any  week.    It  was  in  proof  by  one  of  the  Rosen- 
feld Brothers  that  the  appellant  was  a  first-class  u  customs 
cutter,'9  that  he  u filled  the  bill  exactly,"  and  that  their  firm 
were  entirely  satisfied  with  him,  and  would  not  have  dis- 
charged him  but  for  the  objection  of  the  appellee;  that  they 
discharged  him  on  account  of  the  letter  received  from  appel- 
lee, dated  February  16th,  and  by  letter  dated  February  18th 
tbey  notified  the  appellee  of  the  receipt  of  its  letter,  and  stated 
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that  "its  request  would  be  granted,  and  the  gentleman  referred 
to  will  be  discharged  Saturday  night";  to  which  there  was 
no  reply  by  the  appellee.  Witness  further  proved  that,  in 
*•*  his  opinion,  as  a  consequence  of  the  failure  of  his  firm  to 
discharge  the  appellant,  their  patronage  would  have  fallen 
off  to  the  extent  of  organized  labor,  and  that  all  the  union 
cutters  would  have  been  ordered  out,  and  that  it  would  have 
gone  still  further  than  that — that  not  only  the  people  who 
cut  the  material,  but  those  that  sewed  on  the  work,  would 
have  been  stopped  from  cutting  or  sewing  for  us,  and  if  the 
anion  men  in  our  employ  at  the  time  the  appellant  was  dis- 
charged had  been  Called  out,  and  left,  the  effect  would  have 
been  to  cause  us  great  loss,  as  we  had  on  hand  at  that  time 
a  number  of  contracts. 

The  appellee  then  offered  evidence  tending  to  prove  that 
the  by-laws  of  the  organization  required  application  for  mem- 
bership to  be  made  in  a  certain  manner,  with  which  the 
appellant  had  not  complied;  that  the  local  law  of  the  appel- 
lee, and  the  general  law  of  the  Order  of  the  Knights  of  Labor, 
prohibited  the  calling  out  of  their  members,  because  of  the 
employment  of  non-union  men.  It  was  also  testified,  on  the 
part  of  the  appellee,  that,  in  talking  to  Mr.  Rosenfeld,  no  one 
had  used  fraud  or  intimidation  in  regard  to  calling  out  mem- 
bers if  he  did  not  make  the  New  York  Clothing  House  a 
union  house.  The  appellee  then  bad  a  membership  of  five 
hundred. 

In  the  month  of  January,  1891,  the  firm  of  Rosenfeld 
Brothers  had  promised  the  appellee  that  they  would  employ 
none  but  union  men,  provided  the  appellee  would  include  the 
New  York  Clothing  House  among  the  names  of  those  houses 
which  the  appellee  was  publishing  monthly  in  the  Critic,  a 
paper  devoted  to  the  interest  of  labor  organizations.  The 
publication  of  said  names  was  as  follows: 

"The  Critic. 

"  Saturday,  February  14th,  1891. 

u  Issued  Monthly,  February,  1891. 

"  To  Organized  f  jabor: 

*•*  u  All  ftiembers  of  labor  organizations  Ate  most  respect- 
fully urged  to  buy  or  have  their  clothes  mad^  by  the  cloth- 
ier* named  in  this  advertisement,  and  to  tfse  their  influence 
amohg  ttotf*  friends  to  follow  their  example.  The  prices  of 
thsfce  fiVins  Will  be  found  as  low  as  non-union  firms,  and  the 
work  wHi  be  more  reliable  and  satisfactory. 


[Marjhn.d, 

*  Clothing  Cutters  and  Trimmer**  Assembly  7507,  KL  of  L  r 
takes  pleasure  m  recommending  to  members  of  labor  organ* 
fsations,  and  all  friends  of  labor  generally,  the  following 
named  firms,  whose  work  is  cot  and  trimmed  by  members  of 
Lb  A.  7507,  K.  of  L/9  Then  follows  the  names  of  nine  houses 
of  which  the  New  York  Clothing  House  was  one.  The  state- 
ment is  formally  signed  by  "  Frank  Armiger,  Master  Work- 
man, and  J.  G.  Xagengast,  Recording  Secretary/' 

Appellee  farther  prored  that  the  effect  of  the  refusal  of  the 
New  York  Clothing  House  to  discharge  the  appellant  upon 
receiving  the  appellee's  letter  of  February  16,  1892,  would 
have  been  to  cause  the  withdrawal,  by  the  appellee,  of  said 
house's  name  from  the  list  of  those  advertised  in  the  Critic 

These  are  the  facts,  a  full  statement  of  which  is  necessary 
to  a  proper  understanding  of  the  merits  of  the  controversy, 
and  the  disposition  of  the  same.  The  case  was  taken  from 
the  consideration  of  the  jury  by  the  prayers  granted  at  the 
instance  of  the  appellee,  on  the  ground  that  there  was  no  evi- 
dence in  the  clause  legally  sufficient  to  entitle  the  appellant 
to  recover  in  this  action,  which,  in  legal  effect,  is  nothing 
more  than  a  demurrer  to  the  evidence.  We  are  therefore  to 
inquire  whether  the  court  below  committed  error  in  granting 
the  instructions  asked  for,  by  which  the  case  was  taken  from 
the  jury. 

The  appellant's  engagement  with  Rosenfeld  Brothers  as  a 
"  customs  cutter"  commenced  in  the  month  of  4#4  August, 
1891,  and  continued  to  the  month  of  February,  1892,  and  was 
to  continue  as  long  as  his  work  proved  satisfactory.     His 
work  gave  entire  satisfaction  to  his  employers,  who,  however, 
retained  the  right  to  discharge  him  at  the  end  of  any  week; 
but  a  member  of  the  firm  testified  that  they  would  not  have 
discharged  him  but  for  the  objection  of  the  appellee.    The 
appellee  on  the  sixteenth  day  of  February,  1S92,  sent  Rosen- 
feld Brothers  a  written  notice,  informing  them,  "  that  in  case 
the  non-union  man  whom  they  had  in  their  employ  was  any 
longer  retained   it  would   be  compelled  to  notify  all  labor 
organizations  of  the  city  that  their  house  was  a  non-union 
one."     How  many  similar  organisations  there  were  in  the 
city  the  record  does  not  disclose,  but  the  membership  of  the 
appellee  is  five  hundred.    This  notice  the  Rosenfeld  Brothers 
construed  to  mean,  that  if  they  retained  the  appellant  in 
their  employ  they  would   lose  the  patronage  of  the  labor 
organizations,  and  that  the  union   labor  which   they  then 
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employed  would  be  ordered  out,  or  they  would  have  to  quit 
work,  the  effect  of  which,  as  testified  by  Mr.  Rosenfeld,  would 
have  been  to  cause  his  firm  great  loss,  in  consequence  of  their 
haying  a  number  of  contracts  on  hand  at  that  time. 

There  are  several  inquiries  which  arise  out  of  the  facts  just 
stated: 

1.  Had  the  appellee  justifiable  cause  in  pursuing  the  course 
which  it  did  in  threatening  said  firm,  that  if  they  retained 
the  appellant  any  longer  in  their  employ  it  would  be  com- 
pelled to  notify  all  labor  organisations  of  the  oity  that  their 
house  was  a  "  non-union  house"? 

2.  Was  the  conduct  of  the  appellee,  in  the  course  pursued 
by  it  towards  the  appellant,  wrongful  or  malicious? 

3.  Had  Rosenfeld  Brothers  reasonable  ground  to  anticipate 
loss  or  injury  to  themselves  in  consequence  of  the  action  of 
the  appellee? 

*+*  The  first  and  second  propositions  can  be  considered 
together,  as  they  are  somewhat  reciprocal  in  the  relation  they 
bear  to  each  other.  It  is  contended  on  the  part  of  the  appel- 
lee that  it  did  not,  by  sending  the  notice  of  February  16th  to 
Rosenfeld  Brothers,  contemplate  any  such  course  as  that 
which  has  been  attributed  to  it,  and  that  the  local  law  of  the 
appellee  and  the  general  law  of  the  Order  of  the  Knights  of 
Labor  prohibited  the  calling  out  of  their  members  because  of 
the  employment  of  non-union  men.  If  this  be  so,  how  are  we 
to  interpret  the  meaning  of  the  written  notice?  What  pur- 
pose did  the  appellee  have  in  sending  it,  and  what  design 
was,  through  its  agency,  sought  to  be  accomplished.  This 
was  no  idle  play  in  which  they  were  involved.  It  related  to 
the  most  serious  right  affecting  a  laboring  man's  life,  which 
was  the  privilege  of  seeking  remunerative  employment,  and 
thereby  gaining  an  honest  livelihood.  Is  it  not  unquestion- 
ably true  that,  but  for  the  interference  of  the  appellee,  the 
appellant  would  not  have  been  discharged?  It  is  not  neces- 
sary that  such  interference  should  have  been  malicious  in  its 
character.  If  it  be  wrongful  it  is  equally  to  be  condemned, 
and  just  as  much  in  violation  of  legal  right.  In  this  case  we 
think  the  interference  of  the  appellee  was,  in  law,  malicious, 
and  unquestionably  wrongful.  The  appellant  was  a  man  of 
family,  a  good  workman,  engaged  in  a  lawful  pursuit,  per- 
forming his  duties  in  an  entirely  satisfactory  manner,  without 
objection  in  any  respect,  and  willing  and  desirous  of  becom- 
ing a  member  of  the  appellee,  if  an  opportunity  had  been 


Lccsx  «.  Cumn  nt  Aumht.    [Maryland, 


aJfailed  him.    Ha  waai  not  skis  to  obtain  membership 

the  appellee,  nor  was  he  permitted  to  centime  hie  work 
hie  employers,  who  would  gladly  have  retained  him  in  their 
aerrice.  if  they  eoald  have  done  ao  without  loaa  or  embarrass- 
ment to  themselves-  Can  it,  then,  be  seriously  questioned, 
that  frcm  the  evidence  in  this  cause  the  appellee  intended,  or 
expected,  any  other  or  different  *■•  result  from  the  sending 
of  the  written  notice  than  that  which  followed  its  reception 
by  Rosen feM  Brothers?  We  are  compelled  to  say  that  the 
r->dce  had  some  meaning  and  purpose,  and  if  not  that  which 
we  have  suggested,  what  was  ft? 

The  testimony  in  this  cause  assigns  no  other  motive,  and 
there  is  not  the  slightest  intimation  from  any  source  that 
there  is  any.  If,  therefore,  the  appellee  sought  to  bring  about 
the  discharge  of  the  appellant  under  the  circumstances  de- 
tailed in  the  evidence,  if  not  malicious,  it  was  certainly  wrong- 
ful, and  by  ao  doing  it  has  invaded  the  legal  rights  of  the 
appellant,  for  which  an  action  properly  lies.  It  is  further 
co:> tended  by  the  appellee  that  it  only  meant  by  the  notice 
sent  Rosen fe Id  Brothers  to  say,  that  unless  they  discharged 
the  appellant  it  would  withdraw  the  name  of  the  New  York 
Clothing  House  from  the  list  of  houses  published  in  the  Critic, 
which  list  had  annexed  to  it  a  statement  recommending  said 
houses  to  the  patronage  of  organised  labor.  Yet  even  this 
view  of  the  letter  contemplated  the  discharge  of  the  appellant, 
and  necessarily  concedes  that  the  sole  purpose  of  the  letter 
was  to  accomplish  the  appellant's  discharge.  In  no  view  of 
the  facts  of  this  case  have  we  been  able  to  ascertain  where 
the  appellee  derived  its  right  to  obtain,  by  the  means 
adopted,  the  discharge  of  the  appellant  from  his  position 
with  Rosenfeld  Brothers.  The  provisions  of  law  authorizing 
the  creation  of  the  appellee  corporation  provides  for  the  for- 
mation of  trade  unions  "  to  promote  the  well  being  of  their 
every-day  life,  and  for  mutual  assistance  in  securing  the  most 
favorable  conditions  for  the  labor  of  their  members,  and  as 
beneficial  societies":  Code,  art  23,  sec.  37. 

But  when  the  state  granted  its  generous  sanction  to  the 
formation  of  corporations  of  the  character  of  the  appellee,  it 
certainly  did  not  mean  that  such  promotion  was  to  be  secured 
by  making  war  upon  the  non-union  4°7  laboring  men,  or  by 
any  illegal  interference  with  his  rights  and  privileges.  The 
powers  with  which  this  class  of  corporations  are  clothed  are 
of  a  peculiar  character,  and  should  be  used  with  prudence, 
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moderation,  and  wisdom,  so  that  labor,  io  its  organised  form, 
shall  not  become  an  instrument  of  wrong  and  injustice  to 
those  who,  in  the  same  avenue  of  life,  and  sometimes  under 
less  favored  circumstances,  are  striving  to  provide  the  means 
by  which  they  can  maintain  themselves  and  their  families. 
It  is  essential  to  good  government  and  the  peace  of  society 
that  correct  legal  principles  be  applied  in  the  consideration 
of  all  questions;  for  it  is  undeniably  true  that  wrong  princi- 
ples cannot,  and  never  do,  produce  salutary  remedies. 

The  third  proposition  can  be  disposed  of  without  extended 
comment.  We  think  Mr.  Rosenfeld  in  his  testimony  has 
fairly  and  intelligently  answered  this  inquiry.  His  long 
experience  in  business,  and  accurate  knowledge  of  the  various 
methods  in  vogue  for  the  employment  of  labor  in  clothing 
houses,  eminently  qualify  him  to  say  whether  his  firm  bad 
just  cause  to  apprehend  the  consequences  of  a  refusal,  under 
the  circumstances,  to  discharge  the  appellant. 

Viewed  by  the  light  of  all  the  circumstances  surrounding 
the  case,  we  are  compelled  to  say  that  there  was  reasonable 
cause  to  apprehend  the  result  stated  by  Mr.  Rosenfeld  in  his 
testimony. 

"  Courts  are  bound  to  look  *t  things  just  as  they  are,  to 
pass  on  facts  just  as  they  are  developed,  to  treat  the  conduct 
of  men  just  as  it  is,  and  to  impute  to  them  that  intention 
which  their  acts  and  their  conduct  disclose  was  their  inten- 
tion":  United  State$  v.  Kane,  23  Fed.  Rep.  750. 

Some  criticism  was  indulged  in  in  the  argument  of  counsel 
in  this  court  to  the  effect  that  a  recovery  could  not  be  had  in 
this  cause,  as  the  appellant  had  only  4°8  declared  on  a  sup- 
posed violation  of  a  contract,  when  in  point  of  fact  there  had 
been  no  contract  violated.  We  concur  in  this  view,  and  are 
clearly  of  opinion  that  the  declaration  sets  out  a  cause  of 
action  which  the  proof  fails  to  sustain.  The  question  of  a 
contract  vel  non  enters  into  the  consideration  of  this  case,  but,. 
upon  proper  averment  in  the  declaration,  ought  to  play  but 
small  part  in  its  determination.  "  Where  a  contract  would 
have  been  fulfilled  but  for  the  false  and  fraudulent  represen- 
tations of  a  third  person,  an  action  will  lie  against  such  per- 
son, although  «he  contract  could  not  have  been  enforced  by 
action":  Benton  v.  Pratt,  2  Wend.  385;  20  Am.  Dec.  623.  In 
the  case  of  the  Johnston  Harvester  Co.  v.  Meinhardt,  9  Abb. 
N.  C.  396,  897,  the  court  fold:  "A  distinction  has  been 
sought  to  be  made  between  the  cases  where  there  has  been 
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theaeraces 

think  such  distine* 

...  In  such  case  the 

of  the  employer  would. 

the  contract  which  existed, 

from  the  work  of  the  laborer 

t»  and  the  probability  or 

he  in  each  caae  a  question  of 

work  on  Torts,  fafios  9-14,  thoa  aum- 

by  frawd  or  force  with  the 

or  occupation,  or  means  of 

*  m  a  tart — each  an  preventing  people,  by  the  use  of 

~r— Siataoa,  from  trading  with  the  plaintiffs  Tee- 

pert,  or  dealing  at  the  plaintiff's  shop,  or 

-Idren  tn  the  plaintiff's  school,  or  placing 

the  way  of  free  access  to  the 


pijL  rriiTs  place  of  bwecneaa.  ....  Where  a  violent  or  mali- 
c;c!  act  as  done  to  a  aaaria  ocewpatioo,  profession,  or  way  of 
p^^  mm  a  livelihood,  there  an  action  lies  in  all  case." 
Cocsiierah  je  cccaeat  was  made  at  the  hearing  in  this  court 
of  tbe  acalogr  seppceed  to  exiet  between  the  case  made  by 
the  recced  hi  this  caoae  and  the  caae  of  Lmmlcy  t.  Gye,  2  EL  A 
R  *:&  bet  the  cases  widely  difler  m  important  frets,  and 
there  k  t-t  small  analogy  in  the  principles  of  law  properly 
arrl:cab>  :l.  each  case.      The  principles  of  law  which  are 
*r.:::>d  to  reec^iution  ha  this  case  are  too  well  settled  and 
determined  in  a  multitude  of  cases  to  require  numerous 
citations  for  their  support.    The  case  of  Cfcspby  r.  Attinton, 
*S  FIju  20&  11  Am.  Si  Rep.  967,  is  strikingly  like  the  case 
now  under  consideration.      The  court  in  that  case  says: 
**  Ftvhu  the  authorities  icfcucd  to,  and  upon  principle,  it  is 
ap;v*r*nt  that  neither  the  fret  that  the  term  of  service  inter- 
rupted is  not  for  a  fixed  period,  nor  the  fret  that  there  ia  not 
a  ri$ht  of  action  against  the  person  who  is  induced  or  influ- 
er.ced  to  terminate  the  serrice  or  to  refuse  to  perform  hia 
agreement*  is  of  itself  cot  a  bar  to  an  action  against  the  third 
per>on  maliciously  and  wantonly  procuring  the  termination 
of,  or  a  refusal  to  perform,  the  agreement.     It  ia  the  legal 
right  of  the  party  to  such  agreement  to  terminate  or  refuse  to 
l*rform  it*  and  in  doing  so  he  violates  no  right  of  the  other 
parly  to  it;  but  so  long  as  the  former  is  willing  and  ready  to 
perform  it,  it  is  not  the  leg^l  right,  but  is  a  wrong  on  the  part 
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of  a  third  party  maliciously  and  wantonly  to  procure  the 
former  to  terminate  or  refuse  to  perform  it  Such  wanton 
and  malicious  interference,  for  the  mere  purpose  of  injuring 
another,  is  not  the  exercise  of  a  legal  right  Such  other 
person  who  is  in  employment  by  which  he  is  earning  a  living, 
or  otherwise  enjoying  the  fruits  and  advantages  of  his 
industry,  or  enterprise,  or  skill,  has  a  right  to  pursue  such 
employment  undisturbed  by  mere  malicious  or  wanton 
interference  or  annoyance.  Every  one  has  a  perfect  right 
to  protect  or  advance  his  business,  41#  if,  in  so  doing,  he 
infringes  no  superior  legal  right  of  another." 

In  Bowen  v.  Hall,  L.  R.  6  Q.  B.  D.  838,  it  was  said  by  Brett, 
J.  (Lord  Selborne  concurring),  that  "  merely  to  persuade  a 
person  to  break  his  contract  may  not  be  wrongful  in  law  or 

fact But  if  the  persuasion  be  used  for  the  indirect 

purpose  of  injuring  the  plaintiff,  or  of  benefiting  the  defend- 
ant at  the  expense  of  the  plaintiff,  it  is  a  malicious  act,  which 
it  in  law  and  fact  a  wrong  act,  and  therefore  a  wrongful  act, 
and  therefore  an  actionable  act,  if  injury  follows  from  it." 

The  appellant,  by  the  action  of  the  appellee,  lost  bis  place 
in  the  month  of  February,  and  although  persistently  in  quest 
of  a  position,  he  did  not  succeed  in  obtaining  work  until  the 
following  April,  when  he  secured  employment  with  a  merchant 
tailor,  at  five  dollars  less  per  week  than  he  was  receiving 
when  he  was  discharged.  It  would  be  strange,  indeed,  if  the 
law,  under  such  a  state  of  facts  as  this  record  exhibits, 
provided  no  remedy.  In  Winsmore  v.  Grccnbank,  Willes,  581, 
it  is  said:  "A  special  action  in  the  case  was  introduced  for 
the  reason  that  the  law  will  never  suffer  an  injury  and  a 
damage  without  a  remedy/1 

Whilst  we  are  of  opinion  that  the  evidence  in  the  cause 
clearly  establishes  a  legal  cause  of  action  in  the  appellant, 
we  do  not  think  he  has  framed  his  declaration  to  meet  the 
testimony  which  he  has  offered.  In  the  case  of  Chipley  v. 
Atkinson,  23  Fla.  218,  219,  11  Am.  St.  Rep.  374,  from  which 
we  have  just  quoted,  the  court  says:  "  The  case  made  by  the 
declaration  is  that  the  employment  was  under  an  agreement, 
by  which  it  was  to  be  continued  for  a  long  period  of  time. 
An  agreement  between  the  plaintiff  and  Kehoe  and  Walker 
for  the  continuance  of  the  employment  for  a  long  period  of 
time  cannot  be  ignored  as  a  feature  of  the  case.  This  allega- 
tion means  that  the  agreement  entered  into  by  them  entitled 
the  plaintiff,  either  expressly   411     or  by ,  implication,   to 


2j  far  a  period  of  time,  but  for  a  long 
tiaal  a  period  of  time  was  agreed  upon  by 
sins  the  period  thn*  agreed  on  was,  whether 
peas,  or  otherwise,  to  be  proved.  The 
ere  was  at  least  some  point  of  time 
:mb^e  irzm  the  terms  of  the  agreement, 
xt  t»  wi^ci  li*  eztz^TTnex*  was  to  extend.  That  the 
czr  z.z.z&l*z*  of  the  edfuaTzzent  mr  anj  time  was  depend- 
er:  i.;ot  uif  ^cidiuan  of  a  satisfactory  performance  of  his 
c^ust  it  sbe  jLiirti  wool-d  not  be  inconsistent  with  an 
er  t  :T^e-:  far  a  para^^ar  period.  If  then  was  no  agree- 
ijms  xc  xr.T  j^rwr^lsr  period  of  time,  bat  the  employment 
wx<  coe  s  w£_<:j:  the  mm  imi!  was  that  jie™*anT  should  be 
f.raz  *—  zlzjzL-ts*  as  ion£  as  he  pn%f  f1  his  work  satisfse- 
vr..  t,  jLLi  be  ij*  been  da*char§ed  fines  it  solsly  through  the 
and  WTocffnl  pajenrewjent  of  the  defendant,  and 
he  sb:cli  haws  laid  his  case  acoardingly; 


v  «:  <^.'  r  ^  z.js  ue  a*enzxs:i 


^~*  are  u**rei^<*  of  cginion  that,  upon  proper  amendment 
of  u*  ieclarm^an.  tbere  is  evidence  in  the  cause  legally 
r~.T  :.;-r;  ta  be  ccrciiaed  to  a  jury,  bat  because  the  declare- 
;.;■-;  £x,.<  to  SLvit  a  ca^ae  of  aciiori,  to  which  the  evidence 
v  J* .  r*\i  3S  ^cillr  sec  vical  le.  an  d  there  is  a  substantial  variance 
u  ;  ^  .ru  «*  :£_**  jdELria  tbe  j-  jgment  of  the  court  below;  but, 
i;  *y  y*  ^r::  £  ;o  i^e  Cvin  that  a  new  trial  ought  to  be  had,  we 
* :.«  rt  r_  .;  i  il*  cise.  tc  :be  eni  iLat  the  same  may  be  again 
u.e-i.  ;n  a^voriai^e  a.:h  amele  a  seeiion  20,  of  the  code. 

J  .;.:«:-*  er.i  afE:^.rvi,  a.i  cause  remanded  for  a  new  trial; 
<c«;$  ;o  up  jvni  cy  *,y*~t 


l^*c*  l"^^^*-L*i«.-rrrFraIxrixrrjtBW  With  Emflotkb or  Bua. 
m^  -  **  .*  ^  _**:..x:  »  r-*e-*d  at  Jesgth  m  the  inooographic  note  to  State 
T.  ^rxw^  **  Am.  K«jv  ?U»  "31. 

M^1"  as©  St&YAXT— Liamc^xt  Fo*  Peoctreto  Dbcharab  or  Sorv- 
aanr.— Aa  <*.v*.*ve*  a-*y  uroa  an  actio*  for  damagea  against  one  who 
m**.:c.,y~»lY  prw-rv*  i  *  tc  j-jjer  to  d;*&arge  him  from  hie  employment: 
t  L:.  *y  t,  A:'cu*cm>  £*  Fjl  S».  11  Aa.  St  Rep*  367,  and  Dote. 

B.-iiv.Tix^— lsTxaF»Rix«  Wrra  the  Brsncna  or  Akotwjul— Du> 
chared  aau*  wwit*a  v  ill  he  restrained  from  fathering  about  their  former 
•04  wt  er  *  p.ice  of  bu^«M  and  annoying,  mtmuda£in&  or  interfering  with 
Bv :.uc:oa  vorks^a  eu:^  loved  bj  him;  Jf*r*«*  v.  rofler,  l&S  Ph.  8t  fiWj 
34  A-n.  St.  Rep»  STS;  ^V-y  t.  Ptrims,  U7  Maam.  21^  9  Am.  St.  Rep.  68^ 
and  note.  W  her*  on*  »  Uuiaeai  is  interfered  with  vantoalj  and  maliciouilj, 
eaueing,  as  waa  intended,  peenniary  injury  to  him,  the  party  oanaing  such 
interference  ia  liable  in  an  acboa.  for  damages  Mk  t.  ria/roe,  8D  Tax.  400; 
&»  Am.  8k  Bepw  7  W,  and 


'# 
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MaBOM    «    SUPBIMB     COURT    OF    THB    EQUITABLH 

League. 

A  Ooarauno*  Gams*  Ba  DneoLviD  Bt  a  Ooua*  o*  Rqoitt  unless  the 
power  to  declare  raeh  dissolution  hM  been  conferred  by  statute. 

Oqrporatr>h8.~ A  Raanvm  Will  Not  Be  Apyoutbd  to  take  charge  of 
•  beneficial  corporation,  and  to  administer  its'  assets  where  it  ia  not 
alleged  to  bt  insolvent.  The  granting  of  the  relief  would  aeoeatarily 
malt  ift  the  dissolution  of  the  corporation,  and  the  forfeiture  of  ita 
charter,  and  this  a  court  of  equity  has  not  power  to  declare  and  enforce. 

Lewi*  Hochheimer,  Sidney  Hall,  Chart**  A.  Brueoe,  and 
O.  Park*r  Baker,  tor  the  appellants. 

Ferdinand  C.  Dugan,  George  R.  Willie,  Charlee  0.  Rhode*, 
and  George  A.  Hooper,  for  the  appellee. 

***  Fowlbb,  J.  Tbe  appellants  filed  a  bill  in  the  circuit 
court  of  Baltimore  city  against  the  appellee,  a  corporation 
formed  484  under  the  general  incorporation  law  of  Maryland* 
and  the  prayer  is  that  a  receiver  may  he  appointed  to  take- 
charge  of  and  administer  the  assets  of  the  defendant  corpora* 
tion  under  the  order  of  the  court,  and  for  an  injunction 
restraining  the  officers  and  agents  of  said  defendant  from 
receiving  or  collecting  any  money  or  assessment  due  or  com- 
ing to  it,  and  from  interfering  with  its  property  or  assets,  and 
for  general  relief. 

The  defendant  answered,  testimony  was  taken,  and  a  decree 
was  passed  dismissing  the  bill.  The  appellee  is  what  is  known 
as  a  beneficial  assessment  association. 

The  first  question  is  one  of  jurisdiction,  and  we  are  all  of 
opinion  that  the  learned  judge  below  properly  refused  to 
appoint  a  receiver  and  issue  the  injunction  on  the  allegations 
contained  in  the  bill,  for  the  granting  of  such  relief  would 
necessarily  result  in  a  dissolution  of  the  corporation,  and  a 
forfeiture  of  its  charter. 

The  defendant  was  not  alleged  to  be  insolvent;  oertainly 
not  so  alleged  as  to  bring  the  case  within  section  264  of 
article  23  of  the  code;  and,  even  if  the  allegation  of  insolvency 
had  been  sufficient,  we  find  no  proof  to  sustain  it  Nor  are 
there  any  allegations  in  the  bill  looking  to  proceedings  under 
section  265  of  the  same  article,  providing  for  a  voluntary  dis- 
solution. 

Apart  from  statutory  power,  a  court  of  equity  cannot  dis- 
solve a  corporation.    "  It  is  true/'  says  Mr.  High,  in  bis  book 
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«■  Receiver*,  section  238,  *  equity  may  properlj  compel  offi- 
cer* of  corporation*  to  account  for  an j  breach  of  trust  in  their 
o£c£al  capacity;  jet,  in  the  absence  of  statutes  extending  its 
jurisdiction,  it  will  usually  decline  to  assume  control  oyer  the 
isar^agement  of  the  affairs  of  a  corporation  upon  a  bill  .  . .  . 
alleging  fraud,  rr.i •management,  and  collusion  on  the  part  of 
the  corporate  authorities,  since  such  interference  would  neces- 
sarily result  in  the  dissolution  of  the  corporation,  48*  and  the 
ccirt  v^uli  thus  accomplish  indirectly  what  it  has  no  power 
to  ic  d;r*cilv.~ 

**  The  remeiial  power  exercised  by  courts  of  equity  in  such 
cases  cr-in.vrily  e^'.ei.ds  no  further  than  the  granting  of  an 
irju:  -;::■:.  arsi:-st  any  special  misconduct  on  the  part  of  the 
c:~T»r*:e  criers;  and,  although  the  facta  shown  may  be 
ruiTuizr.;  feu:. -alien  for  such  an  injunction,  the  court  will 
Tv>*  er.ljtrp?  i;5  jurisdiction  by  taking  the  affairs  of  the  corpo- 
ra: ^  oc;  cf  ;he  management  of  its  own  officers,  and  placing 
tl  *  :u  ir.  ;h*  har.ds  of  a  receiver."  We  have  quoted  at  length 
M-,  II  :h's  .uc;i  statement  of  the  well-settled  principles  appli- 
es v  1c  to  a  cas*  like  this*  because,  in  our  opinion,  it  is  conclu- 
sive of  the  question  we  are  considering.  This  court,  however, 
Las  Arvounced  the  same  doctrine. 

In  it .\\:*\j*  t.  JtSiSjz\  Lc-dge,  67  Md.  117,  which  was  a 
1 .11  tiled  bv  a  mir.oritv  of  the  members  of  a  beneficial  asso* 
chv  cr\  all-.cirg  fraud,  mismanagement,  etc,  on  the  part  of 
the  corporate  authorities,  it  was  held  that,  even  if  the  corpo- 
ra, or.  had  I**:;  g-i-ty  of  ihe  acts  complained  of,  "  this  would 
evly  be  cause  for  the  annulment  of  its  charter  by  the  legisla- 
ture, or  for  prvvtv-iirgs  against  it  as  provided  by  the  corpora* 
t.on  1a ws;  K^t.  Cvxie.  aru  6~,  sees,  1-9.  A  corporation  can 
also  S  dissolves!,  but  the  mode  for  doing  this  is  also  provided 
by  law:  Rev.  Code-  art  67,  sees.  li>-22.n 

*  Hu^**  cot  :;:.ues  this  curt,  "this  bill  is  not  a  proceeding 
\:»  oer  either  of  these  provisions  of  the  code,  and  the  court 
l:aa  no  power  ujvn  such  a  bill  either  to  dissolve  the  corpora- 
tion or  to  forfeit  its  charier,  or  to  correct  any  supposed  misuse 
or  abu$*  of  its  cortvrate  rowers,  and  it  seems  to  us  that  the 
*iuve>su;I  prosecution  of  one  or  the  other  of  these  remedies 
i«  ettw.tial  to  the  relief  asked  by  these  complainants.11 

lUit*  if  the  ue'Y'odant  corporation  has,  as  alleged,  issued  or 
limdo  contracts  of  iv.<ura::ce%  this,  if  an  abuse  48#  of  corporate 
|*onoi\  could  not  Vo  reaorud  by  a  lilh  like  the  one  before  us, 
(Uod  by  a  member  or  cerurlcate  holder  for  the  dissolution  of 
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the  corporation;  but  such  proceedings  for  such  purpose  must, 
tinder  the  provisions  of  the  code,  article  28,  section  265,  be 
instituted  in  the  name  of  the  state  by  authority  of  the  gov- 
ernor. 

We  may  add,  however,  that  aside  from  any  question  of 
jurisdiction,  we  do  not  think  the  appellants  are  entitled  to 
the  relief  asked,  upon  the  facts  contained  in  this  record. 

The  testimony  as  to  insolvency,  mismanagement,  fraud, 
and  abuse  of  corporate  powers  is  not  of  such  a  satisfactory 
and  conclusive  character  as  would  justify  the  court,  if  it  had 
the  power,  in  destroying  the  corporation:  Baltimore  etc.  R.  & 
Co.  v.  Cannon,  72  Md.  493. 

The  appellants  had  ample  opportunity  to  enforce  their 
alleged  rights  and  claims.  If  they  were  unjustly  excluded 
from  the  benefits  and  privileges  of  membership,  the  rules  of 
the  order  provided  a  mode  by  which  they  could  demand  res- 
toration  at  the  hands  of  a  tribunal  established  by  the  order 
itself:  Art.  7,  sec.  310,  of  the  constitution  of  the  order.  And, 
if  they  failed  to  get  justice  within  the  order,  they  still  had 
the  right  to  appeal  to  the  law  of  the  land. 

If  the  officers  of  the  order  should  be  guilty  of  misconduct, 
fraud,  or  mismanagement,  a  court  of  equity  has  full  power 
to  restrain  and  enjoin  them;  but  it  will  not,  as  we  have  seen, 
take  away  the  rights  of  the  share  or  certificate  holders,  either 
by  dissolving  the  corporation,  or  by  placing  its  affairs  in  the 
hands  of  a  receiver:  High  on  Receivers,  sec.  288;  Waterbury 
v.  Merchant*'  Union  Exp.  Co.%  50  Barb.  166;  Baltimore  etc.  R.  R. 
Co.  v.  Cannon,  72  Md.  493. 

Decree  affirmed,  with  costs  to  appellants. 


Cokpokations— DuaoLunoH  bt  Courts  of  Equity.— This  question  is 
fully  discussed  in  the  extended  notes  to  Folger  v.  Columbian  In*.  Co.,  96 
Am.  Dee.  756,  and  Corlleyeu  r.  Hathaway,  64  Am.  Dee.  486. 

Rboeivkbs  Of  Corporatiohs  v«  appointed  only  in  ease  of  the  insolvency 
of  the  corporation:  Extended  note  to  Corileyeu  r.  Hathaway,  64  Am.  Deo. 
486.  See,  also,  Havtmtym-  v.  Smptrior  Court,  84  Gal  887}  18  Am.  St.  Rap. 
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-rurcm-f  t£  -ht  caxur  ani  wfiacr  laarhmrrr  therein 


\ci^ztsry  v  xrssr£  '^-^  iiltus-Iit  porxaone  thereoC  which 
ran  11  ~i£sxr  is  clt;cp-:»:s:  -has  afterwards,  and 
jx  "s*  ilk  dc  st-£  -t-tit:  -r.trjaB,  tbe  said  employ 
aiaainrmftf  ^ixt  sl£  T3-~T  *~»-  -*^  -LZir.::..  i^sir-rri:i£  them, 
k£iiL^  -lwjc.  i^n:  izr  _sen»fcL-«B»  wi-boot,  however, 
T-xmax  Jixt-JL  i£  ci  j  ZLTLiter  f.LTiBBr;  -tax  afterwards,  whilst 
ZMis  ixiTTTg  Jcmnni  ior  tztfmstLT-s  Tpar.  cud  premises,  in 

it  ri»  a»  aa.£  caxTJUE.  aad  without  fault  on 
gnfifrfTT  j.  w-T»iriT3  warring  or  means  of 
:  a  -ni  ar  sz*.  sac*  two  and  a  half  feet 
it  usably  sl.  it  "jriuL^r  waaec.  whirh  Tat.  or  sink,  was 
fi^i  wm.  ^i**  ixr  jh>£  xzirj«^rt»L  a=>£  shsited  in  a  part  of 

rf  ti*  scv-njse*  ^i*  aairst  at  rb*  cdz:li^»  permitted  by 
St^T-iiJLS  jf»i  jiA-.rT.HF  a^iii  his  sect:  purines,  of  which  rat,  or 
nVs.  _•?  iiki  tat  t  reruns  kzcwj*.£p*.  xzti  whieh.  oving  to  the 
iz*itr- ::•*•!;  2-titi.t^  z£  she  Ski  je-'.ij'  or  b*SKD»t»  plaintiff 
was  xi.s.:js  x  sk  jl  r  no-  i?  tc^t»*u  &"-rt  therein,  of  which 
jiifill  m*za  rccpajiy  zmc  rs  wjc3  hxi  waraed  him  to  guard 
*r._. 7^  alt.-ccci  :*3*  *xj?,5H:«r*  a=>£  iir -*-rc~»  character  and 
\r.~  t " ! :"  t^fTs  i£-i«;r-A.-:»:e  *ittp?:f  w*r*  k^cwn  so  tbe  defec  iant, 
*■  1  :  :  r:c-?if;  rei  :e  :c  the  re^l-fcs  cc  lie  de&c  iani.  he  was  so 
~  /  >.-    :-.L  a  :•;•-"  *■*  i^ie  l*;-ner  curt  x  hii  body  that  he 

•  -     •  •      : .  r  x  '. .  r  x  r  ~i?  rcr  f -ed  as  his  Sid.  and  is  sick  and 
Ufa^-rd.  iz.1  has  3^?n  r*»— — ^;t~^— -t-t  ir.'Tj^d.  and 
ird:  to  earn  L^  .i-^iiiiix^i  :j  ji:cr  as  hereof  jre. 

The   *e;«:-cd    ?:klz.z   ^:cr.t  ~>    ~  S^-i-—*"-  tae 
*♦:!::*  is  ii-:^  *ct  :c*  zi  rbf  Irs:,  izd  f  :r  d»  unrcoees  of  this 

T?^  i-=m-irr«r  cn-^'iies  ^he  f jets  pn*s«ii»d  fer  th*  -pp^l- 
Lirt*  plta:,".^  ar-i  :i«?  ^esr^rn  ::r  «x^  coc*i«ierar:  ?n  is*  Da 
"he  facs  ?ca::e«i  entitle  the  appellant  to  T-afrrrsTn  this  action 
f  >r  the  rv^T-rrj  of  '.irrraj:^  r>r  the  alleged  wrocs?  which  he 
'■.li.n--*  to  Li ^  stained?  The  a^.th«?rities  appear  to  have 
c^iw.f -d  th-  itr./rot  xid-fr  three  h«ea»is*  to  wit: 

1-  Bare  lignites  or  Tclinteers. 

z.  Tho^e  •*">.  j  art  ^xtrt^Ij  invited  or  induced  bj  the  active 
o.rid*';t  -,f  th-  d-rVrndmr  to  ^o  up«m  the  premises^ 

''-  Cit^ci^r?  and  'jth^r^  who  go  there  on  buiiae^  with  the 
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Each  case  must  largely  depend  upon  the  particular  circum- 
stances attending  the  occurrence,  and  it  is  not  infrequently 
found  to  be  difficult  to  determine  whether  the  injured  party 
is  a  mere  licensee,  or  whether  he  is  on  the  premises  by  the* 
implied  invitation  or  enticement  of  the  owner  or  occupier. 
Those  who  enter  on  business  usually  experience  but  small 
difficulty  in  defining  their  legal  status.  There  ought  to  be 
no  controversy  in  this  case  as  to  the  object  which  the  appel- 
lant had  in  seeking  admission  to  the  power-house  of  the  appel- 
lee. It  certainly  was  not  for  the  benefit  of  the  appellee  that 
the  visit  was  made,  but  it  was  clearly  a  mere  license  from  the 
appellee,  assenting  to  the  visit  of  the  appellant  and  his  school- 
mates to  an  examination  of  the  works  and  machinery  in  the 
power-house,  for  the  purpose  of  gratifying  their  curiosity,  or 
of  improving  their  knowledge  of  the  workmanship  of  the 
machinery,  and  of  the  manner  in  which  such  power  was  B4° 
applied  in  moving  the  cars  upon  the  streets  of  the  city. 
There  could  not  have  been,  under  these  circumstances,  any 
possible  opportunity  for  misconception  as  to  the  intention  of 
the  respective  parties.  Nor  do  we  perceive  where  any  benefit 
could  have  accrued  to  the  appellee  by  the  visit  of  these  young 
men  on  the  occasion  mentioned.  When  the  president  of  the 
appellee  indorsed  on  the  application  of  Mr.  Saville,  "  admit 
the  class  as  requested,"  could  any  reasonable  inference  be 
drawn  from  such  indorsement  that  the  appellee  was  seeking 
to  entice,  allure,  or  induce  the  plaintiff  and  his  associates  to 
visit  the  power-house  in  question?  The  building  in  question 
was  not  constructed  or  used  for  exhibition  or  display,  and  the 
permission  granted  could  only  have  been  intended  to  give 
to  the  graduating  class  of  the  Manual  Training  School  an 
opportunity  to  examine  the  application  of  vast  power,  obtained 
through  the  instrumentality  of  machinery  of  unusual  char- 
acter, and  thus  supply  the  class  with  an  interesting  object 
lesson  in  practical  mechanics.  The  vat,  or  sink,  in  ques- 
tion was  one  of  the  appliances  in  use  by  the  appellee  at 
the  time  of  the  happening  of  the  accident,  for  the  purpose  of 
aiding  in  the  accomplishment  of  the  work  to  be  done,  and 
was  not  placed  there  as  a  mantrap.  That  it  was  located  in 
a  part  of  the  building  which  was  insufficiently  lighted  to 
enable  the  appellant  to  see  it  in  time  to  prevent  falling 
therein  was  not  negligence  fairly  imputable  to  the  appellee, 
but  rather  was  it  negligence  on  the  part  of  the  appellant 
to  grope  about  in  a  house  dedicated  to  the  use  of  dangerous 
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rL.  n?  wk^hx.  x-sennrms.  :r  eras  wp  ernca.  of  the  appellee. 
a*  ft^e&rr  TaiL  2  s  irVrrTras  ci^r^It  to  determine 
wi^iTifr  "Li*  fcLrriTTrfCKiiJS  rjif  &  esse  zi  irritation  or  only 
•:£  ret  L.:«*r*fc  *  Tint  zczzjzlzuzS  say*  Mr.  C*=:p*eil.  in  his 
ir&LiLfie  ac  y*gv.gfgi3e»  -Arc«*sz5  la  be  thai  i&TitAtion   is 

or  mutual  ad- 
varrfle  as  inferred  wbere  the  object  is  the 
pueafwre  zr  zezjtzW  zz  tie  perscc  csi^g  iL"    Equally 
pec-led  m  tbe  la^^iix*  :£  Mr.  CLj«  Justice  Bigelow,  in 
delrrerirg  the  crt-Sra  cf  ibe  sacrt  in  Sdm|  t.  Old  Colony 
tic  R.R.  C*,  I  jA^bs,  37:L  57  A=_  Dee.  64±,  where  he  says: 
**I&  orier  to  ELsirmin  an  ac^ijc  for  an  injury  to  person  or 
property,  by  reasoc  of  neirliresice  or  want  of  doe  care,  there 
must  be  shewn  to  exist  some  obligation  or  doty  towards  the 
p'.&ir.ti^  which  the  defendant  has  left  undischarged  or  un- 
fuiiLIed.    This  ia  the  basis  00  which  the  cause  of  action 
restSL    There  can  be  no  fault  or  negligence,  or  breach  of  duty, 
where  there  is  no  act  or  sendee,  or  contract,  which  a  party  is 
bound  to  perform  or  fulfill.    All  the  cases  in  the  books  in 
which  a  party  is  sought  to  be  charged,  on  the  ground  that  be 
has  caused  a  way  or  other  place  to  be  encumbered,  or  Buf- 
fered it  to  be  in  a  dangerous  condition,  whereby  accident  and 
injury  bare  been  occasioned  to  another,  turn  on  the  principle 
that  negligence  consists  in  doing,  or  omitting  to  do,  an  act 
by  which  a  legal  duty  or  ***  obligation  has  been  violated. 
Thus,  a  trespasser  who  comes  on  the  land  of  another  without 
right  cannot  maintain  an  action  if  he  runs  against  a  barriery 
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or  falls  into  an  excavation  there  situated.  The  owner  of  the 
land  is  not  bound  to  protect  or  provide  safeguards  for  wrong- 
doers. So  a  licensee,  who  enters  on  premises  by  permission 
only,  without  any  enticement,  allurement,  or  inducement 
being  held  out  to  him  by  the  owner  or  occupant,  cannot  re- 
cover damages  for  injuries  caused  by  obstructions  or  pitfalls. 
He  goes  there  at  his  own  risk,  and  enjoys  the  license  subject 
to  its  concomitant  perils.  No  duty  is  imposed  by  law  on  the 
owner  or  occupant  to  keep  his  premises  in  a  suitable  condi- 
tion for  those  who  come  there  solely  for  their  own  convenience 
or  pleasure,  and  who  are  not  either  expressly  invited  to  enter, 
or  induced  to  come  upon,  them  by  the  purpose  for  which  the 
premises  are  appropriated  and  occupied,  or  by  some  prepara- 
tion or  adaptation  of  the  plan  for  use  by  customers  or  passen- 
gers which  might  naturally  and  reasonably  lead  them  to 
suppose  that  they  might  properly  and  safely  enter  thereon.99 
Further  on  he  adds:  "A  mere  naked  license  or  permission  to 
enter  or  pass  over  an  estate  will  not  create  a  duty  or  impose 
an  obligation,  on  the  part  of  the  owner  or  person  in  posses- 
sion, to  provide  against  the  danger  of  accident." 

In  Hounsett  v.  Smyth,  7  Com.  B.,  N.  S.,  738,  the  distinction 
is  clearly  drawn  between  the  liability  of  a  person  who  holds 
out  an  inducement  or  invitation  to  others  to  enter  on  his 
premises  by  preparing  a  way  or  path,  by  means  of  which 
they  can  gain  access  to  his  house  or  store,  or  pass  into  or 
over  the  land,  and  in  a  case  where  nothing  is  shown  but  a 
bare  license  or  permission,  tacitly  given,  to  go  upon  or  through 
an  estate;  and  the  responsibility  of  finding  a  safe  and  secure 
passage  is  thrown  on  the  passenger,  and  not  on  the  owner; 
and  the  court  says:  "  Suppose  the  owner  of  land  near  the  sea 
gives  another  leave  to  walk  on  the  edge  of  the  cliffs,  surely  it 
would  be  54S  absurd  to  contend  that  such  permission  cast 
upon  the  former  the  burden  of  fencing."  Substantially  the 
same  distinction  is  made  in  Barnes  v.  Ward,  9  Com.  B.  394; 
Hardcastle  v.  South  Yorkshire  Ry.  etc.  Co.,  4  Hurl.  <fe  N.  67 
Bolch  v.  Smith,  7  Hurl.  &  N.  741;  and  Scott  v.  London  Docks 
Con  11  L.  T.,  N.  8.,  383. 

Mr.  Justice  Campbell,  in  Hargreaves  v.  Deacon,  25  Mich.  5, 
speaking  of  the  existence  of  pitfalls  in  the  highways  and 
upon  private  property,  says:  "  Cases  are  quite  numerous  in 
which  the  same  questions  have  arisen  which  arise  in  this 
case,  and  we  have  found  none  which  hold  that  an  accident 
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from  negligence  on  private  premises  could  make  the  group! 
of  damages,  unless  the  party  injured  has  been  indue?  J  to 
come  by  personal  invitation,  or  by  employment  which  brings 
him  there,  or  by  resorting  there  as  to  a  place  of  business  or 
of  general  resort,  held  out  as  opened  to  customers  or  others, 
where  lawful  occasions  may  lead  them  to  visit  them.  We 
have  found  no  support  for  any  rule  which  would  protect  those, 
who  go  where  they  are  not  invited,  but  merely  with  express 
or  tacit  permission,  from  curiosity  or  motives  of  private  con- 
venience, in  no  way  connected  with  business  or  other  rela- 
tions with  the  occupant"  The  case  in  the  record  is  lacking 
in  many  elements  of  strength  to  be  found  in  the  cases  we 
have  cited,  and  presents  a  bald  case  of  "permission  asked, 
and  leave  granted."  There  is  no  privity  of  relationship 
between  the  parties.  The  appellant  was  not  in  the  power- 
house by  virtue  of  any  right  to  be  there;  he  only  escapes  being 
a  trespasser  because  of  the  appellee's  assent.  Permission 
involves  leave  and  license,  but  bestows  no  rights:  Block  v. 
Smith,  7  Hurl.  &  X.  745 ;  Hounsell  v.  Smyth,  7  Com.  B.,  X.  S., 
?38 ;  Maenner  v.  Carroll,  46  Md.  222.  It  has  been  earnestly 
contended  that,  by  the  admission  of  the  appellant  to  the  power- 
house in  the  manner  stated,  a  duty  was  thereby  imposed  upon 
the  544  appellee  to  guard  the  appellant  from  the  dangers  of 
said  vat,  "  by  warning  him  of  its  existence,  or  by  covering  the 
same,  so  as  to  make  his  passage  through  said  premises  rea- 
sonably safe."  In  this  we  do  not  concur.  The  vat  was  appar- 
ently a  part  of  the  useful  appliances  connected  with  the 
purposes  for  which  the  power-house  was  constructed,  and 
was,  as  we  have  already  said,  in  no  proper  sense  a  man- 
trap. 

The  appellee  was  under  no  obligation  to  take  one  of  his 
emplovees  from  his  work  to  conduct  the  appellant  and  his 
schoolmates  and  their  teachers  through  the  power-house ;  nor 
was  the  appellee  required  to  make  alterations  in  the  manner 
in  which  it  was  accustomed  to  conduct  its  business,  in  order 
that  these  young  men  might  go  with  safety  through  the  build- 
ing Thev  wow  under  the  control  and  direction  of  the  teachers 
who  accompanied  them,  and  the  appellee  might  have  reason- 
ably inferred  that  they  were  sufficiently  cared  for.  Even 
though  the  guide  had  continued  with  the  class,  there  was  no 
rmi«i'iniiMe  guaranty  that  one  of  these  thirty  boys  would  not 
hrt\o  fallen  into  the  self-same  vat. 
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The  principal  of  the  school  had,  doubtless,  some  conception 
of  the  character  of  the  machinery  and  appliances  contained 
in  the  power-house,  otherwise  he  would  scarcely  have  sought 
admission,  and,  if  there  was  negligence  any  where,  it  consisted 
in  bringing  thirty-odd  boys  at  one  time  to  a  building  filled 
with  dangerous  machinery.     It  is  doubtless  true  that  if  the 
appellant  had  remained  with  his  fellows,  and  contented  him- 
self with  their  more  prudent  course,  he  would  not  have  met 
with  the  painful  accident  which  befell  him.     In  the  case  of 
Galveston  Oil  Co.  v.  Morion,  70  Tex.  400,  8  Am.  St.  Rep.  611,  a 
party  called  at  the  office  of  the  appellant,  and  requested  per- 
mission to  see  one  of  its  employees.    He  was  informed  by  some 
one  in  the  office  where  he  would  likely  find  the  person  he 
sought,  and  he  went  into  the  building  for  the  purpose  of  finding 
M*  him,  and  in  his  search  he  passed  through  a  room  where 
a  large  quantity  of  cotton-seed  was  being  manipulated,  and 
stepping  upon  a  pile  of  cotton-seed,  a  foot  and  a  half  or  two 
feet  in  depth,  his  foot  sank  down  through  the  seed  into  a 
screw  or  endless  worm  under  the  floor,  and  was  thus  injured. 
The  worm  was  concealed  from  view  by  the  cotton-seed,  which 
may  have  been  in  motion,  but  was  not  seen  by  the  appellee, 
who  had  no  knowledge  of  the  existence  of  the  worm.     The 
appellee's  business  was  with  the  employee  he  sought,  and  not 
with  the  appellant     He  did  not  request  a  guide,  nor  was  any 
furnished,  and  no  warning  was  given  him  of  the  danger.     In 
this  state  of  case  the  court,  Maltbie,  J.,  delivering  the  opinion, 
said:  "In  our  opinion  the  facts  fail  to  show  that  appellant 
owed  appellee  the  duty  to  send  a  guide  along  to  prevent  him 
from  becoming  entangled  in  the  machinery  and  being  injured, 
for  the  reason  he  was  not  there  on  business  with  appellant, 
or  by  its  invitation,  either  express  or  implied,  because  he 
made  no  request  for  any  one  to  accompany  him.    To  require 
the  proprietor  of  a  steamboat,  a  factory,  or  a  mill,  conducted 
in  the  usual  manner,  whenever  a  man  should  ask  permission 
to  see  an  employee,  engaged  in  his  duties,  to  anticipate  that 
such    person    might    become    involved    in    some    dangerous 
machinery,  hidden  or  open,  would  be  to  exact  too  high  a 
degree  of  diligence;  but  the  presumption  should  be  indulged 
that  the  person  making  the  inquiry  is  acquainted  with  the 
machinery,  its  construction  and  position,  and  needs  no  attend- 
ant, or  otherwise  he  would  have  made   a  request  to  that 
effect." 


L  B.ta*.  D.  80, 
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upon  his  preaueoe*  Tbew  a  landlord  let  oat  a  home  to  sev- 
■ml  fmift,  sarh  of  whnm  hid  The  prrrilrfir  sf  wring  thr  — # 
for  the  parpeee  of  drying  ***  their  linen.  The  plaintiff  one 
of  the  I— nls,  while  en  the  roof,  slipped,  and  the  rail  bang 
out  of  repair  (and  known  by  the  landlord  to  be  so),  fell 
tK»iMTgfr  it  into  the  court  below.  Lord  Coleridge  said  that 
no  liability  reeled  upon  the  defendant  for  not  keeping  the  rail 
in  repair,  in  the  absence  of  an  absolute  contract  far  the  use 
of  thereof;  and  held  that  "the  tenant  takes  the  premises  as 
he  inde  them."  The  opinion  of  Lindky,  X,  in  the  ease  of 
JBvrcftsB  ▼.  JKcfcusea,  50  I*  J.  Com.  P.  101,  is  to  the  earns 


In  the  appellant's  brief  there  appears  a  quotation  from  the 
opinion  of  the  court  in  Maenmcr  ▼.  Carrot  46  Md.  218.  which 
is  thought  to  snstsin  his  contention  in  this  court.  It  reads 
mm  follows:  "There  is  no  doubt  of  the  general  proposition, 
that  an  obstruction  or  excavation  made  on  a  party's  own 
land,  and  lawfully  made,  may  give  rise  to  an  action,  upon 
proof  that  such  obstruction  or  excavation  was  concealed,  and 
tbe  plaintiff  was  invited  or  induced  by  the  act  or  conduct  of 
tbe  defendant  to  pass  over  or  near  such  obstruction,  in  igno- 
rance of  its  existence,  whereby  injury  resulted.  In  such  case 
the  plaintiff  would  have  a  right  to  rely  upon  the  good  faith 
of  the  defendant."  This  is,  however,  only  a  part  of  the  para- 
graph, and  is  somewhat  misleading.  We  complete  the  para- 
graph,  which  reads  as  follows:  "And  to  this  effect  are  several 
of  the  authorities  relied  on  by  the  plaintiffs  counsel  in  this 
case;  but  there  is  nothing  shown  on  the  face  of  the  count 
under  consideration  to  justify  the  conclusion  that  ths  plaintiff 
was  in  any  manner  invited  or  induced,  by  any  &?t  of  the 
defendants,  to  pass  over  the  lot  where  the  accident  occurred." 
And  so  in  this  case  we  are  compelled  to  say,  that  there  is 
nothing  in  the  declaration,  supplemented  with  the  request  of 
Mr.  Saville  and  the  assent  of  the  appellee,  to  justify  the  con- 
clusion, that  the  appellant  was  in  any  manner  invited  or 
induced,  by  any  act  of  the  appellee,  to  visit  MT  its  power- 
house, but  he  went  there  solely  for  his  own  personal  benefit 
and  pleasure,  and  he  must  accept  the  consequences,  unfortu- 
nate though  they  be. 
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It  follows  from  what  we  have  said,  that  the  ooort  balow 
oommitted  do  enor  in  sustaining  the  demurrer  to  the  declara- 
tion, and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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*+*%*    W  .  /*H    'v  .  •*•:•    Wim  TfL* 
•frf#   f^HttK   U,,'^U%  t',../f*, 

h"tt*M  )tt  Uttt  Uf  rwtver  compensation  for  injuries  bus- 
ii.ft^i  hy  plaintiff  in  being  thrown -from  a  carriage.  "  At  the 
l,M,j  /nffAiri  /jti'tfetion*  were  asked  her  physician  and  admitted 
mm  M|/'»ir>»f  1 1*4  ol'j<«'tioti*  of  the  defendant.  These  questions 
mm'I  Him  «»»^w«»f»  U)<T<do  were  as  follows:  "If  a  woman  was 
«illi  idilM  mm'I  Mi«t  with  un  accident^  so  that  she  was  thrown 
ii«m  Him  fmilliiiitril  nf  a  wnyon  by  a  runaway  horse,  thrown  to 
ll. i  itiHHtnl  mi  Itur  ulniiumh  or  side,  went  hom^  and  soon  after 
HMhi  In  Ih  il,  nnd  If  rtlin  was  confined  to  the  bed  for  ten  or 
i».  i mi  limn,  nnd  if  at  the  end  of  that  time  she  Buffered  a 

,ni mini"',  would  tin*  f«otn%  if  truo,be  an  adequate  cause  for 

«  iiiWm'iihUiipY"     A.  "U  would  be  considered  au  adequate 
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cause  for  the  miscarriage."  "  If  a  woman  was  with  child, 
and  was  thrown  over  the  dashboard  by  a  runaway  horse,  and 
struck  upon  her  stomach  or  her  side,  that  is,  thrown  over 
upon  the  ground,  would  it  be  possible  for  the  foetus  to  be 
killed?"  A.  "It  would  be  possible."  "In  what  way?" 
A.  "It  might  be  killed  from  direct  violence  of  the  blow,  or  by 
•a  separation  of  the  placenta  from  the  womb.  The  placenta  is 
what  carries  the  blood  from  the  inside  of  the  womb,  from  the 
mother's  body  to  the  child's  body.  In  a  sudden  jar,  that 
might  be  separated,  so  that  the  foetus  would  derive  no  more 
blood  from  the  mother.  It  might  possibly  be  such  an  injury 
to  the  womb  itself  as  to  produce  a  miscarriage  from  that 
injury."  "  If  the  child  was  killed  by  this  fall  of  the  mother 
we  have  described,  from  a  team  to  the  ground,  and  a  mis- 
carriage took  place  ten  or  twelve  days  after,  would  the  body 
of  the  foetus  be  decomposed  necessarily?"  A.  "No,  not 
necessarily."  "Is  the  presence  of  flesh  on  the  woman  con- 
clusive evidence  whether  she  has  uterine  trouble  or  not? " 
A.  u  It  is  not.  A  great  many  women  increase  in  flesh  when 
they  have  uterine  trouble,  as  the  result  of  certain  uterine 
troubles."  Verdict  for  the  plaintiff,  and  the  defendant  alleged 
exceptions. 

W.  H.  Brooks,  for  the  defendant. 

A.  L.  Green,  for  the  plaintiff. 

4  Allen,  J.  The  case  which  the  plaintiff's  evidence  tended 
to  support  was  as  follows:  Appleton  and  Beech  streets  crossed 
each  other  at  right  angles.  There  was  an  electric  street  rail- 
way on  Appleton  street  The  plaintiff  was  driving  on  Beech 
street  towards  Appleton  street,  saw  a  car  pass,  thought  it 
would  be  safe  to  cross,  and  drove  on  to  Appleton  street  as  if 
to  cross  it,  the  roadbed  being  thirty-four  feet  wide.  As  she 
got  almost  upon  the  railway  track  another  car  was  coming, 
her  horse  became  frightened,  she  turned  him  so  as  to  go 
along  on  Appleton  street  by  the  side  of  the  track,  the  car 
came  following  on,  the  motorman  was  sounding  the  gong,  and 
when  the  car  overtook  her,  and  was  just  alongside,  the  gong 
was  sounded  again,  the  horse  sprang  to  the  side  of  the  street, 
and  the  accident  occurred.  The  view  from  Beech  street  of 
that  part  of  Appleton  street  on  which  the  car  was  coming  was 
obscured  by  an  orchard  and  a  barn. 

The  defendant  contends  that  there  was  no  evidence  of  the 
plaintiff's  due  care.     The  first  particular  assigned  is,  that  the 
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rsa-ara  the  jury  that  a  mere  fart- 
her froai  recovering.  This  has 
of  floTr.fajo:  SlapZfajfc  ▼.  sTysvra, 

r.  r^L-rm  f-nd  JL  JL,  116  Mass. 

ieft  lo  toe  jvr,  with 


Bat  the  jvrr  ought  well  find  negli- 

^  defendant's  part  from  the  taathnony  tending  to 

at  *  cax  vaa  ixitaiixpped^naritaapeedaladened, 

^  she  gong  waa  anondwi  whDo  the  plaintiff  waa  in 

V^        ^  ^SccIit  from  the  fright  of  her  horse.    The  defend- 

^raecia  that  it  waa  not  bound  to  atop  ha  ear,  or  to  atop 

f  <i£e  of  the  gong.     But  the  ociaskxt  to  do  ao,  nnder  the 

^rrstsnoe*,  might  veil  be  deemed  to  abow  carelessness. 

^e  ^se  of  the  street  for  electric  cars,  and  by  the  general  pab- 

-j-.  tu  concurrent;  and  the  defendant  waa  boand,  in  using 

.j*  street,  to  hare  reference  to  ita  reasonable  nee  by  others: 

Smmtmwetlih  ▼.  Trmp^  14  Gray,  69;  DriacoU  ▼.  We*  End 

Street  By  Co^  159  Mass.  142. 

It  waa  not  necessary  specially  to  set  forth  in  the  declaration 
the  injudicious  sounding  of  the  go:.g  as  an  element  of  negli- 
gence. Sounding  the  gong  is  an  incident  to  the  running  of 
the  car,  and  the  general  averment  of  negligence  in  the  run- 
ning of  the  car  was  sufficient  to  include  it:  EaUm  ▼.  Fitchburg 
R.  R.  Co.,  129  Mass.  3S4. 

The  objections  to  the  questions  put  to  the  doctor  are  not 
sufficiently  serious  to  require  discussion.    There  was  no  error 
in  allowing  them  to  be  put. 
Exceptions  overruled.        

Strut  Railways— Nboliobhcb— Qmnnoif  roa  Juar.— la  aa  aetiom  t» 

recover  for  en  injury  received  in  a  collision  with  a  car  while  driving  upon  a 
street  railway  track  at  night,  the  question  of-  reasonable  diligence  and  ofdi* 
nary  care  to  prevent  a  collision  oa  the  part  of  the  plaintiff,  and  of  negligence 


93.]  Grant  v.  Fitchbubo.  44* 

*  the  railway  company,  is  for  the  jury  to  determine?  ffrttnisr  t*. 
*p.  Co.,  90  Mich.  41S;  80  Am.  8k  Rap.  447,  and  nolo. 
y»— Duty  to  Vbhiolxs  ok  Track.— A  street  railways 
«  le  such  watchful  ear*  aa  will  prevent  accidents  or  in— 

vithont  negligence,  may  not  be  able  to  get  out  of  the* 
'men  ▼.  Federal  Sir**  etc  By.  Co.,  153  Pa.  84,  Sljr 
-»te.    Where  an  ordinanoe  makes  it  the  duty  of: 
gilant  lookout  for  all  persons  approaching  th* 
on  the  first  appearance  of  danger,  a  failure  to  dev 
.aye  w.  QainsnlU  etc  By.  Co.,  70  Tex.  602;  8  Am.  8k 
*  tail  discussion  of  this  question,  see  the  note  to  Sekmtr  ▼. 
.ctkmCc,  84  Am.  8k  Rep.  082,  and  the  extended  note  to  Weeterm 
,  etc  Ok  ▼.  CUkene9  etc  R.  R.  Co.,  26  Am.  8t  Rep.  481. 

vVrrifBassa— Kxpsbts— Physioiar's  Tisthcohy  as  to  Effect  of  Ihjuht. 
A  physician,  speaking  as  an  expert,  may  testify  as  to  the  effect  of  an  injury* 
EeantnUk  etc  R.  R.  Co.  w.  Crist,  116  Ind.  446;  9  Am.  St.  Rep.  866;  MeClom 
v.  Brooklyn  tic.  R.  B.  Co.,  116  N.  Y.  459;  Texas  etc  Ry.  Co.  w.  Burnett,  8fr 
Tex.  636;  lUmoUetc  B.  B.  Co.  t.  Latimer,  128  111.  163;  Abbott  t.  Dwhmell,  74 
Wis.  614.  See  the  extended  note  to  Hammond  ▼•  Woodman,  66  Am.  Dec 
235. 


Grant  v.  Fitohburq. 

[100  Massachusetts,  16.) 

If  ths  Nkgligkngs  of  a  Parent  Contributes  to  thi  Dbath  of  a> 

child  too  young  to  be  capable  of  taking  care  of  himself,  his  testator  can- 
not recover  therefor  against  another,  to  whose  negligenoe  snoh  death  • 
was  also  due. 
That  the  Negligence  of  a  Parent  Contributed  to  the  Death  of  a>> 
Child,  so  that  there  can  be  no  recovery  therefor,  is  established  by  proof 
that  he  was  only  twenty  months  old,  that  when  last  seen  before  hie 
death  he  was  at  the  open  gateway  of  a  dooryard  at  the  boundary  of  s> 
public  street,  that  he  had  been  left  alone  there  once  before  on  that  day, 
and  that  on  this  occasion  his  mother  took  no  measures  to  ascertain., 
where  he  was  for  a  quarter  of  an  hour  or  more,  that  he  went  out  upon, 
the  street  unattended,  and  in  some  way,  not  discovered,  got  through  s> 
hole  in  a  curbstone  into  a  catch-basin,  from  which  nil  death  resulted^ 

H.  Parker,  for  the  plaintiff. 

E.  P.  Fierce,  for  the  defendant. 

1#  Knowlton,.:J.  In  this  case  we  have  no  occasion  to  con* 
sider  whether  there  was  evidence  of  negligence  on  the  part  or 
the  defendant,  for  we  are  of  opinion  that  there  was  no  evi- 
dence that  the  plaintiff's  intestate  was  in  the  exercise  of  duo 
care.  He  was  a  child  twenty  months  old,  and  was  incapable 
of  exercising  care  for  himself.  It  was  the  duty,  therefore,  of 
his  mother,  in  whose  custody  he  was,  to  care  for  him,  and,  if 
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418  Benjamin  v.  Holyoeb  Street  Ry.  Co.         [Mass* 

horse  which  she  was  driving  was  manifestly  an  improper  one 
for  her  to  undertake  to  manage.  This,  however,  was  for  the 
jury,  on  all  the  evidence.  The  next  particular  assigned  is,, 
that  she  failed  to  look  to  see  if  a  car  was  coming;  and  a  spe- 
cial instruction  was  asked,  based  on  the  assumption  that  she 
failed  to  look.  This  also  was  for  the  jury.  The  accident  did 
not  occur  from  a  collision  at  the  street  crossing.  The  plaintiff 
had  passed  that  point,  and  was  proceeding  on  Appleton  street. 
The  court  rightly  refused  to  instruct  the  jury  that  a  mere  fail- 
ure to  look  would  prevent  her  from  recovering.  This  has 
been  so  held  even  in  oases  of  collision:  Shapleigh  v.  Wyman, 
134  Mass.  118;  French  v.  Taunton  Branch  R.  JJ.,  116  Mass. 
537.  The  question  was  left  to  the  jury,  with  proper  instruc- 
tions. 

The  defendant  farther  contends  that  there  was  no  evidence 
of  its  own  negligence.  But  the  jury  might  well  find  negli- 
gence on  the  defendant's  part  from  the  testimony  tending  to 
show  that  the  *  car  was  not  stopped,  nor  its  speed  slackened, 
and  that  the  gong  was  sounded  while  the  plaintiff  was  in 
obvious  difficulty  from  the  fright  of  her  horse.  The  defend- 
ant contends  that  it  was  not  bound  to  stop  its  oar,  or  to  stop 
the  noise  of  the  gong.  But  the  omission  to  do  so,  under  the 
circumstances,  might  well  be  deemed  to  show  carelessness. 
The  use  of  the  street  for  electric  cars,  and  by  the  general  pub- 
lic, was  concurrent;  and  the  defendant  was  bound,  in  using 
the  street,  to  have  reference  to  its  reasonable  use  by  others: 
Commonwealth  v.  Temple,  14  Gray,  69;  Driecoli  v.  West  End 
Street  Ry.  Co.,  159  Mass.  142. 

It  was  not  necessary  specially  to  set  forth  in  the  declaration 
the  injudicious  sounding  of  the  gong  as  an  element  of  negli- 
,  gence.  Sounding  the  gong  is  an  incident  to  the  running  of 
the  car,  and  the  general  averment  of  negligence  in  the  run- 
ning of  the  car  was  sufficient  to  include  it:  Eaton  v.  Fiichburg 
R.  R.  Co.,  129  Mass.  364. 

The  objections  to  the  questions  put  to  the  doctor  are  not 
sufficiently  serious  to  require  discussion.  There  was  no  error 
in  allowing  them  to  be  put. 

Exceptions  overruled.        

Street  Railways— Neolioinch— Question  torn  JtrmY.— la  e»  action  tt> 
recover  for  an  injury  received  in  a  collision  with  a  car  while  driving  upon  a 
street  railway  track  at  night;  the  question  of-  reasonable  diligence  and  ordi- 
nary care  to  prevent  a  collision  on  the  part  of  the  plaintiff,  and  of  negligence) 


*t 
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on  the  pari  of  the  railway  company,  is  for  the  jury  to  determine:  ffrttoasr  v*. 
EaM  DetroM  ete,  By.  Co.,  90  Mich.  41S;  80  Am.  8k  Rap.  447,  and  note. 

Brain  Railways— Dott  to  Vehicles  ok  Track A  atraat  railways 

owaa  a  duty  to  exercise  such  watchful  oara  aa  will  prevent  accidents  or  in- 
juries to  parsons  who,  without  negligence,  may  not  be  able  to  get  ont  of  the*» 
way  of  a  passing  ears  Oilman  ▼.  Federal  Street  etc  Ry.  Co.,  153  Pa.  Si  Sljr 
84  Am.  81  Rep.  682;  and  note.  Where  an  ordinance  makes  it  the  duty  of: 
a  street-oar  driTer  to  keep  a  vigilant  lookout  for  all  persons  approaching  th* 
track,  and  to  stop  the  ear  on  the  first  appearance  of  danger,  a  failure  to  dav 
this  is  negligence:  Hay*  w.  Gfaintmlie  etc  Ry.  Co.,  70  Tex.  602;  8  Am.  8i> 
Rep.  624.  For  a  full  discussion  of  this  question,  see  the  note  to  Sehnmr  ▼. 
Oilmen**  Traction  Co.,  84  Am.  81  Rep.  682,  and  the  extended  note  to  Wetterm* 
Paving  ate.  Co.  t.  Citken*9  etc  R.  R.  Co.,  26  Am.  81  Rep.  481. 

Witnesses— RxpsBTg— Phtbioiam's  Testimony  as  to  Bhiot  of  Ifjuht. 
A  physician,  speaking  aa  an  expert,  may  testify  aa  to  the  effect  of  an  injury* 
BvanmdU*  etc  R.  R.  Co.  v.  Crist,  116  Ind.  446;  9  Am.  81  Rep.  866;  McClam 
v.  Brooklyn  tie.  R.  R.  Co.,  116  N.  Y.  459;  Texas  etc  Ry.  Co.  y.  Burnett,  SO 
Tex.  636;  IUinoi*  etc  R.  R.  Co.  t.  Latimer,  128  111.  163;  Abbott  t.  Dwhmell,  74 
Wis.  614.  8ee  the  extended  note  to  Hammond  v.  Woodman,  66  Am.  Deo* 
235. 


Grant  v.  Fitohburq. 

[160  MASBAumjan'ia,  16.) 

If  thi  Negliqencb  or  a  Parent  Contributes  to  thi  Death  of  •> 

child  too  young  to  be  capable  of  taking  care  of  himself,  his  testator  can- 
not recover  therefor  against  another,  to  whose  negligenoe  such  death  • 
was  also  due. 
That  the  Negmokkgb  or  a  Parent  Contributed  to  thi  Dbath  of  ▲• 
Child,  so  that  there  can  be  no  recovery  therefor,  is  established  by  proof 
that  he  was  only  twenty  months  old,  that  when  last  seen  before  hie 
death  he  was  at  the  open  gateway  of  a  dooryard  at  the  boundary  of  a. 
public  street,  that  he  had  been  left  alone  there  once  before  on  that  day. 
and  that  on  this  occasion  his  mother  took  no  measures  to  ascertain*, 
where  he  was  for  a  quarter  of  an  hour  or  more,  that  he  went  out  upon. 
the  street  unattended,  and  in  some  way,  not  discovered,  got  through  a> 
hole  in  a  curbstone  into  a  catch-basin,  from  which  hit  death  resulted^ 

H.  Parker,  for  the  plaintiff. 

E.  P.  Fierce,  for  the  defendant. 

1#  Knowlton,.  J.  In  this  case  we  have  no  occasion  to  con- 
sider whether  there  was  evidence  of  negligence  on  the  part  or 
the  defendant,  for  we  are  of  opinion  that  there  was  no  evi- 
dence that  the  plaintiff's  intestate  was  in  the  exercise  of  due 
care.  He  was  a  child  twenty  months  old,  and  was  incapable 
of  exercising  care  for  himself.  It  was  the  duty,  therefore,  of 
his  mother,  in  whose  custody  he  was,  to  care  for  him,  and,  if 
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th*  phemtilT  oannot 

It  her  before  his  death  ml  the  open  gate- 
af  ihe  aooejaxd,  &i  iLa  hoci.I&xy  of  the.  public  ato&et; 

■heart  Vneea,  and  mm  beforoy  om.  the  ammo 
a^cse  to  the  Lourof  a  neighbor,  which 
Lis  Lcnie,  oo  the  same  street,  and 
t~l  to  £0  and  find  him,  and  bring 
at  the  fate  ahe  was  siting 
in  ir;-rrj-r  vcnes  on  the  step*  at  thenar  at  Hie 
fc:^s*.  an f  *i-e  £***  w>  farther  attention  to  him,  and  took  no 
=l  .  z^zrfm  tr  aftrtniin  wbere  he  was  for  a  quarter  of  an  hour 
or  n  .iTf.  It  lit  ceaa  tiaje  Le  had  been  oat  on  the  street 
\^ :  11* :  Sex  ari  had  bee*  playing  with  other  children,  and 
ie  sir""-  iTi.T.  no  witr^sa  knew  when  or  how,  had  got  through 
i^e  *r  ->  :r.  tie  rrr^tcM  iEto  the  catch-basin,  ffis  absence 
f  .  _  :.;:l*,  rr^ne=.ied  on  the  public  street,  was  prima  fade 
e-..-*c.re  zi  t-r^i^er.ce  on  the  part  of  his  mother,  and  there 
w:i  •  :  er  £*  ~ce  in  the  case  which  tends  to  show  a  justifica- 
V:c  rr  tx;use  f:c  het  fiil-re  to  look  after  him  for  fifteen  min- 
v.c^  trier  she  saw  hia  at  the  gate.  In  this  last  respect  the 
<-**  iifer*  ^:=  Slztt-y  ▼.  (rCowull,  153  Masa.  94,  and  Creed 
▼.  JT<r<ri*Z  195  Mass.  291.  The  doctrines  stated  in  CKbbon* 
t.  W.^Tui  !S5  Mass.  333,  are  applicable  to  the  facte  of  this 
ca«.  ari  are  deviate  of  it:  Weight  ▼.  Maiden  etc  B.  B.  Co.,  4 
A::«n,  2S3;  CuLsa  ▼.  &*»,  9  Allen,  40L 
Excei^Jiis  crerruiedL 


XrciasDca  ce  Can-Baas* — Krncr  of  OoomiBVfoaT  Haou 
T*tf5t:-ir  i^:intM  7*B=g  to  take  care  of  bimaetf,  it  m  the  duty  of 
k»  rrv^er  {caaaiaa  to  out  for  fc"»;  and  in  aa  action  to  recover  for  injuries 
<ar*M  by  the  E«s.^t«fi3e  of  another,  if  bs  coatodian  wae  negligent,  that 
a**:  rr«e  »  r=fi»d  u>  the  child:  Caxj  ▼.  SMC*,  152  Maes.  04;  23  Am. 
S*  K^v  $**  and  w**:  PH*m>y  He.  tf*.  Co.  ▼.  Ftate^  27  Ind.  SIS;  92  Anu 
IVc.  tx'^  and  aotft.  The  contrary  doctrine  ia  maintain/id  in  Pratt  Ooat  etc 
<V  V  A"»t>»,  83  Ala.  371.  S  An.  St.  Rep.  751,  and  Wfmoro  y.  MaAatka 
<;*v*  78  Iowa.  SW,  16  An.  St.  Rep.  44*  while  ia  AV/ottem  B.  R.  Co. 
▼  «;- ***;**  88  Va.  267.  29  Am.  St  Rep.  718,  and  note,  and  Water*  Union 
l«c  IV  t,  Hyfmsm.  8»  Tea.  4«C  »  Am  St.  Rep.  75Mt  was  held  *ha*  the 
aatltjenee  of  the  parent  oaaaing  tan  ehild'a  injury  woald  bar  a  recovery  by 
the  par*nt>  bat  wonid  not  be  impated  to  the  child.  Thii  qaeetion  ia  fully 
trrated  *n  the  extended  notee  to  Weatbrook  r.  Mobile etc.  A  A  Co.,  14  Am. 
SK  R,^  »1:  Mno  efc  R+  On  T.  A*«*r,  67  Am.  Bep.  474jand  Kerr  t. 
/W^m.9  Am-  Rea,  148,  aad  the  note  to  Tmtmior,*.  *m»<***c.*.*. 
<*%  1M  Aav  8*.  Rep.  510. 
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WlSWELL  V.  DoYLB. 
(160  lUaUCBvam, eZ] 
MmiMtam  ev  A  Pa*MY  in  mnVring  a  chfld  to  go  upon  a  publle  stroe\ 
unattended,  when  H  is  too  young  to  exercise  proper  oare  of  itsslf,  wiD 
not  proofed*  a  recovery  for  injuries  sustained  by  it  from  the  negligence 
of  a  third  person,  if,  while  on  the  street,  it  did  nothing  which  could  bo 
doomed  careless  if  its  movements  had  been  directed  by  an  adult  person 
in  charge,  of  ordinary  and  reasonable  prudence.  Hence,  if,  though 
ouaotouded,  it  started  to  ran  across  a  street  in  front  of  a  horse  and 
carriage  then  standing  atiU,  and  in  charge  of  tho  owner,  who  was  sitting 
in  the  vehicle  talking  to  another  person,  and  snob  owner,  without  look- 
ing, suddenly  started  his  horse,  and  thereby  caused  it  to  run  over  tho 
child,  the  negligence  in  leaving  it  without  attendants  does  not  preclude 
a  recovery*  if  its  act  in-  running  acreou  the  street  under  tho  oircum- 
otanoeewaa;  intfc+opiaied  of  the  jorj,  sueh  an  ant  at  it  might  have  boon 
permitted  and  directed  to  do  had  it  boon  in  charge  of  a  prudent  adult* 

Tort  for  pensonal  injuries  to  plaintiff's  intestate,  a  ohild 
four  years  of  age,  suffered  by  her  from  being  run  over  in  a 
public  street  by  a  horse  and  carriage-  r/fefted  amd  driven  by 
the  defendaatv  The  plaintiff  asked  the  court  to  instruct  the 
jury  as  follows:  "It  does  not  necessarily  follow,  because  a 
parent*  negligently  suffers  a  child  of  tender  age  to  cross  a 
street,  that  therefor*  the  child  cannot  recover.  If  the  child 
without  being  able  to  exercise  any  judgment  in  regard  to  the 
matter,  yet  does  no  aot  which  prudence  would  foTbid,  and 
omits  no  act  which  prudence  would  dictate,  there  has  been 
no  negligence  which  was  directly  contributory  to  the  injury. 
The  negligence  of  the  parent  in  such  a  case  would  be 
remote."  This  instruction  was  refused,  and  the  following 
given:  "  In  this  case  I  do  not  think,  and  I  know  it  would  not 
be  right  for  the  court  to  say,  as  a  matter  of  law,  that  the 
mother  was  careless  in  allowing  the  child  to  be  on  the  side* 
walk;  or  that  the  child  itself  was  so  negligent  as  not  to  be 
able  to  recover  in  thisoase.    The  court  does  not  undertake  to 

decide  that.    It  is  for  you The  law  says,  if  the  parent 

is  careless,  and  the  carelessness  of  the  parent  contributed  to  the 
injury,  then  that  is-  to  affect  the  right  of  the  child  to  recover 

as  much  as  the  carelessness  of  the  ohild  itself  would 

Therefore,  take  the  first  part  of  this  case,  and  say  as  men  with 
experience,  that  you  have  the  knowledge  of  children,  and  say 
whether  or  not  this  accident  was  caused  by,  or  in  part  by, 
want  of  care  on  the  part  of  that  mother.  If  you  find  that 
she  did  not  exercise  that  degree  of  care  which  the  law  requires 
of  a  parent,  and  which  parents  of  ordinary  love  and  affection 
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dhlUren.  and  prsdence  and  foresight  mud  knowledge  about 
eh^ibood,  W2zA  lake  usier  the  circumstances,  that  ifl  the 
care  whirh  this  wcz^an  ought  to  hare  taken  in  this  case,  and 
ycc  will  i-*ciie  whether  she  waa  or  was  not  careless.  Then 
as  to  the  ehili  itself.  Of  course,  a  child  four  Tears  of  age, 
£r:~  fts  £-«r*r:*-3e  and  want  of  knowledge,  the  degree  of 
car*  an«i  the  tz :  ~-t  cf  care  th.it  too  would  expect  of  such  a 
c  -  1  I  w:cli  tit  be  utry  great.  They  may  exercise  some  care, 
aci  th*  irj^ree cf  care  is  to  be  measured  by  the  capacity  of 
th*  ch.l  i.  and  jcc  are  cot  to  j^dge  the  child  by  the  standard 
wr  _:i  t:«-  wccli  arr>  to  an  adult.  If  the  care  or  careless- 
aess  of  lie  siccher  and  chCd,  combined  or  separate,  con- 
tnrcdcc  to  this  i^j^x,  them  this  action  cannot  be  maintained." 
V«ri:ct  for  the  p^siztiiL  and  the  defendant  alleged  excep- 
ts;:! 


IT.  Tunrr  mmi  tt  W.  Ceo*,  far  the  plaintiff. 
*.&**>  far  tha 


Aiaac  J.  The  piaintbTs  counsel,  in  the  request  for 
w*::h  was  refused,  sssiiinfd  that  the  child's 
tccier  r^rrtt  be  Ixini  to  have  been  negligent;  bat  his 
r*s :-*>*  *^s  5cc:>i*i  en  the  Tiew  that,  although  it  was  care- 
test  :r.  ibe  acc:«  to  alLow  her  children  to  be  upon  the  street 
cr*;:*c:i*d.  sell  her  negligecce  did  not  lead  to  the  accident, 
a$  :^*r*  was  rc*h:-g  in  the  conduct  of  the  child  herself 
w>  c*  «u  ir^vesinect  with  due  care. 

I:  is  c*t^&:t:>  rv*?:b>  far  a  case  to  exist  where,  although  it 
r*  vr  .>e  c&?*!«e*  a?  jet  a  yocrg  child  go  alone  upon  a  street,  yet 
*•  ;.-.*  c>:-i  rr.iT  hare  been  ir.jured  by  the  carelessness  of 
ec  ^w>  «^**  wh:>  it  was  in  a  place  proper  for  young 
c>.  V.**e  re  >*„  *ri  wr  .>  ir.r.g  roshing  likely  to  lead  to  its 
«  ;-"T-  *vV.«t  a  chili  :s  tco  youag  to  ha*e  any  intelligence 
vv  d'scrtv.on  in  retard  to  taking  care  of  itself  in  a  public 
*;nr*K  a*d  wSe*  i:  i*as  carelessly  been  allowed  to  go  there 
M;  s5,vro^d;  $u;^  wh.ie  crvx*  the  street  it  may  hate  done 
tto*>-j  wh:c>  wvx:.d  be  de*:»d  dangerous  or  lacking  in  due 
>w*s.  jmv\  ded  its  r.^rer.^ets  had  been  directed  by  an  adult 
)vt>vm  ovf  r**$v>r*r>  asd  ordinary  ptwdenoe  in  charge  of  it, 
awd  >r*  it  n**y  >***  been  hurt  throngh  the  carelessness  of 
*u>MS<*r  |ysTfvvv  Vnder  such  cutnmstanesa,  it  may  recover 
^Um^  tor  th*  i.-ury:  ; t^ea  ▼.  5antk,  KM  Mass.  52;  6  Am. 
U*iv    l$$v  ^,\vw  W  fw.umt,  135  Mass.  SSS;  Collin*   r. 
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South  Boston  R  R.  Co.,  142  Mass.  301;  56  Am.  Rep.  675; 
Casey  v.  Smith,  152  Mass.  294;  23  Am.  8t.  Rep.  842;  Mc- 
Gviness  v.  Butler,  159  Mass.  233;  88  Am.  St.  Rep.  412.  The 
plaintiff's  request  was  in  accordance  with  this  view  of  the 
law,  but  the  presiding  justice  declined  to  give  it,  stating  in 
the  bill  of  exceptions  that  he  did  not  regard  it  as  appropriate 
to  the  evidence  in  the  case,  or  required  by  the  state  of  the 
evidence. 

In  order  to  test  the  correctness  of  this  refusal,  let  it  be 
assumed  that  the  mother  was  careless  in  allowing  her  chil- 
dren to  go  unattended  upon  the  street,  and  that  the  children 
were  both  too  young  to  have  any  judgment  or  discretion  of 
their  own.  Under  these  circumstances,  the  plaintiff  must  be 
held  to  show  that  the  child  did  nothing  upon  the  street  which 
would  be  deemed  dangerous  or  careless  if  its  movements  had 
been  directed  by  an  adult  person  in  charge,  who  was  of  ordi- 
nary and  reasonable  prudence. 

The  plaintiff's  evidence  tended  to  show,  and  the  jury  would 
buve  been  warranted  in  finding,  that  the  children  were  across 
the  Btreet  from  their  home,  seeing  others  jump  the  rope;  that 
the  street  was  about  fifty  feet  wide,  and  very  frequently  trav- 
eled; that  the  only  carriages  and  horses  at  that  time  upon 
that  part  of  the  street  were  those  of  the  defendant  and  of 
Webb;  that  just  before  the  accident  the  defendant  sat  in  his 
carriage  looking  back  and  talking  with  Webb,  who  was  sit- 
ting in  another  carriage  just  behind;  that  there  was  one  horse 
to  each  carriage,  and  both  horses  were  standing  still,  and 
under  control  of  their  drivers;  that  the  child  started  to  run 
across  the  street  just  in  **  front  of  the  defendant's  horse 
while  the  horse  was  standing  still,  and,  when  it  got  almost  in 
front  of  the  horse's  head,  the  defendant,  while  looking  behind 
him  and  talking  with  Webb,  and  without  looking  ahead, 
reined  up  his  horse  quickly  and  started  up  quickly,  and  ran 
over  the  child.  We  cannot  say,  as  matter  of  law,  that  if  a 
nurse,  or  other  competent  person,  had  been  in  charge  of  the 
child  at  the  time,  and  had  told  it  to  run  across  the  street  in 
front  of  the  defendant's  horse,  this  would  have  been  a  care- 
less or  negligent  thing  to  do.  Teams  are  often  stopped  in  the 
streets,  sometimes  in  the  middle,  and  perhaps  oftener  on  the 
sides.  The  evidence  tended  to  show  that  the  defendant's 
horse  was  under  control,  and  was  not  restive  or  impatient, 
and  that  it  waited  quietly,  until  the  defendant  started  it  up 
without  looking  to  see  if  anybody  was  in  the  way.    It  seems 
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to  m  that  the  new  of  the  law  involved  in  the  request  for 
icAtractiaN  was  net  sufficiently  expressed  to  the  jury;  that 
the  evidence  of  the  plaintiff  was  each  as  to  entitle  the  plain- 
tiff to  hare  that  doctrine  stated  to  the  jury  with  proper  expla- 
nations; acd  that  the  plaintiff  may  haye  suffered  from  the 
omissofft  to  do  sol 


or  Pom.  Wnwn  Will 

■  naghgmtlj  amoved  by  ita  parens*  to  go  into  the  pab- 
>  act  w^ee  filial  i  woald  forbid,  there  ia  no  negU- 
£a?ary  to  aa\  aajaxy  whack  will  yeyent  a  recovery  by  the  child: 
lanm.  «;  C  Asm.  Re*.  MB;  Of  *.  JereysfMond  Are*  ale. 
t  tU.4C*L  TUT;  Id 
.ja*  fi  Y  I  21*  ft*  Aea. 


McGrra  «.  Shattuok. 


from  ber  place  of 
by  tin  ooaduaan  of 


tin  parila  iaoi* 

.—A  I**rousi  aud  a  Coach- 
of  a  borae  and  vehicle  in  which 
»  bar  phew  of  work  are  fallow* 

$»«e  s*„"*.Mjte  *a£tr*d  :rva*  tt*  accl^eaoe  of  the  rnaihinm 
Mvcts*  4^?  Sb&ta>t. — C^G&Lia  Voiron.— If  a  vehicle  in  which  a  servant 
to  %»  ro*  a*  tfc*  ^uaw  X  w\ari  m  w— f<  by  reaaoa  of  soft  baring  a  proper 
***V  end  tfejn  at  *£*>?«*,  anal  aba*  Wfig  awore  of  it»  peita  in  a  camp- 

v         __  *         —       >  •_  *    _v  *       _*  m       "  _*  ■*  m.  M         •»    •       ei  ■ 

?**>**  t&aa  th*  ne^c^—it*  of  tbe  \m\   fii,  and  if  i»  lead*  to  injary,  ahe 
e*»  *v*  frK***c* 


Tom  *£*:>:$*  WU^aaK  &  Shattuck  and  his  wife  Elisabeth, 
i\r  p*r*c;«4u  i:K;sr^  a«>R£*d  to  hare  been  occasioned  to  plain- 
ts Vy  i  ^1  ^«v^  Tbe  iCi:r.5iff  was  employed  as  a  laundress 
by  lh#  vicV,  vU^fc^  a~d  b*r  heme  being  some  distance  from 
h*r  1\ju>*  of  wwriu  t^  d^vrsiante  sent  their  carriage  and 
<svtohn:*i\  vvt  $*v*r*^  vxvaskvis  to  convey  her  from  her  homo 
*>  lh<^r*.  v\*  th*  xi.u  th*  icv*:iecst  occurred,  when  the  team 
anvl  th*  tswAo^wsan  *rr:r*v:,  the  plaintiff  noticed  that  one  of 
th*  avAi«  wf  tN*  aagm  was  gooe.  ar.d  oa  being  told  that  it 
wa*  btv&rn%  ar  J  $*<*ng  t;\*t  there  were  more  persons  than 
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oould  comfortably  ride  on  the  remaining  seat,  she  got  a  camp- 
chair  and  placed  it  in  the  wagon,  directly  back  of  the  seat, 
and  sat  thereon,  holding  her  little  boy  in  her  lap,  while  the 
coachman  and  a  dressmaker  sat  on  the  seat  The  coachman 
drove  rapidly  down  a  slight  grade  to  a  point  where  he  was 
required  to  turn  a  corner,  and  there,  raising  his  hand  to  salute 
a  friend,  did  not  retain  proper  control  of  the  horse,  and  it 
turned  so  short  that  the  wagon  slewed  round,  the  fore  wheels- 
striking  some  object,  and  the  plaintiff  was  thrown  out  and- 
injured.  The  court,  at  the  request  of  the  defendants,  ruled 
that,  under  these  oircumstanoee,  the  plaintiff  was  not  entitled 
to  »eover.  A  verdict  far  the  defendants  was  therefore 
directed,  and  the  plaintiff  alleged  exceptions. 

F.  H.  Oaads,  for  the  plaintiff. 

C.  E.  Burke  and  T.  P.  Pingree,  for  the  defendants. 

41  Allbn,  J.  1.  The  plaintiff  must  be  regarded  as  baring 
been  in  the  service  of  the  defendants  at  the  time  of  the  acci- 
dent. Whether  the  transportation  of  the  plaintiff  was  entirely 
gratuitous,  as  it  seems  to  have  been,  or  whether  it  was  in  pur- 
suance of  such  an  understanding  between  the  parties  thut  it 
may  be  deemed  to  have  been  a  part  of  the  contract,  in  either 
case  it  was  incident  to  the  service  which  the  plaintiff  was  U> 
perform,  and  closely  connected  with  it  In  this  respect  the 
case  falls  directly  within  the  principle  of  OilUhannon  v» 
Stony  Brook  R.  R.  Co.,  10  Cu6h.  228.  See,  also,  Seaver  v» 
Boeton  etc.  R.  R.  Co.,  14  Gray,  466;  Gilman  v.  Eaetern  R.  R* 
Corp.,  10  Allen,  233,  238;  S7  Am.  Dec.  635;  Holden  v.  Fitch- 
burg  R.  R.  Co.,  129  Mass.  268,  272;  87  Am.  Rep.  343;  &  Brier* 
v.  Boeton  etc.  R.  R.  Co.,  138  Mass.  387;  52  Am.  Rep.  279; 
Ryan  v.  Cumberland  Valley  R.  R.  Co.,  23  Pa.  St  384;  Man* 
ville  v.  Cleveland  etc.  R.  R.  Co.,  11  Ohio  St  417;  Higgins  v. 
Hannibal  etc  R.  R.  Co^  **  36  Mo.  418,  433;  EtoaU  v.  Chi- 
cago etc.  Ry.  Co.,  70  Wis.  420;  5  Am.  St.  Rep.  178.  The  acci- 
dent happened,  it  would  seem,  in  consequence  of  the  negligence 
of  the  driver,  who  was  a  fellow-servant  of  the  plaintiff.  There 
was  no  evidence  that  the  defendants  were  negligent  in  tho 
employment  of  this  driver,  and  there  is  no  contention  or  sug- 
gestion by  the  plaintiff  to  that  effect.  The  case,  therefore,  is 
the  ordinary  one  where  an  accident  has  occurred  through  that 
negligence  of  a  fellow-servant  and  no  recovery  can  be  had. 

2.  The  plaintiff  further  contends  that  the  defendants  were- 
negligent  in  failing  to  furnish  a  safe  and  suitable  wagon.     If 


[M 

lbs  wagon  was  unsuitable  by  reason  of  the  want  of  the  second 
scat,  this  was  obvious;  and  if  the  plaintiff,  being  aware  of  it, 
am*  fit  to  put  in  a  camp-chair,  and  to  ait  in  it,  and  if  toil 
anode  of  riding  was  unsafe,  it  was  her  own  act,  rather  than 
the  negligence  of  the  defendants,  that  led  to  the  injury. 
Exceptions  overruled. 


to  Brvmm  t.  Smith,  22  Am.  St,  Bap. 


Whsst  td  Rslatio*  Si- 
te of  a  wimn  master,  engaged  in 
•abject  to  the  sum  general  control,  and  paid  out 
feCow-osrsants:  Georgia  Pec.  JB*.  Cb,  r.  Damt,  92  Ala. 

▼.  8L  Jctepk  etc  Bf.  Co.,  103 
B«*  M.  and  note;  Jfssray  r.  A  Xaaw  afe  A^  On. 


Sauatdkbs  u  Bennett. 


nsiMaauanaaraL  OL] 
Lraat.— Taur Laaoa  Is  PaavuaMZD  "Br  the  Go: 


»wa  BcnjaasP  ia  mot  established  by  proving  his  knowledge 
■nam  labor  vu  being  performed,  when  it  does  not  appear  tea*  ha 


van  doing  taw  work,  nor  ander  what  coo  tract,  nor  that  an  j 
sm%ht  be  rhimsdL  and  be  does  not  in  words  express  bis 


sk*  Lost— Owns  or  Psotott,  Who  Ia— One  ia  poeeession  of 
contract  to  poreaass  cannot  be  regarded  as  aa  owner 
of  taostatats  respecting  awrhsmVs  liana  Noroea 
forced  sgsinst  sn  shim  sue  after  be  has  acquired  the  legal 
title*  aniens  be  has  estopped  sjsnself  from  denying  that  be  was  the  owner 
at  a  prvar  data 

QAsm. — If  oas  ia  possession  of  land  ander  an  agree* 
tto  snirssMS.  contracts  far  the  erection  of  a  bailding  thereon,  and 

aa  a  part  of  the  sssss  transaction,  execatee  a  mortgage,  the 
of  the  satslango  hi  paraasoaat  to  any  Hen  exkting  ia  fever  of  s> 


*C  &  tfsyd**,  for  lbs  petitionee. 

HI  Aursar,  for  the  respondent 

«•  Holms*,  J.  This  is  a  petition  to  establish  a  mechanic's 
lien  for  labor  in  erecting  a  building.  The  respondent,  Bennett, 
saade  the  contract  with  the  petitioner.  At  that  time  Bennett 
«jraa  i»  possession  of  the  land  under  a  contract  to  purchase  it. 
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Priest,  the  managing  owner  of  the  land,  knew  that  the  labor 
was  being  furnished.  While  the  work  was  in  progress  Ben* 
nett  received  a  conveyance,  and,  as  part  of  the  same  transac- 
tion, gave  a  mortgage  to  one  Pierce.  When  Pierce  took  the 
mortgage  he  knew  that  the  labor  bad  not  been  paid  for,  but 
it  does  not  appear  that  he  knew  it  before  that  moment.  The 
court  ruled  that  the  lien  could  be  maintained  only  for  the 
labor  furnished  after  the  date  of  the  conveyance  to  Bennett, 
and  that  it  was  subject  to  the  mortgage  to  Pierce,  evidently 
taking  the  ground  that  only  from  and  after  the  moment  of 
the  conveyance  and  mortgage,  was  the  labor  performed  "  by 
consent  of  the  owner  of  such  building/9  within  Public  Stat- 
utes, chapter  191,  section  1. 

The  facts  that  Priest  knew  that  the  labor  was  being  fur- 
nished, and  that  he  spoke  with  Bennett  about  furnishing  a 
frame  for  the  house,  do  not  import  consent  on  his  part  in  such 
sense  as  to  satisfy  the  statute.  Consent  has  been  treated  as 
meaning  conduct  expressive  of  consent:  Hayes  v.  Festenden, 
106  Mass.  228.  It  may  be  that  silence  is  such  conduct  under 
some  circumstances;  but,  as  the  petitioner  did  not  know  that 
Priest  was  an  owner,  and  as  it  does  not  appear  that  Priest 
knew  who  was  doing  the  work,  or  under  what  contract  he 
was  doing  it,  or  that  any  lien  was  or  might  be  claimed  by 
any  one,  Priest's  silence  ought  not  to  have  such  a  meaning 
attributed  to  it  in  this  case:  Hayes  v.  Fessenden,  106  Mass. 
228,  230;  Conant  v.  Brackets  112  Mass.  18;  Davis  v.  Hum- 
phrey,  112  Mass.  309,314;  O'Connerv.  Hurley,  147  Mass.  145, 
148.  Again,  the  case  is  not  like  those  where  the  contract 
between  the  owner  and  the  purchaser  requires  the  latter  to 
build,  and  thus,  by  implication,  authorizes  him  to  employ  the 
necessary  workmen:  McCue  v.  Whitwell,  156  Mass.  205,  207; 
Carew  v.  Shibbs,  155  Mass.  549,  551. 

Hayes  v.  Fessenden,  106  Mass.  228, 231,  also  shows  that  Ben- 
nett cannot  be  regarded  as  the  owner  within  the  meaning  of 
the  so  statute  before  the  moment  of  the  conveyance  to  him, 
notwithstanding  his  subsequent  acquisition  of  title.  Other 
decisions  establish  that  his  merely  instantaneous  seisin  at  that 
moment  did  not  give  the  petitioner  priority  over  the  mort- 
gage executed  at  the  same  time  as  part  of  the  same  trans- 
action: Perkins  v.  Davis,  120  Mass.  408;  Ettridge  v.  Bassett, 
136  Mass.  314,  317.  See  Woodward  v.  Sartwell,  129  Mass.  210, 
211.    14  at  the  moment  of  the  mortgage,  there  was  no  lien 


the 
better  there 
by  actually 


r— A 

for  the  doing  of  work 
or  the  fmntkbing  of  sneAeriala:  Jam  v.  McCartk*  96  ChL  484;  II  Am.  8k 

M  acHAJntft  Lo»— To  What  Irbm  Amoju&— A  mechanic  •  lien 
will  attach  to  as  oqwteUo  mtanet  in  load  held  wader  a.  eosxtraj*  of  pnrchnee: 
/Wfoier  v.  Aw*;  155  Fa.  St.  575;  35  Am.  St.  Bop.  881,  and  note  See,  alao, 
too  extended  note  to  Lpm  t.  Jfc£a#fc»,  45  Am.  Dec  678. 

MicBASirit  Lekbt — Pmonrrr. — A  lien  for  labor  or  material  b  paramount 
to  the  lien  of  a  mortgage  executed  after  the  budding  waa  commenced,  bat 
before  such  labor  or  materiel  waa  furnished:  H«at*n  «fc.  Heater  Oo.  ▼.  Oar* 
don,  2  H.  D.  846;  88  Am  St.  Bam.  776;  and  note  with  the  cues  collected. 


G  A  MB  WELL  FlBB  ALABM  TfiLEGBAPH  Co.  V.  CbANR. 


[100  MjmACBvurm,  60.] 
Oovteaot  nf  Rbstraikt  of  Trap*.— A  contract  made  by  a  vendor  on  eell- 
ing  hie  business  to  a  corporation  that  he  will  not  engage  In  the  business 
of  manufacturing  or  selling  fire  alarm  and  police  telegraph  machines 
and  apparatus,  nor  enter  into  competition  with  such  corporation,  either 
directly  or  indirectly,  for  the  period  of  ten  years,  is  illegal  and  void  an 
being  in  restraint  of  trade,  and  not  limited  aa  to  place,  and  aa  mani* 
fasting  a  purpose  to  prevent  the  manufacture  and  sale  by  the  vendor  of 
any  instruments  whioh  would  serve  the  same  purpose  aa  those  made 
and  sold  by  the  corporation,  and  thus  enable  it  more  completely  to  con* 
trol  the  market. 
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Soit  in  equity  against  Moses  Q.  Crane  and  Frederick  W. 
Cole  to  enjoin  any  violation  of  a  contract  made  between  Cole 
and  the  plaintiff  corporation.  In  the  trial  court  the  follow- 
ing  decree  was  entered:  u  And  now  this  case  came  on  to  be 
heard,  and  was  argued  by  counsel,  and  thereupon,  upon  con* 
eideration  thereof,  the  court  doth  find  that  the  defendant 
Crane's  acts  in  forming  the  Municipal  Fire  Alarm  and  Police 
Telegraph  Company  in  connection  with  others,  in  subscribing 
and  paying  for  stock  therein,  in  acting  as  the  treasurer  and 
director  thereof,  and  as  a  stockholder,  officer,  and  director 
aiding  such  corporation  in  competition  with  the  plaintiff,  are 
in  violation  of  his  agreement  with  the  plaintiff,  whereof  a 
copy  is  attached  to  the  bill,  and  it  is  thereupon  ordered, 
adjudged,  and  decreed  that  the  defendant  Crane  be  enjoined,, 
during  the  period  covered  by  the  said  agreement,  from  com* 
peting,  directly  or  indirectly,  as  officer,  member,  or  employee 
of  any  corporation,  or  in  any  other  manner,  with  the  plain- 
tiff, and  from  -aiding  or  assisting  by  counsel,  advice,  or  other- 
wise any  corporation,  or  any  officer  or  member  thereof,  or  any 
other  person,  in  suoh  competition;  and  that  he  be  further 
enjoined  from  assigning  any  patent  for  any  invention  made 
by  him,  or  any  such  invention,  or  any  interest  in  any  such 
patent  or  invention,  relating  to  the  apparatus  in  such  agree- 
ment referred  to,  or  any  such  patent  or  invention  or  interest 
therein  of  the  kind  described  in  the  said  agreement,  except 
in  accordance  with  the  terms  of  the  said  agreement,  and  that 
the  plaintiff  recover  its  costs  against  the  defendant  Crane, 
and  that  as  against  the  defendant  Cole  the  plaintiff's  bill  be 
dismissed,  with  costs." 

M.  Storey  and  S.  L.  Powers,  for  the  plaintiff. 

J.  Q.  A.  Braekett  and  S.  J.  Elder,  for  the  defendants. 

**  Field,  C.  J.  The  plaintiff  company  and  the  defendant 
Crane  have  each  appealed  from  the  decree  of  the  superior 
court.  The  principal  question  is  whether  the  following  stipu- 
lation in  the  contract  between  the  plaintiff  and  Crane  is  void. 
The  stipulation  is:  "Said  Crane  further  agrees  not  to  engage 
in  the  business  of  manufacturing  or  selling  fire  alarm  or 
police  telegraph  **  machines  and  apparatus,  and  not  to 
enter  into  competition  with  said  Oamewell  company,  either 
directly  or  indirectly,  for  the  period  of  ten  years  next  ensu- 
ing after  the  date  of  this  agreement."  Crane  had  been  a 
manufacturer  of  fire  alarm  and  police  telegraph  apparatus 


Q*  January,  Is&L 
La  LsfeL 

:cta  *  oonxracs.  wtux  :h*  giainnrT  «»p"f  tn  da  ail  of  its 
aiamuaetunng.  BEeTBtiri^t  shsfc  :he  company  *  wan  to)  have 
of  ja  cents  of  mine  oar  a  term  at  tan  years,  and  to  give 
a*l  :ts  rnenaia*?:ur:ii£  3u  Moses  «x.  Crane  or  Crane  ft  Co-,  and 
v»ey  j^seed  sot  to  reimnete  vita  die  Gamiiaiiil  company  dar- 
i.  $  -.hat  ^irue.'*  Tine  is  me  contract  which,  was  annulled  by 
c;e  contract  m  soul  By  die  contract  in.  am*  Ci 
e5n7e^ed  to  ^ae  sampan  7  aiL  his 

ami  itaer  property  oaed  in,  erconneetad  with*  his  bmanaas  of 
ai aaoActd  nnaj  lbr  said 
p'truj  aian.ifacuired,,  and  caw  maiamni  of 
way  nettiming"  to  aaid  bosinaas  of  amaanfiactaanaa;  in  his 
faov^ry  at  5"*wton  ILgn  lands,  in  If inanirhmrrtfca.  and  hr  agrrrd 
to  ;ranacer  to  aaid  company  exclusive  rights  nader.  and  control 
of.  ai.  lasers  patent  3or  dra  alarm  and  police  apparatus  only 
<vvr.ed  or  ccr-sriLed,  wricLly  or  in  part,  by  hinu  together  with 
es.~  ^ive  rl.zh.ca  artier,  and  contra!  of,  all  improvements  in 
*a.  :  5 re  al&rx.  a~d  police  apparatus  only  made  by  him  np  to 
tr.e  date  of  the  eociract,  and  he  gave  to  aaid  company  the  "  first 
cy..  >n  to  purchase  or  obtain  exclusive  control  for  fire  alarm 
ar.d  police  purposes  or.ly,  under  any  and  ail  letters  patent, 
ir..  v*over:.er.:a  applicable  to  such  apparatos  which  may  be 
nv.  .*  by  said  Crane  daring  the  term  of  ten  years  next  ensn- 
\H  niter  tr^e  date  of  this  agreement,"  etc.  The  consideration 
to  he  paid  was  thirty  thousand  dollars  in  cash  and  notes,  and 
in  addition  to  this  such  on  wrought  stock,  machinery,  etc.,  as 
w;t*  on  hand  at  the  date  of  the  transfer,  and  was  not  included 
in  the  schedule  attached  to  the  contract,  was  to  be  paid  for, 
at  the  "cost  price,  to  be  fixed  by  appraisaL"  Crane  also 
agreed  to  let  his  factory  to  the  company  at  a  reasonable  rent, 
if  the  company  desired  to  hire  it  The  company  actually 
paid  Crane  about  forty-seven  thousand  **  dollars,  as  the 
consideration  of  the  contract  and  the  property  conveyed. 

The  plaintiff  contends  that  the  agreement  "not  to  engage 
(n  the  business  of  manufacturing  or  selling  fire  alarm  or 
police  telegraph  machines  and  apparatus,  and  not  to  enter 
into  competition  with  said  Gamewell  company,  either  directly 
or  indirectly,  for  the  period  of  ten  years,"  etc.,  is  not  void  as 
being  In  restraint  of  trade:  1.  Because  it  is  an  agreement 
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pertaining  to  "  property  and  business  proteoted  by  patents"; 
2.  Because  tbe  restraint  is  only  co-extensive  with  the  business 
Bold,  and  is  necessary  to  enable  tbe  company  to  enjoy  folly 
what  it  has  bought  and  paid  for;  and  3.  Because  it  relate*  to 
a  single  commodity  not  of  prime  necessity,  and  not  a  staple 
of  commerce:  See  Central  Shade  Roller  Co.  v.  Cuehman,  148 
Mass.  358;  Morte  Twist  Drill  etc.  Co.  v.  Morse,  103  Mass.  78; 
4  Am.  Rep.  513;  Gloucester  Isinglass  and  Glue  Co.  v.  Russia 
Cement  Co.,  154  Mass.  92;  26  Am.  St.  Rep.  214. 

There  seems  to  be  no  reason  why  the  defendant  Crane 
should  not  assign  the  patents  and  inventions  which  he  agreed 
to  assign,  if  there  are  any,  and  no  serious  objection  has  been 
raised  by  the  defendant  on  this  part  of  the  case.  The  defend- 
ant contends  that  he  has  a  right  to  assist  in  forming  a  corpo- 
ration, and  to  act  as  one  of  its  officers,  the  business  of  which 
is  to  manufacture  and  sell  fire  alarm  and  police  telegraph 
machines,  which  are  not  made  under  any  patents  owned  by 
the  plaintiff,  or  under  any  patents  which  he  has  agreed  to 
assign  to  the  plaintiff,  or  which  the  plaintiff  has  elected  to 
purchase  under  the  option  given  in  the  contract,  even  although 
by  so  doing  he  enters  into  competition  with  the  plaintiff  in  its 
business.  He,  in  effect,  concedes  that,  so  fur  as  the  business 
is  protected  by  patents  which  he  has  assigned  or  agreed  to 
assign,  the  restraint  is  valid.  It  appears  that  there  are  "  a 
dozen  or  fifteen  concerns  in  the  United  States  engaged  in  a 
somewhat  similar  business."  The  defendant  testified  that 
he  looked  up  the  number  of  patents  pertaining  to  this  branch 
of  the  art  in  1881,  and  that  there  were  then  about  five  bun* 
dred.  The  defendant  contends  that  he  ought  to  be  able  to 
use  his  own  patents  for  subsequent  improvements  applicable 
to  such  apparatus  if  tbe  plaintiff  does  not  elect  to  purchase 
them;  that  he  was  previously  a  manufacturer  of  fire  alarm 
and  police  telegraph  apparatus,  and  not  a  seller  thereof;  that 
the  goodwill  which  *4  attached  to  his  business  was  that  of 
a  manufacturer  who  did  not  sell  his  manufactures  in  the 
market;  and  that  it  is  against  public  policy  that  he  should 
be  restrained  from  exercising  his  peculiar  skill  any  where  in 
the  United  States,  or  in  the  world,  for  the  period  of  ten  years. 
The  apparatus,  as  the  defendant  contends,  which  he  has  a 
right  to  manufacture  and  sell,  is  not  secret  machinery,  and  is 
not  protected  by  any  patents  which  the  plaintiff  owns  or  has 
a  right  to  control,  but  is  apparatus  either  not  protected  by 
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ef  his  own,  or  of  otfatr 


which  this  laatnitiun  can  bo 

lably  nsceaaary  for  tbo  bene- 

Ibo  property  it  bought  of 

that  tbo  law  in  modem 

public 

modern  earn  in  this 

contract  ia  restraint  ol 

bee*  limited  aa 

18  Allen,  370, 90  Am.  Dec. 

carrying  oa 

."audit 

copartnership 

,"  the  defendant  **  shall  not* 

alone  or  jointly 

wi;h  or  aa  agent  ibr,  any  person  or  pereona  whomsoever,  eet 
uiv.  exercise,  or  carry  on  the  aaid  trade  or  boeineee  of  manu- 
fac*;ir?ag  aci  eeLiag  nhus  mlkia»  at  any  place  within  the 
afotvsaai  ccc  ircawealta  of  Massachusetts,  and  shall  not  nor 
w;  j  se;  up*  r:  si>*%  or  encourage  any  oppoaition  to  the  said 
U*  >  or  hu5:r.«se  h*reaner  to  be  carried  oun  by  the  plaintiff. 
The  n>a*  u figure  of  shoe-cottars  waa  an  art  which  could  be 
carried  on  only  by  persons  instructed  in  it,  and  the  business 
w  .s  cv  r.£:  e*i  to  the  plaintiff  and  three  other  persona,  but  the 
court  held  the  a^r^rseut  To:d. 

1»  BM-yp  r.  /*m*r,  146  Mass.  469, 4  Am.  8t  Rep.  339,  the 
pIa:r.;itF%  b*::.g  engaged  in  the  manufacture  and  sale  of  bed- 
qu;i:s  and  con.  forts  i>ies^  conveyed  to  the  defendant  his  "  entire 
bus.::e*s  plant  and  enterprise  aa  a  manufacturer  of  and  dealer 
in  htdquilte  and  cvuifortablca,"  together  with  the  goodwill  of 
the  business  and  all  the  machinery,  implements,  and  utensils 
used  by  him  in  said  business,  and  agreed  u  that  for  and  dur> 
ii  g  the  period  of  five  years  ••  from  the  date  hereof,  he  will 
not,  either  directly  or  indirectly,  in  his  own  name  or  in  the 
name  of  any  other  person  or  persons,  continue  in,  carry  on,  or 
engage  in  the  lusii.t-ss  of  manufacturing  or  dealing  in  bed- 
quilts  or  coiUbrtabies,  or  of  any  business  of  which  that  may 
form  any  part/'  It  was  held  that  this  was  clearly  illegal  and 
void  as  being  in  restraint  of  trade,  because  not  limited  aa  to 
epace:  See,  also,  Pierce  v.  Fuller,  8  Mass.  223,  226;  5  Am. 
Dec.  102;  Pe  kins  t.  Lyman,  9  Mass.  522;  Stearne  v.  Barrett, 
1  Pick,  443;  11  Am.  Dec  223;  Palmer  v.  Stebbine,  8  Pick.  188; 
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15  Am.  Dec.  204;  jM<jsr*.  Thachtr,  19  Pick.  51;  31  Am.  Deo. 
119;  Oilman  v.  Dvight,  13  Gray,  356;  74  Am.  Dee.  684;  Angitr 
▼.  FF*»«\  14  Allen,  211;  92  Am.  Dee.  748;  Doom,  v.  Emerson, 
102  Mass.  480;  Dwight  v.  Hamilton,  113  Mass.  175;  BoutelU 
▼.  Smith,  116  Mass.  Ill;  ifcj*s  v.  I/pton,  125  Mass.  258;  Hand- 
Jorih  t.  Jotfao*,  150  Mas*  149. 

The  case  of  Morse  Tins*  Drill  etc.  Co*  v.  Jforw,  103  Mass. 
73,  4  Am.  Rep.  513,  is  the  case  referred  to  as  an  exception. 
The  question  aroe*  upon  demurrer.  The  agreement  of  the 
defendant  was  not  only  to  transfer  his  patents,  machinery, 
etc.,  sod  all  improvements  and  inventions,  but  "  that  he  will 
use  his  beet  etifevte  for  the  perfecting  of  improvements  in  the 
business  and  manufacture,  and  fov  suoh  alterations  and  com- 
binations wm  may  tend  to  insure  the  success  of  the  same  and 
of  the  company,"  and  that  he  will  "do  no  act  that  may  injure 
the  company  or  it*  botusessy  and  that  he  will  at  no  time  aid, 
assist,  or  enwtuaga  ki  any  ma/rarer  afey  competition  against 
the  same."  He-  also  agreed  u  to  serve  as  the  superintendent 
of  the  company  for  three  yearat"  **••  The  plaintiff  company 
was  formed*  by  the  defendant  and  others^  a«d  the  defendant's 
business  was  transferred- to  it;  he  was  a  stockholder,  and  was 
made  snperintendeat.  The  plaintiff  agreed  to  employ  the 
defendant  for  three  ytears,  and  be  was  actually  employed  as 
superintendent  up  to  the  time  he  entered  upon  a  competing 
business.  The  case  seems  to  have  been  decided  on  the  ground 
that  the  defendant  had  agreed  to  give  to  the  plaintiff  hir  ex- 
clusive services  with  reference  to  his-  mechanical  skill  and 
ingenuity  in  all  improvements,  alterations,  and  combinations 
which  would  tend  to  insure  the  success  of  the  plaintiff  in 
manufacturing  twist  drills  and  collets.  The  court  say  that 
"  the  same  principle  that  enables  a  partner  to  bind  himself 
to  do  nothing  in  competition  with  the  business  of  the  firm 
ought  to  apply  to  him.'1  The.  opinion  proceeds  to  consider 
the  English  cases  where  the  restriction  was  **  held  not  to 
extend  beyond  the  goodwill  of  the  business,  which  was  the 
subject  of  the  sale,  or  was  not  greater  than  the  interests  of 
the  vendee  required,  and  was  not  unreasonable  in  view  of  all 
the  circumstances.  This  doctrine  in  England  has  been  car- 
ried very  far:  See  Badiechs  Anilin  und  Soda  Fabrik  v.  Schott, 
S  Ch.  Div.  447;  Mills  v.  Dunham,  1  Ch.  Div.  576;  Davits  v. 
Davie*,  L.  R.  36  Ch.  D.  359.  In  thie  country  the  courts 
generally  have  not  gone  so  far,  but  the  old  law  has  been  a 
good  deal  modified  in  some  jurisdictions  in  view  of  modern 
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method*  <3t*  doing  business?  See  Oregon  Steam  Nam.  Co,  v. 
W.w.  20  XiiL  64;  F<nsi*  ▼.  .Parfc  131  U.  S.  88;  mfrm«» 
v.  c  . .  i*  '-/i  /luirtion  *£r.  Co^  4ft  U.  J.  Eq.  217;  IFtfiferw  Woodeit- 
w.tr*  .l**n.  v.  Star':^  34  Mich.  76;  22  Am.  St.  Rep.  €86; 
Jf-tr^iss  v.  Amociatmi  Press,  136  S.  Y.  333;  32  Am.  St.  Rep. 
741.  C liver  v.  Gumare.  32  Fed.  Rep.  562;  Diamond  Match  Co. 
v  R  the-.  106  3F.  Y.  473;  60  Am.  Rep.  464;  Whitney  v.  SLiytan, 
40  Me,  224w 

In  the  present  case  the  plaintiff  did  not  bay  the  goodwill 
of  a  mercantile  business,  and  the  defendant  Crane  had  no 
customers  for  fire  alarm,  and  police  telegraph  machines  and 
apparatus.  The  plaintiff  gets  every  thing  it  bowght  if  it  gets 
the  tangible  property  and  the  letters  patent,  and  the  improve- 
ment* which  the  defendant  Crane  agreed  te  convey.  The 
•tip ulatian  that  Crane  will  not  for  am  yean  aaaavnfiaetnre  or 
aeii  fire  alarm  er  police  telegraph  machines  and  apparatus, 
although  under  patents  in  which  the  plaintiff  has  no  interest, 
or  under  patents  which  it  has  refused  to  bay,  or  ander  no 
patent  at  all,  will  tend  to  give  the  plaintiff  a  monopoly  of 
the  business.  To  exclude  a  person  from  manufacturing  or 
selling,  any  where  in  the  United  States  or  in  the  world,  ma* 
chinery  designed  far  certain  purposes,,  in  which  that  person 
has  acquired  great  skill,  may  operate  to  impair  his  means  of 
earning  a  living. 

The  stipulation  seems  to  us  to  be  some  thing  more  than  is 
reasonably  necessary  to  protect  the  plaintiff  in  the  enjoyment 
of  the  property  it  bought,  even  if  that  shoald  be  adopted  as 
the  test,  upon  which  we  express  no  opinion.  The  principal 
object  of  the  stipulation  was,  we  think,  to  prevent  the  manu- 
facture or  sale  by  the  defendant  of  any  instruments  which 
would  serve  the  same  purpose  as  those  made  and  sold  by 
the  plaintiff,  and  thus  to  enable  the  plaintiff  more  completely 
to  control  the  market.  **  Large  cities  and  towns  cannot 
well  do  without  some  kind  of  fire  alarm  and  police  telegraph 
apparatus,  and  it  is  an  article  of  necessity  for  such  munici- 
palities. We  are  of  opinion  that  under  our  decisions  the 
stipulation  must  be  pronounced  void  as  against  public  policy. 
If  there  is  to  be  a  change  in  the  law,  as  heretofore  many  times 
declared  by  this  court,  we  think  it  is  for  the  legislature  to 
make  it:  See  Pacific  Factor  Co.  v.  AdUr,  90  CaL  110;  25  Am. 
St.  Rep.  102;  Taylor  v.  Saurman,  110  Pa.  St  8;  Richardson  v. 
Buhl,  77  Mich.  632;  Herrethoff  v.  Boutineau,  17  R.  I.  3;  33 
Am.  St.  Rep.  860;  Strait  v.  National  Harrow  Co.,  18  N.  Y. 
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Bupp.  224;  Andendn  v.  /eflf  89  Ky.  875;  Urmston  v.  WhiUlegg^ 
63  L.  T.,  N.  8.,  466;  JVrit  v.  SaaJ/«M,  2  Ch.  Div.  149. 

For  these  reasons  a  majority  of  the  court  are  of  opinion- 
that  the  decree  against  Crane  should  be  substantially  affirmed 
as  to  the  assignment  of  patents  and  inventions,  and  as  to- 
costs,  and  should  be  reversed  as  to  the  rest.    The  decree  in 
favor  of  Cole  should  be  affirmed. 

So  ordered,  

Coimucrs  or  RtmtAinr  ctw  Teadb  Wrreoot  Lnfmno*  as  to  Tmv 
miroBT.— An  agreement  to  restrain  a  party  from  f  arstfing  hie  tnde  in  any 
part  of  the  eountry  is  void  as  against  pabtto  poliefi  Fifes  v.  Tkoma*,  4  Bibb* 
486}  7  Am.  Dm.  741,  and  note.  A  oontraot  in  restraint  of  trade  matt  have 
reasonable  limitation  at  to  place:  Long  ▼.  Towl,  42  Mo.  646;  97  Am.  Deo.  865; 
Bfihop*.  Painter,  146  Mast,  469;  4  Am.  8t  Rap.  399,  and  note;  Callahan  v. 
/fennotfy,  45  Oal.  162;  13  Am.  Bap.  172;  and  extended  note;  fNfcy  v.  B«um- 
gmrUmr%  97  Ind,  66;  49  Am.  Rap.  427.  Tha  aasaa  and  monograpbie  notaa  m 
thia  aarias  disenssing  tbia  question  will  bs  foond  oolleotad  in  tha  nota  t*. 
Chapim  r.  Brown,  92  Am.  St.  Rap.  901. 


Bernard  v.  ToplItz. 

[100  Massachusetts,  182.] 

llOBTOAQl. — A  Surf  TO  R&DEtftf  from  a  mortgage  cannot  ba  maintained 
anlaaa  tha  debt  was  dna  when  suit  was  commenced,  though  it  beoama 
dna  subsequently,  and  before  tba  hearing  of  tha  oansa. 

FiLAcrricn  in  Eqoitt.— A  Supplemental  Bill  may  ba  tiled,  or  a  bill  may  ba 
amended,  by  alleging  matters  occurring  after  the  commencement  of  a 
suit,  so  as  to  present  facts  which  will  enlarge  the  extent,  or  change  tha 
kind,  of  relief,  but  not  to  Aid  an  original  bill  prematurely  filed,  by  assert- 
ing a  cause  of  action  which  has  become  perfect  since  suit  was  brought, 
there  being  at  that  time  no  oausa  of  action  in  favor  of  tha  oomplainant. 

8.  D.  Warr&n  and  L.  D.  BrandeU,  and  J.  E.  Beeman,  for  the 
plaintiffs. 

F.  P.  Qoulding,  for  the  defendant. 

1#*  KtfowLTo*,  J.  This  Is  a  suit  by  Henry  O.  Bernard  and 
the  H.  0.  Bernard  Manufacturing  Company,  a  corporation,  to- 
redeem  an  indtroment  in  the  nature  of  a  mortgage,  a  copy  of 
which  is  rtnneied  to  the  plaintiff's  bill.  The  money  secured 
by  the  instrument  was  not  payable  until  February  15,  1893, 
and  the  bill  was  filed  on  August  2,  1892.  At  the  time  of  the 
hearing  the  plaintiffs  Were  entitled  to  redeem,  and  the  ques- 
tion is  whether  a  decree  for  redemption  can  be  entered  in  thia 
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suit,  m  *~  wnetner  toexr  ngt»t  to 
ocly  ia  a  Ml  brooghi  a£er  it  eaxce  into 

We  m  of  opinion  that  this  scit  cannot  be  czistxinaL     Ik 
is  a  general  rule  that  the  rights  of  portico  in  Ln gabion  are  to 
te  determined  oo  of  the  time  when  the  action  was  brought. 
The  exceptions  to  this  rule  relate  cnlj  to  scpE.lec_er.taL  inci- 
dental, or  technical  matters  which  are  not  of  the  scActsnce  of 
the  plaintiffs'  right.     If  the  origxnal  bill  is  sustainable,  a  sup- 
plemental bill  may  be  filed,  or,  under  oar  practice,  the  bill 
may  be  amended  by  alleging  masters  occurring  subsequently, 
so  as  to  present  (acts  which  will  enlarge  the  extent,  or  change 
the  kind,  of  relief:  2  Darnell's  Chancery  Pleading  and  Practice, 
8d  Am.  ed.,  1594,  and  notes;  Candler  t.  Ptfftt,  1  Paige,  168, 
100;  19  Am.  Dec.  399.     So  the  appointment  of  an  executor  or 
an  administrator,  made  while  a  suit  in  equity  is  pending,  will 
relate  back  to  the  death  of  a  testator  or  intestate:  Dearborn  ▼„ 
Mathes,  128  Mass.  194;  Motes  r.'Lem\  3  Toange  &  C.  859; 
Humphreys  v.  Humphreys,  8  P.  Wms.  349.    In  suits  by  the 
vendor  for  specific  performance,  a  decree  may  sometimes  bo 
entered  for  the  plaintiff,  although  he  was  not  able  to  furnish  a 
good  title  until  after  the  commencement  of  the  suit:  National 
WfMUr  Bank  v.  Eldridge,  115  Mass.  424,  428;  Wynn  v.  Mem* 
yon,  7  Ves.  202;  Reformed  etc.  Dutch  Church  v.  Mott,  7  Paige, 
77,  84,  85;  82  Am.  Dec.  613.     But  in  these  cases  the  time 
when  the  deed  should  be  delivered  is  not  of  the  essence  of  the 
contract,  and  the  controversy  relates  to  other  matters. 

In  a  suit  brought  for  the  redemption  of  a  mortgage  before 
the  time  for  the  performance  of  the  condition,  it  is  otherwise. 
If  the  condition  is  performed  in  accordance  with  the  terms  of 
the  mortgage  there  is  never  any  equity  of  redemption  to  be 
enforced  by  a  suit,  for  the  mortgage  becomes  void,  and  the 
title  of  the  mortgagor  becomes  absolute  by  the  contract  itse  . 
It  has  often  been  held  that  a  suit  for  redemption  of  a  mort- 
gage cannot  be  maintained  before  the  time  for  the  perform* 
ance  of  the  condition,  even  though  the  mortgagor  tenders 
performance  of  it  before  bringing  his  suit:  Brown  v.  Cole,  14 
Hlro.  427;  Abbe  v.  Goodwin,  7  Conn.  377;  Moore  v.  Cord,  14 
Wis.  218.  That  there  is  nothing,  until  a  breach  of  the  condi- 
tion, on  which  to  found  a  suit,  is  a  good  reason  for  the  rule.  - 
It  it  oon tended  that  this  defense  is  not  open,  because  the 
defendant  1M  did  not  set  it  up  in  his  answer,  and  because 
the  amendment  of  the  answer  was  allowed,  subject  to  equities 
arising  from  the  facts  reported.     In  the  first  place,  it  is  at 
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least  doubtful  whether,  under  his  original  answer,  the  defend' 
ant  would  be  precluded  from  relying  on  this  defense.  Hit 
admission  of  the  allegations  of  the  third  paragraph  of  the  bill 
was  made  subject  to  an  exception,  by  which  he  referred  to  the 
original  of  the  instrument  for  greater  certainty,  and  the 
instrument  shows  that  the  debt  had  not  become  due.  But  if 
an  amendment  was  needed,  it  was  allowed  after  a  hearing  of 
facts  offered  by  the  plaintiffs  to  show  that  the  contract  in 
regard  to  the  time  for  paying  the  money  was  different  from 
that  shown  in  the  mortgage  and  a  finding  in  favor  of  the 
defendant  on  that  issue.  The  plaintiffs  did  not  suggest  that 
the  original  answer  excluded  this  defense  until  after  this 
hearing  and  a  decision  that  the  bill  was  prematurely  brought 
The  presiding  justice  having  allowed  an  amendment  to  the 
answer  under  these  circumstances,  we  see  no  good  reason  why 
the  defendant  should  not  have  the  benefit  of  it 
Bill  dismissed.  

Pleading — Supplemental  Bill. — A  supplemental  pleading  may  Intro- 
duce facta  that  have  transpired  since  the  suit  oommenoed:  Nave  v.  Adam*, 
107  Ma  4)4;  28  Am.  St.  Rep.  421.  A  supplemental  bill  is  proper  when  the 
original  bill  is  sufficient  to  entitle  the  complainant  to  one  kind  of  relief,  and 
facts  afterward  occur  giving  him  a  right  to  other  or  more  extensive  relief: 
Candler  v.  Petfit,  1  Paige,  168;  19  Am.  Dec  399,  and  note.  New  averments 
to  a  bill  in  equity  are  properly  alleged  in  a  supplemental  bill:  Dote  v.  Jewell, 
18  N.  H.  340;  45  Am.  Dec  371,  and  note. 

Mortgages.— Redemption:  See  the  extended  note  to  Eomr.  Indianapolis 
Nat  Bank,  21  Am.  St.  Rap.  245, 
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Corporate  Wrongs — Ultra  Vires.— It  Is  no  defense  to  an  action  of 
tort  to  show  that  a  corporation  is  not  authorized  by  its  charter  to  do 
wrong.  If  the  corporation,  by  its  officers  or  agents,  unlawfully  injures  a 
person,  whether  intentionally  or  negligently,  it  cannot  escape  responsi- 
bility on  the  ground  that  its  act  is  ultra  tares. 

Corporations — Ultra  Vibes.— If  an  educational  corporation,  not  author- 
ised by  its  charter  so  to  do,  undertakes  to  run  a  publio  ferry,  and  while 
running  it  accepts  a  passenger  for  hire,  it  is  answerable  to  him  in  an 
action  of  tort  for  a  neglect  of  its  duty  in  the  management  of  such  ferry, 
by  which  he  was  injured. 

Corporation — Evidence  Sutfiotent  to  Show  Bngaowg  in  Unauthorized 
Buaiincss. — If  an  educational  corporation  does  not  take  any  vote  in 
regard  to  a  ferry,  nor  take  out  any  license  to  operate  it,  but  there  is  a 
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fcanAfiedeociStitmedtartilvill  perform  <be  daties  of  I err/men, 
tobtmntodii  its  behalf  by  aptnnBUwdM  it. 
md  a  ferry  was  operated  mnder  the  direction  of  a  student  who 
s  also  a  trastee  of  the  corporation,  and  receipt*  were  tamed  orer  to 
teeascrer,  a^i  see  person  employed  on  the  boat  vac  paid  bj  Hie  pay- 
ister  of  the  r  .rporatkm  ovt  of  its  funds,  aad  another  ferryboat  waa  paid 
r  by  the  name  payaaaater  oat  of  the  same  fonda,  aad  for  mx  months 
parameter  rendered  monthly  accounts  to  the  treasurer  of  the  cor- 
non  showing  monthly  reeetpta  and  expenditnrea  on  account  of  the 
ferry,  these  facts  are  samcient  to  establish  a  ratification  on  the  part  of 
the  corp-  nt.on  of  the  maintenance  and  operation  of  the  ferry,  and  to 
render  it  answerable  to  any  person  leceiwed  as  a  pssmnyr  thereon  for 
hire,  and  in jnred  by  ■s&ligijnfls  in  the  management  of  the  ferry. 
Procosi.  ajn>  Aonrz.— Thb  BarmcaxioB  of  an  unauthorised  net  makes 
the  principal  liable  in  an  action  of  tort  for  am  injury  rcsnlting  from 
the  negligence  of  an  agent  in  doing  the  a*t» 

D.  Malone,  for  the  plaintiff. 
C.  C.  Conant,  for  the  defendant, 

1TT  Kjiowltow,  J.  The  defendant  is  an  educational  cor- 
poration. The  plaintiff  seeks  to  recover  damages  for  an 
injury  received  through  the  negligence  of  a  ferryman  in 
managing  a  boat  on  which  he  was  a  passenger,  and  which,  as 
he  alleges,  the  defendant  was  using  at  a  public  ferry  in  the 
business  of  carrying  passengers  for  hire.  At  the  request  of 
the  defendant  the  presiding  justice  ruled  that  there  was  no 
evidence  to  warrant  a  finding  for  the  plaintiff,  aud  directed  a 
verdict  for  the  defendant.  The  defendant  contends  that  the 
ruling  should  be  sustained  on  one  or  both  of  two  grounds. 
It  says  in  the  first  place,  that  if  it  maintained  the  ferry,  and 
hired  and  paid  the  ferryman,  the  business  was  ultra  vires, 
and  therefore  it  is  not  liable  for  negligence  in  the  manage- 
ment of  the  boat.  Secondly,  it  contend*  that  there  was  no 
evidence  to  connect  the  corporation  with  the  business  of 
running  the  ferryboat,  or  to  show  that  the  ferryman  was  its 
servant. 

It  is  a  general  rule  that  corporations  are  liable  for  their 
torts  as  natural  persons  are.  It  is  no  defense  to  an  action  for 
a  tort  to  show  that  the  corporation  is  not  authorized  by  its 
charter  to  176  do  wrong.  Recovery  may  be  had  against 
corporations  for  assault  and  battery,  for  libel,  and  for  mali- 
cious prosecution,  as  well  as  for  torts  resulting  from  neg- 
ligent management  of  the  corporate  business:  Moore  v. 
Fitchburg  R.  R.  Corp.,  4  Gray,  465;  64  Am.  Dec.  83;  Reed  v. 
Home  Saving*  Bank,  130  Mass.  443;  39  Am.  Rep.  468;  Fogg 
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y.  Boston  etc.  R.  R  Co.,  148  Mass.  513;  12  Am.  St.  Rep.  583; 
Philadelphia  etc.  R.  R.  Co.  v.  Quigley,  21  How.  202,  209; 
Merchant?  Bank  v.  State  Bank,  10  Wall.  604;  National  Bank 
v.  Graham,  100  U.  S.  699;  Gruber  v.  Washington  etc.  R.  R. 
Co.,  92  N.  C.  1;  Hussey  v.  Norfolk  Southern  R.  R.  Co.,  98  N.  C. 
34;  2  Am.  St.  Rep.  312.  If  a  corporation,  by  its  officers  or 
agents,  unlawfully  injures  a  person,  whether  intentionally  or 
negligently,  it  would  be  most  unjust  to  allow  it  to  escape 
responsibility  on  the  ground  that  its  act  is  ultra  vires.  The 
only  plausible  ground  on  which  the  defendant  in  the  present 
case  can  contend  that  it  should  be  exempt  from  liability  for 
the  negligence  of  its  servant  in  managing  the  ferryboat  is 
that  the  contract  to  carry  the  plaintiff  wap  ultra  vires,  and 
therefore  invalid,  and  that  the  duty  for  neglect  of  which  the 
plaintiff  sues  arpse  out  of  the  contract,  and  disappears  with 
it  when  the  contract  appears  to  be  void.  Th#  defendant  may 
argue  that  the  plaintiff  cannot  maintain  an  action  for  a 
breach  of  the  contract  to  use  proper  care  to  carry  him  safely, 
and  that  he  stands  no  better  when  he  sues  in  tort  for  failure 
to  do  the  duty  which  grew  out  of  the  contract. 

In  Bissell  v.  Michigan  etc.  R.  R.  Co.,  22  N.  Y.  258,  the 
plaintiff  founded  his  action  on  the  negligence  of  the  two 
defendants  while  jointly  running  cars  on  a  railroad  in  a  state 
to  which  the  charter  of  neither  of  them  extended,  and  it  was 
conceded  that  the  defendants  were  acting  ultra  vires.  The 
plaintiff  recovered,  Corastock,  C.  J.,  holding,  in  an  elaborate 
opinion,  that  the  corporations  were  liable  under  their  contract, 
notwithstanding  that  the  contract  was  ultra  vires,  and  that  if 
they  could  not  be  held  under  their  contract  they  could  not  be 
held  at  all,  inasmuch  as  the  only  negligence  alleged  was  a 
failure  to  use  the  care  which  the  contract  called  for.  Selden, 
J.,  in  an  equally  full  and  elaborate  opinion,  held  that  the 
contract  for  carriage  was  invalid,  and  that  there  could  be  no 
recovery  under  it,  nor  for  negligence  founded  upon  it;  but  it 
wae  his  opinion  that  if  the  contract  were  set  aside  the  1T* 
defendants  owed  t^e  plaintiff  a  duty  founded  on  his  relation  to 
them  as  an  occupant,  wjth  their  permission,  of  a  place  in  their 
car,  and  ihaj  -the  improper  management  ojf  the  car  was  a 
neglect  of  .that  duty  for  which  ^he  plaintiff  could  recover. 
Clerke,  J.,  agreed  with  this  view,  and  all  but  one  of  the  other 
judges  concurred  in  a  decision  for  the  plaintiff,  without  stating 
the  ground  on  which  they  thought  the  decision  should  be 
placed.    This  case  was  followed  in  Buffett  v.  Troy  etc*  R.  R.  Co., 
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40  2L  T.  165,  is  wLiih  it  iu  held  that  a  railroad  corpora tinn 
was  liable  fcc  negligence  of  the  driver  of  a  stage-coach,  which 
it  wis  running  wiihoat  a  iegal  right  to  do  a  business  of  that 
kii-d;  but  the  op:n:>Q  doe*  not  show  whether  the  decision  is 
fo'jr.ded  oo  the  cpirica  of  Coinstock,  C.  J.,  given  in  the  former 
case,  or  on  that  of  Sclien,  J.  Like  decisions  have  heen  made 
under  similar  facia  in  0*:rai  22.  22.  dc  Co.  v.  Smith,  76  Ala. 
572;  52  Am.  Rep.  353;  AVa*  York  etc.  Ry.  Co.  v.  Having,  47 
N.  J.  L.  137;  54  Am.  Rep.  123;  Hutchinson  v.  fffafent  etcR.R. 
Co^  6  Heisk.  634. 

The  better  doctrine  seems  to  be  that  a  contract  made  bj  a 
corporation  in  violation  of  its  charter,  or  in  excess  of  the 
powers  granted  to  it,  either  expressly  or  by  implication,  is 
invalid,  considered  merely  as  a  contract,  and,  so  long  as  it  is 
entirely  executory,  will  not  be  enforced.    It  is  not  only  a 
violation  of  a  private  trust,  viewed  in  reference  to  the  stock- 
holders, bnt  it  is  against  the  policy  of  the  law,  which  intends 
that  corporations  deriving  their  powers  solely  from  the  legis- 
lature shall  not  pass  beyond  the  limits  of  the  field  of  activity 
in  which  they  are  permitted  by  their  charter  to  work:  Monu- 
ment Nat.  Bank  v.  Globe  Works,  101  Mass.  57;   3  Am.  Rep. 
322;  Attorney  General  v.  Tudor  lee  Co.,  104  Mass.  239;  6  Am. 
Rep.  227;  Davie  v.  Old  Colony  R.  R.  Co^  131  Mass.  258;   41 
Am.  Rep.  221;    Thomae  v.  Railroad  Co.,  101  U.  8.  71;  Leslie 
v.  LoriUard,  110  N.  Y.  519;  Linkauf  v.  Lombard,  137  N.  Y. 
417;   33  Am.  St  Rep.  743;  East  Anglian  Ry.  Co.  v.  Eastern 
Counties  Ry.  Co.,  11  Com.  6.  775,  803.    On  the  other  hand, 
courts  have  frequently  held  that,  while  such  contracts,  con- 
sidered merely  as  contracts,  are  invalid,  they  involve  no  such 
element  of  moral  or  legal  wrong  as  to  forbid  their  enforcement 
if  there  has  been  such  action  under  them  as  to  work  injustice 
if  they  are  set  aside.    Courts  have  been  astute  to  discover 
some  thing  in  the  nature  of  an  equitable  estoppel  18°  against 
one  who,  after  entering  into  such  a  contract  and  inducing  a 
change  of  condition  by  another  party,  attempts  to  avoid  the 
contract  by  a  plea  of  ultra  vires.    It  is  said  that  such  a  plea 
will  not  avail,  when  to  allow  it  would  work  injustice  and 
accomplish  legal  wrong:  Leslie  v.  Lorillard,  110  N.  Y.  519; 
Linkauf  v.  Lombard,  137  N.  Y.  417,  423;  33  Am.  St  Rep.  743. 
Many  cases  might  be  supposed  in  which  it  would  be  most 
unjust  to  hold  that  one  who  had  received  the  benefits  of  such 
a  contract  might  retain  them,  and  leave  the  other  party  with- 
out remedy,  as  he  might  do  in  a  supposable  case,  where 
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another  had  put  himself  at  a  disadvantage  on  the  faith  of  a 
contract  with  him  to  commit  a  crime.  Whether  in  this  com* 
mon wealth  a  contract  entered  into  by  a  corporation  ultra  vires, 
and  partly  performed,  will  ever  be  enforced  on  equitable 
grounds,  we  need  not  now  decide:  See  McCluer  v.  Manchester 
etc.  R.  R.  Co.,  13  Gray,  124;  74  Am.  Dec,  624;  Sartorial  Pern- 
berton  Bank  v.  Porter,  125  Maes.  333;  28  Am.  Rep.  235;  Attle* 
borough  Nat  Bank  v.  Rogers,  125 Mass.  339;  Atlas  Nat.  Bank*. 
Savery,  127  Mass.  75-77;  34  Am.  Rep.  345;  Slater  Woolen  Co.  v. 
Lamb,  143  Mass.  420;  Prescott  Nat.  Bank  v.  Butter,  157  Mass. 
548;  National  Bank  v.  Matthews,  98  U.  S.  621;  National  Bank  v. 
Whitney,  103  U.  S.  99;  Parish  v.  Wheeler,  22  N.  Y.  494;  Oii 
Creek  etc.  R.  R.  Co.  v.  Pennsylvania  Trans.  Co.,  88  Pa.  St.  160; 
Bradley  v.  BaUard,  55  111.  413;  8  Am.  Rep.  656.  In  the  pres- 
ent case  we  think  it  makes  no  difference  that  the  defendant 
was  not  a  manufacturing  or  trading  corporation,  but  was  char- 
tered for  educational  purposes  only.  It  could  acquire  and 
hold  property,  make  contracts,  and  do  any  thing  else  incidental 
to  the  maintenance  of  the  school.  Doubtless  some  of  its 
officers  or  agents  thought  it  would  be  an  advantage  to  its 
students  and  managers  to  have  a  public  ferry  at  the  place 
where  the  plaintiff  was  injured.  Its  maintenance  of  such  a 
ferry  was  ultra  vires,  but  its  acts  in  that  respect  were  not  dif- 
ferent in  kind  from  the  ordinary  acts  of  corporations  in  excess 
of  the  powers  given  them  by  their  charter.  We  are  of  opinion, 
therefore,  that  if  the  defendant  while  running  the  ferryboat 
accepted  the  plaintiff  as  a  passenger  to  be  transported  for 
hire,  and  undertook  to  carry  him  across  the  river,  he  was  in 
the  boat  as  a  licensee,  it  owed  him  the  duty  to  use  proper 
care  to  carry  him  safely,  and,  whether  an  action  could  be 
maintained  for  a  breach  of  the  contract  or  not,  181  it  is 
liable  to  the  plaintiff  in  an  action  of  tort  for  neglect  of  that 
duty. 

The  other  question  in  the  case  is  whether  there  was  evi- 
dence that  the  corporation  operated  the  ferry.  Under  its 
by-laws  the  management  of  the  corporation  is  vested  in  a 
board  of  trustees.  It  does  not  appear  that  any  vote  was  ever 
taken  in  regard  to  the  ferry,  and  it  was  not  shown  that  any 
officer  of  the  corporation  took  out  the  license  which  was 
granted  to  the  defendant  by  the  county  commissioners,  under 
Public  Statutes,  chapter  55,  section  1,  to  keep  the  ferry;  but 
the  records  of  the  county  commissioners  show  that  such  a 
license  was  granted,  and  that  a  bond  with  sureties  was  given 
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Id  tar  con-:j  of  Frxnklia,  with  the  condition  properly  to 
perform  the  d  ity  of  a  ferryman,  executed  in  behalf  of  the 
de&c  iant  c y  :ce  who  wis  designated  as  superintendent,  and 
wiineseed  *y  the  defendant's  cashier  and  paymaster.  It 
f-rth-rr  appeared  that  the  title  to  the  property  used  at  the 
terrr  was  Liken  bv  Am  cert  G.  Moodr,  one  of  the  trustees  of 
the  drtecfjLrc  who  was  then  a  student  in  Amherst  College, 
ar.  1  tha:  he  pa:i  for  it  only  a  n.minal  sum  abore  the  mort- 
gage exi^v^g  upcc  ic  and  that  he  and  the  defendant's  super- 
ir.:er.d«rr.t,  who  had  charge  of  its  farm,  employed  one  Deane 
to  operate  the  ferry,  who  was  paid  by  the  month,  and  who 
termed  over  the  balance  of  the  receipts  of  the  Carry  above  his 
wages  to  the  defendant's  cashier  and  paymaster.  For  the 
ir.onth  of  April,  Deane  was  paid  for  his  services  by  the  de- 
fendant's paymaster  oat  of  the  defendant's  funds.  In  June, 
1S>J,  a  new  ferryboat  was  constructed  under  an  arrangement 
with  Ambert  6.  Moody  and  Dwight  L  Moody,  both  of  whom 
were  trustees  of  the  corporation,  and  was  paid  for  by  the 
paymaster  out  of  the  funds  of  the  corporation.  For  six 
months,  and  until  there  was  a  change  in  the  management  of 
the  ferry,  the  defendant's  cashier  and  paymaster  sent  to  the 
treasurer,  who  lived  in  New  York,  monthly  accounts,  showing 
monthly  receipts  and  expenses  on  account  of  the  ferry.  Ac- 
companying the  first  of  these  accounts  was  a  statement  that 
the  school  was  running  the  ferry  and  paying  the  bills.  The 
treasurer  was  himself  a  trustee  of  the  corporation.  He  sub- 
sequently rendered  his  official  report  to  the  corporation,  which 
was  audited  by  another  of  the  trustees,  who  did  not  examine 
the  items  in  person,  but  caused  the  examination  to  be  18> 
made  by  a  man  in  his  employment  This  report  was  accepted 
by  the  trustees,  and  placed  on  file.  The  items  of  receipts  and 
expenditures  were  entered  on  the  books  of  the  treasurer  in  an 
account  under  the  title  "  Ferry."  The  treasurer's  report  was 
not  put  in  evidence,  and  was  not  produced,  although  the 
defendant  was  notified  to  produce  it 

There  is  no  evidence  of  original  authority  from  the  defend* 
~ant  to  anybody  to  operate  the  ferry  on  its  account;  but  the 
evidence  is  plenary  that  persons  connected  with  the  man- 
agement of  its  business  assumed  so  to  operate  it  The  im- 
portant question  is  whether  there  was  evidence  that  the 
"Corporation  ratified  the  acts  of  the.se  persons.  We  are  of 
opiniou  that  there  waa  evidence  from  which  the  jury  might 
have  found  such  ratification.    It  is  not  necessary  that  the 
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rati6cation  should  be  by  a  formal  vote.  It  is  enough  if  the 
corporation,  acting  through  its  managing  officers,  knowing 
that  the  business  had  been  done  by  those  who  assumed  to 
act  as  its  agents  in  doing  it,  and  that  the  income  of  the  busi- 
ness had  been  received,  and  the  expenses  of  it  paid,  by  its 
treasurer  in  his  official  capacity,  and  that  the  balance  of  the 
receipts  above  the  expenditures  was  in  its  treasury,  adopted 
the  action  of  its  treasurer,  and  elected  to  keep  the  money.  It 
was  a  fair  inference  of  fact,  especially  when  the  corporation 
failed  to  produce  the  treasurer's  report,  after  notice  to  pro- 
duce it,  that  the  report  contained  a  true  statement  of  the 
accounts  which  related  to  the  ferry,  and  that  it  was  accepted, 
with  full  knowledge,  on  the  part  of  the  trustees,  of  what  it 
contained.  Whether  there  was  a  ratification  by  the  corpora* 
tion  was  a  question  of  fact  for  the  jury  on  all  the  evidence. 

If  there  was  such  a  ratification,  it  carried  with  it  the  con- 
sequences which  would  have  followed  an  original  authority. 
In  Dempsey  v.  Chambers,  154  Mass.  330,  26  Am.  St.  Rep.  249, 
it  was  held,  after  much  consideration,  that  ratification  of  an 
unauthorized  act  would  make  the  principal  liable  in  an  action 
of  tort  for  an  injury  resulting  from  negligence  of  the  agent 
in  doing  the  act. 

We  are  of  opinion  that  the  case  should  have  been  sub- 
mitted to  the  jury. 

Exceptions  sustained.        

Corporations— Liability  Fob  Touts.— Ultra  Virbs  as  a  Dbfbvss: 
See  the  extended  note  to  Central  R.  R.  etc  Co.  ▼.  Smith,  52  Am.  Rep.  358- 
360.  A  corporation  is  liable  for  torts  and  wrongs  committed  ultra  vires,  outside 
and  beyond  the  purpose  of  its  creation,  and  within  the  scope  of  its  powers 
And  authority:  Hussey  v.  Norfolk  etc.  R.  R.  Co.,  98  N.  C.  34;  2  Am.  St  Rep. 
312,  and  note.  See,  also,  the  extended  note  to  Orlando  ▼.  Pragg,  94  Am.  St. 
Rep.  25,  where  this  question  is  discussed  with  regard  to  municipal  corpora- 
tions, and,  incidentally,  with  regard  to  private  corporations. 

Aqbncy — Effect  of  Ratification  of  Aosht's  T0RT3.—  A  principal  in- 
curs liability,  in  tort  as  well  as  in  contract,  by  ratifying  the  acts  of  his 
Agent:  Morehouse  r.  Northrop,  33  Conn.  380;  89  Am.  Deo.  211,  and  Bote. 
In  Gulf  etc  £y.  Co.  r.  Reed,  80  Tex.  362,  26  Am.  St  Rep.  749,  and  note, 
*  ^isoossipa  as  4o  the  effect  of  the  ratification  of  the  ,to*ts  of  servants  .will 
fee  found. 


*+-  • 
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Haybs  v.  Allbh. 

DJO  MASSACMUSXriS,  2«t.| 

hlHOff,  What  Is  Not.— An  agreement  that  defendant  would  sell  and 
plaintiff  bay  oertain  property,  and  that  a  promissory  note  theretofore 
given  by  defendant  to  plaintiff  should  be  received  in  part  payment  of 
the  pnrohase  price*  does  not,  though  such  property  is  tendered  to  plain- 
tiff, oonstitnte  a  payment  of  such  note,  and,  therefore,  is  no  defense  to 
an  action  thereon.  8uch  agreement  is  not  itself  a  satisfaction  of  the 
note,  nor  is  it  a  new  eontraot  substituted  for,  and  entitling  defendant 
to,  the  note. 

B.  0.  Moulton,  for  the  defendant 

W.  A.  Hayee,  for  the  plaintiff. 

***  Morton,  J.  The  note  in  question  was  made  for  a 
valid  consideration.  The  defense  is,  that  subsequent  to  the 
making  and  delivery  of  it  an  oral  agreement  was  made  between 
the  parties  that  the  defendant  would  sell,  and  the  plaintiff 
would  buy,  on  the  1st  of  January  next  ensuing,  three  thousand 
shares  of  the  capital  *8T  stock  of  the  Antique  Marble  Com* 
pany,  at  one  dollar  per  share,  and  that  the  note  should  be  taken 
as  payment  pro  tanto  for  said  shares.  The  stock  was  season* 
ably  tendered  by  the  defendant,  and  the  note  and  the  balance 
of  the  purohase  money  were  demanded,  but  the  plaintiff  refused 
to  give  up  the  note  and  perform  the  contract.  It  is  evident 
that  the  agreement  in  regard  to  the  stock  was  an  independent 
agreement  It  was  to  be  performed  at  a  different  time  from 
that  contained  in  the  note,  and  the  measure  of  damages  for 
a  failure  to  perform  it  would  be  different  from  that  in  case 
of  failure  to  pay  the  note.  It  was  not  itself  a  satisfaction  of 
the  note,  nor  a  new  contract  substituted  for  the  note  and 
entitling  the  defendant  to  it.  Independent  contracts  of  the 
nature  of  that  set  up  in  defense  in  this  suit  do  not  come 
within  the  principle  which  allows  parties,  in  order  to  prevent 
circuity  of  action,  to  avail  themselves,  by  way  of  defense,  in 
certain  cases  of  matters  which  might  be  the  subject  of  a  suit: 
Gibson  v.  Qib$on,  15  Mass.  106,  112;  8  Am.  Dec.  94;  Water- 
house  v.  Kendall,  11  Cush.  128;  Traver  v.  Stevens,  11  Cush. 
167;  Stanton  v.  Maynard,  7  Allen,  885;  Bartlett  v.  Farrington, 
120  Mass.  284;  Hunt  v.  Brown,  146  Mass.  258.  The  defend- 
ant does  not  claim  that  he  can  avail  himself  of  the  agreement 
by  way  of  setoff.  The  case  is  not  like  that  of  Firtt  Mai. 
Bank  v.  Watkins,  154  Mass.  885,  where  the  court  held  that 
the  agreement  operated  at  once,  and  in  effect  discharged  the 
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defendant  from  liability  on  the  note.  In  this  case  the  agree- 
ment, which  was  executory,  was  that  the  note  should  be 
taken  in  payment  pro  tanto,  and  therefore  recognised  its  con* 
tinned  existence. 

Exceptions  overruled.        __ 

Payment  in  Land.— The  transfer  of  property  by  a  debtor  to  hit  creditor 
oannot  be  regarded  aa  in  payment  of  the  debt,  or  any  portion  of  it,  when  there- 
is  no  express  agreement  that  it  shall  be  accepted  in  payment,  or  fixing  its 
value,  nor  can  the  intention  on  the  part  of  the  debtor  that  the  property 
shall  be  accepted  in  payment  of  his  debt  operate  to  discharge  it,  if  his  per- 
pose  was  neither  assented  to,  nor  known  to  the  creditor:  Borland  r.  Nevada 
Bank  99  CaL  89;  87  Am.  St.  Rep.  32.  A  deed  of  land  from  a  debtor  to  his 
creditor  will  operate  as  a  payment  to  the  extent  of  the  land,  though  there 
was  no  agreed  price  for  the  land:  Buffum  v.  Omen,  5  N.  H.  71;  20  Am.  Deo* 
662.  The  law  requires  payment  in  money,  and  nothing  else  answers  tha 
purpose,  unless  accepted  by  the  creditor  or  his  dnly  authorized  agent:  8tate 
Bank  v.  Byrne,  97  Mich.  178;  87  Am.  8k  Rap.  882,  and  note,  with  the 
collected. 


Shea  v.  Massachusetts  Benefit  Association. 

[160  Massachusetts,  289.] 

Beneficial  Associations.— The  Designation  as  a  Beneficiary  of  On* 
Not  Competent  to  be  such  does  not  destroy  a  contract  by  which  a 
beneficial  association  agrees  to  pay  a  certain  sum  to  such  improper 
beneficiary,  and  in  the  event  of  her  death  before  that  of  the  member 
upon  whose  life  the  beneficial  certificate  has  been  issued,  that  payment 
ihall  be  made  to  his  heirs.  An  action,  therefore,  may  be  maintained 
by  his  administrator  for  the  benefit  of  his  heirs  at  law. 

Beneficial  Associations.— The  Fact  That  a  Beneficial  Certificate 
Was  Issued  Payable  on  the  death  of  A.  B  for  the  benefit  of  his  daugh* 
ter-in-law,  and  that  all  the  premiums  were  paid  by  her,  she  not  being 
within  the  class  of  persons  who  may  be  beneficiaries,  does  not  prov* 
that  the  contract  was  void  as  a  wagering  contract,  if  the  other  evidence- 
tends  to  show  that  the  certificate  was  obtained  in  good  faith,  and  not 
for  the  purpose  of  speculating  on  the  hazard  of  a  life  in  which  she  had 
no  legal  interest. 

Beneficial  Associations  Must  Assume  the  Burden  of  Proving  that  a 
mortuary  assessment*  for  nonpayment  of  which  it  seeks  to  avoid  its  lia* 
bility,  was  duly  authorized,  and  that  proper  notice  thereof  was  given. 

Beneficial  Associations.— An  Estoppel  to  Deny  the  Validity  of  a 
•  Mortuary  Assessment  does  not  arise  from  its  payment,  unless  the 
association  accepts  such  payment  without  question.  If  it  chooses  to 
deny  that  the  payment  was  valid  and  effectual,  the  party  making  it 
may,  on  his  part,  deny  that  it  was  due,  and  impose  on  the  association 
the  burden  of  proving  the  validity  of  the  assessment. 

A  Beneficial  Association  Receiving  and  Retaining  Money  Offered 
in  Payment  of  an  Assessment  thereby  waives  any  objection  growing 
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eat  of  delay  hi  mob  payment*  It  cannot  retain  the  money  on  odom 
eondition  created  by  Ha  officers  or  agents,  and  not  communicated  ti 
the  payor,  and  then  npon  his  enbeeqnent  death  eeeape  Liability  bananas 
of  snon  condition,  and  the  nonmrinirt  janfft  thysyitK 
BuimnciAL  Ashocutio— .— Notice  o*  a  Cokwtiom  imposed  on  raoeiviaf 
moneys  tendered  in  payment  of  a  mortuary  assessment  is  not  sufficient 
to  avoid  snob  payment,  unless  notice  is  actually  brought  home  to 
the  payor,  and  that  it  was  so  brought  home  is  not  necessarily  inferable 
from  the  fact  that  it  was  mailed  to  his  address. 


E.  Avery  and  F.  E.  Litchfield,  for  the  defendant 
J.  B.  Carroll,  for  the  plaintiff. 

999  Allkh,  J.  The  defendant  oontends  that  the  action 
hould  have  been  brought  in  the  name  of  Margaret  B.  Shea, 
the  beneficiary.  8he  was  the  daughter-in-law  of  John  Shea, 
and,  as  both  parties  contend,  was  not  within  the  classes  of 
persons  who  may  be  beneficiaries.  The  designation  of  her 
as  beneficiary  was,  therefore,  invalid,  and  she  could  not 
maintain  an  action:  Stats.  1882,  c  195,  sec.  1.  Such  invalid 
designation,  however,  does  not  destroy  the  contract,  which 
provides  that,  if  Margaret  should  not  be  living  at  John  Shea's 
death,  then  the  payment  should  be  made  to  *vl  his  heirs 
at  law.  The  executrix  may  maintain  the  action  for  their 
benefit:  Eindge  v.  Sew  England  etc  Aid  Society y  146  Mass. 
2x>:  fivnuT.  Grand  Lodge  United  Workmen,  158  Mass.  173. 

It  is,  however,  further  contended  that  Margaret  had  no 
insurable  interest  in  the  life  of  John  Shea,  that  ail  the  pre- 
nv.uras  were  paid  by  her,  and  that  the  contract  was  void  as  a 
w,;cering  contract.  This  ground  of  defense  was  not  open,  not 
lv:rg  s*t  up  in  the  answer:  Forbeo  v.  American  In*.  Co.,  15 
Oray,  249;  77  Am.  Dec  36a  But  apart  from  that,  the  tacts 
*\\te  1  were  tar  from  showing  conclusively  that  a  mere  wager 
was  intended,  and  the  presiding  justice  rightly  refused  so  to 
ru.e.  The  relationship  in  which  Margaret  stood  to  John,  and 
ti**  n\*tt*r*  disclosed  in  her  testimony,  tended  strongly  to 
show  that  the  pcCioy  or  certificate  of  membership  was  obtained 
tu  $\vxi  uuh,  and  not  for  the  mere  purpose  of  speculating  on 
t!  ?  h*5*rvi  of  a  life  in  which  she  had  no  interest;  and  if  so, 
O.t  <\>ru  ,ct  was  valid  if  made  with  him,  though  made  for 
hot  fcw:;k  srd  tfu^ugh  the  premiums  were  paid  by  hen 
<  ,<«»<xV*<  v.  <Y«r  £sv"»d  sic  i*t  C*.,  88  Mass.  881;  Loornie 
y  *'.»,<*>  «•*  la*  <V  «  Grey,  **;  #e**e*  t.  Ameriean  In*.  Co., 
\.\  \^\x%  $4$;  77  Atu.  IVc  880;  Cnnnmgkam  t.  Smith,  70 
Is a.  £u  4,X\  C****«*«r%»*  etu  /as.  Ce.  t.  Sckaejer,  MD.8,  457; 
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JStna  Life  Ins.  Co.  v.  France,  94  U.  S.  561:.  See,  also,  Mutual 
Life  Ins.  Co.  v.  Allen,  138  Mates.  24;  52  Am.  Rep.  245:  More- 
over,  H  is  to  be  observed  that  her  testimony  does  not  show 
that  ft  was  understood  that  she  alone  was  to  pay  the  pre- 
miums. She  said  that  John  Shea  promised  assistance  in  pay* 
ing  them,  if  necessary.  The  fact  that  she  paid  them,  under 
the  circumstances,  was  immaterial:  JEtn*  Lift  Int.  Co.  ▼- 
France,  94  U.  S.  561. 

The  ruling  that  the  burden  was  on  the  defendant  to  show- 
that  mortuary  call  No.  71  was  properly  and  legally  made,  was 
right.  The  defanduirt  in  its  answer  set  up  that  on  March  31, 
1892*  a  duty  authorised  assessment  was  called  by  said  asso- 
ciation, a  notice  of  which  was  mailed  to  John  Shea  on  said 
date,  payable  in  thirty  days  hereafter;  that  said  assessment 
was  not  paid  within  said  thirty  days,  and  thereupon  the  pol- 
icy or  certificate  lapsed  and  became  void.  In  order  to  estab- 
lish a  forfeiture  of  his  membership,  the  first  step  was  to  show 
a  duly  authorized  assessment,  and  the  second,  to  show  that 
it  was  not  duly  paid.  The  facts  relating  to  the  validity  of 
the  assessment  were  peculiarly  within  the  defendant's  knowl- 
edge. Unless,  therefore,  the  plaintiff  was  ***  in  some  way 
debarred  from  questioning  the  validity  of  the  assessment,  the 
burden  of  establishing  its  validity  clearly  rested  on  the  defend- 
ant; and  upon  the  testimony  of  Litchfield,  the  defendant's 
secretary  and  assistant  treasurer,  as  to  the  mode  of  issuing 
mortuary  calls,  it  is  not  apparent  how  the  call  in  question 
conformed  to  the  rules  annexed  to  Shea's  policy  or  certificate 
of  membership,  which  provided  that  he  should  not  be  liable 
for  any  sum  in  each  year  beyond  the  annual  assessment  of 
five  dollars,  except  that  upon  the  death  of  any  member  he 
should  pay,  if  required,  an  additional  assessment  of  seven 
dollars  and  fifty  cents.  It  is  not,  however,  necessary  to  dwell 
upon  this,  because  the  question  was  left  to  the  jury,  with  in* 
structions  which  were  sufficiently  favorable  to  the  defendant. 

***  The  defendant,  however,  asked  a  ruling  that,  by  making 
payment  of  the  assessment,  all  parties  in  interest  are  estopped 
to  deny  that  the  assessment  was  legally  made.  This  view 
would,  perhaps,  be  reasonable,  provided  the  defendant  had 
accepted  the  payment  without  question.  But  the  defendant 
undertook  to  impose  a  condition  that  the  payment  should  bo 
null  and  void  unless  John  Shea  was  at  the  time  in  good  health, 
and  now  contends  that  the  payment  was  no  payment,  because 
he  was  not  in  good  health.     The  position  of  the  defendant  is. 


by  the 


its  position 
estoppel  Ko 
except  merely 

ths  policy  lapsed  bj 


r»*:i  cr*  :b*  fi^l^re  %  pay  toe  aaseKsxnt  in  due  time;  that 
Lie  n-*f.  x*li  reor.'ic  of  tie  nceey  was  only  conditional,  and 
that  tie  £-~5~ .::=?*  df  ;h*  peoey  was  not  thereby  warred.  One 
<£  xzjt  i^'jtz.ix^\%  cfErers  tested  that  the  money  for  call  No. 
71  v&j  rectir-ii  April  S^u  which  was  too  late,  and  that  a 
r*o~.pc  mas  th*re-p:c  mailed  to  Shea's  address,  expressing 
that  the  pajcen;  was  received  upon  the  condition  hereinbe- 
fore tL.*z.zi-*z.&L  *'  d  cot  otherwise.  There  was  some  evidence 
te:.'i:&g  to  $:.:x  ;;..it  this  receipt  failed  to  reach  Shea,  or  any 
or.e  acting  in  his  behalf.  It  thus  became  material  to  consider 
the  rights  of  the  parties,  provided  such  a  receipt  was  posted 
\>j  the  defendant,  but  failed  to  ***  reach  its  proper  destina* 
tion;  and  the  defendant  asked  a  ruling  that,  if  such  a  receipt 
was  trailed,  and  Shea  was  not  in  good  health,  the  plaintiff 
could  not  recover.  The  court  declined  so  to  rule,  and  in* 
s  true  ted  the  jury  that  the  defendant  must  satisfy  the  jury 
that  the  receipt  actually  came  to  hand.  The  presumption 
that  a  letter  duly  posted  reaches  its  proper  destination  was 
fully  stated;  but  such  presumption  being  rebuttable,  it  was 
left  to  the  jury  to  determine,  as  a  fact,  whether  the  receipt  in 
this  case  reached  its  destination* 

It  was  not  in  dispute  that  the  defendant  received  and  kept 
the  money  sent  for  this  call;  and,  ordinarily,  an  acceptance 
of  the  money,  though  it  was  paid  after  the  expiration  of  the 
time  fixed,  implies  a  waiver  of  objection  growing  out  of  the 
delay:  Hodedon  v.  Guardian  Life  Ins.  Co.,  97  Mass.  144;  98 
Am.  Doo.  78;  Insurance  Co.  v.  Wolff,  95  U.  S.  826;  Phoenix  Life 
In*.  Co.  v.  Iiaddint  120  U.  S.  183,  196;  Wing  v.  Harvey,  5 
Do  (lex,  M.  &  Q.  265,  270.    The  money  was  tendered  uncon- 
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<iitionally;  and  if  the  company  should  retain  it  without  objec- 
tion, it  would  be  held  to  assent  to  the  terms  of  the  payor. 
One  who  receives  and  retains  money,  which  is  sent  to  him  to 
be  kept  on  certain  terms,  must  be  deemed  to  assent  to  those 
terms  if  he  keeps  the  money,  unless  he  makes  it  known  to 
the  sender  that  he  will  only  keep  the  money  on  some  other 
and  different  terms;  and  if  he  seeks  to  establish  different 
terms  while  keeping  the  money,  it  rests  upon  him  to  make 
that  fact  known.  If  the  defendant  would  establish  different 
terms  from  those  upon  which  the  money  was  sent,  it  must  do 
some  thing  to  make  it  known  that  its  acceptance  and  reten- 
tion of  the  money  were  conditional.  It  could  not  impose  a 
condition  binding  upon  Shea  merely  by  determining  in  its 
own  mind  to  do  so.  A  secret  vote  of  the  directors  that  they 
would  keep  the  money,  but  that  the  payment  should  be 
deemed  valid  only  in  case  Shea  was  then  in  good  health, 
would  be  of  no  avail.  An  uncommunicated  condition  is  no 
condition.  The  company  must  certainly  take  some  step  to 
inform  Shea,  or  his  agents,  that  the  money,  though  retained, 
would  not  be  held  upon  the  terms  upon  which  it  was  sent. 
This  duty  arose  from  its  actual  retention  of  the  money,  which 
was  sent  on  specified  terms.  To  keep  the  money  and  insist 
on  different  uncommunicated  terms  would  savor  of  fraud. 
Good  faith  required  that  the  defendant  should  not  remain 
passive,  but  *■•  should  do  some  thing  if  it  objected  to  the  pay- 
ments being  considered  unconditional.  But,  then,  how  much 
was  it  incumbent  on  the  defendant  to  do?  Must  it  be  held  to 
bring  notice  home  to  Shea,  or  his  agents,  or  was  its  duty  sat- 
isfied by  merely  posting  its  communication  in  the  mail? 
There  is  nothing  in  the  policy,  or  in  the  rules  of  the  company 
annexed  thereto,  or  in  the  by-laws,  providing  that  such  an. 
effect  shall  be  given  to  mailing  a  communication  of  this  char- 
acter. No  fact  is  stated  from  which  a  request  can  be  implied 
or  inferred  from  Shea  that  the  company  should  communicate 
such  a  condition  in  that  way.  In  the  absence  of  any  stipula- 
tion in  the  contract  between  the  parties,  or  in  the  rules  of  the 
company,  or  of  any  express  or  implied  request  on  the  part  of 
Shea,  or  his  agents,  or  those  acting  for  him,  we  are  acquainted 
with  no  rule  of  law  under  which  he  can  be  held  to  be  bound 
by  the  defendant's  act  of  imposing  a  condition  upon  its  ac- 
ceptance and  retention  of  the  money,  unless  notice  of  such 
condition  is  actually  brought  home  to  him,  or  to  those  acting 
for  him. 
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There  is  some  analogy  between  this  case  and  the  ordinary 
case  where  one  is  tinder  a  doty  to  make  a  payment  of  money. 
If  he  uses  the  mail  for  that  purpose,  without  express  or 
implied  authority,  he  must  take  the  risk  of  the  payment 
reaching  its  proper  destination:  Qurneyv.  Hove,  9  Gray,  404; 
69  Am.  Dec.  299;  Crane  v.  Pratt,  12  Gray,  348.  So,  ordinarily, 
when  a  demand  must  be  made  or  notice  given,  merely  posting 
the  demand  or  notice  in  the  mail  would  not  be  a  communica- 
tion to  the  person  addressed,  and  would  be  ineffectual,  unless 
the  same  should  be  received:  Casiner  v.  Farmers'  etc.  In*.  Co., 
50  Mich.  273,  277;  Leake  on  Contracts,  21-24.  There  has 
been  much  discussion  as  to  the  time  when  the  acceptance  of 
a  contract  by  letter  takes  effect,  and  it  is  now  considered  by 
court*  in  England  that  the  ground  for  holding  that  such 
acceptance  takes  effect  from  the  posting  of  the  letter  is 
because  that  mode  of  accepting  is  to  be  deemed  to  have  been 
authorized  by  the  other  party  to  the  contract,  either  expressly 
or  by  implication;  and  that  the  doctrine  establishing  the 
acceptance  as  effectual  from  that  time  is  limited  to  cases 
where  acceptance  by  post  is  expressly  or  impliedly  author- 
ized: Household  etc.  Ins.  Co.  v.  Grant,  4  Ex.  Div.  216,  218, 
228;  Byrne  v.  Van  Tienhoven,  5  Com.  P.  Div.  344, 348;  Steven- 
it  on  v.  Mclean,  5  Q.  B.  Div.  347;  Leake  on  Contracts,  24. 

306  In  the  present  case  it  is  impossible  to  say  that  Shea 
or  those  acting  for  him  assented  in  advance  that  the  defend* 
ant,  in  case  of  its  desiring  to  qualify  its  acceptance  of  the 
money  by  a  condition,  might  communicate  such  condition 
merely  by  posting  it  in  the  mail.  The  check  was  collected  in 
due  course,  and  its  final  payment  and  return  to  the  drawer 
afforded  a  voucher  for  the  payment  to  the  defendant.  Those 
acting  for  Shea  were  aware  that  the  money  was  retained  by 
the  defendant,  and,  if  the  conditional  receipt  miscarried  in 
the  mail,  or  for  any  reason  did  not  come  to  their  hands,  no 
communication  of  the  condition  was  made  to  them;  and  if 
so,  the  effect  of  the  retention  of  the  money  by  the  defendant 
was  to  waive  the  forfeiture. 

We  do  not  know  the  ground  on  which  the  jury  proceeded 
in  rendering  their  verdict  for  the  plaintiff.  It  may  have  been 
either  on  the  ground  that  call  No.  71  was  not  shown  to  have 
been  valid,  or,  if  the  call  was  valid,  that  no  notice  was  given 
to  Shea  or  those  who  acted  for  him  that  the  defendant  would 
not  accept  the  pavment  except  upon  condition.     We  have 
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only  to  do  with  the  questions  of  law  presented  to  us,  as  w»pn— 
mte  propositions.  Finding  no  error  in  the  rulings  upon*, 
these,  the  entry  must  be,  exceptions  overruled. 


Life  Insurance — Obsignating  Beneficiary.—  An  assignment  of  a*ali& 
policy  to  one  haying  no  insurable  interest  in  the  life  insured,  or  the  naming  of 
such  a  one  in  the  policy  as  the  beneficiary,  does  not  invalidate  it:  Equitable- 
Life  In*.  Co.  ▼.  Hcaiewood,  75  Tex.  838;  16  Am.  St.  Rep.  893,  and  extended 
note  discussing  the  subject  at  length. 

Mutual  Benefit  Society— Burden  or  Proof  as  to  Validity  of  Assess- 
ment.— When  a  mutual  benefit  society  relies  upon  the  failure  of  any  mess* 
ber  to  pay  his  assessment  as  a  forfeiture  of  his  membership  it  must  show 
affirmatively  that  the  assessment  was  made  in  the  mode  pointed  out  in  the- 
charter,  otherwise  the  memW  will  nob  be  in  default:  American  Mut.  AUt 
8oe.  ▼.  Helburn,  85  Ky.  1;  7  Am.  St.  Rep.  571. 

LlFB  INSURANCE— WAIVBR  OF  FORFEITURE  BY  RECEIVING  OVERDTTE  PRE*  - 

mium. — The  acceptance  by  an  insurance  company  of  aa  overdue  preatiufo  * 
is  a  waiver  of  the  condition  of  forfeiture  for  nonpayment  of  a  premium  whom  . 
due:  Mutual  Ben.  etc  Co.  v.  Robertson,  59  ILL  123;  14  Am.  Rep.  8;  8tylo*>  v» 
Wisconsin  Odd  Fellows  etc.  In*.  Co.,  69  Wis.  224;  2  Am.  St.  R«p.  738,  au<t 
note.     See,  also,  the  note  to  Continental  etc.  Ins.  Co.  v.  Yung,  S  Am.  St.  Rep~ . 
637. 


Uqgla  v.  West  End  Street  Railway  Company; 

[160  Massachusetts,  851.] 

Negligence— Presumption  of  From  Accident. — If  a  person  driving  in  a- 
public  street  is  struck  by  a  broken  iron,  pert  of  an  ear  used  to  clasp  a  • 
trolley  wire  and  apply  to  it  a  strain  from  the  guy,  in  order  to  keep  the  - 
trolley  wire  in  place  around  a  curve  and  over  a  track,  these  facta,  in  the  - 
absence  of  other  evidence,  justify  and  require  the  jury  to  find  negligence* 
on  the  part  of  the  defendant     If,  however,  defendant  offers  evidence- 
tending  to  show  due  care  on  its  part  in  the  selection  and  inspection  of 
its  apparatus,  then  ft  is  for  the  jury  to  determine  from  ail  the  evidence- 
whether  defendant  was  negligent  or  not 

Negligence — Degree  of  Care  Required.— In  an  action  founded  upon 
alleged  negligence  it  is  proper  to  instruct  the  jury  that,  in  determining 
the  question,  they  should  take  into  consideration,  as  one  of  the  most 
important  facts,  the  apparent  danger— what  would  happen  if  there  wasv 
a  failure  to  use  proper  care,  and  if  there  was  a  danger  of  eaueing  loss  o£ 
life  or  el  great  serious  bodily  injury  to  persons  traveling  upon  the  street^ 
they  might  properly  say  that  reasonable  care  would  be  a  high  degree  etT 
care,  because  it  would  be  the  degree  of  care  commensurate  with  ther 
apparent  danger. 

M.  F.  Dickinson,  Jr.,  and  W.  B.  Sprout,  for  the  defendant. 

S.  D.  Long  and  0.  E.  Todd,  for  the  plaintiff. 

••*  Babkbr,  J.      The  plaintiff,  while  driving  on   Part 
square,  in  Boston,  was  struck  by  a  broken  iron  attached  to  a. 
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wire  guy.    Tbe  irac  was  pari  of  an  ear,  used  to  clasp  a  trol- 
ley wire  azki  a^f  It  to  it  a  strain  from  the  guy,  in  order  to 
keep  the  trcOj  wire  in  place  around  a  enrre  and  over  the 
de5n>daz.ts  track.     Tbe  ear  broke  with  the  strain,  and  one 
part  of  it  fell,  striking  the  plaintiff  on  hia  head.    As  to  these 
fret*,  there  was  no  cifpcieai  the  trial,  and  there  was  no  other 
evidence  thai  the  defendant  was  in  fault    There  was,  how- 
ever, other  erider.ee.  introduced  by  the  defendant,  that  it  was 
not  guilty  of  neglifer.ee,  tending  to  show  that  the  break  was  a 
dean  break,  bright  in  color  and  appearance,  and  that  the 
iron  was  sound  all  through,  with  no  flaw  or  defect  in  it,  and 
also  that  the  whole  apparatus  was  manufactured  and  put  up 
by  a  manufacturer  of  the  highest  reputation;  that  the  ear  and 
guy  constituted  the  best  and  strongest  device  known  at  the 
time  for  keeping  trolley  wires  in  place;  that  the  defendant 
employed  a  corps  of  competent  superintendents,  foremen,  and 
inspectors,  who  inspected  the  whole  line  weekly,  including 
the  ears  and  their  attachments;  and  that  this  particular  part 
of  the  line  had  been  inspected  within  a  week  prior  to  the  acci- 
dent. 

***  The  exceptions  taken  were  to  certain  portions  of  the 
charge  to  the  jury,  which  the  defendant  contends  were  wrong 
in  two  respects;  first,  as  to  the  weight  which  the  jury  should 
give  to  the  happening  of  the  accident  itself  as  evidence  of  the 
defendant's  negligence,  and  next,  because  the  charge  held 
the  defendant  to  too  high  a  degree  of  care. 

1.  The  part  of  the  charge  which  the  defendant  contends  is 
objectionable  on  the  first  ground  is  the  sentence  in  which  the 
presiding  justice,  after  having  recited  the  manner  in  which, 
as  was  conceded,  the  accident  occurred,  and  having  said  that 
if  nothing  further  appeared  it  would  be  competent  for  the 
jury  to  find  negligence  on  the  part  of  the  defendant,  further 
said:  "The  plaintiff  must  prove  negligence,  but  when  he 
proves  the  facts  to  which  I  have  called  your  attention,  and 
nothing  else  appears  in  the  case,  a  jury  may  well  find,  and 
should  find,  negligence  on  the  part  of  the  defendant  corpora- 
tion." In  our  opinion,  this  was  a  correct  statement  of  the 
law.  No  one  but  the  defendant  was  responsible  for  the  safety 
of  its  apparatus,  and  from  the  circumstances  of  the  accident 
it  would  not  be  reasonable  to  infer  that  it  was  due  to  the  care- 
less or  willful  act  of  any  third  person,  or  to  any  cause  except 
the  failure  of  the  apparatus  to  support  the  strain  to  which  it 
.was  subjected  in  the  use  for  which  it  was  designed  and  which 
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was  made  of  it  by  the  defendant  If  the  defendant  should 
offer  no  explanation  of  the  breaking,  and  no  evidence  that  it 
bad  taken  pains  to  make  the  apparatus  safe,  the  only  proper 
inference  would  be  that  it  had  not  taken  reasonable  care  to 
make  the  apparatus  safe,  and  the  jury  should  find  negligence 
on  its  part 

Aside  from  this,  the  charge  was  not  open  to  exception 
because  of  the  sentence  quoted,  for  the  reason  that  the  sen* 
tence,  other  facts  than  those  with  which  it  dealt  having  been 
testified  to,  did  not  purport  to  give  the  rule  which  the  jury 
were  to  apply  to  the  question  of  the  defendant's  negligence, 
but  was  a  preliminary  statement  calling  the  attention  of  the 
jury  to  the  degree  of  weight  and  importance  to  be  attached 
to  certain  admitted  facts  (see  Durant  v.  Stirt,  98  Mass.  161, 
168),  and  the  charge  further  clearly  instructed  them  to  con* 
sider  the  question  of  the  defendant's  negligence  in  the  light 
of  all  the  evidence  in  the  case. 

2.  The  charge  was  correct  in  its  statement  of  what  would 
be  **4  reasonable  care  on  the  part  of  the  defendant  The 
jury  were  instructed  that  in  determining  that  question  they 
should  "take  into  consideration,  as  one  of  the  most  important 
things,  the  apparent  danger — what  would  be  likely  to  hap- 
pen if  there  was  a  failure  to  use  proper  care.  If  the  danger 
is  a  danger  of  causing  the  loss  of  life,  causing  death  or  serious 
bodily  injury  to  persons  traveling  upon  the  street,"  they  were 
told  they  might  "  properly  say  that  reasonable  care  would  be 
«  high  degree  of  care,  because  it  would  be  the  degree  of  care 
commensurate  with  the  apparent  danger."  These  instruc- 
tions were  in  accordance  with  the  rule  often  stated  by  this 
court,  as  in  Hutchinson  v.  Boston  Gas  Light  Co.,  122  Mass. 
219,  222,  "that  the  vigilance  and  attention  required  must 
conform  to  the  nature  of  the  emergency  and  the  danger  to 
which  others  may  be  exposed,  and  is  always  to  be  judged  of 
according  to  the  subject  matter,  the  danger  and  force  of  the 
material  under  the  defendant's  charge." 

Exceptions  overruled.        

Neglioence— Presumption  From  Happening  or  Accident.—  This  ques- 
tion is  fully  discussed  in  the  monographic  note  to  Philadelphia  etc*  R.  R.  Co. 
▼.  Anderson,  20  Am.  St.  Rep.  490-495,  and  the  note  to  Fleming  v.  Pittsburgh 
tie.  Ry.f  38  Am.  St.  Rep.  838,  where  the  latter  cases  in  the  series  on  the  sub- 
ject are  collected. 

Negligence— Degree  of  Care  Required.— The  degree  of  care  to  be 
used  in  any  given  case,  to  avoid  the  imputation  of  negligence,  must  be  accord- 
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fag  to  the  circumstances,  or  in  proportion  to  the  danger;  JficLxmvilU  etc  Ry, 
Co.  v.  Peninsular  Land  etc  Co.,  87  Fla.  1;  EUie  v.  ZoJ*  Shore  etc  R.  R.  Co.. 
188  Pa.  St.  606;  21  Am.  St.  Rep.  9U;  Houston  etc,  Ry.  Co.  r.  Boomer,  70 
Tax.  530;  8  Am.  8t.  Rep.  615;  Hay*  v.  QaintvitU  etc.  Ry.  Oo.t  70  Tex.  602; 
8  Am.  St.  Rep.  624;  Barrett  r.  Southern  Pac  Oo.t  91  Oal.  296;  25  Am.  St. 
Rep.  186,  and  note;  Baltimore  etc  S.  R.  Vo.  r.  Woodruff,  4  M4. 842;  59  An. 
Deo.  72;  Pennsylvania  R.  R.  Co.  ▼.  Ogier,  35  Pa.  St  60;  78  Am.  Dec  322, 
and  note.  What  ia  dne  or  reasonable  care  depends  on  the  ■abject  matter  to> 
which  care  is  to  be  applied,  and  the  attendant  circumstances:  Davie  v.  IFnm- 
bw,  51  Me.  264;  81  Am.  Dec  673;  Butterfidd  v.  Western  B.  R.  Corp.,  10 
Allen,  582;  87  Am.  Dee.  678;  and  note, 
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To  Bb  Mads,  and  Bt  What  Laws  Govbbnbd. — If,  in  consideration  of 
a  sum  paid,  a  receipt  ia  given  in  Massachusetts  stating  that  it  ia  for  the 
steerage  passage  of  a  person  named  in  the  receipt,  by  any  steamer  of  a> 
line  in  which  there  may  be  room  for  transportation  on  this  ticket  from 
Queenstown  to  Boston,  that  to  secnre  passage,  a  notice  of  intention  to 
embark  most  be  given,  and  that,  if  the  passenger  should  decline  coming, 
the  money  will  be  returned,  less  commissions,  and  if  the  intended  pas- 
senger gives.notice  ot  her  intention  to  embark,  and,  before  taking  passage, 
surrendered  the  paper  given  in  Massachusetts,  and  received  in  place 
thereof  a  passenger's  contract  ticket  stating  the  name  of  the  vessel,  the 
port  of  destination,  the  date  of  sailing,  and  giving  the  full  details  of 
the  contract,  including  certain  conditions  exempting  the  carrier  from 
liability  for  injuries,  though  received  by  the  passenger  from  its  negli- 
gence, this  last  ticket  takes  the  place  of  the  prior  papers,  and  becomes 
the  contract  between  the  passenger  and  the  carrier,  sad  if  the  condi- 
tions of  exemption  from  liability  are  valid  in  the  place  where  the  ticket 
was  issued,  then  the  passenger  cannot  recover  for  negligenoe,  though 
such  conditions  were  invalid  by  the  law  of  the  state  where  the  money 
was  paid  and  the  original  receipt  therefor  given. 

Gabbiers — Conditions  in  Tiokbt.— One  accepting  a  ticket  from  a  carrier 
is  bound  by  the  conditions  therein,  though  she  did  not  and  could  not 
read  it.  It  was  her  duty  to  ascertain  its  contents  if  she  oared  to  know  her 
rights. 

Conflict  or  Laws.— A  Stipulation  Rxlikvino  a  Cabbibb  From  Lia- 
bility for  Nkgligbncx,  though  against  the  policy  of  our  law,  is  not 
immoral  or  illegal,  and,  if  valid  in  another  country  where  it  was  made, 
will  be  enforced  by  our  courts. 

Tort  for  personal  injury  to  the  plaintiff.  In  March,  1891, 
the  plaintiff's  daughter  applied  in  Boston  to  an  agent  of  the 
defendant  for  the  purchase  of  a  steerage  passage  ticket  for  the 
plaintiff  from  Queenstown  to  Boston,  and  there  paid  twenty 
dollars,  the  full  price  of  such  ticket,  and  received  from  the 
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agent  two  tickets,  one  of  which  contained  the  defendant's 
oume,  stated  the  receipt  of  the  twenty  dollars  for  the  steerage 
passage  of  the  person  named  on  the  margin,  who  was  the 
present  plaintiff,  "by  any  steamer  of  this  line  in  which  there 
may  be  room  after  presentation  of  this  ticket,  and  that  to 
secure  passage,  the  accompanying  notice  of  intention  to 
embark  must  be  sent  at  least  eight  days  in  advance"  to  the 
company,  and  that  "  this  ticket  is  subject  to  the  conditions' 
indorsed  hereon."  One  of  these  conditions  was  that  the  com- 
pany should  not  he  "liable  for  loss  of  or  injury  to  the  pas- 
senger or  his  luggage,  whether  arising  from  negligence  of  the 
company's  servants,  whether  on  board  the  steamer  or  not." 
The  other  paper  was  a  memorandum  of  a  ticket  issued  by  the 
agent  for  steerage  passage  by  the  defendant's  line  in  favor  of 
plaintiff,  and  stated,  that  "should  the  above  passenger  decline 
coming  the  money  will  be  refunded,  less  agent's  commission, 
on  production  of  this  memorandum  and  corresponding  ticket.'9 
This  latter  paper  was  kept  by  the  daughter,  and  the  other 
forwarded  to  the  plaintiff  at  Cork.  The  daughter  also  trans- 
mitted to  plaintiff  a  notice  of  intention  to  embark,  which  had 
been  given  to  the  daughter  by  the  agent  at  the  time  the  passage 
ticket  was  purchased.  In  September  the  plaintiff  went  to  the 
office  of  the  defendant  at  Cork,  and  there  presented  the  first- 
named  paper  and  the  notice  of  an  intention  to  embark,  and  told 
the  agent  that  she  wished  to  take  passage  on  September  25th. 
He  thereupon  took  up  these  papers,  and  gave  another  paper 
in  return  therefor,  and  told  her  to  call  again  on  the  following 
Wednesday.  At  that  time  she  did  call,  and  received  in  ex- 
change for  the  paper  last  given  another  paper,  with  instructions 
to  present  it  at  the  defendant's  office  in  Queenstown.  She 
did  as  thus  instructed,  and  at  the  office  in  Queenstown  re- 
ceived in  exchange  still  another  paper,  containing  the  defend- 
ant's name  on  the  heading,  and  also  the  words,  "  Passenger's 
Contract  Ticket."  This  ticket  recited  the  name  of  the  steam- 
ship, the  port  of  destination,  the  date  of  sailing,  that  the 
plaintiff  should  be  provided  with  a  steerage  passage  to,  and 
shall  be  landed  at,  the  port  of  Boston/'  It  also  contained 
full  provisions  respecting  the  board  during  the  voyage,  and 
recited  that  it  was  subject  to  the  conditions  set  forth  on  the 
back  thereof,  which  were  the  same  as  those  indorsed  on  the 
first  paper.  This  last  paper  or  ticket  was  taken  up  by  the  de- 
fendant at  the  time  it  permitted  the  plaintiff  to  take  passage 
at  Queenstown.     When  the  daughter  purchased  the  passage, 
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attention  was  not  called  to  any  of  the  conditions,  and  she 
did  not  read  the  paper  dot  know  an y  of  the  conditions  therein 
limiting  the  liability  of  the  defendant.  The  plaintiff  was  not 
■oCzfed  of  any  of  the  conditions  otherwise  than  by  their  being 
printed  on  the  ticket,  and  she  did  not  and  could  not  read  the 
ticket.  The  only  money  paid  in  the  transaction  was  that 
received  by  the  defendant's  agent  in  Boston.  By  the  British 
law  it  is  conceded  that  carriers  of  passengers  may,  by  a 
special  contract,  exempt  themselves  from  liability  to  injury 
to  passengers  resulting  from  the  negligence  of  their  servants, 
bat  the  law  of  Massachusetts  is  otherwise.  The  trial  judge 
ruled,  as  a  matter  of  lew,  that  the  plaintiff  was  not  entitled  to 
recover,  and  directed  a  verdict  for  the  defendant.  The  case 
was  then  presented  to  the  appellate  court  that  a  judgment 
might  be  entered  on  this  verdict  if  the  ruling  of  the  trial  court 
was  right,  otherwise  that  a  new  trial  might  be  ordered. 

A.  ¥.  Hayden,  for  the  plaintiff! 

O.  Putnam  and  T.  Russell,  far  the  defendant 

999  Khowltoh,  J.  The  plaintiff  was  sent  for,  and  the  price 
lor  her  passage  was  paid  by  one  of  her  daughters,  a  resident 
of  Boston.  It  does  not  distinctly  appear  by  the  report  whether 
the  daughter,  in  paying  for  the  passage,  acted  for  herself  or  - 
as  an  agent  for  the  plaintiff,  but  the  case  has  been  argued  by 
the  plaintiff's  counsel  as  if  the  plaintiff  was  the  original  con- 
tracting party  acting  through  her  daughter  as  her  agent  It 
is  a  natural  inference  from  the  language  of  the  report,  that 
the  daughter  paid  the  money  and  made  the  contract  in  Boston 
as  a  principal,  but  for  the  benefit  of  her  mother.  Perhaps 
this  is  not  very  important,  for  if  the  defendant  contracted 
with  the  daughter  to  carry  the  plaintiff  it  would  owe  the 
plaintiff  the  duty  to  use  proper  care  for  her  safety  as  a 
passenger  as  well  as  if  the  contract  were  made  with  the 
plaintiff  herself. 

The  first  question  in  the  case  is  whether  the  contract  made 
in  Boston,  or  the  more  definite  agreement  subsequently  made 
in  Cork,  is  the  contract  by  which  the  rights  of  the  parties  are 
to  be  determined.  The  contract  made  in  Boston  was  not  an 
*6°  agreement  that  the  plaintiff  should  take  passage,  and 
that  the  defendant  should  carry  her  to  Boston  at  all  events. 
It  gave  an  option  to  the  plaintiff  to  be  carried  or  not,  as  she 
might  choose,  and,  if  her  decision  should  finally  be  adverse 
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to  coming,  it  bound  the  defendant  to  pay  back  the  money,  less 
the  agent's  commission.  It  did  not  state  when  or  by  what 
steamer  the  plaintiff  would  come,  or  whether  she  would  come 
at  all,  and  it  could  not  be  known  whether  it  would  ever  be  the 
duty  of  the  defendant  to  carry  her  until  she  should  first  deter- 
mine whether  she  wished  to  come.  As  soon  as  she  gave  the 
notice  of  her  intention  to  embark  in  accordance  with  the  terms 
of  the  original  contract  she  became  entitled  to  a  steerage 
passage  on  the  next  steamer  sailing  for  Boston.  If  nothing 
else  had  occurred  her  rights  would  have  been  finally  fixed 
by  the  contract  made  in  Boston;  but  if  the  parties  chose,  it 
was  proper  for  them  to  make  a  new  and  more  definite  con- 
tract, containing  provisions  in  regard  to  what  before  had  been 
left  indefinite  and  uncertain.  The  giving  of  the  notice  of 
intention  to  embark,  the  assignment  of  the  plaintiff  to  a 
particular  steamer,  and  the  giving  up  of  the  old  contract  by 
both  parties,  were  a  sufficient  consideration  for  the  making  of 
the  new  one.  If  the  plaintiff,  through  her  daughter  as  agent, 
was  the  original  contracting  party  at  Boston  it  is  very  clenr 
that  she  could  consent  to  give  up  the  old  contract  and  sub- 
stitute a  new  one  for  it  If  the  contract  made  in  Boston  was 
her  daughter's  contract,  and  not  hers,  it  was  of  a  kind  which 
contemplated  the  use  of  it  by  her  for  her  own  benefit,  as  evi- 
dence of  the  ownership  of  a  valuable  right  personal  to  herself. 
Through  the  original  contract  she  was  brought  into  the 
position  of  a  person  entitled  to  passage  on  the  defendant's 
steamer.  As  a  person  holding  a  ticket  entitling  her  to  a 
steerage  passage  on  some  steamer  of  the  defendant,  it  was 
competent  for  her,  before  becoming  a  passenger,  in  connection 
with  the  notification  of  intention  to  embark,  to  enter  into  a 
new  and  more  definite  arrangement  with  the  defendant  in 
regard,  not  only  to  the  steamer  on  which  she  should  come,  but 
also  to  other  things  affecting  her  interests,  and  to  give  up  her 
rights  under  the  original  paper,  and  to  take  a  new  contract 
stating  more  fully  the  rights  and  duties  of  the  parties.  As 
the  holder  of  a  personal  ticket  procured  and  paid  for  by  her 
daughter,  she  could  *61  do  this  as  well  as  if  she  had  bought 
the  ticket  herself.  Before  the  making  of  the  new  contract 
the  plaintiff  had  no  definite  agreement  with  the  defendant  in 
regard  to  her  board  during  the  voyage,  and  the  stipulations 
in  regard  to  that,  and  other  things,  with  the  cancellation  of 
the  old  ticket,  furnished  a  valuable  consideration  for  the  sub- 
stitution of  a  new  one.     After  the  new  one  wus  issued  and 
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acetyl  :Le  rglts  c»  the  parties  were  governed  by  it     It 

vat  xcjkir  k.  Greit  Britain,  &ci  it  is  governed  by  English 

Jaw.    It  vu  cc%  a  —ere  check,  tut  waa  a  contract  hy  which 

the  pIiii**J5  was  Lc-r.d,  even  if  the  did  not  read  it.     It  was 

her  dctj  to  ascertain  iu  ccr.tents,  if  she  cared  to  know  her 

right*:  Fohmc*  ▼.  Cm^z-d  SUiwukip  Co^  153  Mass.  553;  25 

Jim.  St  Rep.  tt'}.     Although  the  stipulation  relieving  the 

^defendant  irjm  Iiit:I:;y  fcr  injuries  resulting  from  the  negli- 

;gence  of  its  servants  is  against  the  policy  of  our  law,  it  is  not 

-immoral  or  illegal,  xrA  it  being  valid  in  Great  Britain,  where 

it  was  made,  it  will  be  enforced  on  principles  of  comity  by 

-our  courts:  Mutiitn  ▼.  Pratt,  125  Mass.  374;  28  Am.  Rep. 

241;  Scolder  ▼.  Union  X*L  Bank,  91  U.  S.  406;   Fonseca  v. 

Gurnard  Steamship  C<t,  153  Mass.  553;  25  Am.  St  Rep.  660, 

.and  cases  there  cited. 

U  the  rights  of  the  parties  had  been  left  to  stand  on  a  con* 
"tract  made  in  Boston  to  transport  thither  a  passenger  from 
<^ueenstown,  in  Ireland,  on  a  British  ship,  a  question  would 
fcave  been  involved  which  we  have  no  occasion  now  to  con- 
sider. 

Judgment  on  the  verdict    __ 

Cowwuer  or  Laws— Costkaot  With  Carbibb,  Whirs  Dbkmsd  Mads. — 

.A  contract  with  a  common  carrier,  made  in  New  York,  and  to  be  performed 

~*here,  releasing  the  carrier  from  responsibility  for  negligence,  will  be  en* 

^forced  in  this  state,  and  if  no  recovery  can  be  had  under  such  contract  in 

"Hew  York,  none  can  be  had  here:  Forepaugk  r.  Delaware  etc  R.  £L  Co.,  128 

Pa.  St  217;  15  Am.  8t  Rep.  672.     A  person  while  riding  on  a  railway  oi 

the  state  of  New  York  on  a  ticket  entitling  him  to  passage  between  two 

stations  situated  in  that  state  was  injured  on  a  portion  of  the  road  which 

passes  through  Pennsylvania.    It  was  held  that  the  contract  was  deemed 

snsde  with  reference  to  the  laws  of  New  York,  and  that  a  Pennsylvania 

-  statute  limiting  the  amount  of  recovery  in  such  cases  could  not  affect  the 

•damages  in  that  case:  Dyke  v.  Erie  By.  Co.,  45  N.  Y.  113;  6  Am.  Rep.  43. 

•  One  who  purchased  a  railroad  ticket  from  New  York  to  Philadelphia,  from 

a  person  who  was  not  an  authorized  agent  of  the  company,  may  maintain  an 

.  action  against  the  company  for  refusal  to  carry  him,  the  sale  being  legal  in 

"New  York*  though  forbidden,  under  penalty,  in  Philadelphia:  Sleeper  ▼. 

Pennsylvania  JR.  A  Co.,  100  Pa.  St  259;  45  Am.  Rep.  380.     A  contract 

i  made  in  England  for  the  carriage  of  a  passenger  to  the  United  States, 

though  regarded  by  the  laws  of  this  state  as  against  publio  policy,  and  void, 

-will  be  enforced  here,  if  not  illegal  nor  immoral:  Foneeea  v.  Cunard  &  S. 

-Co.,  153  Mass,  553;  25  Am.  St  Rep.  660. 

Carwsra— Tick ST8— Binding  Effect  or.— One  who  accepts  a  passenger 

-contract  ticket  containing  elaborate  provisions  regarding  the  rights  of  the 

passenger  during  carriage  is  bound  by  them,  whether  he  reads  them  or 

mot:  Foneeea  v.  Cunard  8.  8.  Co.,  153  Mass.  553;  25  Am.  St  Rep.  660,  and 

motn  Eddy  ▼•  Harris,  78  Tex.  661;  22  Am.  St  Rep.  86.     The  purchaser  of 
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a  railway  passenger  tick**  does  not  bind  himself  te  afl  of  iU  terms  by  its 
mere  acceptance,  in  the  absence  of  actual  knowledge  of  them*  though  be) 
bought  the  ticket  at  a  reduced  rate,  but  at  the  rat*  usual  to  persons  of  the 
olass  of  pa«sengers  to  which  he  belonged:  Kent  ▼.  Bakhnort  tic  R.  R.  Co., 
45  Ohio  St.  884;  4  Am.  8t.  Rep.  S39,  and  note  with  the  eases  collected. 
See,  further,  the  extended  note  to  Kama*  City  #Jt>  &  &  Qk  w.  iWesou^A, 
5  Am,  St.  Bop.  727. 


Springfield  Institution  fob  Savings  v.  Copbland. 

(160  Ma»achuset»,  880.] 

Husband  and  Win.— No  Presumption  of  a  Gift  From  a  Wifb  to  Hm 
Husband  Abxsbs  from  the  fact  that  he  deposited  in  a  bank,  in  his  own 
name,  by  her  permission,  her  moneys,  under  circumstances  indicating 
that  they  were  deposited  in  this  manner  for  convenience,  until  they 
could  be  invested  for  her  benefit,  or  for  that  of  her  husband. 

Tbustbb  and  Beneficiary — Following  Trust  Funds. — Whether  a  dispo- 
sition of  trust  funds  be  rightful  or  wrongful,  the  beneficial  owner  is  enti- 
tled to  the  proceeds,  whatever  be  their  form,  if  he  can  identify  them. 
If  they  cannot  be  identified,  because  they  are  mingled  with  the  moneys 
of  the  trustee,  then  the  beneficiary  is  entitled  to  a  charge  upon  the  new 
investment  to  the  extent  of  the  trust  money  traceable  in  it. 

Husband  and  Wife.— I?  Moneys  Are  Dbpositbd  in  a  Bank  in  thb  Namb 
or  Husband  and  Wife,  subject  to  withdrawal  by  either,  they  belong  to 
her  on  the  death  of  her  husband  leaving  her  surviving. 

HU8BAND  AND  WlTB. — If  PERMANENT   SECURITIES  PURCHASED  WlTH  THB 

Moneys  of  a  wife  are  placed  in  the  name  of  her  husband  with  her 
assent,  she  will  be  presumed  to  have  intended  them  to  be  his  property} 
but  shares  of  stock  so  purchased,  and  marked  on  the  back  with  her  ini- 
tials, are  presumed  to  belong  to  her  estate. 

H.  C.  Bliss,  for  Geraldine  G.  Strout. 
A.  M.  Copeland,  pro  se. 

***  Field,  G.  J.  The  first  suit  is  a  bill  of  interpleader  to 
determine  whether  certain  sums  of  money  deposited  with  the 
Springfield  Institution  for  Savings  in  the  names  of  "  8.  J.  and 
U.  M.  Goadenough,  subject  to  withdrawal  by  either,"  amount- 
ing to  $976.96,  with  the  interest  thereon,  belong  to  the  estate 
***  of  Samuel  J.  Goodenough,  or  to  the  estate  of  Urania  M. 
Goodenough,  his  wife. 

The  seeoed  suit  is  a  bill  in  equity,  by  the  administratrix, 
with  the  will  annexed,  of  the  estate  of  Mrs.  Goodenough, 
agitinet  the  administrator  of  the  estate  of  Mr.  Goodenough,  to 
compel  the  transfer  to  the  plaiutiff  of  certain  shares  of  stock 
and  of  certain  bonds  standing  in  the  name  of  Mr.  Goode- 
aough,  on  the  ground  that  they  were  purchased  with  the  pro- 
ceeds of  the  sale  of  securities  belonging  to  Mrs.  Goodenough. 


^  ilty .  by  the  ad:zinistratrix,  with 
sf  lbs.  Gx»5rr  :rr**.  r.j-.ii.si 
fkrrr  ^  <?="ivr  af  si*  essaae  z£.  Mr.  G:oi*r  :-zh  a:.  1  t!.e 
Scn^fifu:  Fr*w  Coas  Ssriz^s  &trk,to  er^itel  the  payment 

af  tl  IOI.  c^rosted  in  sal  a  sayings 
af  -S.  J.  ar-i  •Tr^.im  M.  Gooienoogh, 
ar  pert.*  wr:h  ibt  interest  thereon,  oo 
tie  gr:iLTi£  ibat  tie  szcmtj  i£-a=ite\I  was  the  property  of  Mrs. 


inmi  sszt  is  a  b£Z  bz  equity,  by  the  administratrix! 

i  af  tbe  estate  of  Mrs.  Goodenough, 
of  the  estate  of  Mr.  Goodenough 


Ht-reck  Sa^anal  Bank,  to  con  pel  an  assign- 
tfet  Mzriz5  cf  tbe  a&roey  starring  to  the  credit  of 
Mr.  G»5ensnnri  ae.  tbe  bo;i«  of  tbe  bank,  or  to  compel  the 
htrk  «r  pay  tbe  axoicrt  to  tb»  pZmlr.t:^  on  the  ground  that 
tie  Ztsoey.  a!i£oc£^  derosned  in  the  name  of  Mr.  Goode- 
nsrrx  m  tbe  snroey  of  Mra.  Gxxkcough. 

Mr.  Gxofc-rcxr  ixd  irtesiate  go  December  28,  1891,  and 
bis  ess*;*  Lis  he«:  r»jne&tr^d  ir-folvent.  Hr&.  Goodenough 
c  f*i  on  Ji^.-.uy  2i  IS?i  leering  a  will,  which  baa  been 
i ->  ainrMd  to  r-rrc^ie.  The  suits  were  sent  to  a  master  to 
£ni  tbe  ftra,  azri  haiw  been  reserved  upon  his  report  and  an 
ar^eei  stateraect  of  ftcis* 

W:ih  u«  cx^proa  of  11 00  deposited  in  the  8pringfield 
I^5u:ri:^a  far  Springs  on  Anrast  6,  1S54,  all  the  money 
C£ivs:vc  in  hrch  savings  banks  was  drawn  by  Mr.  Goode- 
ouch  oc  February  IS,  1SS0.  from  the  d^icsit  in  the  John 
Har.^vk  Xai£:vr.ai  B«nk.    It  is  found  tL&t  Mr.  Goodenough 
*k?ps  an  accent  at  5s>:d  John  Han?ock  National  Bank,  in 
his  own  nans*.  fro:n  CVrtcSer.  1>53,  to  the  time  of  his  death — 
rVwznber  *<  IS?!.*    On  »»  February  1,  IS90,  the  balance 
to  his  credit  in  *h:s  bank  was  f  59.65;  and  on  the  morning  of 
February  li  1S&V  it  was  152.63.     Afterwards,  on  the  same 
day.  he  deposited  :n  this  lank  f  15.093.62,  which  was  the  pro- 
ceeds of  a  check  payable  to  the  order  of  Mrs.  Goodenough, 
given  to  her  in  part  payment  of  the  legacy  to  her  contained 
in  the  will  of  Xoble  Maxwell.     On  February  18,  1890,  Mr. 
Goodenough  also  deposited  in  this  bank  $360,  which,  on  tbe 
finding  of  the  waster,  must  be  taken  to  have  been  the  pro- 
ceed* of  the  sale  of  three  shares  of  Sagadahock  Bank  stock 
Motrin*  to  Mrs.  Goodenough.     As  we  read  the  master's 
rvport  And  the  agreed  facts,  there  is  no  clear  evidence  that 
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any  of  the  money  deposited  with  this  bank  was  ever  the  prop- 
erty of  Mr.  Goodenough.  The  greater  part  in  number  and 
amount  of  the  deposits  are  shown  to  have  been  Mrs.  Goode- 
nough's  property.  It  simply  does  not  appear  whether  the 
other  deposits  came  from  his  or  her  property.  It  is  agreed 
that,  from  February  12,  1890,  to  the  time  of  his  death,  he 
M owned  no  property  of  any  amount,  except  his  interest  in  the 
money  and  securities  in  these  suits.'1  It  is  found  that  there 
was  deposited  in  this  bank  about  $31,000,  between  February 
1,  1890,  and  the  death  of  Mr.  Goodenough,  of  which  about 
$24,500  "  came  from  either  the  income  or  proceeds  of  sale  of 
Mrs.  Goodenough's  property."  It  is  agreed  u  that  prior  to 
February  12,  1890,  said  Goodenough  had  deposited  in  said 
bank  several  thousand  dollars  of  money,  which  appears  to 
have  come  from  the  legacy  of  Noble  Maxwell;  [and]  there 
was  no  evidence  that  he  had  withdrawn  any  considerable  part 
of  the  money,  deposited  as  aforesaid  for  the  use  of  Mrs. 
Goodenough,  up  to  the  time  of  his  death." 

The  first  question  is,  whether  it  should  be  inferred  that  Mrs. 
Goodenough  intended  to  give  to  her  husband  all  the  moneys 
deposited  in  his  name  with  the  John  Hancock  National  Bank. 
The  master  has  found  that,  "  apparently  they  were  both  con- 
versant with,  and  approved  of,  the  management  of  their  re- 
spective financial  affairs.'1  Mrs.  Goodenough  kept  no  bank 
account  in  her  own  name.  It  appears  that  they  jointly 
*  hired  a  deposit  box  in  the  vault  of  the  Springfield  Safe 
Deposit  and  Trust  Company,  ....  each  having  a  key 
thereto,"  and  that  in  this  box  were  kept  the  savings  bank 
books,  the  certificates  of  stock,  and  other  securities  standing 
in  the  name  of  each. 

***  If  the  law,  as  declared  in  Marshall  v.  Jaquith,  184  Mass. 
188,  be  applicable  to  a  gift  by  a  wife  of  her  separate  property 
directly  to  her  husband,  upon  which  we  express  no  opinion,. 
the  facts  in  the  cases  now  before  us  do  not  show  an  effectual 
gift  of  the  money  deposited  with  the  John  Hancock  National 
Bank,  because  the  husband  died  before  the  wife:  See  Porter 
V.  Wakefield,  146  Mass.  25;  Stimpson  v.  Achorn,  158  Mass. 
342.  In  Jacobs  v.  Hesler9  113  Mass.  157,  it  is  said:  "When  a 
wife,  with  her  own  hand,  pays  money  of  her  separate  property 
to  her  husband  there  is  no  presumption  that  he  receives  it  in 
trust  for  her,  but  the  burden  is  on  her  to  prove  the  fact.  In 
the  absence  of  such  proof  the  money  must  be  deemed  to  have 
been  given  to  him  with  the  intention  that  it  should  be  applied 
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tc  the  use  or  \jeutSX  of  either  or  both  of  them,  at  his  discre- 
t : ^z  See  Clz~k  ▼„  /ir*-*:«,  15>  Mas.  3S5;  35  Am.  St.  Bap. 
4  >  ?l  Th«e  arc  also  rairsr  in  which  the  wife  has  mingled  her 
«*  paraie  frcj*enj  wiih  thai  cf  her  husband  under  such  cjrcum- 
*:t~c«  thai  she  has  t*en  fctid  to  hare  lost  it,  or  lost  the  right 
«o  racrer  it:  JTrTTj  ▼.  prwr,  12  AZen,  107;  90  Am.  Dec  138; 
X'cC.utbry  ▼.  /^r.fnt*  Jm2.  for  Sarins  103  Mass.  300:  Boa- 
*-J  ▼.  f-i-srt.  112  Mass.  99;  AV.rfl  v.  Egktt*%>  140  Mass.  202; 

We  thir.k.  h:  wever,  that  the  mast  reasonable  inference  from 
tie  firts  i;  -~  i  or  agreed  in  the  cases  at  bar  is,  that  the  wife 
VL:~r  iei  tf  ::her  t:  give  dot  to  leud  to  her  husband  the  money 
w:_::h  he  cep;*:;<ea  in  Lis  own  name  in  the  John  Hancock 
Niiic-rnI  Bank,  but  that  she  permitted  it  to  be  deposited  in 
this  manner  fcr  c*?~  vetience  cxtil  it  should  be  invested,  with 
the  intentica  thai  it  might  be  used  for  her  own  benefit  or  that 
of  her  hustar  L  It  is  evident  that  the  whole  of  the  balance 
of  1745  £4,  sts^fir.g  to  the  credit  of  Mr.  Goodenough  on  the 
bxks  of  the  J^r.a  Hancock  National  Bank,  together  with 
win  has  here:::":re  been  expended  for  the  use  of  Mrs.  Good* 
er.jugh,  ir.r'ui^r.g  the  deposits  in  the  savings  banks,  will  not 
ci*-ke  cp  the  am  runt  of  her  money  which  is  6hown  to  have 
Kea  dcpjciiei  in  that  bank,  ax*d  that,  so  far  as  appears,  all 
the  mcney  which  regains  in  that  bank  is  her  money,  unless 
she  has  effectually  given  it  to  him. 

Tr.e  principles  which  govern  a  case  of  this  kind  are  consid- 
er, a  in  J»  re  i/::.V::'«  FMaUy  L  R.  13  Ch.  D.  696,  and  in 
***  .Vj: ;;•;.:;  Ei%l  v.  Iisurarxe  Con  104  U.  S.  54.  In  the 
latter  cases  it  is  sail  iu  the  opinion  that  the  modern  doctrine 
of  equity,  as  regards  property  disposed  of  by  persons  in  a 
fiduciary  position,  £s  as  follows:  u  Whether  the  disposition  of 
it  be  rightful  or  wrongful,  the  beneficial  owner  is  entitled  to 
the  proceeds,  whatever  be  their  form,  provided  only  ho  can 
identify  them.  If  they  cannot  be  identified  by  reason  of  the) 
trust  money  being  mingled  with  that  of  the  trustee,  then  the 
<v*;m  qui  trust  is  entitled  to  a  charge  upon  the  new  invest- 
ment to  the  extent  of  the  trust  money  traceable  into  it;  that 
there  is  no  distinction  between  an  express  trustee  and  an 
agent,  or  bailee,  or  collector  of  rents,  or  anybody  else  in  a 
fiduciary  position;  and  that  there  is  no  difference  between 
investments  in  the  purchase  of  lands, or  chattels,  or  bonds,  or 
lotuts,  or  moneys  deposited  in  a  bank  account ":  See  Farmer? 
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etc.  Nat.  Bank  v.  King,  57  Pa.  St  202;  98  Am.  Dec.  215;  Van 
Alen  v.  American  Nat.  Bank,  52  N.  Y.  1. 

In  accordance  with  this  doctrine,  we  are  of  opinion  that,  on 
the  facts  found  and  agreed,  there  must  be  a  decree  for  the 
plaintiff  in  the  fourth  ease  for  the  whole  of  the  balance  in  the 
John  Hancock  National  Bank. 

The  deposits  in  the  savings  banks,  one  in  the  names  of 
"8.  J.  and  U.  M.  Goodenough,  subject  to  withdrawal  by 
either,"  and  the  other  in  the  names  of  "  8.  J.  and  Urania  M» 
Goodenough,  either  to  draw  whole  or  part,"  must  be  taken  to 
show  either  an"  intention  on  the  part  of  the  depositors — the 
persons  named  being  husband  and  wife — that  the  amount 
deposited,  if  not  withdrawn  in  the  lifetime  of  both,  should 
belong  to  the  survivor,  or  the  same  inference  is  to  be  drawn 
ma  in  the  case  of  the  deposit  in  the  John  Hancock  National 
Bank.  In  either  view,  the  title  now  Would  be  in  the  represent* 
ative  of  the  wife's  estate:  Sfee  Draper  v.  Jackson,  16  Mass.  480; 
Fish  ▼.  Cushman,  6  Cush.  20;  62  Am.  Dec.  761;  Marshall  ▼» 
Jaquith,  184  Mass.  188;  Phelps  v.  SimonB,  159  Mass.  415;  88 
Am.  8t  Rep.  480.  It  is  plain  that  all  but  $100  came  from 
the  property  of  Mrs.  Goodenough.  There  is  no  direct  evi- 
dence who  deposited  this  $100,  or  whose  money  it  was,  or 
where  it  came  from,  and  the  bank  books  were  kept  in  the  pos- 
session of  both.  It  was  deposited  on  August  6,  1884,  which 
was  after  Mrs.  Goodenough  began  to  receive  portions  of  her 
legacy  from  the  executor  of  Mr.  Maxwell.  If  any  ■••  infer* 
ence  is  to  be  drawn  from  the  facts  found  by  the  master,  it  is 
that  it  was  the  wife's  money.  The  representative  of  Mr. 
Goodenough's  estate  does  not  offer  any  evidence  tending  to 
show  that  it  was  ever  his  property.  As  from  the  form  of  the 
deposits,  the  wife,  after  the  husband's  death,  could  have 
drawn  all  the  money  from  each  savings  bank,  and  as  it  was 
probably  all  hers  originally,  we  think  that  in  these  two  suits 
there  must  be  a  decree  for  the  whole  amount  in  favor  of  the 
administratrix,  with  the  will  annexed,  of  the  estate  of  Mrs. 
Goodenough. 

8o  far  as  Mr.  Goodenough  has  used  her  money  for  his  own 
benefit,  with  her  assent,  his  estate  cannot  now  be  held  account* 
able  for  it.  The  most  difficult  question  is  whether  it  is  to  be 
inferred  or  presumed  that  the  securities  standing  in  his  name, 
or  marked  with  the  initial  letters  of  his  name,  which  are 
shown  to  have  been  bought  with  the  proceeds  of  her  property, 
were  put  in  his  name  with  her  assent,  and  with  the  intention 
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justice.  The  first  four  instructions  ought  to  have  been  given, 
if  they  be  taken  to  mean  that  the  plaintiff  could  net  recover 
if  she  intended  to  defraud  the  company  or  knowingly  partici- 
pated in  the  fraudulent  acts  of  Bannigan.  The  court  declined 
to  give  these  instructions,  to  which  the  defendant  excepted, 
and  also  excepted  to  a  portion  of  the  charge  to  the  jury. 
This  portion  of  the  charge  relates  to.  the  effect  of  the  -misrep- 
resentations of  the  agent,  and  to  the  plaintiff's  right  to  re- 
scind the  contract,  if  the  plaintiff  was  induced  to  make  it  by 
these  misrepresentations.  The  instructions  given  upon  the 
effect  of  the  fact  that  she  concealed  what  she  had  done  from 
her  husband  are  oorrect,  if  she  was  innocent  of  any  intention 
to  evade  the  rules  of  the  company,  and  thus  to  obtain  a  policy 
from  it  which  she  knew  it  would  not  issue  if  it  had  known 
that  her  husband  had  not  signed  his  name  on  the  back  of  the 
application,  and  had  not  consented  to  the  insurance.  But 
it  does  not  appear  by  the  exceptions  that  any  instructions 
***  were  given  upon  the  effect  of  her  participation  in  Ban* 
nigan's  fraud,  if  she  did  participate  in  it  *  There  are  some 
indications  in  the  part  of  the  charge  contained  in  the  excep- 
tions that  the  presiding  justice  regarded  it  as  plain  that,  if  she 
knowingly  participated  in  Bannigan's  fraud,  she  could  not 
recover,  and  that  the  instructions  set  out  in  the  exceptions 
were  predicated  upon  the  assumption  that  the  jury  should 
find  that  she  was  innocent  of  any  fraudulent  intent  against 
the  company,  and  was  deceived  and  misled  by  the  misrepre- 
sentations of  its  agent.  It  was,  we  think,  competent  for  the 
jury,  on  the  evidence,  to  find  either  that  she  was  or  was  not 
innocent  of  any  attempt  to  evade  the  rules  of  the  company, 
and  to  procure  from  it  a  contract  which  she  knew  it  would  not 
have  made  if  it  had  known  that  her  husband  had  not  signed 
the  examination  form  on  the  back  of  the  application,  and  had 
not  consented  to  the  insurance.  Upon  the  whole,  as  it  does 
not  appear  that  the  presiding  justice  gave  any  instructions 
upon  the  subject  of  the  first  four  requests  of  the  defendant, 
and  atf  these  were  absolutely  denied,  we  think  that  the  excep- 
tions should  be  sustained. 
So  ordered. 

iHftURANCB— RlCOVlRT  OF  PrKMIUMS  WbIBB  POLKJT  If,  VOIR— Where 

•o  risk  has  attached  under  a  policy  of  fire  insurance,  the  inaurer  moat 
return  the  premium  paid,  provided  the  insured  has  been  guilty  of  no  fraud: 
Jonea  v.  Insurance  Co.,  90  Tent).  604;  26  Am.  St.  Rep.  706.  Premiums  paid 
v©n  a  life  polioy  may  be  recovered  by  the  assured  from  the  insurer  as  money 
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had  and  receded,  if  the  latter  wrongfully  refutes  to  recede  a  premium 
whan  due  on  snob  policy:  McKee  v.  Phoenix  In*.  Co.,  28  Mo.  883;  75  Am. 
Boo.  129;  McCaU  t.  Phanix  etc  In*.  Co.,  9  W.  Va.  237;  27  Am.  Rep.  668, 
and  note.  Contra:  See  Day  r.  Connecticut  etc  Ins.  Co.,  46  Conn.  480;  29  Am. 
Rep.  693.  Though  an  insurance  be  roid  for  fraud  committed  by  the  in  tared, 
he  is  not  entitled  to  a  return  of  the  premium:  Hmety  v.  South  Coxrokna  In** 
Co.,  1  Mill  Const  163;  12  Am.  Deo.  623. 


Wright  v.  Abbott. 

[100  MASSACHUSETTS,  806.] 

Jubt  Trial.— Misconduct  of  J  out  may  be  prored  on  a  motion  for  a  now 
trial  by  the  testimony  of  a  deputy  sheriff,  in  whose  charge  they  were,  as 
to  what  he  heard  said  by  the  jury  in  the  jury- roam  tending  to  show 
that  the  cause  was  decided  by  lot  or  by  the  drawing  of  ballots  from  a 
hat  in  which  ballots  had  been  put,  some  marked  for  the  plaintiff  and 
some  for  the  defendant. 

On  a  motion  for  a  new  trial  a  deputy  sheriff  was  called  as 
a  witness,  and,  against  the  objection  of  a  plaintiff,  was  per- 
mitted to  testify  that  he  overheard  the  deliberations  of  the 
jury  in  the  jury-room,  and  he  detailed  the  conversations  thus 
overheard,  from  which  it  appeared  that  eleven  ballots  were 
put  in  a  hat,  eight  marked  for  the  defendant  and  three  for 
the  plaintiff,  and  thereupon  it  was  agreed  that  one  member 
of  the  jury,  being  blindfolded,  should  draw  out  a  ballot,  and 
that  the  verdict  of- the  jury  should  depend  upon  the  ballot 
thus  drawn,  but  that  he  heard  one  of  the  jurors  say,  "  The 
ballot  drawn  out  is  for  the  plaintiff,"  and  that  shortly  there- 
after the  foreman  said  that  the  jury  had  agreed,  and  coming 
immediately  into  court  rendered  a  verdict  for  the  plaintiff. 

« 

J.  C.  Sanborn,  for  the  plaintiff. 
J.  P.  Sweeney,  for  the  defendant 

***  Field,  C,  J.  The  single  question  in  this  case  is 
whether,  on  a  motion  for  a  new  trial  on  account  of  the 
alleged  misconduct  of  the  jury,  it  is  competent  for  a  deputy 
sheriff,  who  had  the  charge  of  the  jury  during  their  deliber- 
ations in  the  jury-room,  to  testify  ***  to  what  he  heard  said 
and  done  by  the  jury  in  the  jury-room,  for  the  purpose  of 
showing  that  the  jury  decided  the  case  by  lot,  or  by  the  draw- 
ing of  a  ballot  from  a  hat  in  which  ballots  had  been  put, 
tome  marked  for  the  plaintiff  and  some  for  the  defendant 

It  is  certainly  not  the  duty  of  an  officer  in  charge  of  a  jury 
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to  Brian  to  the  deliberations  of  a  jury  in  the  jury-room;  but 
if  be  does,  his  testimony  cannot  be  excluded  on  the  ground 
that  Lis  knowledge  was  obtained  in  this  manner,  if  it  is  other- 
wise competed  Tbe  rule  excluding  testimony  of  the  conduct 
of  j^rc-rs  in  the  jury-room,  when  deliberating  upon  a  verdict, 
ouzLt  to  have  some  limits.  It  seems  that,  in  England,  it  has 
Leer.  £x^aLLy  seuled  that  the  affidavit  of  a  juror  will  not  be  re- 
ceived to  show  that  the  verdict  was  determined  by  lot:  Vaisc  v. 
Z*Iar:u,  1  Term  Rep.  11;  Owenv.Warburton,  1  Bos.  A  P.,  N.  R., 
S26;  S:-il*r  v.  Grataa,  7  DowL  Pr.  223,225.  The  weight  of 
authority  in  this  country,  also,  is  that  the  affidavits  or  the  testi- 
mony of  jurors,  to  show  such  a  fact,  will  not  be  received:  Dana 
v.  7Wir%  4  Johns.  457;  Clwggag*  v.  Swan,  4  Binn,  150;  5  Am. 
Dec  4*10;  Brewtter  v.  TKompoon,  1  N.  J.  L  32;  Grinnell  v. 
i^uTips,  1  Mass.  530.  is  regarded  as  overruled  in  Woodward 
v.  LtariiU  107  Mass.  453,  461,  462;  9  Am.  Rep.  49.  It  has 
always  been  held  that,  if  a  verdict  is  obtained  by  resorting 
to  chance  or  by  drawing  lots,  it  will  be  set  aside:  Mitchell  v. 
Ehie.  10  Wei.d.  595;  Donnrr  v.  Palmer,  23  CaL  40;  Ruble  v. 
JfrZ\ tou'J,  7  I^wa.  90;  Birchard  v.  Booth,  4  Wis.  67;  Dorr 
v.  Fe->no%  12  Pick.  521;  Forbes  v.  Howard,  4  R.  I.  364.  Id 
Taim  v.  ZVr.2r.2Z,  1  Term  Rep.  11,  where  a  verdict  was  obtained 
by  tossing  up,  Lord  Mansfield  said:  "The  court  cannot  receive 
such  an  affidavit  from  any  of  the  jurymen  themselves,  in  all 
of  whom  such  conduct  is  a  very  high  misdemeanor;  but  in 
erery  such  case  the  court  must  derive  their  knowledge  from 
some  other  source;  such  as  from  some  person  having  seen  the 
transaction  through  a  window,  or  by  some  such  other  means/' 

In  WiUon  v.  Btr~~\ant  5  Cal.  44,  63  Am.  Dec.  78,  the  ver- 
dict was  what  is  called  a  quotient  verdict,  and  the  court, 
while  conceding  that  the  affidavit  of  a  juror  could  not  be 
received,  admitted  the  affidavit  of  the  undersheriff  that  the 
affidavit  of  the  juror  was  true. 

Either  the  law  that  a  verdict  must  be  set  aside  if  deter- 
mined by  lot  is  nugatory,  because  the  fact  cannot  be  proved, 
or  there  ***  must  be  a  possible  means  of  proving  it  If,  on 
grounds  of  public  policy,  the  affidavits  or  the  testimony  of 
jurors  concerning  what  took  place  in  the  jury-room  is  excluded, 
as  well  as  evidence  of  their  subsequent  declarations  on  the 
eubjeot,  still,  we  are  of  opinion  that  independent  evidence 
should  be  admitted,  and  that  the  consequences  to  be  appre- 
hended   from  admitting   such   evidence  are   less  harmful 
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than  the  consequences  of  forbidding  all  inquiry  into  such  a 
matter.  We  think  that  the  presiding  justice  properly  refused 
to  rule  as  requested. 

Exceptions  overruled.        

New  Trial. —Irregular  Mods  or  Arriyiho  at  Verdicts  8m  the 
extended  notes  to  Hilton  v.  8outhwick,  36  Am.  Deo.  259,  and  Warner  v.  Bob* 
tiwon,  1  Am.  Dec  88;  also  Dixon  r.  Plum,  98  Cal.  384;  86  Am.  81  Rep.  180, 
mod  note. 

New  Trial.— Impeaching  the  Verdict  by  ait  Ajtidayit  or  a  Juror 
is  not  permitted:  State  v.  Dusenberry,  112  Mo.  277;  LUtk  r.  Birdwell,  21 
Tex.  597;  73  Am.  Dec  242,  and  note;  Knowlton  v.  McMahon,  13  Minn.  386; 
1>7  Am.  Dec  236,  and  note;  Conner  v.  Winton,  8  Ind.  315;  65  Am.  Dec.  761; 
Newton  v.  Booth,  13  Vt.  320;  37  Am.  Dec  596,  and  note;  8U  Maxim  v.  />«#- 
sioyer,  1  Minn.  156;  61  Am.  Dec  494,  and  note.  See,  also,  the  extended 
note  to  Craurfbrd  t.  Kate,  24  Am.  Doe.  476-479. 


Gould  v.  Emerson. 

[160  Massachusetts,  488.] 

Equity— Mistake. — If  through  mistake,  on  a  snm  being  ascertained  to  be  doe 
from  a  partner  to  a  firm,  of  which  he  is  a  member,  he  gives  his  note  to 
his  copartner  for  the  whole  of  such  amount,  instead  of  for  one-half 
thereof,  equity  will  grant  relief,  and  require  the  repayment  of  any  sum 
paid  in  excess  of  that  equitably  due. 

8tatutr  or  Limitations. — Where  a  Mistake  in  paying  moneys  is  to  be 
corrected  by  a  court  of  equity,  the  statute  of  limitations  does  not  begin 
to  run  until  the  time  when  the  mistake  is  discovered,  or,  at  any  rate, 
until  the  time  when,  by  the  use  of  due  diligence,  it  ought  to  have  been 
disco*  ered. 

Interest  Will  Not  Bs  Allowed  on  Moneys  Paid  by  Mistake  and  with* 
out  fraud  or  knowledge  of  such  mistake,  unless  there  is  an  express 
promise  to  pay  such  interest,  or  unless  demand  has  been  made  for  the 
repayment  of  the  moneys  received  by  mistake,  and  then  only  from  the 
date  of  such  demand. 

L.  Le  B.  Holmes,  for  the  defendant. 

H.  J.  Fuller,  for  the  plaintiff. 

**•  Allbn,  J.  There  was  a  plain  mistake  in  the  giving  of 
the  note  for  $10,000  to  the  defendant.  It  should  have  been 
for  only  $5,000.  There  was  no  fraud,  but  it  was  a  case  of 
mutual  mistake  as  to  the  manner  of  carrying  out  what  had 
been  settled  and  agreed  on.  Upon  dissolving  the  partnership 
between  the  plaintiff  and  the  defendant,  the  plaintiff  was  to 
take  the  goods  on  hand,  and  pay  the  defendant  for  his  inter* 
est  therein.     The  value  of  the  goods  was  fixed  at  $16,000,  and 
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the  plaintiff  gave  to  the  defendant  his  note  for  $8,000,  and 
this  has  been  paid.  There  was  no  mistake  as  to  this.  But 
the  plaintiff  had  withdrawn  from  the  funds  of  the  firm  $10,000 
more  than  the  defendant  had,  and  to  make  this  right  between 
the  parties,  the  plaintiff  would  have  to  restore  the  $10,000  to 
the  firm,  or  pay  the  defendant  for  his  share  thereof,  which 
would  be  $5,000.  Instead  of  doing  this,  by  sheer  inadvertence 
or  ignorance  of  what  is  plain  when  you  come  to  look  at  it 
carefully,  the  plaintiff  gave  his  note  for  $10,000  to  the  defend- 
ant. This  gave  to  the  defendant  the  whole  of  a  sum  which 
belonged  to  the  firm,  and  which  he  was  entitled  to  only  one- 
half  of.  The  mistake,  though  gross,  was  mutual  and  inno- 
cent; and  the  plaintiff,  at  any  time  upon  discovering  it,  might 
have  had  a  bill  in  equity  for  relief  against  it:  Stockbridge  Iron 
Co.  v.  Hudson  Iron  Co.,  107  Mass.  290,  319,  320;  Canedy  y. 
Marcy,  13  Gray,  373;  Wilcox  v.  Lucas,  121  Mass.  21;  Ooode 
v.  Riley,  153  Mass.  585;  Beauchamp  v.  Winn,  L.  R.  6  H.  L. 
223;  Daniell  v.  Sinclair,  L.  R.  6  App.  C.  181, 190,  191;  Paget 
v.  Marshall,  L.  R.  28  Gh.  D.  255.  And  though  the  contract 
has  been  executed,  a  court  of  equity  may  grant  relief  and 
decree  repayment  of  money  so  paid  by  mistake:  TarbeU  v. 
Bowman,  103  Mass.  341;  Wilson  v.  Randall,  67  N.  Y.  338; 
Paine  v.  Upton,  87  N.  Y.  327;  41  Am.  Rep.  371. 

The  defendant  relies  on  the  statute  of  limitations.  The 
bill  was  brought  January  28,  1893.  One  payment  of  $500 
on  the  principal  of  the  note  was  made  more  than  six  years 
before  that  date,  but  that  payment  should  be  applied  on  the 
sum  rightfully  due  to  the  defendant.  One  payment  of  $300 
for  interest  was  made  more  than  six  years  before  that  date, 
and  $150  of  this  would  properly  be  appropriated  to  the  inter- 
est on  the  sum  rightfully  4*°  due  as  principal.  This  leaves 
only  $150  to  be  affected  by  the  question  of  the  statute  of  lim- 
itations. Where  a  mistake  in  paying  money  is  to  be  corrected 
by  a  court  of  equity,  the  statute  of  limitations  does  not  begin 
to  run  until  the  time  when  the  mistake  was  discovered,  or  at 
any  rate  till  the  time  when,  by  the  use  of  due  diligence,  it 
ought  to  have  been  discovered.  It  was  not,  in  fact,  discovered 
till  about  November  1, 1892,  and  on  the  facts  which  are  found 
in  the  report  of  the  case  no  earlier  date  can  be  fixed  for  tbe 
commencement  of  the  time  of  the  running  of  the  statute: 
Wells  v.  Child,  12  Allen,  333,  335;  Brooksbank  v.  Smith,  2 
Younge  &  C.  58;  Ecclesiastical  Commrs.  v.  North  Eastern  Ru. 
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Co.,  L.  R.  4  Ch.  D.  845,  860;  Thoma$  v.  Bartow,  48  N.  Y.  198; 
Story's  Equity  Jurisprudence,  sec.  1521  a. 

The  defendant  also  relies  on  the  defense  of  laches,  but  the 
justice  of  the  superior  court  who  heard  the  case  and  saw  the 
parties  was  of  the  opinion  that  the  plaintiff  was  not  guilty  of  ; 
laches,  and  we  see  no  reason  to  differ  from  him:  Tarbell  v.  • 
Bowman,  103  Mass.  341;  Beauchamp  v.  Winn,  L.  R.  6  H.  L*  \ 
223. 

Upon  the  facts  already  referred  to,  the  relief  to  which  the*  • 
plaintiff  would  be  entitled  would  be  to  have  his  original  note  of 
$10,000,  upon  which  he  has  paid  $6,000,  surrendered  and  can- 
celed, and  to  have  the  overpayment  of  $1,000  refunded,  and 
also  to  have  the  interest  refunded  which  he  has  paid  in  excess 
of  the  interest  due  on  the  $5,00O,  whioh  he  justly  owed.  The 
$10,000  note  should  be  treated  as  valid  for  $5,000,  and  all 
payments  of  principal  or  interest  in  excess  of  what  would  have 
been  due  if  the  note  had  been  for  $5,000  should  be  refunded. 
These  overpayments  amounted,  as  we  understand  from  the 
decree,  to  $1,000  upon  the  principal,  and  $1,800  upon  the 
interest.  ' 

It  appears,  however,  that  the  plaintiff  owes  the  defendant 
another  note  for  $1,000  for  borrowed  money,  and  the  decree 
provided  that  the  defendant  should  surrender  this  note  to  the 
plaintiff,  which  was  intended  to  be  in  place  of  refunding  the 
$1,000.  There  was  no  error  in  this,  the  defendant  assenting 
that  if  the  plaintiff  is  entitled  to  have  the  $1,000  refunded,  it 
shall  be  done  in  this  way. 

The  decree  further  required  the  defendant  to  pay  to  the 
plaintiff  an  additional  sum  of  $459,  being  interest  upon  the 
overpayments  ***  of  interest.  We  de  not  find  any  thing  in 
the  pleadings  or  in  the  facts  of  the  case  to  warrant  this  part 
of  the  decree.  The  defendant  received  the  note  and  the  pay- 
ments made  upon  it  without  fraud  or  knowledge  of  the  mis- 
take, and  without  any  promise  to  pay  interest  upon  the  sums 
so  received  by  him.  Under  these  circumstances,  no  interest 
is  recoverable  until  a  demand,  or  until  the  date  of  the  bill: 
Hubbard  v.  Charleatown  Branch  R.  R.  Co.,  11  Met  124; 
Ordway  v.  Colcord,  14  Allen,  59;  Oay  v.  Rooke*  151  Mass.  115, 
117;  21  Am.  St.  Rep.  434;  Hutchinson  v.  Liverpool  etc.  Ins. 
Co.,  153  Mass.  143. 

The  decree  is  to  be  amended  so  as  to  allow  the  plaintiff  to 
recover  interest  upon  hm  overpayments  after  demand,  or  after 
the  date  of  the  bill.     In -other  respects  it  is  to  be  affirmed. 
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Mistake. — Actions  to  Recover  Mofet  Paid  bt  Mistake  of  Fact:  Set 
the  extended  note  to  Buffalo  t.  O'Maltey,  50  Am.  Rep.  139-141.  Monty 
paid  to  the  holder  of  a  check  or  draft  drawn  without  funds  may  be  recovered 
back,  if  paid  by  the  drawee  under  a  mistake  of  fact:  MerchanU*  Nat.  Bomk 
▼.  National  Bogle  Bank,  101  Mass.  281;  100  Am.  Dec.  120,  and  note  with  the 
•eases  collected.  Money  paid  through  a  mistake  of  fact,  in  respect  to  which 
both  parties  were  equally  bound  to  inquire,  may  be  recovered  back:  Wolf*. 
Beaird,  123  HI  586;  6  Am.  St.  Rep.  565,  and  note;  Appteton  Bank*.  McQil- 
-way,  4  Gray,  618;  64  Am.  Deo.  02;  Northrop  ▼.  Graves,  19  Conn.  648;  60 
Am.  Dec  264,  and  note. 

Limitations  of  Actions — Mistake. —The  statute  of  limitations  in  equity 
runs  from  the  time  of  the  discovery  of  the  mistake;  laches  cannot  be 
attributed  before  that  time:  Stone  r.  Bale,  17  Ala.  567;  62  Am.  Dec.  186, 
and  note. 

Interest — Mistake. — Where  money  has  been  paid  under  a  mistake,  inter- 
eat  does  not  accrue  upon  it  until  a  demand  for  repayment  has  bean  mads): 
Northrop  ▼.  Grose*,  10  Conn.  648;  60  Am.  Dae.  204;  and  note. 


Bliss  v.   New   Yore     Central    and    Hudson 

Kiver  Railroad  Company. 

[160  Massachusetts,  417.] 

Evidence— Expert  as  to  Condition  of  Mind. — A  physician  who  has  heard 
a  detailed  statement  of  injuries  received  in  a  railway  accident  may  be 
permitted  to  testify  as  to  their  probable  or  possible  effect  on  the  mental 
faculties  of  the  person  injured,  when  he,  on  his  part,  claims  that  a  receipt 
executed  by  him  soon  afterwards  was  executed  while  he  was  in  a  rattled 
or  daaed  condition,  and  others  testify  that  he  was  in  his  usual  condition, 
and  apparently  not  suffering  from  any  undue  excitement  or  any  impair- 
ment of  his  mental  faculties. 

Fraud  in  Procuring  a  Receipt  and  Release.— If  the  plaintiff  testifies 
that  soon  after  a  railway  accident,  and  while  he  was  suffering  therefrom 
and  dased  and  rattled  thereby,  he  was  taken  to  the  office  of  the  railway 
company,  and  asked  what  the  damage  to  his  clothing  was,  and  on  his 
stating  what  it  was,  two  papers  were  presented  to  him,  one  of  which  ha 
understood  to  be  a  bill  for  such  clothing,  and  the  other  was  said  by  an 
officer  of  the  company  presenting  it  to  be  a  mere  matter  of  form,  and  if 
he  signs  both  papers  without  reading  either,  and  accepts  the  sum  named 
as  damage  to  his  clothing,  and  it  turns  out  that  the  papers  were  a  re* 
ceipt  for,  and  release  of,  damages  sustained  for  personal  injuries,  this 
hi  sufficient  evidence  to  submit  to  the  jury  of  fraud  in  procuring  the) 
release  and  receipt,  and  their  verdict  to  that  effect  will  sot  be  set  aside 
in  the  appellate  court. 

Judgment — Merger. — If  a  person  in  a  railway  accident  receives  aa  Injury 
to  his  person  and  to  his  clothing,  they  furnish  but  one  cause  of  actios*, 
and  a  recovery  for  either  precludes  any  further  recovery  for  the  other* 

Bblbasb  of  Part  or  Damages  Sustained  bt  an  Injury. — If  s  person  by 
the  same  accident  is  injured  in  his  person  and  also  in  his  clothing,  and 
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accepts  payment  for  his  clothing,  it  does  not  release  thai  part  el  his 
eanse  of  motion  founded  upon  his  personal  injuries. 
Fayhbmt,  RsruKif  and  Rescission  of,  When  Essential  to  Causa  of 
Action. — If  a  person  injured  reoeives  payment  for  part  of  the  injury,  and 
a  receipt  is  procured  from  him  by  fraud  purporting  to  release  his  whole 
cause  of  action,  he  is  not  obliged  to  return  the  money  thus  paid  to  him 
before  maintaining  an  action  to  recorer  for  the  residue  of  his  injuries) 
for  which  no  compensation  has  been  made. 

Samuel  Hoar,  for  the  defendant 
A.  Hemenway,  for  the  plaintiff. 

458  Allen,  J.  1.  The  objection  to  the  question  to  Dr. 
Walton  is  placed  on  the  ground  that  the  question  ought 
to  have  been  limited  to  the  probable  effect  of  the  injury  upon 
the  plaintiff,  and  that  the  question  which  was  allowed  to  be 
put  went  too  far  in  asking  as  to  its  possible  effect.  As  bearing 
upon  the  alleged  fraud  of  the  defendant's  agent  in  procuring 
the  release  and  receipt,  it  is  obvious  that  the  mental  con- 
dition of  the  plaintiff  was  important  to  be  considered.  If 
his  mind  was  clear  and  strong,  he  was  more  likely  to  under- 
stand  what  he  was  doing  and  less  likely  to  be  imposed  upon. 
He  had  himself  testified  that  he  was  "rattled,  dazed/'  at  the 
time.  A  witness  for  the  defendant  had  testified  that  the 
plaintiff  did  not  appear  to  be  so;  and  there  was  other  evidence 
in  defense  tending  in  the  same  way.  There  being  this  con- 
flict of  evidence  as  to  his  actual  condition,  it  was  certainly 
competent  for  the  court,  in  its  discretion,  to  admit  the  testi- 
mony of  an  expert  that  his  mind  might  be  dazed  or  confused 
as  the  result  of  such  an  accident  as  he  had  described,  even 
though  the  testimony  did  not  go  so  far  as  to  show  that  this 
result  was  probable. 

2.  The  defendant  contends  that  there  was  no  sufficient  evi- 
dence to  be  submitted  to  the  jury  of  fraud  on  the  part  of  its 
agent  in  procuring  the  release  and  receipt.  The  evidence  in 
favor  of  the  plaintiff  on  this  point  was,  in  substance,  that  in 
the  accident  he  had  received  a  shock  which  had  finally 
resulted  in  serious  damage  to  him;  that  he  bore  marks  of  the 
direct  injury  upon  his  face;  that  his  mind  was  rattled  and 
dazed  at  the  time;  that  while  he  was  in  this  condition, 
about  an  hour  and  a  half  after  the  accident,  in  the  office  of 
the  defendant's  superintendent,  the  defendant's  agent  pre* 
pared  the  two  papers  for  him  to  sign,  and  4*4  passed  the 
release  to  him  saying,  "  this  is  merely  a  form,"  and  said  that 
the  second  pa,per  was  merely  a  receipt  for  the  trousers  and 
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hat;  that  both  of  these  statements  were  false;  and  that  he 
signed  both  papers  without  reading  them  or  knowing  their 
contents.  The  witnesses  for  the  defense  gave  a  fuller  account 
of  what  took  place  at  this  interview,  with  particulars  which 
the  plaintiff  denied  to  be  true,  or  denied  having  any  remem- 
brance of.  The  defendant's  agent  testified  that  nothing  was 
allowed  by  way  of  payment  for  personal  injuries,  and  that  do 
claim  was  made  for  such  injuries.  Upon  this  evidence  it 
might  be  argued  in  behalf  of  the  plaintiff  that  he  supposed  he 
was  receiving  payment  merely  for  the  injuries  to  his  clothing, 
but  did  not  understand  that  he  was  cutting  himself  off  from 
a  claim  for  personal  injuries;  that  if  he  was  in  fact  rattled  and 
dazed  in  mind,  the  defendant's  agent  would  probably  have 
observed  it;  and  that  the  insertion  of  the  words  "  also  injury 
to  person,"  in  the  receipt  for  the  damages  to  his  clothing,  and 
the  taking  of  the  release  of  all  claimB  whatever  in  considera- 
tion of  the  payment  of  seventeen  dollars,  and  in  view  of  the 
declarations  of  the  defendant's  agent  to  the  plaintiff,  tended 
to  show  fraud.  The  weight  of  argument  and  evidence  was 
for  the  jury.  All  that  we  need  say  is  that  the  conclusion  of 
the  jury  was  warranted:  FreecUey  v.  French,  154  Mass.  339; 
Peaslee  v.  Peaslee,  147  Mass.  171,  180;  O'Donnell  v.  Clinton, 
145  Mass.  461;  Tramhly  v.  Ricard,  130  Mass.  259. 

3.  The  defendant  further  contends  that  the  plaintiff  cannot 
maintain  this  action,  because,  before  bringing  it,  he  failed 
to  restore  to  the  defendant  the  money  which  the  defendant 
had  paid  to  him  for  the  damage  to  his  hat  and  trousers.  It 
is  plain  that  the  plaintiff's  release  and  receipt  do  not,  of 
themselves,  stand  in  the  way  of  his  maintaining  the  action, 
because,  so  far  as  they  relate  to  bis  personal  injury,  they 
must  now  be  assumed  to  have  been  obtained  from  him  by 
fraud:  Rosenberg  v.  Doe,  148  Mass.  560;  146  Mass.  191; 
O'Donnell  v.  Clinton,  145  Mass.  461;  Squires  v.  Amherst,  145 
Mass.  192;  Mullen  v.  Old  Colony  R.  R.  Co.,  127  Mass.  86;  34 
Am.  Rep.  349;  Smith  v.  Holyoke,  112  Mass.  517.  The  release 
and  receipt  are  to  be  read  as  if  they  did  not  purport  to  dis- 
charge any  claim  he  might  have  for  personal  injury,  and,  by 
reason  of  the  fraud,  the  case  is  free  from  any  question  of  the 
admissibility  of  parol  evidence  to  vary  or  control  the  writing. 
But  4**  the  objection  is  that  the  retention  of  the  money  pre- 
cludes him.  It  is  true,  under  our  decisions,  that  the  injury 
to  the  plaintiff's  person  and  to  his  clothing  furnished  but  one 
cause  of  action,  and  that  a  recovery  of  judgment  by  him  for 
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the  injury  to  his  clothing  would  have  barred  a  subsequent 
atotion  for  his  personal  injury:  Doran  v.  Cohen,  147  Mass.  342; 
Knowlton  v.  New  York  etc.  R.  R.  Co.,  147  Mass.  606;  Sullivan 
t.  Baxter,  150  Mass.  261;  McCaffrey  v.  Carter,  125  Mass.  330; 
Folsom  v.  Clemence,  119  Mass.  473;  Goodrich  v.  Yale,  8  Allen, 
454;  Trash  v.  Hartford  etc.  R.  R.  Co.,  2  Allen,  331;  Bennett  v. 
Hood,  1  Allen,  47;  79  Am.  Dec.  705.  In  this  respect,  the 
law,  as  established  here,  differs  from  that  of  England,  upon 
-which  the  plaintiff  relied  in  argument:  Bruneden  v.  Hum- 
phrey, 14  Q.  B.  Div.  141;  Darley  Main  Colliery  Co.  v.  Mitchell^ 
11  A  pp.  Cas.  127,  144,  per  Lord  Bramwell;  Macdougall  v. 
Knight,  25  Q.  B.  Div.  1,  8.  In  the  present  case,  however,  the 
plaintiff  has  recovered  no  judgment,  and  has  brought  no 
prior  action  for  the  injury  to  his  clothing,  and  the  question 
which  we  have  to  determine  is,  whether,  before  bringing  this 
action,  he  was  bound  to  return  the  seventeen  dollars  received  for 
the  injury  to  his  clothing,  and  whether  the  action  is  defeated 
by  the  omission  so  to  return  it.  The  defendant  contends  that 
accepting  payment  for  a  part  of  the  injury  which  he  sus- 
tained, and  retaining  the  money,  debars  the  plaintiff  from 
maintaining  an  action  for  the  other  part  of  the  injury,  just 
as  the  recovery  of  a  judgment  for  one  part  of  the  injury  would 
debar  him.  But  there  are  good  reasons  for  holding  the  con- 
trary doctrine.  If  one  sues  to  recover  for  an  injury,  he  may 
well  be  held  to  include  in  his  action  all  that  he  is  entitled  to 
sue  for  in  respect  to  that  cause  of  action.  But  if  one  is  mak- 
ing a  settlement,  the  same  reasons  do  not  apply,  and  if  he 
cannot  make  a  full  settlement,  he  may  make  a  partial  one, 
and  thus  eliminate  one  element  out  of  the  controversy.  If, 
for  example,  there  is  an  insurance  on  real  and  personal  prop- 
erty, and  a  fire  occurs  destroying  all  of  the  property  insured, 
or  if  a  fire,  set  by  sparks  from  a  locomotive  engine,  or  other 
wrongful  act,  spreads  and  causes  damage  to  real  and  per- 
sonal property,  or  to  different  buildings  of  the  same  owner, 
the  parties  undoubtedly  may  settle  the  claim  as  to  one  piece 
of  property,  leaving  it  open  as  to  the  others;  and  in  such 
case,  a  payment  for  so  much  as  has  been  agreed  on  certainly 
*56  would  not  debar  the  owner  from  recovering  what  he  i& 
entitled  to  in  respect  to  the  rest.  Now,  if  such  was  the  oral 
agreement  of  settlement  as  to  a  part  of  the  loss,  and  the 
owner  was,  by  fraud,  led  to  sign  a  receipt  for  his  whole  claim, 
and  if  he  afterwards  sues  for  that  part  of  his  loss  which  has 
not  been  paid  for,  and  is  able  to  set  aside  and  avoid  the  terms 
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of  his  receipt  by  reason  of  tbe  fraud,  there  is  no  good  reason 
why  the  payment  for  his  loss  upon  one  piece  of  his  property 
should  debar  him  from  recovering  for  the  loes  upon  the  rest, 
even  though  he  retains  the  money  so  paid  to  him.  Why  should 
he  pay  it  back,  when  it  represents  only  the  sum  agreed  on  for 
his  compensation  for  that  portion  of  his  loss  which  he  no 
longer  seeks  to  recover  for?  So  here,  the  plaintiff  must  now 
be  deemed  to  have  received  the  seventeen  dollars  for  the 
injury  to  his  clothing  alone.  Thus  much  was  adjusted  be- 
tween the  parties  and  paid  for.  The  plaintiff,  although  he 
included  a  claim  for  damage  to  clothing  in  his  declaration, 
does  not  now  seek  to  recover  for  that  loss,  or  to  avoid  the  set- 
tlement, which,  he  says,  he  actually  made  with  the  defend- 
ant's agent  On  the  other  hand,  he  stands  to,  and  affirms, 
all  that  was  included  in  the  settlement  actually  made.  If  it 
was  understood  at  the  time  that  the  payment  was  received 
only  for  the  injury  to  his  clothing,  and  that  no  claim  for  per- 
sonal injury  was  settled  for  or  released,  and  if  the  release  and 
receipt  were  by  fraud  so  phrased  as  to  cover  that  claim  also, 
and  if  they  are  avoidable  by  reason  of  the  fraud,  so  far  as  the 
claim  for  personal  injury  is  concerned,  the  plaintiff  was  under 
no  obligation  to  return  the  money  received  by  him  for  the 
injury  to  his  clothing  before  bringing  his  action  for  the  per- 
sonal injury:  Mullen  v.  Old  Colony  JL  R.  Co.,  127  Mass.  86; 
34  Am.  Rep.  349;  Smith  v.  Holyoke,  112  Mass.  517;  Bartlett 
v.  Drake,  100  Mass.  174;  97  Am.  Dec.  92;  1  Am.  Rep.  101; 
Walker  v.  Swasey,  2  Allen,  312;  Roberts  v.  Eastern  Counties 
Ry.  Co.,  1  Fost.  &  F.  460,  cited  with  approval  in  Lee  v.  Lan- 
cashire etc.  Ry.  Co.,  L.  R.  6  Ch.  627,  637. 
Exceptions  overruled.        

Witnesses— Experts. — Testimony  or  Physicia*  as  to  P&obabls  Ef- 
fect or  Injury:  See  Benjamin  v.  Holyoke  etc.  By.  Co.,  160  Mas*.  3;  ante, 
p.  446,  and  note,  with  the  cases  collected. 

Release  or  Part  or  Demand:  See  the  extended  note  to  Janet  r.  Perking, 
64  Am.  Dec  138.  Unless  impeached  for  fraud  or  duress,  or  traversed  m 
not  gennine,  a  release  under  seal  is  a  defense  to  an  action,  and  the  plaintiff 
cannot  allege  or  prove  that  it.  was  without  consideration,  or  that  the  amount 
paid  was  not  ail  that  was  due:  Spite  v.  Baltimore  etc  B.  B.  Co.,  70  Hd.  162} 
32  Am.  St  Rep.  378,  and  note.  It  seems,  however,  that  when  a  general 
release  is  pleaded  as  a  defense,  the  plaintiff  may  show  that*  by  mistake  on 
his  part  and  fraud  on  the  part  of  the  defendant,  the  cause  of  action 
included  in  the  release,  contrary  to  the  agreement  and  intent  of  the 
or,  in  case  of  fraud,  contrary  to  his  intent:  Kirchner  v.  New  Seme  etc  Jfo* 
dune  Co.,  135  N.  Y.  182.  But  compare  Hayes  v.  Bast  Tennessee  etc.  By.  Os\% 
*9Ga,26*. 
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■Release— Fraud— Return  of  Cohsiderattoic.— One  who  fraudulently 
obtains  from  another  hie  signature  to  a  discharge  of  a  cause  of  action  against 
him  by  misrepresenting  the  character  of  the  paper  may  maintain  the  actios 
without  returning  the  money:  Mullen  v. [Old  Colony  M,  M,  Co*  117 
86;  34  Am.  Rep.  849. 


Watts  v.  Watts. 

[160  MASSACHUSETTS,  464.) 

Rb  Judicata. — If  a  Defense  Is  Not  Interposed  to  an  action  or  proceed* 
ing,  nor  any  determination  therein  made  respecting  it,  the  party  in  whose 
faTor  it  exists  is  not  precluded  from  urging  it  as  a  cause  of  action  or  of 
defense  in  a  subsequent  proceeding  which  is  independent  of  the  original 
suit.  Hence,  if  a  husband  is  sued  by  his  wife  for  separate  support  and 
maintenance,  and  a  judgment  is  entered  in  her  favor  on  the  ground  that 
■he  is  living  apart  from  him  for  justifiable  cause,  this  does  not  estop  him 
in  a  subsequent  suit  for  divorce  from  proving  that  prior  to  the  former 
proceeding  she  had  been  guilty  of  adultery,  and  ejected  from  his 
house  for  that  cause,  provided  he  did  not,  in  the  former  proceeding, 
attempt  to  defend  on  the  ground  of  suoh  adultery,  and  it  was  not 
brought  to  the  attention  of  the  court  either  by  pleading  or  evidence. 
Judicata.— A  Decree  Affirming  That  a  Wife  Is  Living  Apart 
From  Her  Husband  For  Justifiable  Cause  does  not  necessarily  affirm 
that  she  had  not  been  guilty  of  adultery,  nor  preclude  him  from  subse- 
quently maintaining  a  suit  for  divorce  on  the  ground  of  such  adultery. 
Judicata.— A  Decree  Affirming  That  a  Wife  Is  Living  Apart 
From  Her  Husband  Fob  Justifiable  Cause  Dobs  Not  Necessarily 
Affirm  that  she  has  a  cause  entitling  her  to  a  divorce,  nor  that  a  cause 
of  divorce  does  not  exist  in  favor  of  her  husband  against  her. 

J.  F.  Simmons  and  H.  H.  Pratt%  for  the  libelant 
C.  M.  Perry,  for  the  libelee. 

*•*  Knowlton,  J.  In  regard  to  subjects  of  which  the  pro- 
bate court  has  jurisdiction,  and  upon  parties  brought  within 
its  jurisdiction,  a  decree  of  that  court,  like  a  judgment  of  other 
courts,  is  conclusive:  Laughton  v.  Atkins,  1  Pick.  535;  Pierce 
v.  Preecott,  128  Mass.  140;  McKim  ▼.  Doane,  137  Mass.  195; 
Miller  v.  Miller,  150  Mass.  111. 

The  decree  introduced  at  the  trial,  being  between  the  same 
parties  as  those  in  the  present  action,  is  binding  and  conclu- 
sive upon  them  in  this  suit  in  regard  to  all  matters  shown  to 
have  been  put  in  issue  or  to  have  been  necessarily  involved 
in  the  former  suit,  and  actually  tried  and  determined  in  it. 
In  regard  to  matters  not  then  in  controversy  and  not  heard 
and  determined,  although  it  is  conclusive  so  far  as  the  final 
disposition  of  that  cause  of  action  is  concerned,  it  is  not  con- 
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clcfive  to  prevent  a  deteinriiiation  of  them  according  to  the 
troth  if  they  are  subsequently  controverted  in  a  different 
ease:  Bmriem  ▼.  S&aaaea,  14  6rajf  433,  437;  Tfctirrfon  r. 
Tfciirrt**,  99  Maaa.  39;  Itarira  t.  Shannon,  99  Mass.  200;  96 
Am.  Dec  733;  Lea  v.Lm,99  Mass.  493, 496;  96  Am.  Dec.  772; 
Hawk*  ▼.  TrmesdeJ^  99  Mass.  557;  Commonwealth  t.  Evans, 
101  Mass.  25;  Lewis  r.  I«h,  106  Mass.  309;  Foye  t.  Pate*, 
132  Msssl  105,  111;  Cromwell  t.  Sac  Oo^  94  U.  8.  351.  It 
would  be  a  harsh  and  oppressive  role  which  should  make  it 
necessary  for  one  soed  on  a  trifling  claim  to  resist  it,  and 
engage  in  costly  litigation  in  order  to  prevent  the  operation 
el  a  judgment  which  would  be  held  conclusively  to  have 
established  against  him  every  material  fact  alleged  and  not 
denied  in  the  declaration,  so  as  to  preclude  him  from  show- 
ing  the  troth  if  another  controversy  should  arise  between  the 
same  parties.  There  might  be  various  reasons  why  he  would 
prefer  to  submit  to  a  claim  rather  than  to  defend  against  it 
For  the  purpose  of  defending  that  suit,  he  would  have  bis  day 
in  court  but  once,  and  if  he  chose  to  let  the  case  go  by  default, 
or  with  a  trial  upon  some  of  the  defenses  which  might  be 
made  and  not  upon  others,  he  would  be  obliged  forever  after 
to  hold  his  peace.  But  a  plaintiff  can  claim  no  more  than  to 
be  given  what  he  asks  in  his  writ  He  cannot  juetly  com* 
plain  that  the  defendant  has  not  seen  fit  to  set  up  ***  defenses, 
and  raise  issues  for  the  purpose  of  enabling  him  to  settle  facts 
for  future  possible  controversies.  In  subsequent  proceedings, 
which  are  independent  of  the  original  suit,  the  judgment  in 
that  suit  is  conclusive  as  evidence,  or  may  be  pleaded  as  an 
estoppel  only  as  to  those  matters  which  were  put  in  issue  and 
determined;  but  it  is  not  necessary  that  these  should  be  par* 
ticularly  mentioned  in  the  pleadings  if  they  are  involved  in 
the  issue  made  up,  and  if  the  case  is  determined  upon  the 
trial  of  that  issue.  The  bill  of  exceptions  in  this  case  shows 
nothing  in  regard  to  the  pleadings  in  the  probate  court,  further 
than  that  there  was  a  petition  brought  under  the  Public  Stat- 
utes, chapter  147,  section  33,  and  that  the  respondent  ap- 
peared and  defended  against  it.  It  appears  that  no  evidence 
was  offered  of  the  act  of  adultery  on  June  4,  1892,  and  we 
infer  that  it  was  not  set  up  in  answer  to  the  petition.  We 
must  assume  that  the  respondent's  pleading  was  a  general 
denial.  Was  the  question  whether  the  petitioner  had  com* 
mitted  adultery,  as  now  appears,  necessarily  involved  in  the 
•"•sue  made  up  by  an  affirmation  and  denial  that  she  was  liv- 
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tag  apart  from  her  husband  for  justifiable  cause?  The  grounds 
of  the  decree  do  not  appear.  Could  such  a  decree  have  been 
made  upon  any  possible  state  of  facts  if  the  petitioner  had 
been  known  to  have  committed  adultery  on  June  4,  1892?  If 
80,  the  decree  could  not  be  held  to  be  a  bar  to  a  divorce,  unless 
the  only  facts  which  would  render  the  decree  possible  are 
such  as  would  of  themselves  preclude  the  libelant  from 
obtaining  a  divorce.  The  decision  that  a  wife  is  living  apart 
from  her  husband  for  a  justifiable  cause,  made  upon  a  hear- 
ing between  them  on  the  general  issue,  conclusively  shows 
that  6he  has  not  utterly  deserted  him:  Miller  v.  Miller,  150 
Mass.  111.  Living  apart  from  a  husband  under  Buch  circum- 
stances as  to  constitute  otter  desertion,  for  which  a  divorce 
may  be  granted,  is.  a  marital  wroDg,  and  cannot  be  legally 
justifiable.  But  facta  may  be  supposed  upon  which  the  deci- 
sion of  the  probate  court  might  have  been  made  in  the  pres- 
ent case,  even  if  it  were  known  that  the  wife  was  guilty  of 
adultery,  of  which  the  husband  had  knowledge.  If  he  had 
for  a  long  time  been  guilty  of  extreme  cruelty  towards  her, 
and  had  inflicted  serious  bodily  injury  upon  her  when  he 
ejected  her  from  his  house,  and  then  had  asked  her  to  return 
to  his  home,  and  had  offered  to  forgive  the  adultery  if  she 
would  46T  come  back,  she  would  have  been  justified  in  refus- 
ing to  return  on  the  ground  that  she  had  reason  to  fear  great 
injury  from  his  cruelty  if  she  continued  to  live  with  him.  If 
6uch  facts  appeared,  the  court  might  well  decide  that  she  was 
justifiably  living  apart  from  him  on  account  of  his  cruelty, 
notwithstanding  her  adultery,  which  he  was  willing  to  for- 
give. It  is  obvious,  therefore,  that  the  decision  in  her  favor 
on  the  question  whether  6he  was  living  apart  from  him  for  a 
justifiable  cause  is  not  necessarily  a  finding  that  she  was  not 
guilty  of  adultery,  and  upon  the  record  before  us  it  cannot 
be  said  that  her  guilt  or  innocence  was  necessarily  involved 
in  the  issue  then  tried. 

It  may  be  said,  however,  that  the  facts  above  supposed  are 
Buch  as  would  bar  his  suit  for  a  divorce,  and  that,  therefore, 
such  a  hypothesis  cannot  help  him  in  this  case.  It  is  true 
that  the  extreme  cruelty  of  a  libelant  is  a  defense  to  a  libel 
for  a  wife's  adultery:  Handy  v.  Handy,  124  Mass.  894;  Cum- 
ming  v.  Gumming,  135  Mass.  386,  389;  46  Am.  Rep.  476;  Mor- 
rison v.  Morrison,  142  Mass.  361;  56  Am.  Rep.  688. 

But  there  may  be  other  causes  which  would  justify  her  in 
living  apart  from  him  less  than  those  which  would  be  a 
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ground  for  a  divorce  in  bet  favor.  Such  causes  eoold  not  be 
availed  of  as  an  answer  to  his  libel  for  a  divorce  on  the  ground 
of  her  adultery,  although  they  might  warrant  this  finding  of 
the  probate  court.  Against  this  proposition,  it  is  argued  forci- 
bly by  a  prominent  author  that  no  cause  should  be  deemed 
sufficient  to  justify  withdrawal  from  cohabitation  which  is 
not  enough  to  call  for  a  judicial  separation:  1  Bishop  on  Mar- 
riage, Divorce,  and  Separation,  sec  1753.  This  until  recently 
was  the  law  in  England,  and  it  is  still  the  law  in  some  of  the 
American  states.  Bnt  it  is  now  held  by  the  English  courts 
that  the  use  of  the  words  u  separation  without  reasonable 
cause,"  in  the  statute  in  reference  to  desertion,  implies  that 
there  may  be  a  separation  with  a  reasonable  cause,  which  is 
some  thing  less  than  the  causes  for  which  a  divorce  may  be 
granted:  Yeatman  r.  Yeatvmn,  L.  R.  1  Pro.  A  D.  489,  491; 
Haswcll  v.  Hatwell,  1  Swab.  A  T.  502;  29  L.  J.,  N.  S.,  P.  A 
M.  21.  So,  too,  a  voluntary  separation  of  husband  and  wife 
is  not  there  deemed  to  be  against  public  policy,  and  articles 
of  separation  entered  into  by  a  husband  and  wife  are  enforced 
by  courts  of  equity:  Wilson  v.  fPtbon,  1  H.  L.  Cas.  538;  Besanl 
v.  Wood,  12  Ch.  Div.  605;  Hart  v.  Hart%  18  Ch.  Div.  670. 

468  In  this  commonwealth  it  has  been  held  that  an  inden- 
ture whereby  a  husband  agrees  to  pay  to  a  trustee  money  for 
the  support  of  his  wife,  made  in  contemplation  of  an  imme- 
diate separation,  which  takes  place  as  contemplated,  is  not 
void  as  against  public  policy:  Fox  v.  Davis,  113  Mass.  255; 
18  Am.  Rep.  476.  In  Lyster  v.  Lyster,  111  Mass.  327,  Mr. 
Justice  Gray  says,  in  giving  the  opinion  of  the  court:  "It  has 
accordingly  been  declared  by  a  great*  weight  of  American 
authority  that  ill  treatment  or  misconduct  of  the  husband,  of 
such  a  degree  or  under  such  circumstances  as  not  to  amount 
to  cruelty  for  which  the  wife  would  be  entitled  to  sue  for  a 
divorce  against  iiim,  might  yet  justify  her  in  leaving  his  house, 
and  prevent  his  obtaining  a  divorce  for  her  desertion  if  she 
did  so"*  See,  also,  cases  there  cited.  The  statute  which  we 
are  considering  (Pub.  Stats.,  c.  147,  sec.  33)  permits  the  hue* 
band  as  well  as  the  wife  to  apply  to  a  court  to  obtain  an  order 
"  concerning  the  support  of  the  wife,  and  the  care,  custody, 
and  maintenance  of  the  minor  children,"  thus  implying  that 
the  provisions  of  the  statute  are  not  alone  for  the  benefit  of  a 
wife  whose  husband  has  been  guilty  of  misconduct  which 
would  be  a  cause  for  a  divorce.  If,  to  obtain  the  benefit  of 
its  provisions,  a  wife  were  obliged  to  show  misconduct  of  the 
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husband  which  would  be  a  cause  for  a  divorce,  it  would  add 
but  little  to  the  provisions  of  previous  statutes,  under  which,. 
in  divorce  proceedings,  she  could  obtain  orders  for  alimony,, 
and  in  regard  to  the  custody  and  support  of  minor  chil- 
dren. 

We  are  of  opinion  that  under  this  statute  the  wife  may 
show  that  she  is  living  apart  from  her  husband  for  a  justifi- 
able cause,  without  necessarily  going  so  far  as  to  show  a  cause 
which  would  entitle  her  to  a  divorce,  and  that  the  reasons 
required  to  warrant  the  decree  of  the  probate  court  in  the 
present  case  were  not  necessarily  reasons  which  would  pre- 
clude a  husband  from  obtaining  a  divorce  for  adultery  froni\ 
the  wife.     Precisely  what  reasons  would  justify  a  wife  in 
withdrawing  and  living  apart  from  her  husbnud,  so  as  to  sub- 
ject the  husband  to  a  liability  for  her  support  away  from  hi* 
home  under  this  statute,  it  is  unnecessary  in  this  case  to- 
determine.     It  is  enough  that  the  cause  may  be  some  thing 
less  than  that  required  to  entitle  her  to  a  divorce,  and,  there- 
fore, less  than  that  which  would  be  necessary  to  furnish  a 
bar  to  her  husband's  libel  for  her  misconduct,  if  pleaded  by 
way  of  4##  recrimination:    See  Sturbridge  v.  Franklin^  160 
Mass.  149.     Although  ordinarily  the  question  whether  she 
was  guilty  of  adultery  would  be  important  evidence  on  the 
issue  tried  in  the  probate  court,  the  husband  might  offer  to- 
forgive  her  if  she  would    return,  or  for  other  reasons  the 
decision  might  be  made  to  rest  on  grounds  which  would  not 
involve  a  finding  that  she  was  innocent  or  guilty  of  that  crime. 
It  follows  that  the  judgment  of  the  probate  court  is  not  con- 
clusive against  the  libelant  in  the  present  action,  and  there- 
must  be  a  new  trial. 

Exceptions  sustained.        

Marriage  aitd  Divorce— Effect  or  Agreement  to  Lnri  Afakt.— TW 
fact  that  a  husband  and  wife  live  apart  by  mutual  agreement  is  no  bar  to  e> 
suit  for  divorce  brought  by  either  of  them  against  the  other  for  adultery  £ 
Franklin  v.  Franklin,  154  Mass.  515;  26  Am.  St.  Rep.  266;  Clark  v.  Foedick^ 
118  N.  Y.  7;  16  Am.  St.  Rep.  733,  and  note.  Desertion  on  the  part  of  that 
plaintiff  is  no  bar  to  an  action  for  divorce  on  the  ground  of  adultery:  Rirh- 
ardson  r.  Richardson^  4  Port.  467;  80  Am.  Dec.  536.  In  an  action  by  a  wife 
for  divorce  for  cruelty,  an  agreement  for  separation,  made  two  years  previous, 
after  the  acts  of  cruelty,  and  after  actual  separation,  and  substantially  com- 
plied  with  by  the  husband,  is  a  valid  defense:  Squire*  v.  Squire*,  68  Vt  208;. 
18  Am.  Rep.  668,  and  •specially  note, 

Raa  Judicata.— A  dismissal  of  a  Hbel  for  divoroe  after  a  hearfag  mpon> 
the  merits,  and  which  dismissal  may  have  been  decreed  upon  any  one  osV 
AV.0K  BIT,  VOL,  xxxix -at 
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F,  J,  Farnfam*  for  the  defendant. 

C.  (7.  Fai/,  for  the  plaintiff! 

•TI  Holmes,  J.  This  is  an  action  of  tort  to  recover  for  a 
personal  injury  suffered  by  the  plaintiff  in  Connecticut  The 
injury  was  caused  by  a  broken  drawbar  on  a  foreign  freight- 
car,  which  did  not  belong  to  the  defendant  Whether  the 
defendant  was  using  it,  or,  as  we  suppose,  simply  was  forward- 
ing it,  is  not  stated.  The  plaintiff  testified,  and  we  assume, 
that  it  was  customary  to  inspect  freight  trains  at  certain  points 
named,  and  the  evidence  tended  to  show  that  the  injury  was 
duo  to  the  negligence  of  the  inspectors  at  one  of  those  points. 
In  other  words,  the  regulations  of  the  defendant  were  suf- 
ficient, so  far  as  appears,  and  the  only  wrong  was  the  negli- 
gonco  of  the  inspector  on  the  particular  occasion  seemingly  in 
omitting  to  inspect  the  train.  The  court  ruled,  in  substance, 
that,  under  the  Massachusetts  decisions,  if  the  accident  had 
happened  here  the  injury  would  have  been  regarded  as  due 
to  the  negligenoe  of  a  fellow-servant,  and  the  plaintiff  oould 
not  have  reoovered.  This  was  not  excepted  to:  Maekin  v. 
Boston  tie.  R.  R.  Oo.}  185  Mass.  201,  206;  46  Am.  Rep.  456; 
Cqfo  ?.  Mv  York  tie.  R.  R.  Co.,  155  Mass.  21,  24,  25. 
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Certain  extracts  from  the  case  of  McElligott  v.  Randolph,  61 
Conn.  167, 161, 162,  164,  29  Am.  8t.  Rep.  181,  were  put  in 
evidence.  The  judge  *7*  rnled  that  the  jury  was  authorised 
to  find  that  the  law  of  Connecticut  was  different  from  that  of 
Massachusetts  in  this  respect,  and  that,  if  by  the  law  of 
Connecticut  the  plaintiff  could  maintain  his  action  there,  a 
verdict  might  be  found  for  him  here.  These  rulingB  were 
excepted  to  by  the  defendant.  With  regard  to  the  former,  we 
have  some  hesitation.  The  extracts  from  the  Connecticut 
case,  taken  by  themselves,  state  nothing  that  might  not  be 
laid  down  in  Massachusetts;  for  instance,  in  explaining  the 
personal  duty  of  a  master  to  see  that  reasonable  care  is  exer- 
cised to  provide  reasonably  safe  machinery:  Ford  v.  Fitch- 
burg  R.  R.  Co.,  110  Mass.  240,  260;  14  Am.  Rep.  598,  is  one  of 
the  cases  cited  as  authority  for  the  propositions.  Others  are 
Hough  v.  Railway  Co.,  100  U.  8.  213,  citing  the  same  case* 
and  Davis  v.  Central  Vermont  R.  R.  Co.,  55  Vt.  84;  45  Am. 
Rep.  590,  citing  and  relying  on  Holden  v.  Fitchburg  R.  R.  Co.f 
129  Mass.  268;  37  Am.  Rep.  343.  But  in  McElligott  v. 
Randolph,  61  Conn.  157,  29  Am.  St.  Rep.  181,  the  facts  give 
a  somewhat  different  complexion  to  the  language  used.  The 
accident  in  that  case  happened  in  taking  down  a  wheel,  and 
was  assumed  to  be  due  to  the  fact  that  the  superintendent 
had  gone  home.  Superintendence  was  necessary  in  order 
that  the  work  should  be  done  safely,  and  it  was  held  that  the 
defendants  had  not  done  their  whole  duty  in  furnishing  a 
competent  superintendent,  but  that  they  were  bound  to  see 
that  oversight  was  exercised.  The  case  is  not  exactly  in 
point,  but  it  seems  to  us  that  the  argument  is  much  stronger 
for  the  proposition  that  reasonable  inspection  of  foreign  cars 
is  one  of  the  duties  which  a  railroad  is  bound  to  see  per- 
formed, and  that  the  decision  affords  some  ground  for  the 
inference  that  the  Connecticut  courts  would  adopt  that  prop- 
osition. 

If,  however,  we  assume,  as  was  ruled,  and  as  we  do  assume, 
that  if  the  accident  had  happened  in  this  state  the  plaintiff 
could  not  have  recovered,  it  is  argued  that  he  cannot  recover 
now.  A  decision  in  Wisconsin  and  language  from  some 
English  cases  are  cited  which  more  or  less  favor  this  conten- 
tion: Anderson  v.  Milwaukee  etc.  Ry.  Co.f  87  Wis.  321;  The 
HalUy,  L  R.  2  P.  C.  193,  204;  Phillip*  v.  Eyre,  L.  R.  6  Q.  B. 
1,  28,  29;  The  M.  Mozham,  1  P.  D.  107,  111.    Possibly,  when 
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it  becomes  material  to  scrutinize  the  question  more  closely, 
the  English  law  will  be  found  to  be  consistent  with  our  views. 
But  however  this  may  be,  we  are  of  opinion  that,  as  between 
*T*  the  states  of  this  union,  when  a  transitory  cause  of  action 
has  vested  in  one  of  them  under  the  common  law,  as  there 
understood  and  administered,  the  mere  existence  of  a  slight 
variance  of  view  in  the  forum  resorted  to,  not  amounting  to 
a  fundamental  difference  of  policy,  should  not  prevent  an 
enforcement  of  the  obligation  admitted  to  have  arisen  by  the 
law  which  governed  the  conduct  of  the  parties:  See  Higgins 
v.  Central  New  England  etc.  R.  R.  Co.,  155  Mass.  176;  31  Am. 
St.  Rep.  544.  It  is  unnecessary  to  consider  whether  we 
should  be  prepared  to  adopt  in  its  full  extent  what  is  thought 
by  the  learned  editor  of  Story  on  Conflict  of  Laws,  eighth 
edition,  section  625,  note  a»  to  be  the  true  doctrine— that 
"  whether  the  domestic  law  provides  for  redress  in  like  cases 
should  in  principle  be  immaterial,  so  long  as  the  right  is  a 
reasonable  one,  and  not  opposed  to  the  interests  of  the  state." 
The  cases  cited,  Dennick  v.  Railroad  Co.,  103  U.  S.  11,  and 
Leonard  v.  Columbia  Steam  Nav.  Co.,  84  N.  Y.  48,  38  Am. 
Rep.  491,  go  further  than  the  decisions  of  thiB  state:  Richard- 
eon  v.  New  York  Cent  R.  R.  Co.,  98  Mass.  85.  The  policy  of 
the  supposed  Connecticut  rule  cannot  be  said  to  be  opposed 
to  that  prevailing  here,  even  apart  from  statute:  See  Stats. 
1893,  o.  359. 
Exceptions  overruled.        

Conflict  ov  Laws— Right  of  Action  Fob  Nmliobwot  Uhdhi  Lawi 
or  Another  State. — This  question  will  be  found  discussed  in  Biggins  r. 
Oentral  New  England  tie  A  R.  Co.,  165  Mass.  176;  31  Am,  St.  Rep.  544; 
and  Alabama  etc  R.  R.  Co.  r.  Carroll,  97  Ala.  126;  38  Am.  St  Rep.  163, 
and  the  notes  thereto  wherein  the  eases  in  this  series  will  be  found  collected; 
also  the  extended  note  to  AUrUl  *.  Huntington  14  Am.  8*.  Rep.  S6L 
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Luoab  v.  Michigan  Central  Railroad  Co. 

[98  Michigan,  l.] 

Railroads— Ejection  or  Passengers— Damages.— A  passenger  on  a  rail* 
road  who  receives  a  check  from  the  conductor  on  the  surrender  of  hi* 
ticket,  and  then  goes  into  another  car,  where  his  fare  being  again 
demanded  he  fails  to  produce  his  check,  claiming  that  none  was  given, 
and  upon  his  refusal  to  go  into  the  other  car  for  identification  is  ejected 
from  the  train  cannot  recover  therefor. 

Railroads — Ejection  of  Passenger — Exemplary  Damages. — A  pas- 
senger on  a  railroad  train  who  receives  no  check  on  surrendering  his 
ticket,  and  then  goes  into  another  car,  where  his  fare  being  again 
demanded  he  informs  the  conductor  of  the  facts,  and  offers  to  go  into 
the  other  car  for  identification,  which  offer  the  conductor  refuses  to 
accept,  ejecting  him  from  the  train  on  a  dark  night  remote  from  his 
home  or  a  station  is  entitled  to  recover  not  only  actual  damages  but 
also  additional  damages  for  whatever  injury  to  his  feelings  or  of  indig- 
nity, pain,  and  disgrace  such  conduct  tends  to  produce  in  view  of  the 
time,  place,  and  circumstances;  bnt  it  is  error  to  instruct  the  jury  that 
he  is  entitled  to  exemplary  damages  without  explaining  that  term. 

Exemplary  Damages. — An  Injury  Intensified  by  Malice  or  Willful- 
HESS,  or  the  oppressiveness  or  recklessness  of  the  act,  authorizes  a  recov- 
ery of  damages  commensurate  with  the  injury  when  these  elements  are 
present,  and  at  the  added  injury  in  consequence  of  their  presence  is 
not  always  susceptible  of  proof  the  matter  is  left  to  the  sound  discre- 
tion of  the  jury,  bnt  its  attention  should  be  called  to  the  elements  to 
be  considered  in  this  class  of  cases,  and  it  should  be  cautioned  against  act- 
ing upon  improper  motives. 

Principal  and  Agent— Exemplary  Damages.— If  any  wantonness  or 
mischief  on  the  part  of  an  agent,  acting  within  the  scope  of  his  employ- 
ment, causes  an  additional  injury  in  body  or  mind  the  principal  is  Ha* 
ble  to  make  compensation  for  the  whole  injury  suffered. 

Henry  Russel  and  Ashley  Pond,  for  the  appellant. 
Dickinson,  Thurber,  and  Stevenson,  for  the  respondent. 

(M7) 
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*  McGrath,  J.  Plaintiff  purchased  an  excursion 
at  Dexter,  good  to  Detroit  and  return,  and  rode  to  Detroit 
thereon.  At  about  eight  o'clock  on  the  evening  of  the  same 
day  he  took  the  train  at  Detroit  for  Dexter,  taking  a  seat  in 
the  smoking-car.  When  a  few  miles  out  of  Detroit  the  con- 
ductor took  up  his  ticket.  When  the  train  arrived  at  Ypei- 
lanti  plaintiff  left  the  smoker  and  took  a  seat  in  a  regular 
passenger  car.  After  the  train  left  Ypsilanti  the  conductor 
came  to  plaintiff  and  demanded  his  fare.  Plaintiff  informed 
him  that  he  had  given  him  his  ticket  in  the  other  car.  The 
conductor  then  asked  him  for  his  check.  Plaintiff  replied 
that  he  had  not  been  given  a  check.  The  conductor  threat- 
ened to  put  him  off,  but  did  not  at  that  time,  but  told  him 
that  he  would  have  to  pay  his  fare,  or  get  off  at  Ann  Arbor. 
Plaintiff  responded  that  he  had  surrendered  his  ticket,  and 
would  not  pay  his  fare.  After  the  train  left  Ann  Arbor  the 
conductor  returned,  and,  plaintiff  refusing  to  pay  his  fare,  the 
conductor  called  the  brakeman,  and  they  together  pulled  plain- 
tiff from  his  seat,  took  him  through  the  car,  and  put  him  off, 
about  one  mile  west  of  Ann  Arbor  and  eight  miles  east  of 
Dexter.  Plaintiff  testified  that  when  his  ticket  was  taken  up 
no  check  was  given  him;  that  when  the  conductor  came  to  him 
the  second  time,  and  again  just  before  he  was  put  off,  he  told 
the  conductor  that  if  he  would  go  back  with  him  into  the  smok- 
ing-car he  would  prove  his  assertions  by  the  man  who  sat  with 
him,  but  that  the  conductor  told  him  that  he  had  no  time 
to  *  bother  with  him;  that  the  conductor  insisted  that  he 
(plaintiff)  had  gotten  on  at  Ypsilanti;  that  he  was  ejected 
from  the  car  by  force  at  about  ten  o'clock  at  night;  that  the 
night  was  very  dark;  that  he  could  not  even  see  the  fences 
on  either  side  of  the  track,  and  that  he  was  compelled  to 
walk  home.  It  was  not  claimed  on  the  trial  that  plaintiff 
had  not  surrendered  a  ticket,  but  the  conductor  insisted  that 
he  had  given  him  and  all  of  the  excursionists  checks;  that 
he  told  plaintiff  that  if  he  would  bring  one  man  that  knew 
him  that  said  he  came  from  Detroit  it  would  be  all  right, 
but  he  would  not  do  that;  that  he  used  no  force  in  ejecting 
him;  and  denied  that  plaintiff  had  requested  him  to  go  into 
the  smoking-car  for  the  purpose  of  identification.  One  of 
plaintiff's  witnesses,  who  was  in  the  smoker,  testified  that 
the  conductor  gave  plaintiff  no  check  when  the  ticket  was 
taken  up.  Another  witness  who  was  in  the  car  from  which 
plaintiff  was  ejected  testified  that  she  was  an  excursionist, 


Dee.  1898.]    Lucas  v.  Michigan  Central  R.  R.  Co.         619 

at  were  others  who  were  with  her;  that  no  checks  were  given 
to  her  or  the  other  excursionists  with  her;  and  that  she  heard 
plaintiff  say  to  the  conductor,  that  if  he  would  go  into  the 
smoking-car  with  him  (plaintiff)  he  could  prove  that  he  got 
on  at  Detroit,  and  had  given  up  his  ticket,  and  the  conductor 
refused  to  go.  Plaintiff  had  a  verdict  for  twelve  hundred 
dollars,  and  defendant  appeals. 

The  alleged  errors  relate  to  the  refusal  of  requests  to 
charge,  and  to  the  instructions  given  on  the  question  of 
damages. 

The  defendant  was  entitled  to  have  the  jury  instructed 
as  to  the  law  applicable  to  its  version  of  the  case.  After 
the  surrender  of  his  ticket  plaintiff  had  left  his  seat  in  the 
smoking-car  and  taken  a  seat  in  another  car.  If  plaintiff 
received  a  check  from  the  conductor,  and,  when  his  fare  was 
demanded,  did  not  produce  the  check,  and,  when  requested, 
refused  to  go  into  the  other  car  for  *  identification  he  could 
not  recover.  The  check,  if  given,  was  given  him  for  the  very 
purpose  of  identification.  It  was  notice  to  him  that  the  con- 
ductor would  rely  upon  its  production,  and  not  upon  recol- 
lection. 

The  defendant  was  entitled  to  the  instruction  that  there 
was  no  evidence  of  malicious  intention  on  the  part  of  the 
conductor;  but,  under  the  circumstances  of  this  case,  if  the 
jury  believed  the  testimony  introduced  on  behalf  of  plaintiff, 
the  plaintiff  was  entitled  to  recover  not  only  those  damages 
which  are  ordinarily  termed  "  actual  damages"  but  for  what- 
ever injury  to  his  feelings  or  of  indignity,  pain,  and  disgrace 
such  conduct  would  tend  to  produce  in  view  of  the  time,  place, 
and  circumstances.  Conduct  may  be  so  hasty  and  ill-timed, 
and  so  far  disregard  proper  precaution  and  the  rights  of  others, 
as  to  be  reckless  and  oppressive,  and  the  law  regards  reckless- 
ness and  oppression  as  aggravating  the  injury:  Detroit  Daily 
Post  Co.  v.  Mc Arthur,  16  Mich.  447,  455;  Josselyn  v.  McAllis- 
ter, 22  Mich.  810;  Kreiter  v.  Nichols,  28  Mich.  499;  Elliott  v. 
Herz,  29  Mich.  202;  Kehrig  v.  Peters,  41  Mich.  475;  Ross  v. 
Leggett,  61  Mich.  445;  1  Am.  St.  Rep.  608.  If  plaintiff's  legal 
rights  were  violated  by  the  expulsion  from  the  train,  it  was 
for  the  jury  to  consider  the  injury  to  bis  feelings  that  such 
conduct  would  be  likely  to  produce,  in  view  of  his  conscious- 
ness that  he  was  without  fault,  and  had  a  right  to  remain 
upon  the  train  to  his  destination:  Chicago  etc.  R.  R.  Co.  v. 
Flagg,  43  111.  864;  92  Am.  Dec.  183;  Carsten  v.  Northern  Pac. 


S20  Lucas  v.  Michigan  Central  R.  B.  Co.        [Mich, 

It.  R.  Co.,  44  Minn.  454;  20  Am.  St.  Rep.  589;  Philadelphia 
<tc.  R.  R.  Co.  v.  Rice,  64  Md.  63;  Chicago  etc.  R.  R.  Co.  ▼.  Hold' 
ridge,  118  Ind.  281.  It  was  expressly  held  in  New  York  etc 
R.  R.  Co.  v.  Winter,  143  U.  S.  60,  that,  if  plaintiff  was  right- 
fully'on  the  train  as  a  passenger,  he  had  the  right  to  refuse 
to  be  ejected  from  it,  and  to  make  a  sufficient  resistance  to 
being  put  off  to  denote  that  he  was  being  removed  by  compul- 
sion, and  against  his  will;  and  the  fact  that  under  such  cir- 
cumstances he  was  put  off  the  train  was  of  itself  *  a  good 
cause  of  action  against  the  company.  Defendant's  belief 
cannot  be  held  to  justify  unreasonable  or  reckless  conduct: 
Welch  v.  Ware,  32  Mich.  77;  Raynor  v.  Nims,  37  Mich.  34; 
26  Am.  Rep.  493. 

The  court  was  in  error,  however,  in  instructing  the  jury 
that  plaintiff  was  entitled  to  exemplary  damages,  in  the 
absence  of  any  explanation  as  to  what  was  meant  by  that 
term:  Detroit  Daily  Poet  Co.  v.  McArthur,  16  Mich.  447.  The 
court  had  already  instructed  the  jury  that  plaintiff  was  enti- 
tled to  recover  as  actual  damages  for  such  pain  and  mortifi- 
cation and  disgrace  as  the  act  entailed,  and  then  informed 
the  jury  that  if  plaintiff  made  a  proposition  to  the  conductor 
to  step  back  into  the  other  car  and  allow  him  to  prove  that 
he  got  on  at  Detroit,  and  surrendered  his  ticket,  then  be  was 
entitled  to  recover,  in  addition  to  his  actual  damages,  what 
the  law  calls  "exemplary  damages."  The  jury  were  left  free 
to  add  to  the  amount  which  they  found  that  plaintiff  had 
suffered  from  mortification,  pain,  and  disgrace  a  further  sum 
■as  a  punishment.  The  aim  of  law  which  gives  redress  for 
[private  wrongs  is  compensation  to  the  injured  rather  than  the 
-prevention  of  a  recurrence  of  the  wrong.  The  law  recognizes 
the  fact  that  an  injury  may  be  intensified  by  the  malice  or 
willfulness,  or  oppressiveness  or  recklessness,  of  the  act,  and 
■*imply  allows  damages  commensurate  with  the  injury  when 
these  elements  are  present.  The  added  injury,  in  consequence 
of  their  presence,  is  not  always  susceptible  of  proof,  hence  the 
.matter  is  left  to  the  sound  discretion  of  the  jury.  Courts, 
however,  should  call  attention  to  the  elements  that  should  be 
considered  by  juries  in  this  class  of  cases,  and  caution  them 
irom  acting  upon  improper  theories:  Joeeelyn  v.  McAllister,  23 
Mich.  310;  Scripps  v.  ReiUy,  38  Mioh.  10;  Stilson  v.  Qibbe,  S3 
Mich.  280;   Wilson  y.  Bowen,  64  Mich.  183. 

It  is  urged  that  the  defendant  is  not  liable  in  exemplary 
damages  for  the  oppressive  or  reckless  conduct  of  the  con- 
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ductor,  •  and  Lake  Shore  etc.  Ry.  Co.  ▼.  Prentice,  147  U.  S. 
101,  is  relied  upon.  In  that  case  the  act  was  wholly  without 
the  line  or  scope  of  the  conductor's  authority,  and  the  court 
expressly  recognize  the  rule  that,  if  any  wantonness  or  mis- 
chief on  the  part  of  an  agent,  acting  within  the  scope  of  bis 
employment,  causes  additional  injury  to  the  plaintiff  in  body 
or  mind,  the  principal  is  liable  to  make  compensation  far  the 
whole  injury  suffered,  and  a  number  of  cases  are  cited  in 
support  of  the  doctrine. 

For  the  errors  mentioned,  the  judgment  is  reversed,  and  a 
new  trial  ordered. 

The  other  justices  concurred. 

Railroads.— Expulsion  of  Passengers  Who  Have  Paid  Fare:  See  Gbr- 
man  v.  Southern  Pae.  Co.,  97  Gal.  1;  33  Am.  St.  Rep.  157,  and  note;  Kantat 
City  etc  R.  R.  Co.  v.  Riley,  68  Miss.  765;  24  Am.  8t.  Rep.  809,  and  note;  and 
Spellman  v.  Richmond  etc  R.  B.  Co.,  35  S.  0.  475;  28  Am.  8t  Rep.  858. 

Damages — Exemplary — When  Allowed. — When  a  cause  of  action  is  an 
invasion  of  the  rights  or  property  of  a  person,  natural  or  artificial,  charac- 
terized by  violence,  fraud,  malice,  wantonness,  or  a  reckless  disregard  of 
social  or  civil  rights,  exemplary  damages  may  be  recovered:  Spellman  v. 
Richmond  etc.  R.  R.  Co.,  35  S.  C.  475;  28  Am.  St.  Rep.  858,  and  extended 
note;  Samuels  v.  Richmond  etc.  R.  R.  Co.,  35  S.  C.  493;  28  Am.  St  Rep.  883; 
Pearson  v.  Zehr,  138  111.  48;  32  Am.  St.  Rep.  113.  See,  aUo,  the  note  to 
NortJiern  etc  Ry.  Co.  v.  O'Conner,  35  Am.  St.  Hep.  430. 

Railroads— Expulsion  or  Passenger— Exemplary  Damages.— Exem- 
plary damages  may  be  allowed  by  a  jury  in  an  action  for  the  wrongful  ex- 
pulsion of  a  passenger  from  its  train,  if  in  such  expulsion  the  defendant  was 
guilty  of  oppression,  fraud,  or  violence,  actual  or  presumed:  O  or  man  v. 
Southern  Pac  Co.,  97  Cal.  1;  33  Am.  St.  Rep.  157,  and  note;  Spellman  v. 
Richmond  etc.  R.  R.  Co.,  35  S.  C.  475;  23  Am.  St.  Rep.  858,  and  extended 
note;  Southern  etc  Ry.  Co.  v.  Rice  38  Kan.  398;  5  Am.  St.  Rep.  766. 

Agency— Principal's  Liability  Fob  Wantonness  of  Agent.— A  princi- 
pal, whether  a  corporation  or  an  individual,  may  be  held  liable  in  exem- 
plary damages  to  a  third  person  on  account  of  a  wrongful,  wanton,  or 
malicious  act  of  his  agent,  done  within  the  scope  of  his  agency,  though  the 
act  was  not  previously  authorized  or  subsequently  ratified  by  the  principal: 
Ruder  ▼.  Smoke,  87  8.  C.  877;  84  Am.  8t.  Rep.  758,  and  note,  with  the  cases 
collected. 
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Mm  F.  Mwrplky  ami  William  T.  JfOdUO,  for  the  appellants. 
EZbriig*  F.  Saxcm,  for  the  respondent 

**•  McGsath,  J.  This  is  a  hill  to  enjoin  the  sale  of  intox- 
icating liquors  upon  premises  in  the  Tillage  of  Sand  Beach, 
**a  conveyed  bj  complainant  and  another  to  Frank  Pawlow- 
ski's  grantor  br  deed  dated  October  2,  1883,  which  contained 
the  following  provision: 

*  This  conveyance  and  estate  in  the  said  premises  hereby 
created  is  subject  to  the  express  condition  that  if  the  said 
party  of  the  second  part*  their  heirs  or  assigns,  shall  at  any 
time  cell,  or  keep  for  sale,  or  knowingly  permit  any  person 
under  them  so  to  ceil,  or  keep  for  sale,  any  spirituous  or  intox- 
icating liquors,  whether  distilled  or  fermented,  the  entire  title 
and  estate  in  and  to  said  premises  hereby  conveyed  and 
created  shall  cease,  and  the  title  in  and  to  said  premises  shall 
thereupon  at  once  revert  to  and  vest  in  the  parties  of  the  first 
part,  their  heirs  and  assigns*  forever,  and  it  shall  then  he  law* 
fill  for  the  said  parties  of  the  first  part,  their  heirs  or  assigns, 
to  re-enter  upon  said  premises,  and  said  party  of  the  second 
part*  their  heirs  or  assigns,  and  every  person  claiming  under 
him  or  them,  wholly  to  remove,  expel,  or  put  out" 

Prior  to  the  date  of  the  deed  in  question  complainant  had 
conveyed  several  parcels  of  land  in  the  village  to  other  partiea 
without  restriction*  The  last  of  these  deeds  was  dated  May 
SO,  1S8&  It  also  appears  that  on  January  24, 1885,  complain- 
ant conveyed  a  parcel  of  land  adjoining  the  premises  in  ques- 
tion to  one  Lowry,  by  deed,  without  restriction,  and  that 
Lowry,  from  1SSS,  and  down  to  the  time  of  the  hearing,  has 
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kept  a  liquor  saloon  upon  the  premises  so  conveyed.  Defend- 
ant Frank  Pawlowski  operated  a  meat  market  on  his  premises 
until  August,  1891,  since  which  time  his  son  has  kept  a  saloon 
therein.  Until  years  after  the  establishment  of  the  Lowry 
saloon  defendant  had  observed  the  conditions  of  his  deed. 

Restrictions  of  this  class  are  sustained  upon  the  theory 
that  a  party  has  the  right,  in  disposing  of  his  property,  to 
prevent  such  a  use  by  the  grantee  as  might  diminish  the  value 
of  remaining  land,  or  impair  its  eligibility  for  other  uses: 
Watroui  v.  Allen,  57  Mich.  362;  68  Am.  Rep.  863;  Smith  v. 
BarrUy  66  Mich.  814;  56  Am.  Rep.  391.  But  is  there  no 
mutuality  in  such  agreements?  It  certainly  cannot  be  said 
that  a  grantor  has  the  right  "•  afterwards  to  sell  an  adjoin- 
ing lot  without  restrictions,  and  thereby  diminish  the  value  of 
his  former  grantee's  property,  and  impair  its  eligibility  for 
other  uses,  converting  the  locality  into  a  saloon  locality,  and 
still  be  allowed  to  insist  upon  the  restriction.  The  damage 
to  defendant's  property  by  the  permission  and  existence  of 
Lowry's  saloon  is  quite  as  apparent  as  that  to  complainant 
by  reason  of  his  ownership  of  a  hotel  and  his  residence  in  the 
same  block:  Chippewa  Lumber  Co.  v.  Trcmper,  75  Mich.  36; 
13  Am.  St.  Rep.  420. 

It  is  no  answer  to  say  that  the  omission  of  the  restriction 
in  the  deed  to  Lowry  was  a  mistake.  The  consequences  are 
the  same  to  defendants.  No  proceedings  have  been  taken  to 
correct  such  mistake. 

The  decree  below  must  be  reversed  and  the  bill  dismissed. 

Hookbb,  C.  J.,  concurred  in  the  result. 

Deeps— Restrictions— Iktoxicatiko  Liquors.— A  condition  that  "in- 
toxicating liquors  ihall  never  be  told  as  a  beverage  to  be  drunk  on  the  prem* 
isea,  and  if  the  aame  is  so  done  habitually,  with  the  knowledge  and  consent 
of  the  owner,  this  instrument  shall  be  void/'  if  inserted  in  a  conveyance  oi 
real  property,  it  a  valid  condition  subsequent,  the  breach  of  which  works  a 
forfeiture  of  the  premises  conveyed:  Sioux  City  etc.  R.  R.  Co.  v.  Singer,  49 
Minn.  SOI;  82  Am.  St.  Rep.  564,  and  note.  To  the  tame  effect,  see  Cktppaoa 
limber  Co.  v.  Trempcr,  76  Mich.  86;  18  Am.  St.  Rep,  480,  and  notei  and 
Bad  Bmmr  Lumbering  «fc.  Cb.  v.  Kai*r>  82  Wit,  166. 
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pHOcna,ML] 
raoo  Ckm-lnmr  maxr— Bicwr  to  Rncnva  Mopst  nr  Fay- 
Fob. — A  scants*  has  the  right  to  leeerre  money  from  his  servant 
the  vile  of  the  Utter,  or  from  a  third  pencil,  in  payment  for 
mbeaud  by  each  ati  i  iat»  eo  long  at  the  master  does  not  prom- 
w  by  implication,  not  to  provocate  for  the  crime. 
O^mam—KATfTKATi^. — A  deed  from  a  wife,  eeenred  through  threats  of  a 

it  en  acamst  her  hmsband  for  embezzlement  from  the 

Tcad,  bat  only  To'dable,  and  if  she  subsequently  executes 

a  e, zrscm.*m  deed  to  the  same  premises  npoa  a  sufficient  consideration, 

vnh  knovl*i£*  that  she  Umrot  varres  her  right  to  aroid  the  first 

it*  and  is  estopped  from  baring  either  or  both  deeds 

it  that  her  hnshaad  is  ntosetntnd  for  embesalementa 

the  azeention  of  the 


7-  Z>.  T%~.}  w.\  for  the  appellant 

rTi~4\«m  E.  ZVi*v  and  Frank  Emetic*,  for  the  respondents. 

*•*  H;vkkb,C.  J.    The  complainant's  husband,  being  in  *** 
the  en:r!oy  cf  :he  Mir.or  Lumber  Company,  embezzled  about 
te::  thousard  debars  of  the  employer's  money.     The  fact  that 
he  was  the  errbexsler  of  a  small  amount  was  accidentia  dis- 
covered  by  a  rr  ember  of  the  company,  and  Miller  admitted 
the  fact,  an  J  ce:  fussed  to  other  instances.     The  services  of 
c*  e  O'Ntl.  a  private  detective,  were  secured,  and  Miller  was 
kt  v:  ir.  h:s  cusuxiv.    He  was  not  arrested,  and  remained  with 
tYSe:L  by  evr.ser.t.  but  it  was  undoubtedly  understood  by  all 
that  he  was  not  to  be  suffered  to  depart.     Miller  gave  up  over 
lV;:r  thousar.d  cellars  of  the  mor.ey,  which  left  a  shortage  of 
alvut  six  ;hcu>ard  dollars.     He  then  proposed  to  go  to  Bnttle 
Orvek  a~.d  have  his  wife  deed  to  the  company  a  house  and  lot 
in  Alper.a*  the  title  to  which  was  in  her.    The  deed  was  drawn, 
ar.d  he  was  permitted  to  go  with  O'Xeil  to  Brittle  Creek,  where 
they  tound  complainant  at  the  sanitarium,  in  bed,  having  just 
twdergorie  a  surgical  operation.     She  reluctantly  gave  the 
deed.     The  parties  differ  as  to  what  occurred  there,  but  we 
are  satisfied  that  while  no  express  promise  was  given  by  the 
defendant*  that  Miller  should  not  be  prosecuted,  it  was  so 
understood  by  complainant*  and  but  for  that  understanding 
the  deed  >*ould  not  have  been  given,  and  that  had  not  the 
deed  been  given.  Miller  would  have  been  prosecuted.    Subse- 
quently complainant  returned  to  her  home  in  Alpena,  with 
the  intention  of  surrendering  the  premises  to  the  defendants! 
and  opened  negotiations  with  them  for  the  salt  of  her  for- 
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niture,  which  was  in  the  house,  in  the  course  of  which  ehe 
said  that  she  had  been  informed  that  she  could  have  the 
deed  set  aside.  The  defendants  finally  agreed  to  purchase 
the  furniture  for  eleven  hundred  dollars,  on  condition  that 
she  would  execute  a  quitclaim  deed  of  the  premises,  which 
she  was  informed  would  cut  off  any  right  she  might  have 
in  the  same.  She  stated  that  she  did  not  intend  to  try 
to  get  the  property  back,  and  signed  the  deed  and  bill 
of  salt,  and  received  eleven  hundred  dollars  in  cash  from 
the  defendants.  This  second  deed  *•*  was  made  in  April, 
the  first  having  been  made  in  February.  Up  to  this  time 
Miller  had  not  returned  to  Alpena,  but  did  so  a  short  time 
after  the  second  deed  was  given.  Mrs.  Miller  remained  in 
the  house  for  a  time,  and  then  yielded  the  possession.  It 
was  subsequently  discovered  that  Miller  was  guilty  of  still 
further  embezzlements,  for  which'  he  was  arrested  at  the  in- 
stance of  the  defendants.  What  occurred  in  relation  to  these 
proceedings  is  not  very  clear,  but  some  correspondence  passed 
between  Mrs.  Miller  and  Mr.  Kelley  as  follows: 

"Alpena,  October  4,  1887. 
"Mr$.  W.  J.  Miller, 

"  Dear  Madam:  I  have  succeeded  in  getting  the  paper  you 

wanted  signed  by  Mr.  Maltz,  but  not  in  time  to  take  same  to 

the  train  this  morning,  as  was  understood  by  myself  and 

A.  N.  S.;  therefore  I  will  retain  same  until  he,  A.  N.  S.t 

returns,  and  then  have  it  signed  and  delivered  to  you  in 

accordance  with  our  understanding. 

44  Yours  respectfully, 

"  R.  J.  Kelley.'* 

"As  individuals  or  as  members  of  the  Minor  Lumber  Co., 

we  will  not  pursue  or  press  the  prosecution  instituted  against 

W.  J.  Miller  at  Alpena,  and  will  put  nothing  in  his  way  to 

prevent  him  from  earning  an  honest  living. 

[signed]       George  L.  Maltz. 

"A.  N.  Spbatt. 
" Dated  October  8, 1887" 

It  appears  in  evidence  that  this  was  not  the  first  time  that 
Miller  had  been  guilty  of  a  crime  of  this  character,  and  that 
his  wife  on  several  occasions  had  come  to  his  relief.  A  year 
or  two  after  the  deed  was  given  she  commenced  these  pro- 
ceedings. 

We  have  no  hesitation  in  saying  that  the  transaction  at 
Battle  Creek  was  such  as  to  render  the  deed  there  taken  void- 
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able  on  the  ground  of  dams.  The  complainant  was  sick  and 
excited.  All  her  previous  experiences  may  be  supposed  to 
have  prepared  her  mind  far  such  charges,  and  it  is  manifest 
that  she  would  ding  to  her  husband,  and  ***  was  prepared 
to  aid  him  in  his  trouble  under  the  pressure  of  his  impor- 
tunities* which  were  supported  by  the  presence  of  the  officer 
who  had  him  in  his  custody.  We  are  also  convinced  that  the 
deed  would  not  have  been  executed  at  that  time  had  she  not 
expected  thai  he  would  not  be  prosecuted.  There  is  little 
doubt  that  the  officer  so  understood  it,  and,  perhaps,  as  little 
of  the  intention  of  the  defendants  to  forbear,  if  the  deed  were 
procured,  though  they  at  all  times  refused  to  promise  any 
thing  of  the  kind.  While  no  promise  was  made,  this  under- 
standing contributed  to  influence  the  complainant. 

The  second  deed  was  given  under  different  circumstances. 
Miller  evidently  understood  that  he  was  unsafe  in  the  state, 
and  sojourned  for  a  time  in  Canada,  where  the  complainant 
was  with  him  for  a  couple  of  weeks  or  more.  We  must  believe 
that  she  was  aware  that  he  had  no  promise  of  immunity  when 
she  returned  to  Alpena,  and  she  went  there  to  carry  out  her 
promise  by  disposing  of  her  furniture,  and  yielding  possession 
of  the  premises  under  the  Battle  Creek  deed.  She  impor- 
tuned the  defendants  to  buy  it,  and,  by  language  which  seems 
to  have  partaken  of  the  nature  of  a  threat,  informed  them  that 
she  was  advised  that  the  deed  could  be  set  aside.  Appar- 
ently, this  was  intended  to  make  them  more  willing  to  pur- 
chase the  furniture,  and  it  seems  to  have  had  that  effect,  for 
Spratt  at  once  told  her  that,  in  view  of  that,  he  should 
require  a  new  deed  if  he  bought  the  furniture;  and  there 
can  be  no  doubt  that  he  would  have  refused  to  buy  it  had 
he  not  supposed  that  the  company  was  to  hold  the  real 
estate.  The  subject  was  mentioned  between  herself  and 
Keller*  being  introduced  by  her,  when  she  was  informed  that 
she  might  be  able  to  set  aside  the  deed,  but  that,  if  she  made 
the  sale  of  the  furniture,  and  gave  a  new  deed,  as  required 
by  the  company,  it  would  preclude  a  recovery  of  the  prem- 
ises. She  made  haste  to  close  the  transaction,  and  1#T 
obtained  the  money  for  the  furniture.  We  think  that  she 
thereby  parted  with  any  right  that  she  had  in  the  premises. 
The  Battle  Creek  deed  was  not  absolutely  void,  but  at  most 
voidable,  at  her  option.  By  this  last  transaction  she  saw  fit 
to  ratify  it,  and  elected  to  consider  it  valid.  Whatever  want 
of  tree  agenoy  there  may  have  been  in  her  act  at  Battle 
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Creek,  there  was  no  duress  or  coercion  at  Alpena.  Her  hus- 
band was  then  in  safety,  being  out  of  the  country.  Sh  .  ad 
time  and  opportunity  to  consider  the  matter.  She  was  a  '  sed 
of  her  rights,  and  knew  what  she  could  do,  and  delibe,  •  tely 
chose  the  course  taken.  She  was  no  novice  in  such  matters, 
and  may  have  felt  that  it  was  but  just  to  the  company  to  sur- 
render to  it  property  which  was  perhaps  paid  for  with  its 
money.  The  letter  sent  by  Malts  and  Spratt,  dated  October 
3d,  in  which  they  stated  that  they  would  not  press  the  present 
prosecution,  is  not  shown  to  have  been  connected  with  the 
sale  of  the  furniture  in  April.  It  does  not  appear  how  the 
letter  was  procured.  It  appears  that  the  defendants  never 
promised  not  to  prosecute  for  the  things  then  discovered;  that 
on  all  occasions  they  refused  to  make  such  a  promise.  They 
had  the  right  to  receive  money  from  Miller  in  payment,  and 
from  his  wife  or  any  other  person  by  Miller's  procurement) 
so  long  as  they  did  not  transgress  the  law,  by  promising, 
either  expressly  or  by  implication,  not  to  prosecute. 

The  decree  will  be  affirmed. 

The  other  justices  concurred. 


GOMPOUNDIITG  PSLOKT— RlOHT  OF  IWJORID  PARTY  TO  COMPENSATION. — 

The  owner  of  property  stolen  or  wrongfully  taken  has  a  right  to  receive 
compensation  for  the  injury  sustained,  and  unless  he  agrees  not  to  prose* 
cute  or  suppress  evidence  of  the  crime,  the  defense  of  compounding  a  felony 
is  not  available  against  him:  Com  County  Bank  v.  Bricker,  34  Neb.  516;  33 
Am.  St.  Rep.  649,  and  note;  Johnston  v.  Allen,  22  Fla.  224;  1  Am.  8t.  Rep. 
180,  and  note.  A  note  given  to  settle  an  agent's  embezzlement  is  valid  if 
there  is  not  an  agreement  to  stifle  the  prosecution:  Wolf  v«  Troxell,  94 
Mich.  573.  See,  also,  the  extended  notes  to  Town  of  Hhusbourah  v.  Summer, 
31  Am.  Dec  603,  and  HiUr.  Freeman,  49  Am.  Rep.  49. 

Duuiw— RATUiOATioif .-— A  contract  made  nnder  duress  is  voidable,  but 
if  ratified  after  the  duress  has  ceased  it  becomes  valid  and  enforceable! 
Ferrari  v.  Board  of  fiMO,  24  Fla.  S90j  Bitot*  v.  Hinder**,  6  Cold.  471; 
Am.Deo.4M 
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OojrrmAcr  Fom  Bowrr  or  Third  Peksos— PmiTrrr— Notathw.— Am 
agreement  beiweea  father  and  eon.  to  which  a  daughter  k  a  stranger, 
that  in  eonsidermtiosi  of  the  revocation  by  the  father  of  hie  will  in  favor 
of  each  daughter,  aad  the  devise  of  the  sane  property  to  such  sea,  the 
latter  is  to  pay  her  a  certain  sua  monthly,  so  long  as  she  shall  liva,  can- 
not be  enforced  by  her  in  an  action  at  law.  Sncb  agreement  cannot  be 
enforced  on  the  law  aids  of  the  court,  cither  on  the  ground  of  novation 


Copts  act  Foe  Bbvbrt  or  Thjbd  Perso* — Paivrrr. — A  promise  mads  by 
one  person  to  another  for  the  benefit  of  a  third,  who  is  a  stmnger  to  the 
consideration,  cannot  be  enforced  by  the  latter. 


Appeal  Cram  the  disallowance  of  a  claim  against  the  estate 
of  a  deceased  person. 

ITttff,  Angelly  Boynton,  and  McMillan,  for  the  appellant 

Emery  T.  Wood,  Edwin  C.  BoUon,  and  Moore  and  Moore*  for 
the  respondent. 

IV*  Long,  J.  This  claim  is  for  the  payment  of  ten  dollars 
per  month  from  October  15,  1874,  to  April  16,  1890.  It 
119  involves  a  contingent  claim  for  a  like  amount,  monthly, 
so  long  as  claimant  lives.  The  commissioners  on  claims 
rejected  it  Claimant  appealed  to  the  circuit  court,  and  suc- 
ceeded.    The  estate  brings  error. 

The  claimant  and  deceased  were  brother  and  sister,  chil- 
dren of  Antoine  Moross.  The  claim  is  based  upon  a  contract 
alleged  to  have  been  made  in  1871  between  Antoine  and 
Joseph  for  the  benefit  of  the  claimant  Some  time  prior  to 
1871  Antoine  Moross  made  a  will,  in  which  he  gave  Nancy, 
for  life,  twenty  acres  of  land  and  two  hundred  dollars  in 
money.  In  April,  1871,  he  made  a  codicil  to  the  will,  whereby 
he  revoked  the  gift  to  Nancy,  and  gave  to  Joseph  what  in  the 
original  will  had  been  given  to  Nancy,  stating  before  the 
revoking  clause:  M I  have  6ince  made  other  provision  for  her 
maintenance  during  her  natural  life."  Antoine  died  soon 
after.  In  1875  Joseph  conveyed  to  Nancy  the  land  which 
had  been  originally  devised  to  her,  and  she  gave  to  Joseph, 
on  the  same  day  the  following  receipt: 

44  Mt.  Clemens,  February  15,  1876. 

11  Received  of  Joseph  A.  Moross  deed  of  N.  i  of  S.  E.  £  of 
S.  E.  i,  sec.  26,  town  2  north,  range  18  east,  in  Macomb 
county,  in  full  settlement  of  all  claims  between  us. 
44  Witness-  ber 

"    "»»rk     nu         *       »  AKN     X     LlNNEUAN." 

"O.  Chapoton."  mMrk 
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It  was  established  on  the  trial  that  Joseph  promised 
Antoine,  when  the  codicil  to  the  will  was  made,  that  he  would, 
pay  the  ten  dollars  per  month  to  Nancy  so  long  as  she  lived* 
It  was  also  shown  that  Joseph  for  a  time  paid  Nancy  the  ten 
dollars  per  month,  which  she  accepted;  also,  that  in  1874 
Nancy  sued  Joseph  on  this  contract,  and  recovered  judgment. 
But  it  was  contended  in  behalf  of  the  estate  that  the  convey* 
ance  of  the  twenty  acres  of  land  to  Nancy  was  in  fall  settle* 
ment  of  the  claim.    It  was  also  contended: 

1.  That  no  liability  attached  under  the  provisions  of  the* 
codicil  and  the  promise  of  Joseph  to  his  father  to  make  *** 
the  payments  to  Nancy,  as  Nancy  was  a  stranger  to  that  con- 
tract and  to  the  consideration  for  the  promise;  2.  That  Nancy 
was  guilty  of  laches. 

On  the  other  hand,  it  was  also  contended  by  claimant's 
counsel,  on  the  trial  below,  that  the  claimant  did  not  have 
sufficient  intelligence  to  comprehend  the  alleged  settlement. 

The  court  directed  the  jury,  substantially,  that  if  they  found 
that  a  contract  was  entered  into  between  Antoine  and  Joseph 
to  pay  Nancy  this  sum,  and  that  Nancy,  when  she  made  this- 
settlement,  was  incapable  of  contracting,  by  reason  of  not. 
having  sufficient  intelligence  to  understand  its  terms  and. 
conditions,  the  verdict  must  be  for  claimant  for  the  contract, 
price,  less  the  value  of  the  land  deeded  to  her  by  Joseph- 
The  court  was  asked  by  the  estate  to  charge: 

"  This  action  is  based  upon  a  contract  made  between  Joseph 
A.  Morose,  deceased,  and  his  father,  Antoine  Moross,  deceased, 
to  which  Mrs.  Linneman  was  not  a  party.  Mrs.  Linneman, 
being  a  stranger  to  the  contract  and  to  the  consideration 
thereof,  can  maintain  no  action  upon  it." 

This  request  was  refused,  and  the  jury  found  a  verdict  in 
favor  of  claimant  for  seven  hundred  and  forty-two  dollars  and 
thirtv-three  cents. 

The  court  should  have  given  the  request  of  defendant's 
counsel  in  his  charge  to  the  jury.  There  is  no  evidence  that 
Nancy  was  a  party  to  the  contraot  between  Antoine  and 
Joseph.  Antoine,  by  his  will,  gave  Nancy  certain  property 
and  money.  He  afterwards,  by  codicil,  revoked  the  gift  to 
Nancy,  and  made  the  same  property  over  to  Joseph,  upon 
Joseph's  promise  to  pay  Nancy  this  monthly  indemnity.  No 
consideration  moved  from  Nancy,  and  we  think  the  ease  falls 
within  the  rule  that  a  promise  made  by  one  person  to  another  for 
the  benefit  of  a  third — a  stranger  to  the  consideration — will  not 
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support  on  action  by  the  latter.  Thai  rote  fa  tittle*  in  this 
state  in  Pipp  v.  AjyacU*  SO  Mich.  88;  IWmt?.  JfeCarfe  SS 
Mich.  M6;  ■•»  ffiiii  t.  MeGarr*  88  Mick  «7;  Jhit  T. 
Arm,  89  Mich.  888;  Hidden  v.  Cfcnpprf,  48  Midi.  887;  £4- 
vmb  v.  Clratnt,  81  Mich.  513;  VWsr  v.  Stewart,  M  Mich. 
448.  In  the  laot-mentioned  cam  it  appeased  that  plaintiff's 
hqsbend,  in  his  lifetime,  agreed  with  defcndsnt  to  bay  a  one- 
third  interest  hi  the  letter's  farm,  and  to  work  it,  and  if  he 
died  before  his  interest  was  paid  for,  the  value  of  his  service* 
was  to  bo  paid  to  his  widow,  and  the  payments  made  were  to 
be  refunded.  The  bnsband  died,  and  the  widow,  in  her  indi- 
vidual capacity,  brought  sail  to  recover  the  valao  of  the  serv- 
ices, and  the  amount  which  should  have  been  refunded.  It 
was  held  that  she  could  not  recover. 

Counsel  for  claimant  attempt  to  place  the  right  of  recovery 
on  the  ground  of  novation.  It  lacks  the  essential  elements 
of  a  novation.  Nancy  had  no  claim  against  her  father's 
estate  which  she  could  enforce,  and  it  does  not  appear  that 
*)ie  was  ever  consulted  when  her  rather  revoked  the  gift  to 
her,  and  made  the  property  over  to  Joseph.  She  released 
nothing.  She  had  nothing  to  release.  Claimant's  counsel 
cite  (kbom  v.  Os6om>  86  Mich.  48,  and  some  other  cases  in 
this  court,  to  sustain  the  proposition  that  the  transaction 
wan  a  novation;  hot  in  (Mora  v.  Orient*  86  Mich.  48,  it  was 
said  by  this  court: 

**  The  circuit  judge  thought  the  case  came  within  the  prin- 
ciple of  Pipp  v.  ftynoMs,  20  Mich.  88;  Turner  v.  McCariy,  28 
Mich.  265;  and  BakUd  v.  Francis,  81  Mich.  118.  In  each 
of  those  eases  the  plaintiff  counted  on  a  promise  made  to  a 
third  person — not  to  himself.  In  this  case  the  plaintiff  counts 
upon  a  premieo  made  to  herself  and  the  only  question  is 
whether  she  establishes  it" 

Counsel  also  contend  that,  even  though  Nancy  was  a 
stranger  to  the  contract,  a  trust  was  created  in  her  favor 
which  might  ho  enforced;  that  the  court  would  compel  the 
representativee  of  Antoino  to  permit  the  use  of  their  names 
for  the  purpose  of  recovering  from  Joseph's  estate  the  fend 
far  the  benefit  of  Nancy,  or  that  Antrim's  representatives 
iss  001,14  enforce  the  contract,  on  their  own  motion!  for  the 
benefit  of  Nanoy.  This  may  bo  true,  and  yet  tin*  sotien  not 
maintainable.  Hero  the  claimant,  he  her  own  name,  seeks 
in  a  court  of  law  to  enforce  the  payment  under  a  contract  to 
which  she  was  neves  a  party,  and  for  which  iha  consideration 
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moved  from  another.  If  it  can  be  enforced  as  a  trust,  even 
by  the  claimant,  the  is  in  the  wrong  forum  for  that  purpose. 
These  proceedings  are  in  the  nature  of  an  action  at  law,  where 
questions  of  fact  are  triable  by  a  jury;  and  the  question  of 
whether  it  was  a  trust  fund  in  the  hands  of  Joseph,  which,  in 
equity,  be  should  pay  over  to  Nancy,  could  not  be  litigated 
in  this  forum.  It  may  be  true  that  Joseph  took  the  property 
from  his  father  under  this  will,  with  a  promise  to  pay  Nancy 
these  several  sums  of  money,  and  that  a  court  of  equity 
would,  under  proper  proceedings,  enforce  it  for  her  benefit. 
When  that  question  shall  arise  the  proper  forum  will  have 
an  opportunity  to  pass  upon  the  question  of  Nancy's  compe- 
tency to  make  the  claimed  settlement,  and  the  matter  of  her 
laches  in  not  bringing  the  action  sooner  for  the  enforcement 
of  the  trust.  Until  these  questions  shall  arise  in  a  proper 
proceeding  we  express  no  opinion  upon  them. 

The  judgment  of  the  eourt  below  must  be  reversed.  No 
new  trial  will  be  ordered. 

The  other  justices  concurred. 

Pmiiosb  Fob  thb  Bmrar  o*  Third  Pbesob.— Thia  topic  has  been  die- 
enose d  to  notes  to  Mamrhom  ▼.  Vamlerheydsn,  8  Am.  Deo.  306-307;  Arnold 
▼.  Lymem,  •  Am.  Dee.  166-167;  TnUkr.  Collin,  12  Am.  Deo.  693,  where  the 
role  m  correctly  moled  to  bo  that  the  prevailing  doctrine  in  this  country  is, 
that  a  parol  or  written  promtae  from  one  peraon  to  another  for  the  benefit 
of  a  third  enables  anch  third  peraon  to  maintain  an  action  on  the  promise, 
if  adopted  by  him,  thongh  ho  waa  not  oogniaaot  of  it  when  it  waa  made,  and 
«#  oonoidorstion  moved  from  him,  Thia  riew  of  the  subject  haa  been 
expressly  adopted  by  the  eupreme  eooxt  of  the  United  Statu  in  Hendrick  r, 
Lindsay,  93  U.  8.  143,  and  meeta  with  the  approval  of  text-book  writera:  2 
Wharton  on  Contracts,  aec.  785;  1  Paraona  on  Contraota,  467.  In  thoao 
juriedietione  whore  thia  rule  maintains  it  ia  uniformly  decided  that  when  ft 
contract,  either  oral  or  written,  and  not  under  seal,  ia  entered  into  by  two 
persons,  for  the  sole  benefit  of  a  third,  the  Utter  may  sue  thereon  in  his  own 
name,  although  too  agreement  may  not  be  directly  to  or  with  him:  Moore 
t.  /font,  64  111.  162;  Meyer  v.  Lowell,  44  Mo.  328;  Jostinv.  New  Jersey  Car 
Spring  Co.,  86  N.  J.  L.  141,  In  some  jurisdictions  it  ia  maintained  that  if 
the  contract  i»  under  aeal  it  cannot  be  aued  upon  by  the  person  for  whoso 
benefit  it  ia  made  if  ho  ia  not  a  party  to  the  deed*  but  the  suit  must  bo 
brought  ia  the  name  of  the  person  with  whom  the  covenant  is  made:  Moor* 
t.  ifaue,  64  HI.  162;  Hmdrkk  v.  Lindsay,  98  U.  &  148.  It  ia  the  aettled 
law  of  Wisconsin,  that  when  one  peraon  for  a  valuable  consideration  engages 
with  another,  whether  by  simple  contract  or  by  covenant  under  seal,  to  do 
eome  act  for  the  benefit  of  a  third  person,  the  Utter  may  maintain  an  action 
against  the  promiaor  for  a  breach  of  the  agreement:  BaeteU  t.  Hughe*,  43 
Wis.  819;  Bums  v.  Brover,  26  DL  App.  130.  The  prevailing  doctrine  that 
«  third  person,  for  whose  benefit  a  promise  or  contract  ia  made  between 
•other*  may  maintain  an  action  for  a  breach  thereof  in  hia  own  name, 
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W**t  v.  Water*  Union  TtL  Co.,  39  Kan.  93)  7  An,  8t  Bap.  690;  State  t. 
Z,ad«U  Gat  Co.,  102  Ma  478;  S3  An.  Si.  Bop.  789;  Dearborn  ».  /'oris,  8 
Oresnl.  81|  17  Am.  Deo.  90S;  ScAemerhor*  T.  Fanderkeydem,  I  Johna.  ISO] 
B  Am.  Deo.  301;  MtCartg  t.  Bin™*,  6  Yerg.  IK;  26  Am.  Dm  263,  whan 
it  was  held  that  though  the  party  to  be  benefited  was  an  Intuit,  yet  ha  might 
maintain  an  action  on  the  promise.  To  the  same  effect,  Benge  T,  /7inll,  82 
Ry.  0M;  H  Am.  Bap.  012.  Other  cum  sustaining  the  general  rule  are 
JPaducah  Lumber  Go.  r.  Paducah  Water  Co.,  89  Ky.  340;  25  Am.  St.  Bap. 
S36;  Do,™  *.  Calloway,  SO  Ind.  US;  95  Am.  Dee.  071;  Barker  r.  Bradley, 
42  N.  ¥.  316;  1  Am.  Bap.  621;  ilcCown  ».  Schimpf,  21  Tax.  22;  78  Am.  ) 
Doc.  221 ;  Bobbin!  t.  Ayret,  10  Ma  038;  47  Am.  Deo.  125;  Hind  V.  Holdthip, 
S  Watts,  104;  26  Am.  Deo.  107;  Barker  t.  Bucklin,  2  Denio,  4S;  48  Am.  - 
Deo.  72S;  Jinn  tr.  O'Brien,  1  Iiioh.  208}  44  Am.  Deo.  264;  Machine  Hotel 
Co.  T.  Coylc,  86  Me.  405;  68  Am.  Dee.  712;  Allen  r.  Tkomae,  8  Met.  (Ky.) 
1H8;  77  Am.  Deo.  169;  Mumper  t.  Ktlley,  4S  Kan.  268;  Burton  t.  Jerkin, 
86  Kan.  248;  69  Am.  Rep.  641;  Price  t.  Betd,  88  Mo.  App.  4S9;  Grant 
v.  Dieoold  Baft  tie.  Co.,  77  Wia.  72;  Hunt  t.  Bnwwr,  S6  111.  App.  130; 
-tfoaii  *.  Nixon,  28  HI.  App.  817;  WiUiammm  etc  I'oper  Oo.  t.  Btamun, 
SO  IU.  App.  68;  Shamp  t,  Jfeyer.  20  Neb.  223;  Btardtlet  t.  Morgner,  4 
Mo.  App.  139;  Barbara  T.  Occidental  drove  etc,  4  Ma  App.  429;  Porter 
t.  Bidtmond  ate.  B.  B.  Co.,  97  N.  0.  40.  A  third  party,  for  whose  benefit 
a,  oontraot  baa  bean  entered  into  for  a,  valuable  consideration,  moving 
from  the  promisee,  may  maintain  an  action  in  hia  own  nun*  thereon  or 
plead,  by  way  of  setoff,  tba  damage*  ariiing  from  the  nonperformance  of  the 
contract  made  for  hia  benefit:  Lehoa  ▼.  Bimonton,  3  Col.  340;  Green  v.  Ekh- 

ardton,  4  CoL  684]  Green  ».  Itorriton,  8  Col.  IS.  One  not  *  party  to  a  con. 
tract,  made  for  hia  benefit,  can  enforce  hia  righta  in  equity  against  one,  a 
party  to  the  contract;  who  aeeki  to  appropriate  to  the  payment  of  the  debt 
doe  him  the  property  provided  in  inch  oontraot  for  thepaymanta  of  debt*, 
including  a  debt  due  him,  to  tha  exclusion  of  the  party  for  whose  benefit 
tho  oontraot  waa  made:  ZtWt  Appeal,  111  Pa.  St,  632.  Whan  one  promisee 
to  pay  tha  indebtedness  of  another  to  a  third  person,  the  creditor  of  such 
other  may  maintain  an  action  on  the  promise  in  hia  own  name,  though  not 
a.  party  to  the  agreement,  and  ho  need  make  no  other  acceptance  of  the  con- 
tract than  to  bring  tha  action  for  it*  enforcement:  Cojipage  *.  Gregg,  127 
Ind.  369;  Davie  t.  Calloway,  80  Ind.  US;  06  Am.  Deo.  671;  National  £««* 
t.  Grand  Lodge,  98  U.  S.  1 23;  Campbrll  v.  Smith,  71  N.  Y.  28;  27  Am.  Rep. 
6;  Stariha  r.  Grecnuvod,  28  Minn.  jai;  Hums  t.  Bromr,  28  HI.  App.  130. 
A  n  agreement  between  a  client  aoAj^lmd  , . . . son,  upon  a  sufficient  consider- 
ation, that  the  latter  shall  t*fjjr  "**V 'a  attorney  (o*  hia  service*  may  U 
enforced  by  ench  attorney  l*}t-__|  '»w  again**  the  promisor:  Tyler  v. 


Mayrt,  95  Cal.    1C0.     A  P*jfl 
between  two  other  perjonaJ^B 
hia  own  name,  though  he)  xj^^| 
to  him  at  any  t 
assignment  of  the  right 
H.  Y.  4U9.    t 
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y  maintain  an  action  therefor  in 
he  contract,  without  ita  delivery 
n,  131  Ind.  122;  and  without  an 
.  Social*  Italian*  tic,  ».  Auto,  138 
contract  mad*  with  one  party  to 
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ha  hia  banefit  whan  hia  raUae*  would 
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be  a  sufficient  (Hasha* ge  to  the  promisor,  bat  not  whan  ft  would  bare  the 
Utter  liftblt  ia  aa  action  by  the  other  contrasting  party  t  XbtmsJ  *.  HoWumme, 
85  Pa.  8k  285.    In  Pennsylvania  it  ia  amid  to  be  "a  rudimentary  principle 
that  a  party  may  erne  on  a  promise  mad*  on  sufficient  consideration  for  hie 
use  and  benefit,  though  it  is  made  to  another  and  not  to  himself":  Merri* 
man  ▼.  Moon,  90  fa.  St.  75-81.      In  Indiana  it  hat  been  said  that   "it 
has  been  many  times   deeided  that  a  promise  made  by  one  to  another, 
from  whom  the  consideration  mores,  for  the  benefit  of  a  third,  amy  ha  aaed 
on  by  the  party  for  whose  benefit  the  promise  was  made":  Ctotykker  t. 
HuleU,  72  Ind.  137-141;  Carter  ▼.  Ztnblin,  08  lad.  456.    In  Wisoanein,  "by 
repeated  decisions  of  this  court,  the  persons  for  whose  benefit  the  promise 
ia  made  may  maintain  aetione  ia  their  owa  names  to  enforce  each  promisee: 
Kollock  r.  Pareker,  52  Wis.  891-400.     Ia  Missouri  "it  to  well  established 
that  a  party  for  whose  benefit  a  stipulation  in  a  simple  contract  is  made  may 
maintain  a  suit  on  saeh  stipulation  in  his  own  name":  FitagereUd  t.  Barker, 
70  Mo.  685-687.     "  There  is  A  conflict  of  the  authorities  in  this  country  upon 
the  subject,  and  the  right  was  not  recognised  ia  the  earlier  decisions  of  this 
court,  but  it  is  now  settled  in  this  state  that  a  third  person  amy  maintain  an 
action  in  his  awn  name  upon  a  contract  supported  by  a  consideration  made 
in  his  favor,  though  not  made  with  him":  Smith  ▼.  Lewis,  3  &  Man.  229. 
The  abore  doctrine  it  subject  te  some  limitations*  One  of  which  is  that  to 
entitle  a  third  person  to  sue  on  a  promise  between  two  others  for  his  benefit, 
a  clear  intent  upon  the  parte!  both  patties  that  one  shall  become  the  debtor 
of  the  third  is  necessary,  and  ths  mere  fact  that  the  third  might  be  benefited 
is  not  sufficient!  Wright  ▼.  Terry,  28  Fla.  180s  Ckvng  Km  r.  Daetdmm,  78  Gal. 
522.     Other  limitations  are  excellently  expressed  in  Burton  ▼.  Larkin,  88 
Kan.  246,  59  Am.  Rep.  541,  to  the  effect  that  the  rule  that  a  person  for 
whose  benefit  a  promise  to  another,  upon  a  sufficient  consideration,  it  made 
may  maintain  an  action  on  the  contract  in  his  owa  name  against  the  prom- 
isor is  not  so  far  extended  as  to  giro  to  a  third  person,  who  is  only  indirectly 
and  incidentally  benefited  by  the  contract,  a  right  to  sue  Upon  it     It  is  not 
every  promise  made  by  one  to  another  from  the  performance  of  which  a 
benefit  may  inure  to  a  third  which  gives  a  right  of  action  to  such  third  per- 
son, he  being  neither  privy  to  the  contract  nor  to  the  consideration.    The 
contract  must  be  made  for  his  benefit  as  its  object,  and  he  must  be  the 
party  intended  to  be  benefited  in  order  to  be  entitled  to  sue  upon  it 
The  name  of  the  party  to  be  benefited  need  not  be  given  If  he  is  otherwise 
sufficiently  described  or  designated.    He  may  be  one  of  a  class  of  persons, 
if  the  elass  is  sufficiently  described  or  designated.     In  any  case  where  the 
person  to  be  benefited  is  in  any  manner  sufficiently  described  or  designated 
he  may  sue  upon  the  contract.     A.  stranger  to  a  contract  cannot  be  benefited 
thereby  unless  he  is  the  party  intended  to  receive  the  benefit;  and  unless  there 
be  at  the  time  of  the  promise  sueh  an  obligation  on  the  part  of  the  promisor 
towards  him  as  gives  him,  at  least,  an  equitable  right  to  the  benefit  of  the 
promise:  Parlinv.  UaU,  2  N.  Dak.  473.     In  New  York,  where  the  rule  has 
been  applied  under  a  greater  variety  of  circumstances  than  in  any  other 
state  in  the  union,  the  right  of  the  beneficiary  to  sue  is  admitted  in  casea 
where  the  contract  is  made  with  the  intention  to  benefit  such  third  person, 
and  there  is  a  duty  owing  him  from  the  promisor:  Laiorenct.  v.  Fox,  20  N.  Y. 
268.     But  in  Qarnsey  ▼.  Roger*,  47  N.  T.  233, 7  Am.  Rep.  440,  Rappallo,  J., 
said:  "  I  do  not  understand  that  the  case  of  Lawrence  v.  Fox  has  gone  so  far 
as  to  hold  that  every  promise  made  by  one  person  to  another,  from  the  per- 
formance of  which  a  third  would  derive  a  benefit,  gives  a  right  of  action  to 
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such  third  party,  he  being  neither  privy  to  the  contract  nor  the  consideration. 
To  entitle  him  to  en  motion  the  contract  must  here  been  made  for  hie  bene* 
fit  He  moot  be  the  pereon  intended  to  be  benefited."  Again*  In  Vnomam 
t.  Turner,  69  N.  Y.  280,  it  was  eaid  that  "  to  give  a  third  partj  who  ma/ 
derive  a  benefit  from  the  performance  of  the  promise  an  action  there  must 
bos  1.  An  intern*  by  the  promisee  to  secure  some  benefit  to  the  third  party; 
and  &  8ome  privity  between  the  two,  the  promisee  and  the  party  to  be 
benefited,  and  some  obligation  or  doty  owing  from  the  former  to  the  latter 
which  would  give  him  a  legal  or  equitable  claim  to  the  benefit  of  the  prom- 
is*,  or  an  equivalent  from  him  personally."  Again,  fn  Lake  Ontario  8hore 
ia(hf,  Omrtiit,  60  K.  Y.  819-822,  the  eonrt  said  that  "  when  two  par- 
ties, for  a  consideration  sufficient  ae  between  themselves,  covenant  to  do 
some  act  which,  if  done,  would  incidentally  reenlt  in  the  benefit  of  a  mere 
stranger,  that  Stranger  has  not  the  right  to  enforce  the  covenant,  although 
one  of  the  contracting  parties  might  enforce  it  as  against  the  other.1*  "I 
know  of  no  authority  to  smpport  the  proposition  that  a  person  not  a  party 
to  a  promise,  bat  lor  whose  benefit  the  promise  is  made,  can  maintain  an 
notion  to  enforce  the  promise,  where  the  promise  is  void  ae  between  the 
promisor  and  promisee  for  fraud,  or  want  of  consideration  or  failure  of  con* 
aideration"*.  Dumhg  v.  Leavia,  86  N.  Y.  30-65;  18  Am.  Step.  617.  A  prom- 
ise or  contract  entered  Into  tor  the  benefit  of  a  third  pereon  maybe  rescinded 
by  the  parties  to  it  at  any  time  before  the  beneficiary  makes  himself  a  privy 
thereto,  by  adopting  the  promise  or  contract:  Merrick  v.  Oiddmge,  1  Mackey, 
394;  Davis  v.  Calloway,  30  Ind.  1 12;  96  Am.  Dec.  671.  But  it  is  a  good  defence 
to  the  action  of  such  third  patty  to  show  a  rescission  by  the  parties  before 
his  acceptance  of  it,  or  that  the  consideration  for  it  has  failed:  Afnonrtt  v. 
Montague,  76  Mo.  43.  After  knowledge  of,  and  assent  to,  such  contract  by  the 
person  for  whose  benefit  it  is  made,  his  right  of  action  on  it  cannot  be  affected 
by  a  rescission  of  the  contract  by  the  immediate  parties  to  it:  BaeetU  v.  ffugh*% 
4*  Wis.  319. 


Rosenthal  v.  Circuit  Judge* 

[98  Michigan,  206.] 

ATTACHianrT— Abtos  or  Process. — A  party  is  not  permitted  to  take  out  a 
writ  of  attachment,  knowing  it  to  be  invalid,  and  issued  upon  an  affi- 
davit confessedly  defective,  and  attach  property- under  it  not  subject  to 
levy,  and  thus  gain  information  or  evidence  upon  which  to  base  a  proper 
writ,  and  sustain  that  writ  by  such  means.  The  evidence  thus  obtained 
is  not  competent  for  any  purpose,  and  the  party  having  possession 
thereof  is  bound  to  surrender  it,  and  make  proof  that  he  has  surrendered 
the  whole  thereof,  so  that  it  may  not  be  used  by  him  or  any  one  else  for 
any  purpose. 

AfTACHMKifT —Books  of  Aooqunt.-— Books  of  account  and  trial  balances  are 
not  property  of  sneh  taagible  character  that  they  can  be  subjected  to 
attachment.  They  may  be  evidences  of  debt,  but  their  seizure  is  not 
the  attaching  of  the  debt  itself.  They  are  not  so  intimately  connected 
with  the  demands  charged  therein  that  the  seizure  of  the  books  is  equiv- 
alent to  the  seizure  of  the  demands,  and  there  is  no  means  by  which 
snch  demands  can  be  transferred  by  a  direct  levy  and  sale. 

Inquisitorial  Process.  —The  process  of  courts  of  justice  can  never  be  need 
for  inquisitorial  purposes,  or  for  oppression,  and  such  use  be  sustained. 
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Application  for  mandamue. 

Bunker  and  Carpenter,  for  the  relator. 

Brown  and  Lovelace,  for  the  respondent. 

***  Long,  J.  Relator  is  garnishee  defendant  in  a  cause  pond* 
ing  in  the  Muskegon  circuit  court,  in  which  Samuel  Rosen- 
wald,  Julius  Rosenwald,  and  Julius  Weil  are  plaintiffs,  and 
43ol  Rosenthal  and  Sam  Rosenthal  are  the  principal  defend- 
ants. The  principal  cause  was  commenced  by  writ  of  at- 
tachment issued  out  of  the  circuit  court,  and  the  garnishee 
proceedings  are  based  thereon.  After  the  writ  of  garnishment 
was  served,  Bunker  and  Carpenter,  as  attorneys  for  the  gar- 
nishee defendant,  entered  a  motion  in  the  oause  for  an  order 
requiring  Norris  J.  Brown  and  George  8.  Lovelace,  attorneys 
for  the  plaintiffs  in  the  original  suit,  to  deliver  up  to  defend- 
ants' counsel  all  copies  taken  by  them,  or  either  of  them,  of 
the  books  of  account,  trial  balances,  and  private  papers  of  the 
firm  of  Rosenthal  Brothers,  composed  of  Sol  and  Sam  Ros- 
enthal, the  principal  defendants,  and  severally  to  make  oath 
that,  at  the  time  of  such  delivery,  such  copies  embraced  all 
that  said  Brown  and  Lovelace,  or  either  of  them,  believed  to 
exist,  and  that  said  Brown  and  Lovelace  be  severally  re- 
strained from  using  in  any  way  the  books  and  papers  attached 
in  the  principal  proceeding,  or  from  disclosing  their  contents, 
or  the  contents  of  copies  taken  from  them,  for  the  purpose  of 
this  case,  or  for  any  other  purpose  whatever,  for  the  reasons: 

1.  Because  the  books  of  account,  trial  balances,  and  **•  pri- 
vate papers  are  not  attachable,  under  the  laws  of  this  state. 

2.  Because  said  Brown  and  Lovelace,  who  examined  the 
attached  books,  trial  balances,  aud  papers,  and  took  copies 
thereof,  were,  and  each  of  them  was,  guilty  of  an  abuse  of 
their  powers  and  duties  as  officers  of  the  court  and  of  the 
process  of  the  court. 

8.  Because  said  Brown  and  Lovelace  used  the  process  of 
the  court  for  an  unlawful  purpose. 

4.  Because  the  sheriff  of  the  county  exceeded  his  authority, 
:and  was  guilty  of  an  abuse  of  his  powers  and  duties,  in  per- 
mitting said  Brown  and  Lovelace  to  make  an  examination 
of  the  books  and  papers  so  attached,  and  to  take  copies  ther* 
from. 

5.  Because  said  examination  was  made  and  said  oopies 
were  taken  while  said  books,  trial  balances,  and  papers  were 
in  the  possession  of  the  sheriff  of  said  county,  who  then  held 
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them  under  an  unauthorized  seizure  by  virtue  of  a  writ  of 
attachment  then  in  his  hands. 

This  motion  was  based  upon  the  testimony  of  Mr.  Lovelace 
and  of  the  sheriff,  given  in  the  case  of  Qeorge  B.  Cluett  et  al. 
▼.  Gates  L.  Rosenthal,  Garnishee  of  Sol  and  Sam  Rosenthal,  an 
abstract  of  which  was  filed  in  the  cause,  and  upon  an  exhibit 
introduced  in  evidence  in  said  last-named  case,  the  same  being 
a  circular  letter  written  by  said  Brown  and  Lovelace  to  the 
creditors  of  the  firm  of  Rosenthal  Brothers,  and  upon  certain 
affidavits  filed,  and  the  files  and  records  in  this  cause. 

The  motion  was  heard  in  the  court  below,  and  denied 
Mandamus  is  asked  to  compel  the  court  to  set  aside  the  order 
denying  the  motion,  and  to  grant  the  order  asked. 

It  appears  that,  prior  to  the  issuing  of  any  writ  of  attach- 
ment against  Rosenthal  Brothers,  they  had  executed  a  chattel 
mortgage  to  Gates  L.  Rosenthal,  the  garnishee  defendant  here* 
Proceedings  were  taken  to  foreclose  that  mortgage,  and  the 
stock  of  goods  and  other  property  which  it  covered,  amount- 
ing to  about  thirty  thousand  dollars,  were  bid  in  by  Gates  L. 
Rosenthal,  who  claimed,  at  the  time  attachment  proceedings 
were  commenced,  to  be  in  possession.  Brown  and  Lovelace 
%tt  having  a  claim  in  their  hands  not  yet  due,  sued  out  a 
writ  of  attachment  on  said  claim,  placing  it  in  the  hands  of 
the  sheriff  of  the  county,  who  entered  the  store  where  the 
properties  were  situate,  and  of  which  Gates  L.  Rosenthal 
claimed  to  be  in  possession,  and  seized  and  took  into  his  pos- 
session certain  moneys,  books  of  account,  paid  and  canceled 
checks,  trial  balances,  and  other  books  and  papers.  He  took 
these  books  to  the  county  jail,  and  there  permitted  Brown 
and  Lovelace,  who  were  plaintiff's  attorneys  in  the  writ,  to 
examine  them,  and  to  take  copies  from  them.  After  this  was 
done  the  property  so  attached  was  returned  to  the  store,  and 
the  attachment  proceedings  discontinued.  It  is  admitted  by 
Brown  and  Lovelace  that  they  knew  that  this  writ  of  attach- 
ment could  not  be  sustained  if  a  motion  was  made  for  its 
•dissolution,  as  the  action  was  brought  upon  a  debt  not  yet 
due,  and  no  sufficient  showing  had  been  made  in  the  affidavit 
to  sustain  such  a  writ.  Brown  and  Lovelace,  having  obtained 
certain  facts  from  the  examination  of  the  books  and  papers 
of  Rosenthal  Brothers,  sued  out  a  second  writ  of  attachment 
in  the  circuit  court  for  Muskegon  county,  in  favor  of  George 
B.  Cluett  and  others  against  Rosenthal  Brothers,  and  caused 
a  writ  of  garnishment  to  issue  against  Gates  L.  Rosenthal. 


to  the  pcnuciofti 

"  to  zearzzj  to 
be  2ocad  by  so. 
Upon  Lis  rrnoi  wiffiiiitTCT  im  thai  esse  it  appears  that  he 
took  copies  of  each  books  aa*i  papers,  including  trial  balances. 
It  is  far  the  farads*  of  sneh  papas  and  copies  so  taken 
thai  this  application  waa  made  to  the  eonrt  below. 

*■*  In  the  Cluett  caae  Mr.  Loveiaee  testified  fully  as  to 
what  examination  he  made,  and  that  after  snch  examination 
he  waa  in  a  position  to  make  an  affidavit  under  the  law  for 
the  issuing  of  a  writ  of  attachment*  From  Mr.  Lovelace's 
testimony  it  is  quite  apparent  that  Brown  and  Lovelace  knew 
the  first  writ  of  attachment  could  not  be  sustained  under  the 
affidavit  upon  which  it  was  baaed,  and  that  the  first  writ  waa 
used  for  the  purpose  of  getting  evidence  upon  which  to  ground 
subsequent  writs.  No  return  waa  ever  made  to  this  first  writ, 
but,  on  the  contrary,  the  suit  was  discontinued,  and  the  writ 
withheld,  aa  soon  aa  the  evidence  waa  obtained.  It  is  true 
that  Brown  and  Lovelace  deny  that  the  writ  waa  issued  for 
the  purpose  of  getting  this  information,  but  whether  it  waa 
issued  for  that  purpose  or  not,  it  waa  so  used. 

To  the  order  to  show  cause,  the  circuit  judge  makes  a  return, 
in  which  he  says  that  upon  the  trial  of  the  Cluett  case  an 
objection  was  made  to  the  introduction  in  evidence  of  the 
contents  of  the  books  of  Rosenthal  Brothers,  but  that  such 
evidence  was  allowed  and  that  the  jury  in  that  cause  found 
adversely  to  the  relator;  that  in  the  present  caae  the  writ 
of  attachment  was  sued  out  by  Thomas  C.  Clark,  as  attorney 
for  plaintiffs,  and  that  Brown  and  Lovelace  were  thereafter 
substituted  in  his  stead.  It  is  further  returned,  that  it 
appeared,  upon  the  hearing  of  the  motion,  that  the  books 
and  papers  claimed  to  have  been  inspected  were  mortr 
gaged  by  Sol  and  Bam  Rosenthal  to  relator,  as  trustee  for 
himself  and  other  creditors,  before  said  attachment,  and 
which  mortgage,  if  valid,  was  in  force  at  the  time  said  prop- 
erty was  attached,  and  that  relator  had  no  rights  or  interests 
in  the  books  and  papers,  except  such  as  he  obtained  by  said 
moitgage,  and  that  such  books  and  papers  were  the  property 
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of  Sol  And  Sua  Rosenthal,  and  oooetituted  a  part  of  a  large 
amount  of  property  attached.  The  return  farther  sets  forth 
that  upon  the  hearing  of  ***  the  motion  relator  made  no 
showing  that  plaintiffs  would  use,  or  Attempt  to  use,  the  evi- 
dence as  to  the  eontents  of  these  books  and  papers  upon  the 
trial  of  said  cause  wherein  relator  was  interested,  and  that  it 
did  not  appear  that  relator  was  entitled  to  the  copies  of  the 
books  and  paper*  taken  by  Brown  and  Lovelace.  From  all  the 
evidence  the  court  determined  that  the  writ  of  attachment  was 
issued  in  good  faith,  and  executed  in  good  faith,  and  that  there 
was  no  abuse  of  the  process  of  the  court,  and  that  Brown  and 
Lovelace  ought  not  to  be  compelled  to  surrender  such  copies 
or  to  make  the  oath  asked.  The  return  nowhere  denieB  that 
the  mortgage  had  been  foreclosed,  and  the  property  bidrin  by 
Gates  L.  Rosenthal.  This  fact  appears  from  the  testimony 
of  Mr.  Lovelace,  and  is  nowhere  contradicted.  But  it  is 
assumed  not  only  that  the  mortgage  was  void,  but  that  the  sale 
was  also  void,  and  therefore  the  relator  had  no  right  to  pos- 
session, such  assumption  being  based  upon  the  facts  obtained 
by  the  use  of  the  first  writ  of  attachment. 

We  think  there  is  conclusive  evidence  that  the  facts  ob- 
tained by  Brown  and  Lovelace  are  a  part  of  the  caBe,  and  the 
foundation  of  the  ease  in  hand.  The  only  question  involved 
is,  has  there  been  an  abuse  of  the  process  of  the  court?  Can 
parties  be  permitted  to  take  a  writ  of  attachment,  knowing 
it  to  be  invalid,  and  issued  upon  an  affidavit  confessedly 
defective,  and  attach  property  under  it  which  is  not  subject 
to  levy,  and  gain  information  or  evidence  upon  which  to  base 
a  proper  writ,  and  sustain  that  writ  by  such  means?  It  is 
said  by  counsel  for  plaintiffs  in  the  writ,  who  appear  here  to 
defend  the  action,  that  it  is  an  effort  to  have  this  evidence 
adjudged  incompetent;  and  for  this  reason  restrain  its  use, 
and  thus  anticipate  a  ruling  of  the  court  below  thereon  m 
advance  of  a  trial,  and  without  any  showing  that  it  will  be 
offered.  This  is  not  the  point  in  issue  here,  and  does  not 
reach  the  question  involved.  *14  The  claim  is,  that  the 
process  of  the  court  has  been  abused,  in  that  a  writ  of  attach- 
ment utterly  void,  and  known  to  be  void  by  the  attorneys 
causing  its  issue,  and  who  are  officers  of  the  court,  has  been 
used  to  obtain  evidence  upon  which  to  found  subsequent 
proceedings,  and  for  inquisitorial  purposes;  that  this  being 
so,  the  evidence  thus  obtained  is  not  competent  for  any  pur- 
pose, and  the  parties  having  possession  of  any  copies  contain* 
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ing  such  evidence  are  bound  to  surrender  them,  and  make 
proof  that  they  have  surrendered  the  whole  thereof,  so  that 
they  may  not  be  used  by  them,  or  anyone  else;  and  that  they 
have  no  right  to  the  possession  of  such  evidence. 

In  this  we  think  counsel  for  relator  are  correct.  These 
books  of  account  and  trial  balances  are  not  property  of  such 
tangible  character  that  they  can  be  made  subject  to  such 
levies.  They  may  be  evidences  of  debt,  but  their  seizure  is 
not  the  attaching  or  seizure  of  the  debt  itself.  They  are  not 
€0  intimately  connected  with  the  demands  charged  therein 
that  the  seizure  of  the  books  is  equivalent  to  the  seizure  oi 
the  demands,  and  there  is  no  means  by  which  these  demands 
can  be  transferred  by  a  direct  levy  and  sale:  Freeman  on 
Executions,  sec.  112;  Commonwealth  v.  Abell,  6  J.  J.  Marsh. 
476;  Thomas  v.  Thomas,  2  A.  K.  Marsh.  430;  Wier  v.  Davis, 
4  Ala.  442;  Carlos  v.  Ansley,  8  Ala.  900;  Horton  v.  Smith,  8 
Ala.  73;  42  Am.  Dec.  628.  In  Dart  v.  Woodhouse,  40  Mich. 
399,  29  Am.  Rep.  544,  it  was  held  that  a  set  of  manuscript 
abstract  books  is  not  subject  to  levy  and  sale  on  execution. 
In  Perry  v.  City  of  Big  Rapids,  67  Mich.  146, 11  Am.  St.  Rep. 
-670,  it  was  held  that  such  abstract  books  have  no  intrinsic 
value,  and  are  not  taxable.  In  Drake  on  Attachments,  sixth 
edition,  section  249,  it  is  said:  "  Where  property  is  of  such 
nature  that  an  attachment  of  it  would  produce  a  sacrifice  and 
great  injury  to  the  defendant,  without  benefiting  the  plaintiff, 
it  is  not  attachable.  Such  is  the  rule  in  relation  to  the  de- 
fendant's private  papers,  or  his  books  in  which  his  accounts 
are  kept.  Much  less  would  an  attachment  be  considered  to 
oreate  a  ***  lien  on  the  accounts  contained  in  the  books**; 
citing  Bradford  v.  Gillespie,  8  Dana,  67. 

In  Dart  v.  Woodhouse,  40  Mich.  399,  29  Am.  Rep.  544,  Mr. 
Justice  Campbell  said:  "  It  would  be  very  absurd  to  hold  that 
books  could  be  seized  and  sold  on  execution  which  after  sale 
the  purchaser  could  not  use.91 

It  is  conceded  that  these  books  and  papers  seised  were  not 
of  any  value  in  themselves.  Mr.  Lovelace  says  they  were 
cot  of  much  value,  except  as  evidence.  In  People  v.  Board  of 
Auditors,  5  Mich.  223,  it  was  held  that  a  warrant  drawn  by 
the  board  of  auditors  is  not  subject  to  levy  on  execution.  In 
Bradford  v.  Gillespie,  8  Dana,  67,  it  was  held  that  a  return  on 
an  attachment  of  "  Levied  upon  an  account  book,  the  property 
of  the  defendant,'1  will  not  authorize  a  judgment. 

As  before  stated,  the  real  gist  of  the  complaint  here  is  rot 
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that  property  was  levied  upon  which  was  not  subject  to  levy, 
but  the  use  which  was  made  of  the  process  of  the  court.  It 
is  seen  that  the  attachment  was  void,  and  was  levied  upon 
property  not  subject  to  levy,  yet  the  parties  responsible  for  it 
— officers  of  the  court — are  permitted  to  use  the  evidence 
thus  obtained.  If  the  writ  had  been  valid,  and  the  property 
taken  under  it  had  been  subject  to  levy,  it  was  the  duty  of 
the  sheriff  to  "  safely  keep  the  same  to  satisfy  any  judgment 
that  may  be  recovered  by  the  plaintiff  in  such  attachment": 
Howell's  Statutes,  sec.  7990.  Instead  of  doing  this,  the  writ 
was  used  as  a  search  warrant  for  evidence,  and,  having 
obtained  the  evidence  sought,  the  books  were  returned.  Had 
the  defendants  been  charged  with  a  crime  it  would  have  been 
necessary,  in  order  to  obtain  a  writ  which  would  accomplish 
what  was  accomplished  here,  to  show  to  the  satisfaction  of 
the  court  that  probable  cause  existed,  which  showing  must 
have  been  supported  by  oath  or  affirmation,  the  place  par* 
ticularly  described,  and  a  description  •*•  of  the  property 
to  be  searched  for  or  seized  have  been  set  forth  with  exact 
particularity. 

"  Search  warrants  were  never  recognized  by  the  common 
law  as  processes  which  might  be  availed  of  by  individuals  in 
the  course  of  civil  proceedings,  or  for  the  maintenance  of  any 
mere  private  right;  but  their  use  was  confined  to  cases  of 
public  prosecutions  instituted  and  pursued  for  the  suppression 
of  crime,  or  the  detection  and  punishment  of  criminals": 
Bobimon  v.  Richardson,  13  Gray,  456. 

Article  6,  section  26,  of  our  own  state  constitution  provides: 
"  The  person,  houses,  papers,  and  possessions  of  every  person 
shall  be  secure  from  unreasonable  searches  and  seizures.  No 
warrant  to  search  any  place,  or  to  seize  any  person  or  things, 
shall  issue  without  describing  them,  nor  without  probable 
cause  supported  by  oath  or  affirmation.'1 

Here  the  parties  were  charged  with  no  crime,  yet  upon  a 
void  process— one  which  the  parties  causing  its  issue  con- 
fessedly knew  to  be  void — a  levy  was  made  upon  property 
not  subject  to  seizure,  and  copies  made  thereof;  and  these 
copies  are  now  held  by  these  officers,  and  have  actually  been 
permitted  to  be  used  in  one  case  as  evidence,  and  in  the  pres- 
ent case  are  the  foundation  upon  which  the  writ  was  issued. 

But  one  case  has  been  called  to  our  attention  where  such  a 
proceeding  has  before  been  attempted.  In  Hergman  v.  Dettle- 
bach,  11  How.  Pr.  46,  it  appears  that  a  deputy  sheriff,  under 
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held  that  under  the 
of  apsotoenbip 

DOt 

tobUkn.  It  w»e  said:  "As  the 
op  the  pit  ef  the  deputy  in  examining  the 
is  feiuwly  imgnlw  «a  aider  must  be  made 
thai  the  rsejmUr  hooks  e£  aceon*  of  m  the  firm  and  iU 
tiriea  ef  iasonnee,  an4  all  other  aecaritiea  and 
be  aafri j  kept  by  the  deputy  sheriff  under  lock  and 
key,  without  power  on  the  part  of  each  deputy,  or  any  other 
person,  eseeft  the  rissanrtsnls,  to  look  into  or  examine  the 
earner  exeept  under  the  epedal  order  of  the  court*  to  be  made 
on  notice  to  the  defend*  eta,* 

It  wae  farther  amid:  "AH  other  papara,  of  every  name  and 
dtecripuon,  taken  by  each  deputy,  end  all  translations  or 
eopiee  of  such  trtnslstiqns,  if  any,  of  the  booka,  letters, 
Touchers,  or  papers,  meat  be  delivered  op  forthwith  to  the 
defendants*  attorneys;  and,  to  ineore  the  same,  each  delivery 
n-ust  be  made  nnder  an  affidavit  to  be  made  by  each  deputy, 
by  the  plaintiffs,  and  their  attorney e  and  counsel;  that,  at  the 
time  of  each  delivery  such  copies  embrace  every  translation 
or  copy  of  such  translation,  or  copy  of  such  original,  which  the 
deponent  knows  o£  or  believes!  or  has  any  reason  to  believe, 
exists;  and  the  plaintiffs  and  their  attorneys,  agents,  and 
counselors  are  hereby  restrained  from  in  any  way  using  sucb 
original  books  and  papers,  or  using  or  disclosing  the  contents  of 
such  copies,  in  any  manner  whatsoever,  except  by  special  order 
of  the  court    This  order  must  be  complied  with  forth  with." 

The  process  of  courts  of  justice  can  never  be  used  for  in- 
quisitorial purposes  or  for  oppression,  and  such  uee  be  sus- 
tained. If  such  a  practice  should  be  countenanced  no  man's 
private  papers  would  be  free  from  search  orseisure. 

The  writ  must  be  granted  as  prayed. 

The  other  justices  concurred. 

•       

Attachmkwt.—  Wrongful:  See  8eaUU  Crockery  Oh  v,  Haley,  6  Wash.  308} 

36  Am.  St  Rep.  156,  and  note. 

Attachment— What  Subject  to. — Attachment  can  be  levied  only  on 
•uoh  property  aa  it  subject  to  levy  and  tale  under  execution]  J?o6y  ▼.  Lab* 
•an,  21  Ala.  60;  66  Am.  Dee.  237. 

Process—  Abuss  or.— Where  piimae  ts  wiDfeily  made  vie  of  for  a  par* 
pose  not  justified  by  law  thia  ie  an  abate  Cor  whieh  an  aetion  will  list 
#r,  /mm,  81  Mich.  477;  21  An.  St,  Ben.  533. 
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ps  moniAii,  aw.) 

<fo*BF4voff— CcnrrBVAjrcs  or  TiHBM**PAS«mDir.<^-Wh«a  part  of  the 

owners  of  an  undivided  tract  of  timbered  lead  ennvey  their  intereat  in 
the  timber  to  a  stringer,  and  subsequently  Join  with  the  remaining 
owner  in  *  deed  in  fee  of  the  whole  traot  to  a  third  person,  without 
reservation,  of  the  timber,  and  with  notioe  to  such  grantee  of  it*  sale 
ane)  eeovejeaoo,  the  vendee  of  euoh  timber  ia  stheeitoted  to  the  righta 
el  his  greater*  end  may  eompel  partitWn  of  the  timber  end  land  aa  a 
whole,  notwithstanding  the  merger  of  the  title,  and  may  enforoe  hie 
right  to  eut  and  remoTe  the  timber  pursuant  to  the  terms  and  condi- 
tions of  his  4t^d, 

DttDe—CoariTAifes  of  TMBHB. —Standing  timber  la  aa  interest  in  lands 
Hurt  my  be  aetutsed  by  deed,  and  the)  feet  that  the  deed  contains  a 
provision  that  snob  timber  most  be  removed  within  ft  definite  period 
dees  iot  prevent  the;  title  thereto  from  vesting  in  the  grantee. 

Dmds — Con  vita  no«  ov  Timbhr — Idxhtitt  or  Lands.— A  deed  of  stand- 
ing timber,  executed  in  another  state,  describing  the  lands  by  section, 
townehipt  and  range,  so  certified  ae  to  entitle  H  to  reoord,  and  recorded 
i»  the  eevnjky  in  which  the  gtaotov  held*  title  to  land*  corresponding 
in  description  to  those  described  in  the  deed,  sufficiently  identifies  the 
lands. 

Dbbd8 — Sigkatubb— Cokvbttanoi  or  STAironra  Tnm». — The  failure  of  a 
grantor  m  a  deed  of  standing  timber  to  affix  a  seal  to  the  instrument 
does  not  render  itr  invalid. 

Dkr»»— Bnco»p  Copt  A3  EviDsifCB,— The  record  of  a  deed  of  standing 
timber  is  prima  facie  evidence  of  the  sale  of  the  timber  and  of  the  exe- 
cution of  the  instrument. 

P.  W<  Niekern  and  C.  W.  Sessions,  for  the  appellants. 
A  E.  Btntdiet,  tar  the  respondents. 

*•*  Montgomery,  J.  The  bill  in  this  case  is  filed  to  deter- 
mine the  rights  of  the  complainants  in  and  to  the  timber 
growing  upon  certain  lands  described  in  the  bill.  It  appears 
that  the  lands  were  held  by  several  tenants  in 'common.  The 
owners  of  twenty-three  twenty-fourths  of  the  land  conveyed 
«H  their  right,  title,  and  interest  in  the  timber  to  complain- 
ants. One  Hart  was  the  owner  of  the  remaining  one  twenty- 
fourth  which  was  not  conveyed  to  complainants.  Subsequently, 
those  from  whom  complainants  purchased,  and  Hart  also, 
conveyed  to  the  defendant  Benedict,  Benedict  being  the  owner 
of  the  entire  fee,  subject  to  any  rights  that  complainants  have 
in  the  timber* 

In  the  case  of  Benedict  v.  Torrent,  88  Mich.  181,  21  Am.  St. 
Rep.  689,  this  court  considered  the  rights  acquired  by  the 
respective  parties.    It  was  there  held  that  the  conveyance 


544  Mm  v.  Benedict.  [Mich. 

M*  by  the  owners  of  the  twenty-three  twenty-fourths  of  their 
rights  in  the  timber  did  not  confer  a  right  upon  Torrent  and 
hie  codefendants  to  ask  and  hare  a  partition  of  the  timber; 
that  a  partition  of  the  timber  distinct  from  the  lands  oould 
not  be  had.    It  was  said: 

"  The  only  interest  which  such  a  purchaser  takes  is  the 
interest  in  the  timber  upon  such  lands  as  in  partition  pro- 
ceedings shall  be  set  off  to  his  grantor.  Such  partition  must 
be  made  of  the  entirety  of  the  estate,  according  to  the  shares 
held  by  each.  When  this  i6  done,  the  purchaser  of  the  tim- 
ber would  be  entitled  to  all  the  rights  secured  by  his  convey- 
ance. The  cross-bill  in  this  case  is  filed  for  the  sole  purpose 
of  effecting  a  partition  of  the  timber.  It  is  not  framed  to 
obtain  a  partition  of  the  entire  estate." 

The  present  bill  is  framed  to  meet  the  objection,  and  alleges, 
in  substance,  that  the  purchase  of  the  interest  by  Benedict 
from  the  several  owners,  so  as  to  invest  Benedict  with  the 
title  to  the  whole,  was  with  a  view  to  defeating  a  partition  of 
the  lands,  by  means  of  which  the  complainants'  equity  is  to 
be  worked  out,  and  amounted  to  a  fraud  upon  the  rights  of 
complainants.    The  transaction  need  not  necessarily  be  so 
characterized.    When  the  title  rested  in  complainants'  grant- 
ors, they  having  conveyed  their  interest  in  the  timber  upon 
the  lands,  the  only  means  of  making  that  conveyance  effectual, 
to  carry  out  the  intent  of  the  parties,  was  for  said  owners  of 
the  fee  to  ask  and  obtain  partition  of  the  lands.     This  they 
had  the  right,  and  it  was  their  duty,  to  do,  and  equity  would 
require  and  compel  action  on  their  part  to  that  end.    To  deny 
this  would  be  to  permit  the  grantors  of  the  timber  to  perpe- 
trate a  legal  fraud  upon  their  vendees.    They  have  received 
a  consideration-  for  the  timber,  and  have  granted  all  the  tim- 
ber upon  the  lands  to  the  complainants.     This  clearly  in- 
cludes  all   interest  which   they   acquire  on   partition:    See 
Cunningham  v.  Pattee,  99  Mass.  250;    White  v.  Sayre,  2  Ohio, 
112;   Stark  v.  Barrett,  15  Cal.  370;   Harlan  v.  Langham,  69 
*•*  Pa.  St.  238;  Boggess  v.  Meredith,  16  W.  Va.  1;  Whitton  ▼. 
Whitton.  38  N.  H.  133;  75  Am.  Dec.  163;  Barnhart  ▼.  Camp- 
bell,  50  Mo.  599;  Freeman  on  Cotenancy  and  Partition,  sees. 
199,  206,  207;  and  Campau  v.  Godfrey,  18  Mich.  27;  100  Am. 
Dec.  133.    In  this  last-mentioned  case  the  question   was 
raised,  but  not  decided,  as  to  whether  the  purchaser  of  a  dis- 
tinct parcel,  less  than  the  whole,  from  one  ootenant,  could 
sustain  a  bill  for  partition  against  the  ootenant    The  query 
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was  also  suggested  as  to  whether,  if  any  of  the  cotenant* 
should  bring  a  bill  for  a  partition,  there  would  be  any  diffi- 
culty in  making  the  purchaser  a  defendant.    It  was  said: 
u  The  necessity  of  making  the  purchaser  a  party,  or  even  off 
having  two  suits  or  two  partitions  in  the  same  suit,  instead', 
of  one,  if  the  shares  can  still  be  fairly  set  off  to  the  cotenants, 
might  seem  to  be  a  consideration  going  only  to  the  costs  of 
the  proceeding,  rather  than  an  objection  upon  which  alone 
the  deed  could  be  held  void." 

The  question  in  this  case  is,  shall  the  grantor  be  permitted 
to  retain  the  consideration,  and  say  to  the  purchaser  that,  as 
he  (the  purchaser)  cannot  ask  for  partition  of  the  timber  dis- 
tinct from  a  partition  of  the  entire  estate  in  common,  there- 
fore the  title  which  thus  he  assumed  to  convey  shall  prove 
ineffectual ?     Are  the  rules  of  equity  so  unyielding   as  to 
sanction  this  monstrous  injustice?     We  think  not.     We  do. 
not  depart  from  the  doctrine  that  such  conveyance  is  void  as* 
agr.inst  the  cote n ant,  but  it  is  void  only  in  so  fur  as  it  affects- 
the  cotenant's  rights.     He  may  give  assent  to  the  convey- 
ance, and  thereby  make  it  effectual.     It  is  void  so  far  a6  that . 
the  cotenant's  interests  shall  not  be  injuriously  affected  by 
the  conveyance;  but  it  is  not  void  as  against  the  grantor,  and/ 
we  think  it  is  competent,  under  the  general  equity  powers  ofc 
the  court,  to  compel  the  grantor  of  a  special  interest  to  take 
such  steps  as  to  make  his  conveyance  effectual.     It  is  within 
his  power  to  do  so.     He  has  received  the  consideration  of  the 
specific  thing,  se4  to  wit,  the  timber,  to  which  his  convey- 
ance shall  attach  upon  partition.     He  is,  in  law  and  morals;, 
bound  to  take  such  steps  as  shall  give  effect  to  his  convey- 
ance.    It  would  be  a  premium  on  fraud  for  a  court  of  equity 
to  admit  its  inability  to  compel  the  performance  of  this  plain, 
duty.     The  complainants  having  the  right,  it  follows  that  it 
cannot  be  defeated  by  the  fact  that  the  entire  title  is  now 
merged  in  Benedict. 

It  is  true  that  some  of  the  cases  speak  of  a  transfer  pur- 
porting to  convey,  by  metes  and  bounds,  an  estate  less  tham 
the  entire  of  that  of  the  cotenant,  as  being  void  as  against 
the  cotenant,  and  this  supposition  of  absolute  invalidity  has 
led  to  results  in  some  cases  not  altogether  just.  But  it  seems 
to  me  the  more  correct  way  to  state  the  result  of  the  authori- 
ties is  that  such  a  conveyance  is  good  as  between  the  parties 
to  it,  but  that  it  is  not  to  be  permitted  to  affect  injuriously 
the  rights  of  the  cotenants.    This  results  in  nothing  mora 
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than  that,  on  partition,  the  cotenant  should  be  entitled  to 
partition  precisely  as  though  no  conveyance  had  been  made. 
But  it  seems  to  me  a  manifest  perversion  of  justice  to  say 
that,  because  the  law  declares  that  the  cotenant  may  not 
have  his  rights  injuriously  affected  by  such  a  conveyance,  he 
may  profit  by  the  fact  that  he  is  a  cotenant,  and  that  circum- 
stance shall  enable  him  to  defeat  the  right  vested  in  the 
grantees  of  his  cotenant.  Mr.  Freeman,  in  his  excellent 
work  on  Cotenancy  and  Partition,  says: 

•'Although  the  deed  does  not  impair  the  rights  of  the  other 
cotenauts,  it  by  no  means  follows  that  they  may  treat  it  as 
void,  or  entirely  disregard  it.  While  falling  short  of  what  it 
professes  to  be,  it  nevertheless  operates  on  the  interest  of  the 
grantor  by  transferring  it  to  the  grantee.  The  latter  acquires 
rights  which  the  cotenants  ought  to  be  bound  to  respect 
They  ought  not  to  be  permitted  to  ignore  his  conveyance,  and 
treat  hirn  as  one  having  no  interest  in  the  property":  Free- 
man on  Cotenancy  and  Partition,  sec.  199. 

,65  And  so  the  courts  in  Ohio,  West  Virginia,  California, 
Missouri,  Pennsylvania,  and  New  Hampshire  have  held  that 
a  grantee  of  a  cotenant  is  a  necessary  party  to  proceedings  in 
partition:  See  cases  above  cited.  Mr.  Freeman  further  sums 
up  the  result  of  these  cases  upon  the  effect  of  a  conveyance, 
as  follows: 

"We  are  not  sure  that  the  difference  in  the  decisions  of 
many  of  the  courts  upon  this  subject  has  not  been  more  in 
form  of  expression  than  in  matters  of  substance.  If,  however, 
there  remain  any  states  wherein  the  courts  really  intend  to 
assert  that  a  conveyance  by  one  cote  lant  of  part  of  the  com- 
mon property  is  void  in  any  other  sense  than  that  such  con- 
veyance will  not  operate  to  diminish  or  impair  the  rights  of 
the  nonassenting  cotenants,  such  courts  are  falling  into  the 
minority,  as  the  more  recent  decisions  tend  strongly  and 
surely  towards  the  recognition  of  such  conveyance  as  a  valid 
transfer  of  all  the  grantor's  interest  in  the  property  therein 
described,  entitling  the  grantee  to  certain  rights  that  the 
cotenants  of  the  grantor  cannot  wantonly  disregard  ":  Free- 
man on  Cotenancy  and  Partition,  sec.  204. 

This  conclusion  is  not  only  sustained  by  the  cases  herein- 
before referred  to,  but  by  the  further  cases  of  Crook  v.  Vande- 
voorty  13  Neb.  505;  Camoron  v.  Thurmond,  56  Tex.  22;  Marios 
v.  Wakeman,  107  111.  263;  Crocker  v.  Tiffany }  9  E.  L  505  j  and 
Worthington  v.  Staunton,  16  W.  Va.  208. 
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The  precise  question  involved  in  this  proceeding  has  per- 
baps  never  been  directly  passed  npon  in  the  same  form  of 
proceeding,  bat  the  principle  which  we  apply  has  been  folly 
asserted  in  at  least  two  cases.  In  the  case  of  McKee  v.  Barky, 
11  Gratt  840,  John  T.  McKee  and  Mary  Bratton  owned  a 
tract  of  land,  including  a  small  triangular  piece  which  John 
T.  McKee  conveyed  by  metes  and  bounds  to  the  defendant, 
Barley.  Subsequently  John  T.  McKee  and  Mary  Bratton 
conveyed  to  Samuel  W.  McKee  the  entire  tract,  including 
that  previously  conveyed  to  Barley  by  John  T.  McKee.  The 
court  say : 

u  If,  upon  a  partition,  that  part  of  the  land  described  *•• 
in  this  deed,  or  affected  by  the  water  privileges,  had  been 
assigned  to  John  T.  McKee  he  would  have  been  in  a  condi- 
tion to  have  executed  his  contract,  if  he  would  not,  in  that 
event,  have  been  estopped  by  his  deed  from  disturbing  his 
vendee;  and  his  son,  claiming  under  his  subsequent  convey- 
ance with  full  notice,  can  occupy  no  higher  ground.  A  court 
of  equity,  in  making  partition,  would  have  respected  the  rights 
acquired  by  a  fair  purchaser,  provided  no  injury  was  done 
thereby  to  the  coparcener.  «...  As  the  conveyance  of  both 
the  joint  owners  to  the  appellant,  Samuel,  has  invested  him 
with  the  legal  title  to  the  entire  tract,  he  i6  now  in  a  condition 
to  perfect  the  title  of  the  appellee  according  to  the  terms  of 
the  contract,  as  evidenced  by  the  deed  from  John  T.  McKee. 
This  is  all  the  decree  requires  him  to  do,  and  I  think  it  should 
be  affirmed." 

The  same  doctrine  is  affirmed  in  Crochet  v.  Tiffany,  9  R.  I. 
£12,  where  it  is  said: 

"  If  one  of  two  tenants  in  common  should  convey  his  inter- 
est in  a  distinct  part  of  the  estate  to  a  third  person,  and  should 
afterwards  convey  his  interest  in  the  remainder  to  his  coten- 
ant,  both  conveyances  would  be  valid,  for  the  cotenant  could 
not  affirm  his  own  title  under  the  second  conveyance  without 
impliedly  recognizing  the  right  of  the  grantor  thus  to  convey 
the  estate  by  distinct  parcels":  See,  also,  Great  Fatls  Co*  v. 
Worster,  15  N.  H.  415. 

We  think  that  the  conclusions  which  we  have  heretofore 
stated  are  clearly  within  the  principles  to  be  deduced  from 
the  prevailing  authorities. 

I  concur  with  the  chief  justice  upon  the  other  points 
cussed  by  him. 
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A  decree  will  be  entered  directing  that  the  lands  be  parti- 
tioned. The  partition  will  not  be  of  the  timber  as  distinct 
from  the  lands,  but  of  the  lands  and  timber  as  a  whole. 
Twenty-three  twenty-fourths  should  be  assigned  to  one  parcel, 
and  one  twenty-fourth  to  another,  and  upon  such  partition 
being  made,  the  complainants  will  be  declared  to  be  the  own- 
ers of  the  timber  upon  the  larger  parcel,  and  entitled  to  cut 
and  remove  it  from  the  lands  >#T  within  the  time  provided 
in  their  deeds  of  purchase.  The  complainants  will  recover 
oosts  of  both  courts. 

McGrath  and  Long,  JJ.,  concurred  with  Montgomery,  J. 

Hooker,  C.  J.  The  complainants,  with  the  exception  of 
Harry  Mee,  claim  the  ownership  of  the  undivided  twenty* 
three  twenty-fourths  of  the  timber  upon  the  land  in' contro- 
versy. The  testimony  shows  that  complainant  Mee  was 
made  a  party  without  his  consent.  Defendant  Edwin  E. 
Benedict  claims  the  premises  in  fee  simple.  Defendant 
Sarah  B.  Williams  is  Benedict's  sister,  and  holds  a  mortgage 
upon  the  land  given  by  him.  Defendants  Hart,  Sparrow, 
and  Seymour  have  no  present  interest  in  the  property.  On 
April  29,  1887,  the  title  to  said  land  stood  as  follows:  Hart, 
one  twenty-fourth;  Pease,  twelve  twenty-fourths;  Mee  and 
Seymour,  eleven  twenty-fourths.  Upon  that  day,  Pease  con- 
veyed to  Mee,  by  instrument  in  writing,  all  of  his  interest  in 
the  timber  upon  the  land.  On  May  4,  1887,  Mee  and  Sey- 
mour conveyed  all  of  their  interest  in  said  timber  to  com- 
plainants Torrent,  McKillip,  Haines,  and  Hopper,  copartners, 
doing  business  under  the  name  of  Torrent,  Haines  A  Co. 
They  claim  that  this  conveyance  vested  the  title  to  twenty- 
three  twenty-fourths  of  the  timber  in  them.  The  defendants 
claim  that,  at  most,  it  conveyed  eleven  twenty-fourths.  On 
March  1,  1888,  Pease  deeded  his  remaining  interest  in  the 
premises  to  complainant  Mee  in  trust  for  Hart,  and  on  March 
22d  Mee  deeded  all  of  his  interest  to  Hart  On  the  same 
day  Seymour  deeded  her  interest  to  Hart.  No  reservation  of 
timber  was  made  in  any  of  these  deeds.  April  17, 1888,  Hart 
deeded  the  land  to  Sparrow,  and  June  11,  1888,  Sparrow 
deeded  the  same  to  Benedict,  who  held  some  tax  titles  upon 
the  premises,  which  are  admitted  to  have  been  invalid.  By 
the  first  conveyance  from  Pease  to  Mee,  the  *••  latter  ac- 
quired title  to  twelve  twenty-fourths  of  the  timber  if  the  con- 
veyance was  valid,  which,  together  with  the  interest  he  and 
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Seymour  had  as  owners  of  eleven  twenty-fourths  of  the  fee, 
gave  them  together  the  title  to  twenty-three  twenty-fourths 
of  the  timber.  The  following  is  a  copy  of  the  record  of  that 
instrument: 

44  Copy  from  Miscellaneous  Records  of  Manistee  County, 
Liber  3,  page  178,  made  May  4,  1887,  at  114  o'clock,  a.  m.: 

"  Know  all  men  by  that  presenti,  that  I,  Frank  B.  Pease,  of 
the  city  of  Chicago,  in  the  county  of  Cook,  and  state  of  Illi- 
nois, of  the  first  part,  for  and  in  consideration  of  the  sum  of 
five  hundred  ($500)  dollars,  lawful  money  of  the  United 
States,  to  me  in  hand  paid  at  or  before  the  ensealing  and 
delivery  of  these  presents  by  Harry  Mee,  of  Manistee,  Michi- 
gan, party  of  the  second  part,  the  receipt  whereof  is  hereby 
acknowledged,  have  granted,  bargained,  sold,  and  delivered 
unto  the  said  party  of  the  second  part  all  the  goods,  chattels, 
and  property,  to  wit,  all  my  interest  in  and  to  the  timber 
on  the  premises  described  as  follows,  to  wit:  The  S.  W.  qr.  of 
the  S.  E.  qr.  of  sec.  30,  township  21  N.,  R.  14  west;  also,  the 
W.  fractional  half  of  the  S.  W.  qr.  and  the  8.  W.  qr.  of  the 
N.  W.  qr.,  sec.  31,  township  21  N.,  R.  14  west;  and  the  S. 
W.  qr.,  sec.  30,  and  the  N.  W.  fr.  qr.  of  the  N.  W.  qr.,  and 
the  east  half  of  N.  W.  qr.,  and  the  east  half  of  S.  W.  qr.,  and 
the  N.  E.  qr.  of  sec.  31,  and  the  west  half  of  the  N.  W.  qr.  of 
sec.  32,  township  21  N.,  R.  14  W.;  and  the  south  half  of  the 
N.  E.  qr.,  and  the  N.  E.  qr.  of  the  N.  E.  qr.,  and  the  N.  E.  qr. 
of  the  S.  W.  qr.  of  sec.  36,  township  21  N.,  R.  15  W.;  and  lot 
4,  sec.  one  (1),  and  lot  one  (1),  sec.  2,  township  20  north, 
range  15  west — and  all  the  above-described  land  west  of  the 
principal  meridian,  and  contains,  in  all,  1,034  38-100  acres, 
more  or  less;  with  license  for  the  term  of  ten  years  to  the 
said  party  of  the  second  part,  his  heirs  and  assigns,  to  enter 
upon  the  said  lands  to  cut  and  remove  the  said  timber,  and 
all  such  timber  not  so  cut  and  removed  during  the  said  term 
shall  belong  to  said  party  of  the  first  part. 

"It  is  also  agreed  that  the  said  party  of  the  second  part 
shall  pay  all  taxes  on  the  land  above  described  during  the 
term  above  mentioned,  or  so  much  thereof  as  may  be  used  in 
cutting  and  removing  said  timber. 

"To  have  and  to  hold  the  said  goods,  chattels,  and  *•• 
property  unto  the  said  party  of  the  second  part,  his  heirs, 
executors,  administrators,  and  assigns,  and  for  his  own  proper 
use  and  behoof,  forever. 
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"And  the  said  party  of  the  first  part  does  vouch  himself  to 
be  true  and  lawful  owner  of  the  said  goods,  chattels,  and  prop- 
erty, and  have  in  himself  full  power,  good  right,  and  lawful 
authority  to  dispose  of  the  said  goods,  chattels,  and  property 
in  the  manner  as  aforesaid;  and  I  do,  for  myself,  my  heirs, 
executors,  and  administrators,  covenant  and  agree,  to  and  with 
the  said  party  of  the  second  part,  to  warrant  and  defend  the 
said  goods,  chattels,  and  property  to  the  said  party  of  the  sec- 
ond part,  his  executors,  administrators,  and  assigns,  against 
the  lawful  claims  and  demands  of  all  and  every  person  or 
persons  whomsoever. 

"  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal 
the  29th  of  April,  1887.  Frank  B.  Pease. 

11  Here  follow,  in  usual  form,  the  acknowledgment,  Chicago, 
111.,  April  29,  1887;  certificate  of  office  of  notary,  Chicago, 
111.,  April  30, 1887." 

This  instrument  is  assailed  upon  several  grounds,  viz: 

1.  The  book  called  u  Miscellaneous  Records"  is  not  a  book 
of  deeds  or  mortgages,  and  the  record  in  that  book  was  notice 
to  no  one. 

2.  The  instrument  does  not  show  in  what  state  the  lands 
described  are  situated. 

3.  The  instrument  was  a  mere  license  to  take  off  goods  and 
chattels  within  ten  years  from  its  date. 

Standing  timber  is  an  interest  in  lands  that  may  be  ac- 
quired by  deed:  See  Johnson  v.  Moore,  28  Micb.  3;  Wait  v. 
Baldwin,  60  Mich.  622;  1  Am.  St.  Rep.  551;  William*  v.  Flood, 
63  Mich.  487;  Monroe  v.  Bowen,  26  Mich.  523;  and  the  fact 
that  it  must  be  removed  within  a  definite  period  does  not  pre- 
vent the  title  to  the  timber  vesting  in  the  grantee:  See  cases 
above  cited. 

The  land  was  described  by  the  section,  township,  and  range. 
Pease,  the  maker  of  the  instrument,  had  title  of  record  to 
these  lands.  Although  the  acknowledgment  was  taken  in 
Chicago,  the  certificate  of  the  official  character  of  the  notary 
was  appended,  and  the  paper  placed  on  record  in  Manistee 
county,  where  the  lands  are  situated.  *7°  This,  we  think, 
sufficient  evidence  to  identify  the  lands  sought  to  be  described: 
Russell  v.  Sweezey,  22  Mich.  235;  Smith  v.  Proton,  34  Mich. 
455;  Slater  v.  Breese,  36  Mich.  77. 

The  failure  of  Pease  to  affix  a  seal  to  the  writing  did  not 
render  it  invalid;  for,  if  the  seal  should  have  been  affixed,  the 
statute  (Howell's  Statutes,  sec.  7778)  provides  that  its  ab- 
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senoe  shall  not  invalidate  the  instrument:  Fowler  T.  Hyland, 
48  Mich.  181;  Lockwood  v.  Bassett,  49  Mich.  549;  McKinsuy  v. 
MOUr,  19  Mich.  151. 

The  instrument  was  duly  acknowledged,  thereby  becoming 
entitled  to  record:  Howell's  Statutes,  sees.  5678,  5709,  5712. 
The  record  shows  that  this  instrument  was  recorded  in  a  book 
devoted  to  the  exceptional  instruments  offered  for  record,  such 
as  bills  of  sale  of  timber,  land  contracts,  deeds  of  cemetery 
lots,  leases  of  buildings,  and  various  other  kinds  of  papers. 
There  is  nothing  to  show  that  this  record  was  not  properly 
indexed,  and  the  register  might  properly  provide  a  book  for 
miscellaneous  documents.  Such  is  believed  to  be  the  uniform 
practice  throughout  the  state,  and  we  think  it  a  lawful  and 
commendable  one.  The  record  of  this  writing  was  construct- 
ive notice  to  the  world  of  the  rights  of  Mee  under  it:  Howell's 
Statutes,  sec.  5712. 

There  is  no  merit  in  the  point  that  the  original  writing  was 
necessary  to  prove  the  sale  of  this  timber.  The  record  could 
be  used  for  the  purpose,  and  was  prima  facie  evidence  of  the 
execution  of  the  instrument:  Howell's  Statutes,  sec*  5685; 
Bassett  v.  Hathaway,  9  Mich.  31. 

This  covers  all  of  the  questions  that  arise  upon  the  intro- 
duction of  the  instrument  (similar  in  character)  by  which 
Mee  and  Seymour  attempted  to  convey  their  interest  in  the 
timber  to  Torrent,  Haines  &  Co. 

It  remains  to  discuss  the  effect  of  these  writings  and  the 
rights  of  the  several  parties  under  them.  At  the  time  that 
they  were  made  Hart  was  a  tenant  in  common  of  the  lands, 
and  it  is  asserted  that  they  were  void  as  to  him.  %7t  It  is  a 
doctrine  of  long  standing  that  one  tenant  in  common  cannot 
convey  a  distinct  parcel  of  the  common  tract  so  as  to  bind 
his  cotenant:  Smith  v.  Benson,  9  Vt  141;  31  Am.  Dec.  614; 
Duncan  v.  Sylvester,  24  Me.  482;  41  Am.  Dec.  400;  Great  Falls 
Co.  v.  Worster,  15  N.  H.  412, 449;  Bartlet  v.  Harlow,  12  Mass. 
348;  7  Am.  Dec.  76;  Peabody  v.  Minot,  24  Pick.  329;  Johnson 
v.  Stevens,  7  Cush.  431;  Mitchell  v.  Hazen,  4  Conn.  495;  10 
Am.  Dec.  169;  Qriswold  v.  Johnson,  5  Conn.  363;  Hartford  etc. 
Ore  Co.  v.  Miller,  41  Conn.  112;  Cogswell  v.  Reed,  12  Me.  198; 
Scott  v.  State,  1  Sneed,  629;  Markoe  v.  Wakeman,  107  111.  263; 
Worthington  y.  Staunton,  16  W.  Va.  208;  Shepardson  v.  Row- 
land, 28  Wis.  108;  Jewett  v.  Stockton,  3  Yerg.  492;  24  Am. 
Dec.  594.  Cases  might  be  multiplied  upon  this  point,  but 
these  will  suffice.     Some  hold  the  deed  absolutely  void,  but 
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the  greater  number  treat  it  as  valid  between  the  parties,  and 
told  that,  if  a  partition  should  be  made  by  which  the  parcel 
conveyed  should  be  allotted  to  the  grantor,  it  would  inure  to 
the  benefit  of  the  grantee  by  estoppel.  Some  courts  have 
evolved  the  doctrine  that  the  conveyance  is  binding  to  some 
extent  upon  the  cotenant;  holding  that  it  is  binding  so  far  as 
it  does  not  injure,  and  that  the  courts  may  give  relief  to  the 
grantee,  taking  care  not  to  deprive  the  cotenant  of  any  rights. 
Others  have  gone  to  the  extent  of  holding  that  such  convey- 
ance is  valid  as  against  the  cotenant,  and,  as  in  Prentiss'  ease, 
1  Ohio,  pt  2,  129,  30  Am.  Dec.  203,  that  he  can  be  compelled 
to  partition  with  each  of  several  grantees  of  different  parcels 
of  the  tract  It  may  be  mentioned  that  the  case  of  White  v. 
Sayre,  2  Ohio,  112,  upon  which  this  decision  is  based,  was  by 
a  divided  court.  In  Missouri  the  court  has  gone  so  far  as  to 
.hold  that  the  deed  is  valid  against  the  cotenant,  and  that  the 
grantee  may  have  relief,  because  the  statute  authorizing  a 
aale  furnishes  a  means  of  giving  adequate  relief  to  the  coten- 
ant in  all  cases.  The  various  phases  of  this  question  may  be 
seen  by  consulting  the  following  cases:  *7*  Stark  v.  Barrett, 
15  Cal.  370;  Gates  v.  Salmon,  35  Cal.  588;  95  Am.  Dec.  139; 
Sutter  v.  San  Francisco,  36  Cal.  115;  Crook  v.  Vandevoort,  13 
Neb.  605;  Camoron  v.  Thurmond,  56  Tex.  22;  Arnold  v.  Cau- 
ble,  49  Tex.  533;  Boggess  v.  Meredith,  16  W.  Va.  27. 

Some  of  my  brethren  think  that  a  court  of  equity  may 
properly  grant  relief  to  the  grantee  in  all  such  cases  by 
requiring  the  tenants  in  common  to  partition  the  land,  but  I 
cannot  assent  to  that  doctrine.  In  the  case  of  the  convey- 
ance of  a  single  parcel,  no  hardship  might  result  from  such 

•  a  course;  but  if  several  parcels  should  be  carved  out  and  sold 
to  different  purchasers,  as,  in  one  case,  where  one  tenant  in 

•  common  platted  and  sold  village  lots  from  a  part  of  the  tract, 
-or  where  different  interests,  such  as  minerals,  stone,  sand, 

clay,  and  the  like,  are  granted,  it  would  be  more  difficult 
to  preserve  the  rights  of  the  cotenant.    I  think  the  great 
<  weight  of  authority  is  against  it. 

But  while  the  conveyance  of  a  portion  by  one  tenant  in 
common  may  be  disregarded  by  his  cotenant,  if  such  coten- 
ant,  or  any  other  person,  shall,  with  notice  of  the  grantee's 
interest,  choose  to  unite  the  different  titles  by  purchasing  the 
remaining  interest  of  the  grantor,  he  may  be  held  to  assent 
jthereby  to  such  conveyance  by  recognizing  the  right  of  the 
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grantor  to  deed  in  parcels,  and  he  will  take  the  title  of  the 
grantor  subject  to  the  rights  of  the  prior  grantee,  which  equity 
may  compel  him  to  recognize  and  satisfy.  While  a  tenant  in 
common  may  insist  upon  his  own,  he  will  not  be  permitted, 
in  such  a  case,  to  collude  with  his  cotenant,  or  profit  by  his 
fraud:  Hartford  etc.  Ore  Co.  v.  Miller,  41  Conn.  112;  Goodwin 
v.  Keney%  49  Conn.  563;  Adams  v.  Manning,  51  Conn.  5; 
Crocker  v.  Tiffany,  9  R.  I.  512;  Great  Falls  Co.  v.  Worster,  15 
N.  H.  413.  Hart  saw  fit  to  unite  in  himself  the  titles  of  all 
his  cotenants.  He  could  only  buy  what  they  had  left  to  sell, 
and,  as  he  took  these  interests  with  notice  of  the  sale  of  the 
timber,  he  *TS  cannot  justly  claim  such  timber.  By  his  act 
he  has  put  itr  out  of  the  power  of  the  complainants'  grantors 
to  deliver  this  timber,  but  he  cannot  be  said  to  have  acquired 
the  title  to  it  He  has  chosen  to  recognize  the  sale  to  the 
complainants  by  purchasing  the  remaining  interest.  His 
grantees  are  in  no  better  position. 

There  are  many  allegations  in  the  bill  which  are  unnec- 
essary in  the  view  that  I  take  of  the  case,  but  sufficient 
appears  to  justify  a  decree  that  complainants  recover  the 
timber  upon  twenty-three  twenty-fourths  of  the  .land,  and 
that  partition  of  the  premises  be  made  to  determine  the  same. 
Complainants  Torrent,  Haines  A  Co.  should  recover  their 
costs  against  defendants  Benedict  and  Williams.  As  to  the 
other  defendants,  the  decree  of  the  circuit  court  dismissing 
the  bill  should  be  affirmed.    

Mr.  Justice  Grant  dissented  on  the  gronnd  that  a  conveyance  by  one 
<cotenant  of  his  interest  in  timber,  minerals,  or  other  valuable  interests  in  the 
common  estate  which  in  its  nature  is  indivisible  is  void  aud  does  not  give 
to  his  grantee  any  right  to  call  for  a  partition  of  the  premises:  Citing  Adams 
r.  Brtggs  Iron  Co.,  7  Cosh.  361;  Boston  FraMinite  Co.  v.  CondU,  19  N.  J. 
Eq.  394.  Judge  Grant  was  also  unable  to  "  concur  in  the  view  that  a  coten- 
ant taking  a  deed  without  any  reservation  thereby  assents  to  the  transfer  of 
such  an  interest"  as  was  conveyed  under  the  facts  of  the  present  case. 
"Complainants'  vendors  had  the  right  to  sell  the  land,  and  any  person, 
including  their  cotenants,  had  the  right  to  buy.  The  deeds  contained  no 
reservation,  but  purported  to  convey  the  entire  fee  of  the  land.  Their 
grantors  did  not  agree  that  they  would  not  sell  or  that  they  would  obtain 
partition  for  the  benefit  of  their  grantees.  There  are  now  no  cotenants 
entitled  to  partition  unless  complainants,  by  their  purchase  of  the  timber, 
are  such  cotenants.  Under  the  clear  weight  of  authority  complainants  did 
not.  by  their  purchase,  become  tenants  in  common  with  the  other  cotenants, 
and  cannot,  therefore,  invoke  the  benefit  of  the  partition  statute,  which  is 
applicable  only  to  joint  tenants  and  tenants  in  common:  Howell's  Michigan 
Statutes,  sec  786a    Bat  aside  from  this,  the  rights  of  the  cotenants  and 
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smbssqncnt  piirohasers  from  them  may  be  seriously  affected  if  one  eotenant 
ssay  lawfully  saB  mi  undivided  interest  in  any  valuable  thing  that  may  exist 
an  the  land.    It  ia  tree,  in  the  present  case,  that  their  ponuessioa  wonelci  be 
only  temporarily  interfered  with,  for  the  timber  can  be  speedily  removed, 
bat  the  purchase  of  a  aimilar  interest  in  a  mine  or  other  like  property  would 
entitle  the  purchaser  to  like  possession  to  explore,  to  erect  plants,  to  remove 
his  ore,  and  he  would  thus  become  entitled  to  the  permanent  possession  of 
the  land,  or  so  maoh  thereof  aa  was  necessary  for  his  purpose.     Would  not 
this  affect  adversely  the  rights  of  the  eotenants?   May  a  eotenant  convey  his 
interest  in  the  ooal  to  one,  in  the  iron  to  another,  in  the  clay  to  another,  in  the 
stone  to  another,  and  so  on,  and,  because  their  grantor  refuses  to  take  stepe 
to  secure  a  partition,  or  has  sold  his  remaining  interest  in  the  land  to  his 
eotenants,  may  they  institute  partition  suite  in  the  name  of  their  grantor, 
and  have  the  land  partitioned,  so  that  each  may  have  possession  to  work  hie 
mines,  quarries,  or  clay  •beds  f 

"Another  difficulty  presents  itself.  If  partition  of  land  cannot  be  made 
without  great  prejudice  to  the  owners  it  must  be  sold,  and  the  proceeds 
divided  among  the  eotenants.  Very  often,  if  not  generally,  mining  lend* 
cannot  be  partitioned  without  great  prejudice,  and  must  therefore  be  sold. 
Upon  such  sale,  bow  oould  the  value  of  an  undeveloped  mine,  or  other 
deposit,  be  separated  from  the  value  of  the  land  in  other  respects  so  as  to 
give  to  the  purchaser  of  an  undivided  part  thereof  his  proportionate  share? 
ret  by  this  rule  such  purchaser  would  have  the  right  te  have  the  land  sold, 
in  order  that  he  might  receive  the  supposed  value  of  what  he  purchased. 

"I  do  not  think  that  such  a  rule  is  founded  upon  reason  or  authority. 
Principles  must  not  be  determined  by  the  hardships  of  an  individual  case. 
A  principle  established  to  relieve  from  hardship  in  one  case  may  lead  to 
greater  hardships  in  another.  An  important  principle  is  here  involved, 
which  must  be  considered  and  determined  regardless  of  what  the  complain* 
ants  may  suffer.  It  is  no  answer  to  the  principle  to  say  that  the  action  of 
complainants'  grantors  in  conveying  an  interest  to  them,  and  the  rest  of  the 
estate  to  other  parties,  is  a  fraud,  intentional  or  constructive.  If  it  was  a 
fraud  in  fact,  complainants  have  a  remedy  at  law.  Bat  there  is  no  question 
of  fraud  involved.  Complainants  purchased  with  full  knowledge  of  the 
facts;  so  did  the  defendants  and  their  grantors.  The  title  was  of  record 
when  complainants  purchased  the  timber,  and  they  are  chargeable  with 
knowledge  that  their  grantors  held  only  undivided  interests  in  the  land  as 
tenants  in  common.  Defendants  also  purchased  with  full  knowledge  of  the 
facts.    The  sole  question  is,  therefore,  one  of  law." 

Cotenancy— Conveyance  by  One  Cotenant— Partition.— A  grantee 
from  one  of  several  eotenants  of  an  interest  in  severalty  in  a  portion  of  the 
lands  of  the  cotenancy  may  compel  his  grantor  and  the  other  eotenants  to 
partition  their  lands,  in  order  that  it  may  be  ascertained  whether  or  not  the 
portion  thus  granted  will  be  awarded  to  the  grantor,  and  his  grant  made 
effective:  Charleston  etc  /?.  R.  Co.  v.  Leech,  33  S.  C.  175;  28  Am.  St.  Rep.  667. 
See  Benedict  v.  Torrent,  83  Mich.  181,  21  Am.  St  Rep,  589,  and  extended 
note,  discussing  the  right  of  one  tenant  in  common  to  convey  the  common 
property. 

Deeds— Evidence. — An  examined  copy  of  a  deed  to  land  in  Texas*  made 
before  a  notary  in  Louisiana,  with  proof  of  the  execution  of  the  original,  and 
of  the  names  of  the  parties  and  the  purchase  money,  is  admissible  to  prove 
a  conveyance  of  the  land:  Fro*  v.  Wo\ft  77  Tex.  465;  19  Am.  8t  Rep.  761* 
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mod  not*  A  registry  copy  of  ft  deed  is  good  prima  fads  evidence,  and  dis- 
penses with  ft  production  of  the  original,  except  where  ft  grantee  relies  on- 
the  immediate  deed  to  himself,  or  where,  from  the  nature  of  the  conveyance, 
the  deed  is  presumed  to  be  in  his  custody  or  poweri  Samlm  ▼.  Wright,  1* 
Pit*.  021;  9ft  Am.  Deo.  M4,  and  noes. 


Speed  v.  Common  Council  of  Detroit. 

[98  Michigan,  880.] 

Writ  of  Prohibition  Libs  to  prohibit  the  exercise  by  ftn  inferior 
tribunal  or  officer  of  judicial  powers  with  which  he  is  not  legally  vested, 
and  to  prevent  actions  in  excess  of  the  jurisdiction  conferred  by  law, 
ftnd  not  to  regulate  or  control  the  manner  in  which  ft  lawful  jurisdiction 
shall  be  exercised. 

Officers— Removal  of— Writ  of  Prohibition.— The  officer  or  body  upon 
whom  the  state  has  conferred  power  to  remove  municipal  officers  doe* 
not  set  In  ft  purely  political,  administrative,  or  legislative  capacity, 
8uch  officer  or  body  sots  in  ft  quasi  judicial  capacity,  ftnd  its  method  of 
procedure  must  be  quasi  judicial  in  its  character.  Hence,  such  officer 
or  body  becomes  an  inferior  judicial  tribunal,  amenable  to  the  writ  of 
prohibition,  when  acting  in  excess  of  the  jurisdiction  conferred. 

Officers — Removal — Cause  For.— The  misconduct  for  whioh  an  officer 
may  be  removed  from  office  must  be  found  in  his  sots  and  conduct  in 
the  office  from  which  his  removal  is  sought,  and  must  constitute  ft  legal 
cause  for  removal,  and  affect  the  proper  administration  of  the  office. 

Officers — Qualifications— Previous  Misconduct.— There  is  no  restriction 
upon  the  power  of  the  people  to  elect,  or  the  appointing  power  to 
appoint,  ftny  citisen  to  office,  notwithstanding  his  previous  character, 
habits,  or  offioial  misconduct.  Nor  is  there  any  restriction  upon  the 
person  elected  or  appointed  to  hold  the  office  because  of  his  previous 
misconduct  in  another  office,  in  the  absence  of  express  constitutional  or 
statutory  provision  to  that  effect 

Officers— Removal. — The  mayor  of  a  city  cannot  revoke  the  appointment 
of  a  city  officer  when  once  made,  and  neither  he  nor  the  common  coun- 
cil of  the  city  possess  the  power  to  remove  such  officer  at  will. 

Officers— Removal— Power  of  Council. — When  the  absolute  authority 
ftnd  entire  responsibility  of  the  appointment  of  a  city  officer  for  a  fixed 
term  are  given  by  law  to  the  mayor  without  power  of  removal  at  will 
or  for  cause  the  common  council  of  the  city  has  no  inherent  power  to 
remove  such  officer.  Such  common  council  has  only  such  power  as  it 
derives  from  express  legislative  enactments. 

Officer— Power  to  Remove  Officers  at  Will  excludes  the  power  to 
put  an  officer  to  the  expense  of  a  trial  for  cause  and  have  charges  of 
official  misconduct  placed  before  the  public 

E.  F.  Conely,  J.  C.  Qates,  and  0.  Flowers,  for  the  appel- 
lants. 

„  Hoyt  Poet  and  J.  D.  Contly,  for  the  respondent*. 


556  8kkd  «.  Conof  Couhcil.  [Mich. 

***  Guurr,  J.  The  relator,  8peedf  wu  duly  appointed 
city  counselor,  and  head  of  the  department  of  law  in  die  city 
of  Detroit,  July  15, 1893,  and  entered  upon  the  duties  of  the 
office.  This  appointment  was  made  under  Act  No.  419, 
Local  Acts  of  1893,  entitled,  "An  act  supplemental  to  the 
charter  of  the  city  of  Detroit!  and  to  provide  for  a  law  depart- 
ment in  said  city.19  Under  the  decision  in  Speed  v.  Common 
Council,  97  Mich.  198,  Mr.  Speed's  appointment  was  declared 
▼slid,  and  the  council  directed  to  approve  his  bond.  There- 
sfter  the  mayor  of  the  city  lodged  charges  with  the  common 
council  against  Mr.  Speed,  for  which  he  asked  said  council  to 
remove  him.  The  council  appointed  a  committee  to  investi- 
gate these  chargee,  whereupon  the  relator  filed  this  petition, 
asking  for  the  writ  of  prohibition  against  the  procedure  of  the 
council.  The  writ  was  granted,  subject,  however,  to  a  motion 
to  vacate  it  on  cause  shown.  The  respondents  made  answer 
to  the  petition,  and  moved  to  vacate  the  order.  The  principal 
question  in  the  case  is  the  power  of  the  council  to  remove  the 
city  counselor  for  cause,  but  two  preliminary  matters  will  be 
first  determined. 

1.  It  is  suggested,  rather  than  seriously  insisted,  by  the 
learned  counsel  for  the  respondents,  that  the  writ  of  prohibi- 
tion does  not  lie  in  the  present  case,  for  the  reason  that  the 
common  council  was  proceeding  in  a  political  or  administrative 
way  rather  than  in  any  other.  They  cite  Mecham  on  Public 
Oncers,  sees.  1019. 1020;  High  on  Extraordinary  Legal  Reme- 
dies, kcs.  769,  783;  Burth  v.  Hardmcle,  23  Gratt  51;  People 
v.  District  Court,  6  Col.  534;  Smith  v.  Whitney,  116  U.  S.  167. 
The  rule  laid  down  by  these  learned  authors  is  that  the  *•* 
writ  lies  only  to  prevent  the  unauthorised  exercise  by  courts 
and  officers  of  judicial  powers,  and  does  not  lie  to  restrain 
executive  or  ministerial  action;  and  the  above  authorities, 
together  with  others,  are  cited  in  support  of  the  proposition. 

In  People  v.  District  Court,  6  Col.  534,  the  power  to  remove 
for  certain  causes  was  expressly  conferred  upon  the  city 
council  of  Lead  Til le.  No  doubt,  therefore,  existed  of  the 
jurisdiction  of  the  council  in  the  matter. 

In  Bwch  V.  Hardwieke,  23  Gratt  51,  the  power  was  also 
expressly  conferred  by  the  c  or  upon  the  mayor  to  suspend 
or  remove  officers  for  misconuuet  in  office  or  neglect  of  duty. 

In  Smith  v.  Whitney,  116  U.  8. 167,  the  writ  was  invoked 
to  prohibit  the  secretary  of  the  navy,  and  a  general  oourt- 
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martial  of  naval  officers,  from  trying  the  relator  upon  charges 
which  had  been  preferred  against  him. 

In  all  these  cases  the  respondents  were  proceeding  under 
the  express  authority  of  law,  and  they  are,  therefore,  clearly 
inapplicable  to  the  present  case. 

The  writ  lies  "to  prohibit  the  exercise,  by  an  inferior 
tribunal  or  officer,  of  judicial  powers,  with  which  he  is  not 
legally  vested,"  and  "  to  prevent  actions  in  excess  of  the  juris- 
diction conferred  by  law,  and  not  to  regulate  or  control  the 
manner  in  which  a  lawful  jurisdiction  shall  be  exercised  ": 
Mecham  on  Public  Officers,  sees.  1013, 1014.  Under  the  con- 
stitution the  legislature  may  provide  for  the  removal  of 
municipal  officers.  It  certainly  has  never  been  regarded  in 
this  state  that  the  officer  or  body  upon  whom  this  power 
is  conferred  acts  in  a  purely  political,  administrative,  or  legis- 
lative capacity.  Such  officer  or  body  acts,  and  must  of  neces- 
sity act,  in  a  quasi  judicial  capacity,  and  the  method  of 
procedure  must  be  of  a  quasi  judicial  character:  Stockwell  v. 
Township  Board,  22  Mich.  341;  Dvllam  v.  WiUson,  53  Mich. 
892;  51  Am.  Rep.  128;  People  v.  Stuart,  74  Mich.  411;  16 
Am.  St.  Rep.  644;  Fuller  v.  Attorney  General,  98  Mich.  96. 
Such  officer  or  body  then  becomes  an  S64  inferior  tribunal, 
amenable  to  the  writ  of  prohibition  when  acting  in  excess  of 
the  jurisdiction  conferred.  In  such  cases  it  is  of  little  conse- 
quence what  name  is  given  to  the  power  conferred.  The 
name  cannot  relieve  it  of  its  essential  character.  It  would 
be  a  reproach  to  the  law  if  it  did  not  provide  a  speedy  remedy 
by  which  such  tribunals  can  be  prohibited  from  the  exercise 
of  an  excess  of  authority,  or  of  an  authority  which  they  do 
not  possess.  We  are  of  the  opinion  that  the  writ  lies  in  the 
present  case:  State  v.  City  oj  Dvluth,  53  Minn.  238,  post,  p. 
695;  People  v.  Cooper,  57  How.  Pr.  416;  1  Dillon  on  Munici- 
pal Corporations,  sec.  191,  4th  ed.,  sec.  253. 

2.  While  it  appeared,  upon  the  argument,  to  be  conceded 
that  the  sufficiency  of  the  charges  is  not  here  in  issue,  still, 
we  deem  it  proper  to  say  that  the  charges  preferred,  so  far 
as  they  relate  to  the  acts  of  Mr.  Speed,  committed  before  his 
appointment  to,  and  induction  into,  this  office  are  clearly 
beyond  the  jurisdiction  of  the  respondents  to  determine. 
There  is  no  provision  in  the  constitution  nor  in  the  laws 
which  prevents  a  person  from  holding  office  for  misconduct 
in  another  office  which  he  held  prior  to  the  one  to  which  ho 
was  elected  or  appointed.     We  have  been  unable  to  find  any 
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authority  which  justifies  a  removal  for  such  previous  miscon- 
dud  The  misconduct  for  which  an  officer  may  be  removed 
must  be  found  in  his  acts  and  conduct  in  the  office  from 
which  his  removal  is  sought,  and  must  constitute  a  legal 
cause  for  his  removal,  and  affect  the  proper  administration 
of  the  office.  There  is  no  restriction  upon  the  power  of  the 
people  to  elect,  or  the  appointing  power  to  appoint,  any  citizen 
to  office,  notwithstanding  his  previous  character,  habits,  or 
official  misconduct:  8taU  v.  Common  Council,  25  N.  J.  L.  536; 
Commonwealth  v.  Shaver,  3  Watts  A  S.  838. 

In  Commonwealth  v.  Shaver  it  was  held  that  the  trial,  con- 
viction, and  sentence  of  a  sheriff  for  the  offense  of  bribing  a 
voter  ***  previously  to  his  election  to  the  offioe  did  not  dis- 
qualify him. 

In  State  v.  Common  Council,  25  N.  J.  L.  586,  it  was  held 
that  the  expulsion  of  an  alderman  for  receiving  bribes  did  not 
disqualify  him  for  election  to  the  same  office:  See,  also,  Stats 
v.  City  of  Drfuth.  58  Minn.  288,  poet,  p.  595;  Crawford  ▼. 
Townehip  Boards,  24  Mich.  248;  Richard*  v.  Clarksburg^  30 
W.  Va.  502;  1  Dillon  on  Municipal  Corporations,  sec.  190,  4th 
ed.,  sec.  252,  and  note. 

This  may  be  a  proper  subject  for  legislative  consideration, 
but,  until  the  legislature  shall  choose  to  disqualify  persons 
from  holding  office  for  Buch  reasons,  they  can  constitute  no 
-cause  for  removal. 

3.  It  was  settled  in  the  case  of  Speed  v.  Common  Council,  97 
Mich.  198,  that  the  mayor  could  not  revoke  the  appointment 
when  once  made,  and  that  neither  he  nor  the  common  council 
possessed  the  power  to  remove  at  will.  That  case  was  ably 
argued,  and  received  the  most  careful  examination  by 
court  We  see  no  occasion  to  change  our  views,  or  to  qu< 
tion  the  soundness  of  the  conclusions  then  reached. 

Counsel  for  respondents,  in  their  brief  upon  the  application 
for  a  rehearing  in  that  ease,  concede  that M  there  is  no  provi- 
sion whatever  for  the  removal  of  an  appointive  officer  upon 
charges,  nor  for  the  trial  of  such  charges";  but  they  contend, 
1.  That  the  power  of  removal  iB  necessarily  implied  from  the 
language  used  in  the  act  of  1898;  and  2.  That  the  power  of 
removal  for  cause  is  implied  from  the  charter,  and  from  the 
nature  of  the  municipal  organization. 

The  only  reference  to  removal  from  offioe  fn  the  act  of  ISOS 
is  found  in  section  8,  which  reads  as  follows: 
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"  Upon  the  expiration  of  the  term  of  office  of  the  city  conn* 
aelor  and  the  city  attorney,  or  their  resignation  thereof,  or 
removal  therefrom,  such  officer  shall  forthwith,  on  demand, 
deliver  to  his  snccessoi  in  office  all  deeds,  leases,  contract?, 
and  other  papers  and  books  in  his  hands  belonging  ***  to  the 
corporation,  or  delivered  to  him  by  the  corporation,  or  any  of 
its  officers,  and  all  papers  in  actions  prosecuted  or  defended 
by  him,  or  which  are  pending  and  undetermined/1 

From  this  language  it  is  argued  that  the  power  of  removal 
for  cause  is  necessarily  implied,  and  the  case  of  State  v.  Som- 
ers,  35  Neb.  322,  is  cited  in  support  of  the  proposition.  The 
provision  of  the  statute  of  Nebraska  then  before  the  court  for 
construction  reads  as  follows: 

"Said  commissioner  of  health  shall  be  appointed  by  the 
mayor,  subject  to  the  approval  of  a  majority  of  the  council, 
eh  all  hold  office  for  a  term  of  two  years  from  date  of  appoint- 
ment, unless  sooner  removed  or  retired." 

This  statute  was  amended  so  as  to  read  as  follows: 

"All  officers  appointed  by  the  mayor  and  confirmed  by  the 
-council  shall  hold  the  office  to  which  they  may  be  appointed 
until  the  end  of  the  mayor's  term  of  office,  and  until  their 
successors  are  appointed  and  qualified,  unless  sooner  removed, 
or  the  ordinance  creating  the  office  shall  be  repealed,  except 
as  otherwise  provided  in  section  104."  • 

Construing  these  provisions  together,  it  was  held  that  the 
right  of  removal  was  impliedly  retained  in  the  handB  of  the 
mnyor,  not  in  the  council. 

The  difference  between  the  two  statute*  is  apparent.  In 
that  case  the  appointment  was  until  the  end  of  the  mayor's 
term,  unless  sooner  removed;  while,  in  the  present  case,  sec- 
tion 2  of  the  act  conferring  the  power  of  appointment  is  as 
follows: 

"  He  [the  city  counselor  and  the  head  of  the  legal  depart- 
ment of  the  city]  shall  be  appointed  by  the  mayor,  on  or  before 
the  third  Tuesday  in  June,  for  the  term  of  three  years,  from 
the  first  day  of  July  next  succeeding  his  appointment" 

In  Stale  v.  Somer%,  35  Neb.  322,  the  clause  in  regard  to 
removal  is  coupled  directly  with  the  appointment,  in  the 
same  section  and  the  same  sentence,  and  no  other  object  than 
the  removal  of  the  officer  is  apparent  from  the  language.  But 
in  this  ***  case  it  is  obvious  that  the  sole  purpose  of  section 
8  is  to  provide  for  a  surrender  of  the  books  and  papers  to  their 
proper  custodian  in  the  event  of  a  lawful  successor  to  the 
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c^re:  sad  h  ii  fairly  to  be  inferred  that  this  purpose  was  in 
tr.*  Ir-pslitire  ciini  ia  adopting  the  enactment.  Any  other 
cc  :  -fiic  wzzli  do  violence  to  the  roles  of  construction. 
T:ii*  *:t  via  supplementary  to  the  charter  of  the  city  of 
j>e :-::;,  ar.i  ii?  sole  object  was  the  creation  of  a  new  depart- 
ce-i.  I:  ia.  in  its  character,  an  independent  act,  and,  in  the 
ar^r^oe  of  cc -troll:  r.g  Language  referring  to  the  charter,  the 
Linkage  of  the  act  most  prevail.  The  character  of  this 
depart  n-er.i  aci  the  ofice  of  the  city  counselor  will  be  re- 
ferred 10  hereafter. 

There  would  be  more  force  in  this  proposition  of  counsel  if 
there  were  no  oficer  mentioned  in  the  act  to  which  the  term 
**  removal  **  eight  apply;  but  the  city  attorney  is  elected,  and, 
ur.ier  the  express  provisions  of  the  charter,  may  be  removed 
for  corrupt  or  willful  malfeasance  or  misfeasance  in  office,  or 
for  willful  neglect  of  duty,  upon  charges,  which  must  be  tried, 
and  to  which  the  officer  shall  have  the  right  to  make  his 
defense:  Charter,  c  4,  sec.  18.  This  act  recognizes  the  city 
attorney  in  his  status  as  an  elective  officer,  and  therefore  the 
provisions  of  the  charter  as  to  his  amotion  apply.  But,  as  to 
the  city  counselor  and  the  head  of  the  legal  department,  he 
is  a  new  officer  created  by  the  act,  to  be  appointed  under  the 
act,  whose  duties  are  specifically  defined  by  it,  whose  term  of 
o:!:ce  is  fixed,  and  whose  appointment  is  lodged  solely  in  the 
mayor.  If  the  Nebraska  case  were  applicable  to  the  facts  of 
this  case  it  would  follow  that  the  power  of  amotion  was  lodged 
in  the  mayor  to  remove  at  will,  and  this  question  has  been 
decided  in  Speed  v.  Common  Council,  97  Mich.  198. 

Is  the  power  to  remove  the  city  counselor  appointed  under 
this  act  inherent  in  the  municipal  corporation  or  M8  in  its 
governing  body,  the  common  council?  Judge  Dillon,  in  his 
Valuable  work  on  Municipal  Corporations,  section  181,  fourth 
edition,  section  242,  states  that  the  question  of  implied  power 
of  removal  by  municipal  corporations  has  not  been  judicially 
settled  in  this  country,  and  ventures  the  opinion  that,  in  the 
absence  of  any  express  or  implied  restrictions  in  the  charter, 
such  power  exists.  It  is  also  6tated  in  the  opinion  in  Rich- 
ards v.  Clarksburg,  30  W.  Va.  496,  decided  in  1887,  which  is 
largely  relied  on  by  respondents'  counsel,  that  the  court  was 
unable  to  find  a  single  case  in  the  United  States  where  this 
question  had  been  decided.  The  charter,  in  that  case,  appears 
to  have  been  entirely  silent  in  regard  to  the  removal  of  officers, 
and  particular  stress  seems  to  have  been  laid  upon  the  broad 
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powers  oonferred  by  the  statutes  of  West  Virginia  upon  the 
common  councils  of  towns  and  villages. 

Under  the  facts  of  this  case,  however,  we  are  not  required 
to  enter  upon  an  extended  discussion  or  determination  of  this 
question*  The  tendency  of  the  decisions  in  this  country  is 
to  regard  municipal  corporations  as  an  aid  to  the  state  gov- 
ernment, and  to  limit  their  powers  to  those  which  are  expressly 
derived  from  the  constitution  and  from  legislative  enactments, 
and  to  those  implied  powers  only  which  are  necessary  to  carry 
out  the  powers  thus  conferred.  The  highest  tribunal  in  this 
country  has  declared  the  well-established  rule  on  this  subject 
in  Ottawa  v.  Carey,  108  U.  8. 121.  Chief  Justice  Waite,  speak- 
ing for  the  court  in  that  case,  said: 

u  Municipal  corporations  are  created  to  aid  the  state  §  overn- 
ment  in  the  regulation  and  administration  of  local  affairs. 
They  have  only  such  powers  of  government  as  are  expressly 
granted  them,  or  such  as  are  necessary  to  carry  into  effect 
those  that  are  granted.  No  powers  can  be  implied,  except 
such  as  are  essential  to  the  objects  and  purposes  of  the  cor- 
poration aa  created  and  established":  See,  also,  Taylor  v.  Bay 
City  etc.  My.  Co.,  80  Mich.  77;  People  *••  v.  Hurlbut,  24  Mich.. 
69;  9  Am.  Rep.  103.  In  this  latter  case  Mr.  Justice  Chris- 
tiancy  said: 

"  But  the  common  council  of  the  city  is  not  the  city,  nor 
the  legal  entity  known  as  the  corporation  of  the  city.  It  is 
itself  but  a  public  board  for  municipal  governmental  pur* 
poses,  with  just  such  powers  (not  forbidden  by  the  constitu- 
tion) as  the  legislature  have  thought,  or  may  hereafter  think, 
proper  to  confer." 

In  discussing  the  power  of  a  common  council  to  expel  a 
member,  the  supreme  court  of  New  Jersey,  in  State  v.  Common 
Council*  25  N.  J.  L.  539,  recognized  the  power  of  a  corpora- 
tion at  common  law  to  expel  a  member  for  sufficient  cause, 
and  in  its  opinion  said: 

"But  the  jurisdiction  exercised  in  this  case  is  not  derived 
from  the  common  law.    The  common  council  is  not  the  cor- 

c 

poration,  and*  whatever  powers  a  municipal  corporation  may 
hava  to  amove  or  expel  a  member  for  cause  at  common  law,  it 
is  clear  that  the  corporation  itself  has  not  by  any  by-law  dele- 
gated any  of  them  to  the  common  council*  and  that  body, 
therefore,  cannot  wail  itself  of  the  common-law  jurisdiction 
vested  as  an  inherent  right  in  the  corporation  its+lf  to  expel 
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a  member  of  their  own  body.    The  council  derives  ite  juris- 
diction from  the  charter  of  the  corporation." 

It  is  argued  that  the  power  of  removal  of  the  city  counselor 
is  necessary  in  order  properly  to  protect  the  interests  of  the 
city  from  an  incompetent  or  corrupt  incumbent,  and  therefore 
it  must  be  inferred  that  the  legislature  recognized  this  power 
as  existing.  Courts  may  not  surmise  or  speculate  as  to  the 
causes  or  reasons  for  legislative  enactments.  With  the  rea- 
sons for  conferring  or  withholding  a  power  the  courts  have 
no  concern.  They  must  interpret  the  statute  as  they  find 
it  The  same  argument  was  made  in  People  v.  Woodruff,  32 
N.  Y.  355.  After  stating  the  serious  consequences  which  it 
was  claimed  would  be  entailed  upon  the  community  under 
the  interpretation  given,  the  court  said: 

**•  "To  obviate  these  alarming  and  startling  results  it  is 
contended  that  we  are  to  imply  and  infer  an  intent  on  the 
part  of  the  legislature  to  have  the  power  lodged  in  the  comp- 
troller, in  the  first  instance,  remain  with,  and  to  be  exercised 
by,  him  whenever  the  exigency  should  arise  which  might  call 
for  it.  It  is  a  dangerous  principle  to  imply  power  when  it  is 
not  conferred  by  legislative  authority  in  clear  and  distinct 
terms.  It  is  always  competent  for  the  legislature  to  speak 
clearly  and  without  equivocation,  and  it  is  safer  for  the  judi- 
cial department  to  follow  the  plain  intent  and  obvious  mean- 
ing of  an  act  rather  than  to  speculate  upon  what  might  have 
been  the  views  of  the  legislature  in  the  emergency  which  may 
have  arisen.  It  is  wiser  and  safer  to  leave  to  the  legislative 
department  to  supply  a  supposed  or  actual  casus  omissus  than 
attempt  to  do  it  by  judicial  construction." 

The  position,  character,  and  duties  of  the  officer  created  by 
the  act  are  important  considerations  upon  the  principle  under 
discussion.  He  is  required  to  be  an  attorney  of  five  years9 
practice,  to  give  a  bond  of  five  thousand  dollars  for  the  faith- 
ful performance  of  his  duties,  and  to  devote  his  entire  time 
-to  the  duties  of  the  office.  He  must,  therefore,  abandon  all 
his  other  legal  business.  He  is  made  the  legal  adviser,  not 
only  of  the  common  council,  but  of  all  the  other  departments 
of  the  city  government  and  the  boards  thereof,  except  the 
board  of  police  commissioners.  It  is  apparent  that  the  legis- 
lature contemplated  that  a  man  of  high  standing  and  char* 
acter  in  his  profession  should  be  appointed  to  this  important 
position.  Is  it  unreasonable  to  infer  that  the  legislature 
intended  to  place  this  important  office  beyond  the  control  or 
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fear  of  any  other  department?  That  such  a  man  should 
become  incompetent,  corrupt,  and  neglectful  of  his  duties 
would  be  an  exception  to  the  rule.  If  it  be  said  that  the 
exception  might  arise,  it  may  likewise  be  said  that  in  the 
-change  of  administrations,  when  the  political  complexion  of 
the  common  council  might  change,  false  charges  might  be 
made  for  political  purposes  in  order  to  SY1  remove  the  incum- 
bent, and  replace  him  by  another  of  the  same  political  faith 
as  the  council.  Experience  has  demonstrated  that  there  is  at 
least  as  much  danger  of  the  one  as  of  the  other.  These  con- 
siderations may  have  had  weight  with  the  legislature.  The 
reasons  for  a  fixed  term  without  the  power  to  remove  may 
have  bad  greater  weight  with  legislators  than  the  risk  of  mal- 
feasance or  misfeasance  on  the  part  of  the  officer.  They  may 
well  have  deemed  it  important  that  the  head  of  such  a  depart* 
ment  should  be  free  from  all  fear  of  removal  or  interference 
on  the  part  of  the  common  council.  If,  however,  it  was  a  casus 
omissus  on  the  part  of  the  legislature,  it  is  one  which  the 
legislature  and  not  the  courts  must  supply. 

No  support  for  the  position  of  respondents  can,  we  think, 
be  found  in  the  charter  itself.  The  subject  of  removals  is 
completely  covered  by  its  provisions,  and  it  excludes  remov- 
als in  any  other  manner  than  is  there  provided.  Elective 
officers,  with  few  exceptions,  can  be  removed  for  cause.  This, 
under  the  well-established  rule,  excludes  the  power  to  remove 
at  will.  Certain  appointive  officers,  under  the  charter,  can 
be  removed  at  will,  without  charges  or  trial:  Charter,  c.  4, 
sec.  19.  This  likewise  excludes  the  power  to  remove  for 
cause.  Where  the  power  to  remove  at  will  is  given,  the  law 
does  not  contemplate  that  the  officer  may  be  put  to  the 
expense  of  a  trial  for  cause,  and  have  charges  of  official  mis- 
conduct placed  before  the  public:  Dillon  on  Municipal  Corpo- 
rations, sec.  183,  4th  ed.,  sec.  245;  State  v.  Common  Council, 
25  N.  J.  L.  536;  Speed  v.  Common  Council f  97  Mich.  198,  and 
authorities  there  cited;  State  v.  Somers,  35  Neb.  322;  Craw* 
ford  v.  Township  Boards%  24  Mich.  248.  In  Mead  v.  Treasurer 
-etc.,  36  Mich.  416,  418,  it  is  said: 

"The  general  statute  concerning  removals  contains  no  pro- 
vision applicable  to  superintendents  of  the  poor.  Hence, 
there  would  seem  to  be  no  provision  for  the  removal  of  these 
officers  except  the  specific  regulation  in  the  supervisors'  act. 
It  would  therefore  seem  that  the  legislature  ST*  meant  to 
-confer  on  the  supervisors  a  power  to  remove  on  the  two  speci* 
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fled  grounds,  bat  had  no  intention  to  give  the  right  on  any 
other  ground,  or  to  delegate  to  the  supervisors  a  discretionary 
general  power  to  remove.  The  provision  in  the  supervisors' 
act,  in  so  far  as  it  applies  to  superintendents  of  the  poor, 
would  be  rendered  entirely  gratuitous  if  a  general  authority 
to  remove  were  to  be  implied,  or  should  be  considered  as  a 
consequence  of  the  power  to  appoint" 

It  is  also  significant  that  the  act  gives  the  common  council 
no  voice,  either  in  the  appointment  or  confirmation  of  the  city 
counselor.  The  absolute  authority  and  the  entire  responsi- 
bility of  his  appointment  are  given  to  the  mayor,  without 
power  of  removal  at  will  or  for  cause.  There  is  nothing  in 
the  act  which  shows  any  intention  on  the  part  of  the  legisla- 
ture to  confer  such  power  upon  the  common  council;  nor  do 
we  think  such  power  is  inherent  in  the  council,  which  is  the 
governing  body  of  the  municipal  corporation,  and  derives  its 
powers  from  express  legislative  enactments. 

The  motion  to  vacate  the  order  must  therefore  be  denied, 
with  costs. 

The  other  justices  concurred. 


The  Writ  of  Prohibition  Lisa  to  prevent  a  oourt  from  exceeding  its 
jurisdiction  in  the  exercise  of  its  judicial  functions:  Bx  part*  Braudlaekt,  2 
Hill,  867;  88  Am.  Dee.  593,  and  note;  Hwih  Yakkma  t.  8uperk>r  Court,  4 
Wash.  665;  Bodley  v.  Archibald,  83  W.  Vs.  829;  0*f»tj  Qaatt  ▼.  Barman, 
84  W.  Va.  87.  A  writ  of  prohibition  can  only  be  invoked  to  restrain  threat- 
ened acts  which  are  judicial  in  their  character:  City  of  Coronado  v.  Sam  Diego, 
07  Oal.  440.  See  the  notes  to  Walcott  t.  Welti,  87  Am.  St  Rep.  494,  and 
Havemeyer  v.  Superior  Court,  18  Am.  St.  Rep.  848;  also  the  extended  note 
to  8tat*  t.  Commissioner*  12  Am.  Dec  604 

Omfiorrs— Removal  of  Municipal  Office*  by  Mator  or  Cokmov 
Council, — A  city  oonncil  may  be  clothed  with  qwm  judicial  authority  io 
connection  with  the  removals  from  municipal  offices:  Carter  v.  Durango,  16 
Col.  534;  25  Am.  St.  Rep.  294,  and  note,  with  the  cases  collected.  But  see 
HaUgrm  v.  Campbell,  82  Mich.  255;  21  Am.  81  Rep.  687.  According  to 
MeUher  t.  tftalty,  41  Kan.  122;  13  Am.  St  Rep,  269,  the  mayor  of  a  city  of 
the  first  elass  has  no  authority  to  remove  a  municipal  officer  in  the  absence 
of  a  statute  or  city  ordinance  conferring  such  power. 

Am  Officer  forfeits  his  right  to  his  office  by  acting  contrary  to  the  nature 
and  duty  of  the  office:  People  v.  Kingston  etc.  Twmpiie  Road  Co.,  S3  Wend. 
198;  85  Am.  Deo.  551.  Intoxication  is  not  "  misfsasanos  »  office,"  and  a 
statute  pronouncing  it  such,  and  providing  for  the  removal  of  the  office*  there- 
for, fc  unconstitutional:  CoaummweaUk  t.  William*  79  Kj.  4S;  42  Am.  Rep. 
204, 
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Bradley  v.  Smith's  Sons.' 

(»  MICHIGAN,  440.] 

Sbtoft,  What  Not  Sobjxct  of. — In  an  action  by  an  assign**  against  * 
creditor  of  the  assignor  to  recover  on  a  claim  or  oboe*  in  action  not  due 
at  the  time  the  assignment  was  made  the  creditor  oannot  set  off  a  claim 
against  such  assignor  which  was  mature  before  that  time. 

8wrorF— Assiohmint  of  Claim.—  One  who  buys  or  takes  an  assignment 
of  a  claim  against  another,  not  negotiable,  takes  it  subject  to  such 
rights  of  setoff  only  as  are  due  at  the  time  of  the  transfer. 

flsroTF,  flow  Construed. — SItoff  Is  a  statutory  right  in  derogation  of  the 
common  law,  and  must  be  strictly  construed. 

Hatch  and  Cooley,  for  the  appellants. 

McKnight,  Humphr$y,  and  Grant,  and  Uioar  Adam$,  ior  the 
respondent 

**•  Hookeb,  J.  The  defendant  was  a  creditor  of  one 
Doyle.  On  March  24,  1891,  it  and  Doyle  made  a  written 
contract,  by  which  Doyle  agreed  to  drive  a  quantity  of  logs 
for  it.  On  the  same  day  plaintiffs  guaranteed  said  contract, 
"  and  the  payment  of  the  men  promptly,  by  W.  H.  Doyle," 
in  45°  writing,  upon  the  contract,  and  in  defendant's  pres- 
ence. Immediately  below  this  guaranty  was  the  following, 
vis: 

" 1  hereby  sell  and  assign  to  F.  E.  Bradley  <fe  Co.  all  my 
right,  title,  and  interest  in  and  to  the  within  contract,  and 
direct  that  all  payments  to  become  due  on  this  contract  to 
me  be  paid  to  them,  W.  H.  Doyle. 

u  Dated  March  24,  1891." 

On  April  7,  1891,  a  contract  was  made  by  telegraph  be- 
tween Doyle  and  the  defendant,  whereby  Doyle  was  to  "  break 
in"  the  logs  for  twenty  cents  per  one  thousand  feet  This 
contract  was  also  assigned  to  plaintiffs,  of  Which  defendant 
was  notified  April  17th.  Under  these  contracts  Doyle  earned 
two  thousand  two  hundred  and  two  dollars,  of  which  three 
hundred  and  sixty-feeven  dollars  was  for  breaking  in.  The 
first  work  was  done  April  23d.  The  plaintiffs  offered  evi- 
dence to  show  that  the  work  was  done  at  their  expense;  but 
this  was  excluded,  and  plaintiffs  excepted.  The  defendant 
proved  its  claim  against  Doyle,  amounting  to  fifteen  hundred 
and  twenty-four  dollars  and  eighty-nine  cents,  which  the 
court  allowed  to  be  set  off  against  plaintiffs'  claim,  to  which 
plaintiffs  excepted. 
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This  raises  the  question  whether  a  creditor  can  set  off 
against  the  assignee  of  a  chose  in  action,  not  doe  at  the  time 
of  the  assignment,  a  claim  which  was  mature  before  that  time. 
Had  both  claims  been  mature,  L  e.,  due  and  payable,  at  the 
time  of  the  assignment,  no  doubt  of  the  right  to  set  off  either 
could  be  entertained.  And  it  is  equally  clear  that  if  the 
assigned  claim  had  been  mature,  an  immature  one  could  not 
be  set  off.  We  find  numerous  cases  sustaining  this  proposi- 
tion, and  one  of  them  (Coffin  v.  McLean,  80  N.  Y.  668)  ap- 
parently denies  the  right  of  setoff  under  the  facts  in  this 
case.     Mr.  Justice  Folger  says: 

"Nor  is  it  [setoff]  permitted,  except  when  the  demands 
are  mutual;  that  is,  where  both  were  due  and  payable  before 
the  transfer  of  either  to  a  third  party." 

401  In  that  case  the  claims  sought  to  be  set  off  were  of  two 
kinds.  Some  fell  due  before  the  assignment  to  the  plaintiff 
and  some  after.  The  obligation  sued  upon  was  joint,  while 
the  claims  sought  to  be  set  off  were  several;  and  this  is  one 
ground  upon  which  that  decision  is  based,  and  applies  to  all 
of  the  claims  sought  to  be  set  off.  The  claims  of  the  latter 
class  were  also  open  to  the  objection  that  they  did  not  fall 
due  until  after  the  assignment.  But  the  question  of  the  right 
to  set  off  a  claim  mature  at  the  time  of  the  assignment  against 
a  plaintiff  assignee  of  an  immature  claim  did  not  necessarily 
arise. 

Three  New  York  cases  are  cited  to  sustain  the  two  reasons 
for  the  decision:  Beckwith  v.  Union  Bank,  9  N.  Y.  211;  Pat" 
tenon  ▼.  Patterson,  59  N.  Y.  574;  17  Am.  Rep.  384;  Jordan  v. 
National  etc.  Bank,  74  N.  Y.  467;  30  Am.  Rep.  319.  The  cases 
of  Beckwith  v.  Union  Bank,  9  N.  Y.  211,  and  Jordan  v.  National 
etc.  Bank,  74  N.  Y.  467, 30  Am.  Rep.  319,  were  cases  where  the 
claims  attempted  to  be  setoff  matured  after  the  assignment  to 
the  respective  plaintiffs.  That  of  Patterson  v.  Patterson,  59  N.  Y. 
574, 17  Am.  Rep.  384,  was  where  a  bond  was  taken  by  plaintiff  'a 
testator,  in  his  lifetime,  conditioned  to  pay  a  sum  to  his  exec- 
utor after  the  testator's  death.  This  was  held  to  be  a  clai  m 
against  which  a  debt  due  from  the  testator  in  his  lifetime 
could  not  be  set  off.  The  opinion  in  this  case  was  also  written 
by  Mr.  Justice  Folger.  In  demonstrating  that  the  cause  of 
action  upon  the  bond  did  not  arise  until  after  the  testator's 
death,  he  asserts  that  a  cause  of  action  does  not  arise  front 
the  contracting  of  an  indebtedness  alone,  but  out  of  the  non- 
performance of  it  as  well;  and  he  cites  authorities  to  sustain 


Jan.  1894.]  Bradley  v.  Smith's  Sons.  56T 

the  proposition  that  a  cause  of  action  does  not  run  from  the 
making  of  a  promise  to  do  some  thing  at  a  future  time,  but 
only  from  the  expiration  of  that  time.  Were  we  to  apply 
this  logic  to  the  present  case  we  should  be  compelled  to 
admit  that,  at  the  time  of  the  assignment,  the  plaintiffs9 
assignor  had  no  demand  whatever,  except  a  contract  to  be 
performed,  whereby  the  defendant  might  later  become  in- 
debted. Had  4**  the  assignment  not  been  made,  the  obliga- 
tion would  have  matured  immediately  upon  the  performance 
of  the  contract  by  Doyle,  and  the  right  of  setoff  by  either 
Doyle  or  the  defendant  would  have  been  complete.  In  such 
case  Doyle's  subsequent  assignment  would  not  deprive  the 
defendant  of  the  right  of  setoff.  But  plaintiffs'  contention 
is  that  if  Doyle  assigned  his  contract  before  it  matured,, 
though  it  were  but  an  hour  before,  his  assignee  could  collect 
the  consideration,  to  the  exclusion  of  the  defendant's  setoff. 
Doyle  is  permitted  to  sell  his  claim  before  it  matures.  Plain- 
tiffs say  to  defendant:  "We  bought  our  claim  against  you 
before  it  was  due,  and,  therefore,  it  was  not  the  subject  of 
setoff  when  we  bought  it.  It  is  true  that  by  the  terms  of 
your  contract  with  Doyle  you  had  a  right  to  become  Doyle's 
debtor,  and  all  rights  that  we  have  acquired  are  those  which- 
Doyle  had  under  the  contract.  We  own  the  claim  against 
you  because  we  bought  it,  and  we  will  collect  it  from  you 
because  when  we  bought  it  there  was  no  claim  against  you. 
It  not  being  due,  there  was  no  debt." 

The  right  of  setoff  has  its  origin  in  the  injustice  of  allow- 
ing a  person  to  collect  a  debt  when  he  is  at  the  same  time 
indebted  to  his  debtor  in  a  sum  as  large,  or  larger,  than  his- 
own  claim.  And  one  who  buys  a  claim  against  another,  not 
negotiable,  takes  it  subject  to  all  rights  of  setoff  due  at  the 
time  of  his  purchase.  If  A  buys  a  claim  due  to-day,  B  can- 
set  off  a  debt  which  is  due.  If,  however,  A  has  bought  the 
claim  half  an  hour  before  midnight,  the  rule  is  said  to  be 
otherwise,  though  it*  is  difficult  to  see  much  difference  in. 
defendant's  equities  in  the  two  cases. 

It  is  urged  that  the  assignor  had  merely  a  contract,  which 
performance  would  ripen  into  a  valid  demand.  This  he  sold,. 
and  plaintiffs  took  it  with  all  its  obligations  and  equities. 
As  the  assignor  could  not  avoid  defendant's  right  of  setoff  if 
be  had  kept  it,  and  could  not  convey  any  45S  greater  right 
than  he  had,  it  is  said  that  plaintiffs  took  no  more  than  the 
assignor  could  convey.    Until  performance,  the  plaintiffs  had 
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no  claim  against  defendant.  Coincident  with  the  maturity  of 
the  demand,  the  right  of  setoff  attached.  There  is  apparent 
force  in  this  reasoning. 

The  case  of  Stewart  v.  Anderson,  6  Cranch,  203,  is  a  case 
decided  by  Chief  Justice  Marshall,  which  seems  to  recognize 
the  doctrine  that  the  assignment  of  a  claim  before  maturity 
does  not  relieve  it  from  setoff.  On  April  25,  1807,  A  gave 
H  a  note,  which  came  to  the  hands  of  plaintiff,  Stewart,  by 
assignment  on  August  14th,  being  before  maturity,  the  note 
being  due  about  October  25,  1807.  On  June  29,  H  gave  A  a 
note  payable  in  sixty  days,  i.  e.,  August  31,  1807.  Stewart 
brought  an  action  against  A,  who  was  allowed  to  set  off  his 
note  against  H.  It  will  be  observed  that  Stewart  acquired  a 
claim  that  was  not  due,  yet  the  setoff  was  allowed,  and  this, 
too,  though  the  note  set  off  was  not  due;  the  case  differing 
from,  and  going  farther  than,  this  in  that  particular.  It 
Bhould  be  remembered  that  the  act  of  the  Virginia  assembly 
under  which  this  decision  was  made  provided  that — 

"Assignments  of  bonds  ....  shall  be  valid;  and  an 
assignee  ....  may  thereupon  maintain  an  action  of  debt, 
in  his  own  name,  but  shall  allow  all  just  discounts,  not  only 
againBt  himself  but  against  the  assignor,  before  notice  of  the 
assignment  was  given  to  the  defendant." 

It  was  argued  upon  the  trial  that  a  claim  "  could  not  be  a 
just  discount  until  it  became  payable,"  and  that "  money  can- 
not be  offset  before  it  be  due." 

This  case  appears  to  support  defendant's  contention.  But 
it  differs  from  the  present  case,  in  that  there  was  a  debt  which 
had  been  assigned.  It  was  not  a  case  of  executory  contract, 
under  which  a  debt  might  at  a  future  time  be  created.  True, 
this  debt  was  not  due,  but  the  consideration  had  passed.  The 
sum  had  been  earned,  as  454  the  giving  of  the  note  implies. 
The  maker  of  Such  note  was  a  debtor  before  maturity,  and 
the  holder  a  creditor.  Unless  by  reason  of  its  negotiability, 
he  Could  only  dispose  of  such  note  subject  to  equities;  and 
while  we  do  not  find  it  necessary  to  hold  that  the  maker  had 
an  equity  to  the  right  to  set  off  his  existing  claim,  already 
due,  When  the  note  should  mature,  and  do  not  so  hold,  we 
can  see  that  such  a  conclusion,  as  in  the  Cranch  case,  telle 
far  short  of  the  doctrine  that  such  right  should  apply  to  a 
case  of  a  promise  to  pay  at  a  subsequent  date,  when  the 
promisee  should  have  earned  the  amount.  It  is  a  difference 
between  an  existing  obligation  to  pay  money  already  earned, 
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at  a  future  date,  and  an  existing  contract,  where  the  debt 
does  not  exist,  and  will  not,  unless  the  consideration!  what- 
ever it  may  be,  shall  be  performed.  In  the  one  case  the 
holder  of  the  promise  to  pay  has  an  existing  liquidated 
demand,  contingent  upon  nothing,  which  he  will  inevitably 
have  the  right  to  demand  and  collect  at  the  end  of  a  specified 
time.  In  the  other,  he  has  no  such  demand,  but  an  executory 
promise  to  pay  upon  the  performance  of  some  thing  else.  His 
right  of  action,  when  it  accrues,  may  be  a  mere  action  for 
damages  for  a  breach  of  contract.  He  could  not  set  off  such 
right  if  the  promisor  should  sue  him  upon  the  cross-de- 
mand, and  it  is  a  matter  which  may  never  become  a  debt. 
The  case  in  Cranch,  under  the  Virginia  statute,  seems  to 
have  permitted  setoff  in  the  former  case,  but  we  have  found 
no  authority  that  extends  the  rule  to  the  latter. 

Furthermore,  there  is  no  opportunity  to  enlarge  the  doctrine 
of  setoff.  It  is  a  statutory  right,  in  derogation  of  the  common 
law,  and  must  be  strictly  construed:  Woods  v.  Ayres,  39  Mich. 
348;  33  Am.  Rep.  396;  Robbins  v.  Brooks,  42  Mich.  63.  Section 
7365, 3  Howell's  Statutes,  provides  that,  "in  the  following  cases, 
«...  a  defendant  may  set  off  demands  which  he  has  against 
the  plaintiff."  First,  then,  it  must  455  be  a  demand  as  contra- 
distinguished from  a  right  of  action:  Hanna  v.  Pleasants,  2 
Dana,  269;  Gould  v.  Kelley,  16  N.  H.  560;  Drew  v.  Towle,  27 
N.  H.  412;  59  Am.  Dec.  380;  Hepburn  v.  Hong,  6  Cow.  614. 
If  the  demand  has  been  assigned  to  the  plaintiff,  a  demand 
existing  against  his  assignor  at  the  time  of  the  assignment, 
and  belonging  to  such  defendant  before  notice  of  assignment, 
may  be  set  off,  if  it  was  such  as  might  have  been  set  off 
against  the  assignor  while  it  belonged  to  him:  3  Howell's 
Statutes,  sec.  7365,  subd.  8.  The  language  of  this  subdivision 
is  a  little  blind,  by  reason  of  the  use  of  the  word  "  by,"  instead 
of  "to,"  in  the  second  line,  but  we  think  that  its  meaning  is 
unmistakable.  This  claim  of  defendant  was  a  proper  Subject 
of  setoff  against  that  of  the  plaintiff  assignees  only  if  it  was 
such  against  the  assignor  while  he  was  the  owner  of  it.  That 
it  was  not  is  plain,  because  this  claim,  i.  e.,  that  assigned,  was 
not  then  due;  and  subdivision  5  provides  that  "it  ean  be 
allowed  only  in  actions  founded  upon  demands  which  could 
themselves  be  the  subject  of  setoff  according  to  law."  Under 
this  provision,  defendant's  olaim,  though  due,  did  not  become 
a  subject  of  setoff  before  the  assignment,  because  the  assignor 
never  had  a  light  of  action  upon  a  demand  which  could  have 
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been  the  subject  of  setoff.  As  there  never  was  a  time,  while 
Doyle  owned  the  contract,  when,  under  this  statute,  defend- 
ant's claim  might  have  been  set  off  against  him,  it  is  not  such 
a  demand  as  can  be  set  off  against  the  assignees:  3  Howell's 
Statutes,  sec.  7365,  subd.  8;  Richards  v.  La  Tourette,  53  Hun, 
623;  Richardi  v.  VUlago  of  Union,  48  Hun,  263. 

The  evidence  shows  that  the  contract  for  driving  the  loga 
was  altered  before  it  was  executed,  at  the  suggestion  of  the 
plaintiffs,  who  were  to  guarantee  performance  by  Doyle.  The 
following  language  was  inserted,  viz: 

"  A  payment  of  fifty  cents  per  thousand  is  to  be  made  when 
the  jam  has  passed  the  east  branch,  and  the  balance  4M 
when  the  rear  is  within  the  boom  company's  limits.  It  is 
understood  that  the  jam  mentioned  is  of  the  T«  logs." 

The  request  of  the  guarantors  that  the  defendant  so  amend 
the  contract  as  to  provide  for  payment  in  installments  is  sig- 
nificant Evidently,  they  were  providing  a  way  for  Doyle  to 
obtain  money  to  do  the  job  with,  and  thereby  lessening  the 
danger  of  their  being  subjected  to  loss  upon  their  guaranty. 
The  defendant  could  not  shut  its  eyes  to  this,  and  was  in 
duty  bound  to  inform  the  guarantors  of  its  intention  to  apply 
the  existing  claim  against  Doyle,  of  which  the  guarantors 
were  ignorant,  in  payment.  This  is  the  more  apparent  when 
we  consider  that  the  guaranty  which  defendant  was  exacting 
included  the  payment  of  the  men  who  were  to  be  employed 
by  Doyle,  and  which  defendant  was  insisting  that  the  plain* 
tiffs  should  assure.  Under  such  circumstances  as  the  plaintiffs 
claim  to  exist,  the  defendant  would  be  estopped  from  setting 
off  its  claim  upon  the  larger  contract  (if  not  both),  which  it 
had  not  disclosed,  to  the  extent,  at  least,  of  the  amount  paid 
by  plaintiffs;  and  this  might  be  so  although  there  was  an 
express  agreement,  of  which  they  were  ignorant,  between 
Doyle  and  the  defendant,  that  the  work  should  be  performed 
and  applied  in  payment  of  defendant's  claim  against  him* 
The  question  of  estoppel  would  be  one  for  the  jury,  under  all 
the  facts  which  could  be  shown  to  bear  upon  it 

The  judgment  will  be  reversed,  and  a  new  trial  ordered* 

The  other  justices  concurred. 


AssiaioraifT— Assignee  Takbs  Subject  to  What  Squirm  ajtd  Oram* 
An  assignee  of  a  chose  in  action  not  negotiable  takes  it  subject  to  aU 
ties  existing  against  it  in  the  hands  of  the  assignor  at  the  time  of  the 
meat:  Tbnms  v.  Shannon,  19  Md.  296;  81  Am,  Deo,  632,  and  note;  Bebe*  ▼. 
Bank,  1  Johns.  529;  8  Am.  Dec  353;  Merrill  t.  Merrill,  3  GreenL  463; 
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H  Am.  Dee.  247;  J<me$  v.  Hardee*,  18  001  4  J.  404;  82  Am.  Dec  180;. 
Foot  t.  Ketckum,  15  Vi.  268;  40  Am.  Deo.  078;  Warner  v.  WhUtaier,  0  Mich. 
188;  72  Am.  Dee.  6*^  and  note;  Robemm  t.  Robert*  20  Ind.  166;  83  Am.  Dec 
806,  and  note. 

8nrorF—  CovsvRUonojr  OF  Statute.— The  statute  relating  to  counter- 
claims ought  to  be  liberally  oonatraed  to  the  end  that  all  controTeraiee  com* 
hag  fairly  within  its  terms  may  be  settled  in  a  single  action  between  the 
partiest  WaU  t.  Wheeler  etc,  Mfg.  Co.,  23  Or.  297;  note  to  Woodrvff  v. 
Oamer,  89  Am.  Dec  484. 

8btoff— What  Not  8ubjzot  to. — Where  an  insoWent  assigns  for  the 
benefit  of  his  creditors  a  note  past  due,  a  court  of  equity  will  not  set  off, 
against  such  note  in  the  hands  of  the  assignee,  an  acceptance  of  the  insoU 
rent  whioh  was  not  due  at  the  time  of  the  assignments  Loekmood  v.  Beck* 
with,  6  Mich,  108;  72  Am.  Dee.  69. 


Dean  v.  Crall. 

(98  Michigan,  691.) 

EaTOPPXL — Fliaddto. — An  estoppel  in  pais,  constituting  the  basis  of  a  right 
of  action  and  ground  of  relief,  or  relied  upon  as  a  defense,  must  be 
pleaded  in  equity  esses,  but  need  not  be  pleaded  in  action*  at  law. 

George  8.  Clapp  and  Sp afford  Tryon,  for  the  appellant. 

A.  L.  Hammond  and  M.  L.  Howell,  for  the  respondent 

M1  Hooker,  J.  One  Samuel  W.  Bishop  executed  to  the 
plaintiff  two  promissory  notes  for  two  hundred  dollars  each. 
To  these  notes  he  forged  the  name  of  the  defendant,  Crall. 
For  this  crime  it  appears  Bishop  was  convicted  and  sent  to 
the  penitentiary.  Plaintiff  and  his  attorney  went  one  night, 
about  eleven  o'clock,  to  the  house  of  the  defendant,  Crall,  and 
under  threats  then  made  by  them,  he  was  induced  to  pay  the 
notes.  Crall  afterwards  sued  plaintiff  to  recover  the  money 
so  paid,  on  the  ground  that  it  was  obtained  from  him  by 
duress,  and  recovered  judgment.  Plaintiff  then  asked  to 
have  that  judgment  against  him  set  aside,  promising  to  pay 
the  amount  and  costs  if  that  was  done.  The  judgment  was 
set  aside.  Plaintiff  paid  ■•*  Crall  the  amount  and  costs 
thereof,  and  received  back  from  him  the  notes  here  in  contro- 
versy. Plaintiff  thereupon  brought  this  suit  against  Bishop 
and  Crall,  declaring  upon  the  common  counts  alone.  Defend- 
ant, Crall,  demanded  a  bill  of  particulars,  which  was  furnished, 
and  contained  only  copies  of  these  notes,  with  the  statement 
that  they  constituted  his  cause  of  action  in  the  case.    Defend- 
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ant  filed  an  affidavit  with  his  plea,  denying  the  execution  of 
the  notes. 

Upon  the  trial,  plaintiff  sought  to  recover  against  Crall 
solely  upon  the  ground  of  an  estoppel.  The  estoppel  is  based 
upon  the  plaintiff's  testimony  that  the  defendant,  Crall,  once 
told  him  that  the  notes  were  all  right;  that  he  would  stand 
by  them  and  see  them  paid.  This  conversation  took  place 
March  3d.  The  payment  by  defendant  to  plaintiff  under 
duress  was  made  March  28th.  The  notes  were  received  back 
from  Crall  August  12th,  when  plaintiff  paid  the  amount  of 
the  judgment  Crall  had  recovered  against  him. 

We  have  carefully  examined  the  evidence,  and  think  that 
it  does  not  show  a  state  of  facts  which  can  be  held  to  give 
rise  to  an  estoppel.  The  notes  were  forgeries,  and  there  is 
evidence  that  the  defendant  promised  to  pay  them.  The 
evidence  is  not  very  clear  that  the  plaintiff  was  misled  into 
the  belief  that  the  signatures  were  genuine,  though  perhaps 
that  question  was  a  proper  one  for  the  jury.  But  an  estoppel 
cannot  exist  unless  one  is  misled  to  his  injury  by  reason  of 
his  belief  in,  and  reliance  upon,  the  representations  alleged, 
and  we  find  nothing  of  the  kind  here:  Palmer  v.  Williams,  24 
Mich.  328.  We  are  not  referred  to  any  evidence  tending  to 
show  that  the  plaintiff  lost  any  opportunity  to  collect  from 
Bishop,  or  was  in  any  way  worse  off  when  he  was  told  by  the 
defendant  that  the  notes  were  forgeries  than  he  was  at  the 
time  the  promise  to  pay  was  made.  It  is  argued  that  he 
might  have  attached  the  5*s  property  of  Bishop,  but  the 
charge  alone  is  cited  to  support  the  proposition.  No  proof  is 
referred  to,  showing  that  he  had  either  opportunity  or  desire 
to  make  his  debt  by  attachment  against  Bishop. 

It  is  contended  that  under  the  rule  laid  down  in  the  case 
of  Gooding  v.  Underwood,  89  Mich.  187,  190,  and  Pearson  v. 
Hardin,  95  Mich.  360,  it  was  necessary  to  set  up  the  estoppel 
in  the  declaration.  It  is  the  settled  rule  in  Michigan  that  in 
equity  cases  an  estoppel  in  pais  must  be  pleaded,  where  it 
constitutes  the  basis  of  a  right  to  sue  and  ground  of  relief,  or 
is  relied  upon  as  a  defense:  Cicotis  v.  Qagnier,  2  Mich.  881; 
Moran  v.  Palmer,  18  Mich.  867;  Connerion  v.  Millar,  41  Mich. 
608;  Dale  v.  Turner,  34  Mich.  405.  With  the  exception  of  the 
two  oases  cited,  it  is  believed  that  it  has  not,  in  this  state, 
been  held  necessary,  in  actions  at  law;  and  these  cases  are 
like  the  one  at  bar,  where  the  respective  causes  of  action  were 
based  solely  and  entirely  upon  estoppel.    In  England  it 
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formerly  no  uncommon  thing  to  plead  en  estoppel  bj  way  of 
defense.  Indeed,  where  the  scheme  of  pleading  was  designed 
to  eliminate  unnecessary  question*,  and  reduce  the  case  to  a 
single  issue,  it  was  a  natural  and  proper  oourse,  and  some 
cases  have  held  that  it  waft  accessary  to  plead  *n  estoppel  of 
record.  A  similar  practice  prevailed  to  some  extent  in  cases 
of  estoppel  in  pais,  and  it  seems  to  have  been  thought  advan- 
tageous to  do  so,  instead  of  proving  it  under  the.  general  issue: 
Needier  v.  Bishop  of  Winchest^r%  H[ob-  220  a;  Treviban  ▼.  Law- 
rence, 2  Ld.  Ray  in.  1051;  Sanderson  v.  Collman,  4  Man,  A  Q» 
209;  Darlington  v.  Pritshard,  4  Man.  &  G.  783;  Veale  v.  Warner, 
1  Saund.,  ed.  1871,  576,  and  note.  In  some  of  the  American 
states  an  estoppel  in  pais  can,  be  given  ip  evidence  only  when 
pleaded:  Clauser  v.  Jones,  100  Ind.  123;  Wood  v.  Nicholls,  33 
La.  Ann.  744;  Ransom  v.  Stanberry,  22  Iowa,  ***  334;  ffoble 
v.  Blount,  77  Mo.  242;  Warder  v.  Baldwin,  51  Wis.  450.  But 
at  common  law  it  seems  to  be  settled  that  an  estoppel  in  pais 
need  not  be  pleaded,  and  whatever  difference  in  the  effect 
may  have  onpe  resulted  from  a  failure  to  plead  it,  none  is 
now  recognized :  Sanderson  v.  Collman,  4  Man.  A  O.  220,  222; 
Freeman  v.  Cooke,  2  Ex.  662. 

In  many  instances  it  is  impracticable  to  plead  estoppels, 
as  they  first  come  to  light  upon  the  trial,  in  answer  to  evi- 
dence not  anticipated.  That  is,  perhaps,  not  true  in  the  two 
cases  named,  or  in  this  case;  but  a  case  can  easily  be  imag- 
ined where  the  claim  of  forgery  might  first  come  to  the  knowl- 
edge of  the  plaintiff  upon  the  trial,  and  if  a  plaintiff  were  not 
convinced  of  its  truth  he  might  not  care  to  amend  his  decla- 
ration if  the  opportunity  were  given.  Again,  it  is  somewhat 
illogical  to  say  that  the  estoppel  constitutes  the  cause  of 
action.  On  the  contrary,  as  shown  in  Pearson  v.  Hardin,  95 
Mich.  360,  it  tends  to  establish  the  obligation  alleged  by  way 
of  an  admission,  which  is  receivable  in  evidence  to  establish 
the  signature,  which  admiaakm  becomes  conclusive  of  the  fact 
wbea  all  of  the  elements  of  eatoppel  are  present  We  think, 
therefore,  that  the  adherence  to  the  rule  mentioned  would  be 
unwise,  and  that  these  cases  should  be  overruled  in  this  par- 
ticular. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered. 

McGrath,  0.  J.,  Long  and  Montgomery,  JJ.,  oonourred 
with  Hookbr,  J. 

Grant,  J.    I  can  see  no  good  reason  why  the  same  rule 
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should  not  apply  at  law  as  well  as  in  equity,  where  the  sole 
ground  of  action  is  an  estoppel.  That  it  must  be  pleaded 
in  equity  is  conceded.  The  object  of  pleading  is  to  inform 
the  defendant  of  the  cause  of  action  against  him,  and  the 
ground  upon  which  a  recovery  is  sought.  In  Gooding  v. 
Underwood,  89  Mich.  187, 190,  the  plain  *'*  issue  presented 
by  the  declaration  was  the  acceptance  of  an  order.  In  the 
present  case  it  was  the  making  of  a  promissory  note  which 
was  known  by  the  plaintiff,  before  he  brought  suit,  to  have 
been  forged.  Clearly*  therefore,  he  could  not  maintain  an 
action  on  the  note  itself  as  against  the  defendant.  It  by 
no  means  follows  that  in  every  case  an  estoppel  must  be 
pleaded,  and  it  may  be  conceded  that  plaintiff's  counsel  cor* 
rectly  state  the  general  rule,  that,  where  no  opportunity  to 
plead  an  estoppel  is  given,  it  may  be  given  in  evidence  under 
the  general  issue.  But  this  cannot  be  said  of  either  Gooding 
t.  Underwood,  89  Mich.  187,  or  the  present  case.  It  certainly 
must  be  very  rare  that  the  forgery  of  an  instrument  declared 
upon  can  come  to  the  knowledge  of  the  plaintiff  at  the  trial. 
Under  our  practice,  unless  the  execution  of  the  instrument 
declared  upon  is  denied  under  oath  in  an  affidavit  filed  with 
a  plea,  its  execution  is  admitted,  and  the  plaintiff's  prima 
facie  case  is  made  upon  the  production  of  the  writing.  Plain- 
tiff, in  such  a  case,  has  had  no  opportunity  to  plead  an  es- 
toppel, and,  whatever  the  defense  set  up  upon  the  trial,  the 
plaintiff  may  reply  an  estoppel  without  pleading.  This  rule 
seems  to  me  to  be  founded  in  good  sense. 

But  this  is  solely  a  question  of  practice,  which  should  be 
settled,  whenever  possible,  by  the  unanimous  decision  of  the 
court.  I  therefore  yield  to  the  opinion  of  my  brethren  in  the 
establishment  of  the  rule  that  it  is  not  necessary  to  plead 
an  estoppel. 

Pleading  ah   Estoppel   or  Pais,  Ntoiasrri  Ita.— Thtt  question  la 
thoroughly  diiowd  in  the  monographk  nolt  to  Tffkt  v.  HaA,  17 
tUp.844. 


OASES 


SUPBEME   COTJBT 


MINNESOTA. 


Stewart  v.  Casb. 

(88  MmnoTA,  81] 

▲  Jvxnuii  Oman  Oakicot  Bb  Oallbd  to  Aooovwt  or  a  Oitxl  Actio* 
for  bk  determinations  and  acts  in  his  jndioial  capacity. 

AwnfflOBa— Liability  of. — Assessors  are  owzti  jndioial  officers,  and,  there- 
fore, are  not  liable  to  a  person  injured  by  an  excessive  valuation  of  his 
property  for  the  purposes  of  taxation,  and  the  assessment  not  being 
impeachable  in  a  collateral  proceeding,  an  assessor  cannot  be  held  liable 
on  the  ground  that  he  acted  maliciously,  and  conspired  and  colluded 
with  his  assistants  with  intent  to  injure  the  plaintiff, 

F.  F.  Davis,  for  the  appellant. 
Robert  D.  Russell,  for  the  respondents. 

**  Gilfillan,  G.  J.  The  defendants  were  assessor  and 
assistant  assessor  of  the  city  of  Minneapolis.  In  each  of  sev- 
eral counts  as  a  ••  cause  of  action  the  complaint  alleges  that 
the  defendants,  acting  in  such  capacities,  wrongfully,  unlaw- 
fully, willfully,  and  maliciously  conspired,  confederated,  and 
agreed  together  with  intent  to  injure  the  plaintiff,  and  to 
assess,  and  did  so  assess,  certain  of  his  real  estate  at  certain 
sums,  which  it  alleges  to  have  been  excessive,  inequitable, 
and  overvaluation,  and  that  thereby  he  was  compelled  to  pay, 
and  did  pay,  for  taxes,  a  certain  sum  in  excess  of  what  he 
ought  justly  and  legally  to  have  paid. 

It  is  unquestionable,  and  has  been  from  the  earliest  days 
tjf  the  common  law,  that  a  judicial  officer  oannot  be  called 
to  account  in  a  civil  action  for  his  determinations  and  acta 
in  his  judicial  capacity,  however  erroneous  or  by  whatever 
motive*  prompted*    This  rule,  and  the  reason  for  it  are  no- 

(576) 
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where  more  clearly  and  emphatically  stated  than  by  Mr. 
Justice  Cornell  in  Stewart  v.  Cooley,  23  Minn.  850,  88  Am. 
Rep.  690.  The  only  question  has  been  as  to  its  application 
to  officers  whose  duties  are  largely  ministerial  only,  when 
they  come  to  perform  duties  imposed  on  them  in  their  nature 
judicial  or  quasi  judicial,  as  is  the  case  with  as  assessor 
under  the  tax  laws.  When  he  comes  to  determine  the  value 
of  property  he  exercises  a  quasi  judicial  function;  he  must 
determine  it  upon  his  judgment.  Judge  Gooley,ia  hie  work 
on  Taxation,  page  786,  lays  it  down  that  the  exemption  from 
private  actions  extends  to  assessors.  If  the  rule  protects 
Buch  officers  at  all,  it  protects  them  for  the  same  reason  and 
to  the  same  extent  as  in  the  ease  of  judges  of  courts.  There 
are  but  few  decisions  in  which  the  question  was  directly 
involved.  We  are  not  referred  to,  and  do  not  find,  any  hold- 
ing that  the  exemption  doe*  not  extend  to  such  officers  as 
assessors.  The  cases  of  Weaver  v.  Devendorf,  8  Denio,  117; 
Barhyt*  v.  Shepherd*  35  N.  Y.  238;  WeeUm  A.  &  C*.  v.  Hda** 

48  N.  Y.  518;  Baker  v.  AUen,  21  Pick.  382,  hold  tbat  it  does 
extend  to  them,  and  other  decisions  extend  the  rule  to  other 
officers  when  performing  duties  requiring  the  exercise  of 
judgment:  See  Harrington  v.  Commissoners^  2  McCord,  400; 
Freeman  v.  Cornwall,  10  Johns.  470;  Sage  v.  Laurain,  19  Mich. 
137;  Van  Steenbergh  v.  Bigelow,  3  Wend.  42;  Burton  v.  Fu!t*mf 

49  Pa.  St.  151;  Harman  v.  Tappenden,  1  East,  555;   Wall  v. 
Trumbull,  16  Mich.  228. 

The  same  reason  which  justifies  the  rule  of  exemption  in 
case  •*  of  judges  of  courts  applies  to  assessors,  when  they 
are  determining  the  value  of  property  for  the  purposes  of 
taxation.  Protection  is  not  extended  to  the  judge  for  his  own 
sake,  but  because  the  public  interest  requires  ftill  independ- 
ence of  action  and  decision  on  his  part,  uninfluenced  by  any 
fear  or  apprehension  of  consequenoee  personal  to  himself, 
except  in  so  far  as  he  may  be  accountable  to  the  state  for  the 
manner  in  which  he  shall  discharge  the  duties  intrusted  to 
him.  It  is  also  for  the  public  interest  that  assessors,  in  deter- 
mining values  for  purposes  of  taxation,  should  possess  the 
same  independence.  If  they  were  liable  to  have  the  consid- 
erations upon  which  they  make  their  valuations  impeaohed 
at  the  suit  of  every  dissatisfied  property  owner,  H  is  doubtful 
if  men  fit  to  hold  the  office  could 'be  induced  to  take  it 

Upon  both  reason  and  authority,  therefore,  we  hold  thai  the 
exemption  included  assessors  in  makiag  assessment*  In  the 
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same  extent  that  it  does  judges  in  exercising  their  judicial 
functions. 

The  assessment  being  unimpeachable  in  this  action,  in  con- 
templation of  law  the  alleged  agreement  or  combination  to* 
made  an  excessive  assessment,  even  if  in  so  agreeing  defend- 
ants were  acting  outside  their  quasi  judicial  functions,  did  not 
result  in  any  injury  to  appellant,  and  without  injury  the 
action  cannot  be  maintained.  If  there  were  an  overvaluation, . 
the  law  affords  another  remedy. 

Order  affirmed. 

Vanderburgh,  J.,  took  no  part  in  this  decision. 


Judges — Civil  Liability  fob  Judicial  Acts. — A  judicial  officer  acting- 
in  the  exercise  of  judicial  function!  is  not  liable  for  injuries  caused  by  ao> 
erroneous  decision:  Alexander  r.  Qill>  190  Ind.  485;  Banister  v.  Wakenvm, 
64  Vt.  803;  Pratt  r.  Gardner.  2  Cash.  63;  48  Am.  Dec.  652,  and  note;  Stonr 
▼.  Grave*,  8  Mo.  148;  40  Am.  Dec.  131,  and  note;  Busteed  r.  Parsons,  54 
Ala.  393;  25  Am.  Rep.  688,  and  extended  note.  See,  also,  the  extended 
notes  to  Stewart  v.  Coolcy,  23  Am.  Rep.  692,  and  Yates  v.  Lansing,  6  Am*. 
Deo;  303. 


Clark   v.  Abbott. 

(56  MlWNXSOTA,  88.) 

▲  RaOBirr  For  the  Full  Amount  of  a  Debt  on  a  Payment  or  a  Suit 
LB88  than  that  due  is  a  valid,  irrevocable  discharge  of  such  debt  if  the 
money  paid  for  the  release  was  paid  by  a  third  person  under  no  legal  or 
moral  obligation  to  discharge  the  debt,  and  in  consequence  of  an  agree- 
ment that  such  payment  should  constitute  a  complete  satisfaction. 

Action  to  recover  moneys  paid  for  certain  lands  which  had 
been   conveyed   by   defendant  to   plaintiff,   with   covenant* 
against  encumbrances,  and  of  which  the  plaintiff  had  been 
deprived  by  foreclosure  proceedings  for  the  enforcement  of  a 
mortgage  made  by  defendant  prior  to  the  transfer.     After  the 
liability  of  the  defendant  had  accrued,  his  son-in-law  paid, 
plaintiff  fifty  dollars  under  an  agreement  that  it  should  be* 
accepted  as  a  full  satisfaction  of  all  plaintiff's  claim  against; 
the  defendant     At  the  trial  the  court  refused  to  instruct  the* 
jury  that  the  receipt  given  by  plaintiff  and  purporting  to  be- 
in  full  satisfaction  was,  in  the  absence  of  fraud  or  mistake, 
conclusive  in  favor  of  the  defendant,  and  the  jury  thereupon 
returned  a  verdict  for  the  plaintiff,     A  motion  having  beer*. 
made  for  a  new  trial,  the  court  granted  such  motion  because 
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of  tbe  error  in  denying  defendant**  proposed  fastrnctioa 
■■yrTing  the  receipt,  and  the  plaintiff  appealed  from  ths 
erier  granting  a  new  tri&L 

£#eWte  and  BaM$*r9  tut  tba  apiinUaat 

J&~  D.  &mtuk,  nr  toe  respondent. 

■•  Coixxsa,  J.  It  is  well  settled  that  where  the  amount  of 
a  debt  u  undisputed,  the  receipt  of  a  lea*  com  from  the  debtor 
than  tLe  whole,  upon  an  agreement  to  disehargs  the  entire 
indebtedness  is  not  a  satisfaction,  and  that  such  an  agree- 
ment is  noueufcitemMe  There  is  no  eousMetation,  it  is  said, 
fcr  the  relinquishment  of  a  part  of  the  debt,  and  hence  an 
agreement  so  to  do  is  nudum  pactum.  But  the  principles 
which  can  be  applied  in  such  cases  bare  no  application  in 
the  caws  now  before  nsi  The  respondent*  Abbott,  owed  the 
debt  in  question.  Wetherell  was  voder  no  moral  or  legal 
sbligation  to  pay  any  portion  of  it,  but  he  offered  to  pay  to 
the  creditor,  this  appellant,  the  sum  of  fifty  dollars  in  fall  of 
all  claims  against  Abbott.  The  offer  was  accepted,  the 
moi '  y  paid,  and  the  receipt  given,  M  in  full  to  date."  Here 
was  tue  act  of  a  third  person,  who  owed  no  duty  in  the  prem- 
ises, and  the  consideration  essential  to  sustain  the  agreement 
was  thus  furnished.  The  technical  mason  for  the  application 
ef  the  first  rule  mentioned,  namely,  an  absence  of  consider** 
lion,  no  longer  exists.  When  one  not  the  debtor,  nor  under 
any  legal  or  moral  obligation  to  pay  a  debt,  agrees  to  pay, 
and  doss  pay,  a  sum  less  than  ths  whole  debt*  in  considera- 
tion of  au  agreement  on  the  part  of  the  creditor  to  satisfy  and 
discharge  the  whole,  no  action  will  lie  against  the  debtor  to 
recover  the  balance  of  his  indebtedness:  See  Sonnenberg  v. 
Riedel,  16  Minn.  83;  Maeon  v.  Campbell,  27  Minn.  64;  Schmidt 
v.  Dudwig,  26  Minn.  85;  Laboyteaux  v.  Svigart,  103  Ind.  596; 
Varney  ▼.  Conery,  77  Me.  527;  New  York  State  Sank  v. 
Fletcher,  6  Wend.  85;  Brooke  v.  White,  2  Met  283;  37  Am. 
Sea  95;  Welby  j.  Drake,  1  Car.  &  P.  657;  Henderson  v-  Bio- 
hart,  6  Ex.  99. 

Order  affirmed* 

Vajtobbbumh,  J.,  absent,  did  not  participate* 

&suusB.— Wsnr  koomrtium  or  a  Sub  Law  Tacts  Dus  Oraa&ras 

so  Duohabob  Wholb  Dbbts  See  the  note  to  Qxtim  t.  Steele,  18  Asa, 
St  Rep.  269.  Unlet*  impeached  for  fraud  or  dnrees,  or  trarened  at  not 
genuine,  a  release  under  teal  it  a  defense  to  an  action,  and  the  plaintiff  will 
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not  be  heard  to  allege  that  it  wm  without  consideration,  or  that  t&4  ainonnt 
paid  was,  in  reality,  not  all  that  was  &U4:  Spite  r.  Baltimore  etc.  1R  A  Cfo.f 
76  Mo\  16%;  ft8  Am.  81  Rep.  878,  and  riot*  A  written  acknowledgment  of 
money  m  reewed  **m  full  "for  ft  demand  for  unliquidated  damages,  is  not 
within  the  rale  which  allows  a  simple  receipt  to  he  contradicted  by  parol, 
bnt  is  treated  as  a  release,  and,  nnlosi  obtained  by  fraud,  bars  any  farther 
claim:  Coon  f.  Jftiap,  6  ft.  T.  402;  89  And.  Dec  602  Bee,  farther,  Bttm  ▼. 
Jfeai  ferie*.  ML  A  Ok,  lovMasa  447*  ante,  p.  604,  and  note, 
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[f»  MlHIIBSOTAi  101.) 

Jk  Bntaitft  Fob  thi  FbbiobbUnob  of  a  Comtbaot  Is  Not  Nbobssaby  to 
support  an  action  to  recover  damages  for  its  nonperformance,  if  the  eon- 
tractor  from  whom  the  performance  was  due  upon  demand  had  made4  an 
assignment  lot  the  berieflt  of  creditors,  and  therebjr  disabled  himself 
from  £erfornung  bfe  obligation. 

A  Snoflfr  Ii  AiAowABMt  n?  Eejcrrr  Arria  thB  In  sol  v  in  or  of  the  person 
from  whom  the  demand  is  due,  though  it  is  not  within  the  statutes 
respecting  the  allowance  of  setoffs. 

A  Setoff  Is  Enforceable  Against  an  Assttokm  Fob  tab  BftrfBtr*  or 
CKBbrrbBS,  if  it  is  a  demand  which  became  due  front  the  assignor  at  or 
before  the  making  of  the  assignment 

Acffcm  by  Charleg  Q.  Laybourn  against  the  Flour  City 
Sa6h  atid  Doof  Company,  a  corporation,  to  recover  moneys  due 
for  goods  sold  and  delivered,  The  defendants  pleaded  a  set- 
off arising  but  of  an  agreement  made  by  the  corporation  to 
manufacture  Certain  articles,  and  its  failure  to  do  0d,  which 
agreement  had  been  assigned  to  defendants  before  the  assign- 
ment bjf  the  Corporation  to  plaintiff.  The  trial  o6urt  re- 
fused to'  allow  the  setoff,  and  the  defendants,  after  moving  for 
a  neW  trial,  appealed  frtrtt  the  order  denying  such  motion. 

WiUi$  A.  McDowell,  for  the  appellants. 

CharUs  <?.  Laybourn,  pto  $e. 

IO*  Dickinson,  J.  At  the  time  of  the  assignment  by  the 
insolvent  corporation  of  all  its  property  to  this  plaintiff  for  the 
benefit  of  its  ****  creditors  the  defendants  were  indebted  to 
the  corporation  for  goods  sold  to  the  in.  This  is  an  action  to 
recover  the  amount  of  that  indebtedness.  The  defendants 
assert  the  right  to  set  off  a  claim  against  the  corporation 
which  arose  as  follows:  The  corporation,  by  its  treasurer  and 
managing  agent,  had  made  an  order,  directed  to  the  corpora- 
tion, to  deliver  to  one  Fagan  sash,  doors,  blinds,  and  mould- 
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ings  to  the  amount  of  three  hundred  and  seventy-five  dollars. 
This  was  not  signed,  but  across  the  face  of  it  the  corporation, 
by  its  proper  agent,  wrote  its  acceptance,  with  the  further 
words,  "  Note  received  in  settlement  of  open  account."  By 
assignment,  this  afterwards  passed  from  Fagan  to  these  de- 
fendants, who  now  seek  to  avail  themselves  of  it  by  way  of 
setoff.  At  the  time  the  corporation  made  its  assignment 
under  the  insolvent  law  this  acceptance,  as  it  may  be  called 
for  convenience,  had  not  been  fully  satisfied  by  a  delivery  of 
goods  to  the  amount  specified,  nor  had  there  been  any  demand 
for  the  delivery  of  the  full  amount  of  goods. 

The  unsigned  order  thus  "  accepted  "  hy  the  corporation 
constituted  an  express  agreement  on  its  part  to  deliver  goods 
as  therein  specified;  but  that  was  the  extent  of  its  obligation 
in  the  first  instance.  While  the  conditions  remained  as  they 
were  when  it  was  issued,  the  corporation  could  not  be  called 
upon  to  pay  the  specified  amount  in  money,  nor  could  the 
"  acceptance"  have  been  available  as  a  setoff,  under  the  stat- 
ute, against  a  debt  due  to  the  corporation,  of  the  nature  of 
that  for  which  this  action  is  prosecuted;  but  the  making  of 
the  assignment  under  the  insolvent  law  changed  the  situation 
and  the  legal  rights  of  the  holder  of  this  instrument.  The 
corporation  thereby  disabled  itself  from  performing  the  speci- 
fic obligation  expressed  in  its  written  undertaking,  and  hence 
subjected  itself  at  once  to  the  alternative  liability  to  answer 
in  damages  as  for  breach  of  contract  The  law  does  not  re- 
quire the  doing  of  a  useless  thing,  and,  the  corporation  hav- 
ing thus  disabled  itself  to  specifically  perform  its  agreement, 
a  demand  was  not  necessary  to  convert  the  right  to  demand 
the  goods  into  a  right  to  compensation  in  money.  The  situa- 
tion of  defendants  is  the  same  as  it  would  have  been  if,  before 
the  assignment  in  insolvency,  they  had  demanded  the  goods, 
and  the  corporation,  from  inability  to  comply  with  the  de- 
mand or  from  other  cause,  had  refused  to  deliver  the  same. 

109  Such  being  the  case,  this  demand  was  allowable  as  a 
setoff  by  the  terms  of  the  statute,  which,  "  in  an  action  aris- 
ing on  contract,"  allows,  as  a  counterclaim  or  setoff,  "  any 
other  cause  of  action,  arising  also  on  contract,  and  existing 
at  the  commencement  of  the  action":  Gen.  Stats.  1878,  c  66, 

sec.  97. 

But,  by  reason  of  the  insolvency  of  the  corporation,  such 
a  setoff  is  allowable  in  equity,  even  though  the  case  be  not 
within  the  statute.     The  equitable  right  of  setoff,  or  "  stop- 
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page,"  as  it  was  formerly  called,  was  not  derived  from,  nor  is 
it  dependent  upon,  statutes  (Waterman  on  Setoff,  sec.  398; 
Rothschild  v.  Mack,  115  N.  Y.  1,  8;  Becker  v.  Northway,  44 
Minn.  61;  20  Am.  St  Rep.  543;  Freeman  v.  Lomas,  9  Hare, 
109,  113),  although  its  exercise  is  limited  to  cases  involving 
some  distinct  equity,  independent  of  the  mere  existence  of 
mutual,  but  unconnected,  accounts  or  demands.  The  insol- 
vency of  the  party  against  whose  demand  the  other  party 
claims  the  right  of  setoff  has  been  recognized  as  affording  a 
sufficient  reason  for  allowing  the  setoff  in  equity,  at  least, 
where  the  debt  sought  to  be  set  off  is  already  mature:  Martin 
v.  Pillsbury,  23  Minn.  175;  Hunt  v.  Conrad,  47  Minn.  557; 
Lindsay  v.  Jackson,  2  Paige,  581;  Richards  v.  La  Tourette,  119 
N.  Y.  54;  Pond  v.  Smith,  4  Conn.  297;  Colt  v.  Brown,  12  Gray, 
233;  American  Bank  v.  WaU,  56  Me.  167;  Tuscumbia  etc.  R.  R. 
Co.  v.  Rhodes,  8  Ala.  206;  Krause  v.  Beitel,  3  Rawle,  199;  23 
Am.  Dec.  113;  Chenault  v.  Bush,  84  Ky.  528;  Richardson  v. 
Parker,  2  Swan,  529.  Even  if  it  be,  as  was  considered  in  the 
late  case  of  Fera  v.  Wickham,  135  N.  Y.  223,  that,  in  the  case 
of  an  insolvent  who  has  assigned  his  property  for  the  benefit 
of  creditors,  a  setoff  will  not  be  allowed  of  debts  to  the  insol- 
vent not  due  at  the  time  of  the  assignment,  that  would  not 
defeat  the  right  of  setoff  in  this  case.  The  debt  here  sought 
to  be  set  off  became  a  money  demand,  presently  due,  at  the 
very  instant  when  the  assignment  was  made. 

Our  conclusion  is  that  the  defendants  were  entitled  to  have 
their  demand  set  off  against  that  of  the  plaintiff,  and  the 
order  denying  a  new  trial  must  be  reversed. 

Vanderburgh,  J.,  did  not  take  part  in  this  case. 

Cohtbaot— Nonpkrtobmakos— Damaow. — A  oontraot  to  pay  in  specific 
articles  of  personal  property  beoomet  a  money  debt  only  after  a  demand  and 
refusal  to  pay  over  the  specified  property,  and  nc  money  judgment  can  be 
rendered  on  snob  oontraot  until  that  time:  Weil  v.  Tyler,  38  Ma  545;  90 
Am.  Dea  441,  and  note.  See,  also,  the  extended  note  to  Johnson  v.  Ecans, 
60  Am.  Deo.  679. 

Sstoft  Against  Assign**  or  Insolv*nt.— Where  an  insolvent  makes 
an  assignment  for  the  benefit  of  creditors  of  a  note  past  due,  a  court  of 
equity  will  not  set  off  against  snob  note  in  the  hands  of  the  assignee  aa 
acceptance  of  the  insolvent,  which  was  not  due  at  the  time  of  the  insolvency  t 
Loehoood  v.  BetkwitM,  6  Mich.  168;  72  Am.  Deo.  691 


•w.- 
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Statb  u  Wolfb*. 

[6S  MmnnoTA,  US.) 

A  Pasdov  Mat  Imposb  Ant  Conditio*  that  the  governor  thinks  proper, 

provided  it  it  neither  immoral,  impossible,  nor  illegal. 

A  Pardon  on  Condition  that  the  prisoner  take  up  and  maintain  his  resi- 
dence oat  of  the  state  daring  the  balance  of  his  life  does  not  impose 
any  impossible,  immoral,  or  illegal  condition.  Such  condition  is  there- 
fore valid. 

£rrsR  a  Conditional  Pardon,  thb  Prisonir  Cannot  Bb  Rbcommittxd 
to  tub  Statb  Prison  Without  Ant  Hearing  or  adjudication  upon 
the  mere  order  of  the  governor,  who  has  sought  to  determine  ex  pari* 
that  the  condition  has  not  been  perforated. 

Ajtbr  a  Conditional  Pardon,  Ir  It  la  Claws*  That  is*  Psbsojs 
Pardoned  Has  Not  Complied  With  thb  Condition,  he  must  be 
brought  before  the  court  to  show  cause  why  execution  should  not  be 
awarded  on  his  original  sentence,  and  then  the  court  has  jurisdiction 
to  inquire  and  determine  whether  he  is  the  same  person  who  has  been 
pardoned,  and  if  so,  whether  he  has  violated  the  condition  of  the  pardon. 
He  may,  on  his  part,  present  any  facts  constituting  an  excuse  for  non- 
performance of  the  strict  terms  of  the  condition.  It  is  not  necessary 
that  he  should  be  proceeded  against  by  indictment  or  tried  by  a  jury. 
The  oourt  may,  if  it  chooses,  submit  to  the  jury  an  issue  as  to  whether 
or  not  he  is  the  prisoner  formerly  oonrioted  and  pardoned;  bnt  if  it 
is  found  or  admitted  that  he  \»  $he  same  person,  no  other  or  greater 
formalities  are  required  in  reiterating  the  sentence,  and  returning  him 
to  imprisonment  under  it,  than  when  he  was  brought  up  for  his  original 
sentence. 

Habbas  Corpus.— Ir  a  Prisoner  Has  Been  Pardoned  With  Covnrnox 
that  he  leave  the  state,  and  has  again  been  plaoed  in  prison  without 
any  judicial  inquiry,  on  the  ground  that  he  has  violated  the  condition 
of  his  pardon,  he  must  be  discharged  on  habeas  corpus,  if  the  court 
before  which  he  is  brought  is  not  a  oourt  of  original  criminal  jurisdic- 
tion, and  without  entering  into  a  consideration  whether  he  has  com- 
plied with  his  pardon  or  not.  Such  discharge  will  not  bar  further 
proceedings  instituted  in  a  proper  oourt  for  the  purpose  of  there  deter- 
mining whether  he  should  not  be  again  imprisoned,  because  his  pardon 
had  become  inoperative  for  his  failure  to  comply  with  the  condition 
upon  whioh  it  was  granted* 

Petition  for  a  writ  of  habeas  corpv*  directed  to  the  warden 
of  the  state  prison  to  compel  him  to  bring  Thomas  O'Connor 
before  the  court,  with  the  authority  of  his  imprisonment 
The  prisoner  had  been  pardoned  on  condition  that  he  imme- 
diately leave,  and  remain  beyond,  the  state.  After  his  release 
he  directed  his  wife  to  dispose  of  his  property,  and  to  join 
him.  She  sold  the  property  as  directed,  and  met  him  for 
the  purpose  of  leaving  the  state,  and,  as  they  were  about  to 
take  the  train,  she  was  stricken  with  paralysis.  He  gave  her 
such  attention  as  he  could,  and  concealed  himself  in  the> 
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vicinity  to  avoid  the  public.  Three  days  later,  while  endeav- 
oring to  reach  a  train,  and  take  passage  out  of  the  state,  he 
was  arrested,  and  placed  in  confinement  on  the  theory  that 
he  had  forfeited  the  benefit  of  his  pardon  by  noncompliance 
with  its  condition. 

E.  H.  GiUtn  and  J.  0.  Nethaxoay,  for  the  petitioner. 

H.  W.  Child*,  attorney  general,  for  the  state. 

ht  Mitchell,  J.  As  the  respondent  traversed  none  of 
relator's  allegations  of  fact,  the  petition  for  the  writ  must,  for 
the  purposes  of  this  bearing,  be  taken  as  true.  Therefore,  no 
statement  of  facts  other  than  a  reference  to  this  petition  is 
necessary. 

198  That  the  pardon  granted  to  relator  was  conditional, 
and  that  the  condition  was  a  valid  one,  cannot  admit  of 
doubt.  The  power  to  grant  conditional  pardon  is  oonoeded. 
The  statute  (Gen.  Stats.  1878,  c.  119),  which  is  but  declaratory 
of  the  common  law,  expressly  so  provides. 

A  pardon  being  wholly  a  matter  of  mercy,  the  governor 
may  impose  any  condition  that  he  pleases,  at  least  provided 
it  is  neither  immoral,  impossible,  nor  illegal.  The  condition 
in  this  case,  to  wit,  that  the  prisoner  'Hake  up  his  residence 
out  of  the  state,  and  maintain  the  same  outside  of  the  state 
during  the  balance  of  his  life,"  was  neither  immoral,  impos- 
sible, nor  illegal.  The  fact  that  this  condition  precedes  the 
operative  part  of  the  pardon,  which,  if  taken  by  itself,  would 
be  unconditional,  is  unimportant  Taking  the  whole  instru- 
ment together,  it  is  perfectly  evident  that  the  intention  was 
that  the  pardon  should  be  subject  to  this  condition. 

It  appears  that  about  a  week  after  the  pardon  had  been 
issued,  and  the  relator  discharged,  the  governor,  without 
giving  him  any  opportunity  to  be  heard,  issued  his  order  to 
the  warden  of  the  penitentiary  by  which,  after  assuming  to 
recite  the  condition  of  the  pardon,  and  the  nonperformance 
of  it  by  the  relator,  he  declared  the  pardon  null  and  void, 
and  directed  the  warden  to  arrest  the  relator,  and  return  him 
to  the  state  prison,  to  be  there  kept  in  confinement,  in  accord- 
ance with  the  judgment  of  the  court  before  which  he  had 
been  convicted;  that  upon  the  authority  of  this  order  alone, 
the  relator  was  shortly  afterwards  arrested,  and  without  any 
trial  or  hearing  in  court  or  otherwise,  and,  without  being  given 
any  opportunity  to  be  heard  as  to  whether  he  had  violated  the 
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I: t:  deis  of  bis  pardon,  was  retained  to  the  state  prison, 
"where  be  is  still  conSned. 

The  main  quesiioo,  and  the  one  which  presents  itself  at 
the  thres h?Ii  of  this  case,  is  whether  a  person  who  has  been 
discharged  on  a  conditional  pardon  can  be  recommitted  to 
the  state  prison  without  any  hearing  or  adjudication,  upon 
the  mere  order  of  the  governor,  who  has  assumed  to  deter- 
mine ex  pa-it  that  the  condition  of  the  pardon  has  not  been 
performed.     It  seems  to  us  that  such  a  course  is  warranted 
neither  bj  law  nor  by  a  just  regard  for  the  personal  liberty 
of  the  citisen.     It  is,  of  course,  well  settled  that  if  a  person 
be  pardoned  upon  a  condition,  either  precedent  or  subsequent, 
*which  he  neglects  to  **•  perform,  the  pardon  is  void,  and 
he  may  be  remanded  to  suffer  his  original  sentence;   but 
upon  the  question  whether  he  has  neglected  to  perform  the 
condition,  and  is  therefore  liable  to  be  thus  remanded,  he  is 
entitled  to  a  hearing  and  adjudication.     As  a  pardon    is 
wholly  a  matter  of  mercy,  we  are  not  prepared  to  hold   that 
the  legislature  may  not  provide  that  in  case  of  a  conditional 
pardon  the  governor  may,  even  without  giving  the  person  an 
opportunity  to  be  heard,  determine  whether  the  condition  has 
been  violated,  and,  if  he  determines  that  it  has,  remand   him 
to  the  state  prison;  and  it  may  be  that,  even  in  the  absence 
of  any  statute,  the  governor  would  have  the  right  to  insert 
.such  a  provision  or  condition  in  the  pardon  itself,  for  it  might 
<well  be  argued  that  the  statute  in  the'one  case,  and  the 
-express  provision  of  the  instrument  itself  in  the  other,  con- 
stituted a  condition  to  which  the  prisoner  voluntarily  sub- 
jected himself  by  the  acceptance  of  the  pardon:  See  Kennedy* 9 
cage,  185  Mass.  48,  and  Arthur  v.  Craig,  48  Iowa,  264;  30 
Am.  Rep.  395. 

But  the  pardon  in  this  case  contained  no  such  condition, 
.and  our  statute  is  entirely  silent  as  to  the  mode  of  procedure. 
"The  procedure,  therefore,  in  such  cases,  is  governed  by  the 
rules  of  the  common  law.  We  have  carefully  examined  all 
^the  cases  within  our  reach,  both  English  and  American,  and 
-/find  that,  except  where  otherwise  provided  by  statute  (as  in 
I  Massachusetts),  the  uniform  practice  from  the  earliest  date 
;lias  been  that,  upon  complaint  that  the  person  has  not  per* 
ribrmed  the  condition  of  his  pardon,  a  warrant  is  issued,  upon 
-which  he  is  arrested,  and  committed  to  jail  until  he  can  be 
'brought  before  the  court  for  a  hearing;  that  thereupon  an 
border,  rule,  or  some  such  process  (the  precise  form  of  which 
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is  not  very  material),  issued  by  the  court  in  which  he  was 
convicted  (or  some  superior  court  of  criminal  jurisdiction), 
he  is  brought  before  the  court  to  show  cause  why  execution 
should  not  be  awarded  against  him  on  his  original  sentence. 
The  record  of  his  conviction  is  then  produced.  The  first 
thing  is  that  it  must  appear  that  he  is  the  same  person.  If 
he  pleads  that  he  is  not,  a  venire  to  try  that  fact  is  awarded. 
If  the  jury  find,  or  if  he  confess,  that  he  is  the  same  person, 
then  there  may  be  other  questions  (according  to  the  nature 
of  the  condition  of  the  pardon)  for  the  consideration  of  the 
court,  as,  for  example,  in  this  case,  whether  the  prisoner  had 
had  a  reasonable  time  within  which  to  remove  from  14°  the 
state,  or  whether  he  had  been  necessarily  delayed  in  doing  so 
by  reason  of  the  sickness  of  his  wife.  On  all  such  and  simi- 
lar matters  touching  the  question  whether  he  had  failed  to 
perform  the  condition  of  his  pardon,  the  prisoner  is  entitled 
to  be  heard,  just  as  he  was  entitled  to  be  heard  why  sentence 
should  not  be  passed  on  him  when  he  was  originally  brought 
before  the  bar  of  the  court  for  sentence  after  verdict.  It  is 
competent  for  the  prisoner  in  such  cases  to  present  any  facts 
constituting  an  excuse  for  nonperformance  of  the  strict  terms 
of  the  condition,  as,  for  example,  extreme  poverty  or  sickness; 
and,  if  the  court  is  of  the  opinion  that  such  impediments 
amount  to  a  lawful  excuse,  he  should  be  discharged:  Aickles' 
case,  1  Leach's  Crown  Cases,  390;  Thorpe's  case,  1  Leach's 
Crown  Cases,  896.  note.  If  the  court  is  in  doubt  in  regard  to 
the  facts  which  rest  in  pais,  it  has  been  sometimes  the  prac- 
tice to  take  the  verdict  of  a  jury.  This  was  done  in  Thorpe's 
-case,  1  Leach's  Crown  Cases,  396,  note.  But,  while  we  have 
no  doubt  of  the  right  of  the  court  to  do  this,  we  are  of  opinion 
that  the  prisoner  is  not  entitled  to  the  verdict  of  the  jury  as 
a  matter  of  right  According  to  the  course  of  common-law 
practice,  the  only  issue  that  must  be  tried  by  a  jury  is  whether 
the  prisoner  is  the  same  person  who  was  convicted.  The 
reason  for  this  is  that  otherwise  a  person  might  be  remanded 
to  suffer  punishment  who  has  never  been  tried  by  a  jury. 
But,  if  it  be  found  or  admitted  that  the  prisoner  is  the  same 
person,  no  other  or  greater  formalities  are  required  in  reiter- 
ating the  sentence,  and  returning  him  to  imprisonment  under 
it,  than  were  required  when  he  was  brought  up  for  original 
sentence. 

The  contention  of  relator's  counsel,  based  principally  upon 
the  authority  of  People  v.  Moore,  62  Mich,  496,  that  a  pardoned 
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wiirtfc  sfcsigsil  with  having  violated  the  conditions  of  his 
punka,  asust  fas  arrested  and  tried  in  the  same  manner — that 
is,  uposi  ss  indictment  and  by  s  jury — as  other  offenders 
the  law,  is,  in  our  judgment,  not  only  contrary  to  the 
of  the  common  law  from  the  earliest  timea,  but  pro- 
upon  an  entirely  erroneous  theory  as  to  the  status  of  s 
released  upon  s  conditional  pardon,  and  as  to  the 
nature  of  proceeding!  to  remand  him  to  imprisonment  upon 
nonperformance  of  its  conditions.  If  the  violation  of  the 
conditions  was  a  crime,  as  it  is  in  certain  cases  in  some  juris- 
dictions, and  if  the  person  was  141  charged  with  that  crime, 
of  course  he  would  have  to  he  tried  in  the  same  manner  as 
those  charged  with  any  other  offense;  and,  if  a  second  or  new 
conviction  of  the  original  offense  was  necessary,  the  same 
thing  would  he  true.  Bui  the  nonperformance  of  the  condi- 
tion of  a  pardon  is  not  an  offense.  Neither  is  there  any 
second  trial  and  conviction  of  the  prisoner  for  the  original 
offense.  He  had  been  already  tried  and  convicted  of  the 
crime  of  which  he  was  conditionally  pardoued,  and,  if  he 
violates  the  condition,  the  pardon  is  altogether  void,  and  he 
is  remanded  to  suffer  his  original,  and  not  a  new,  sentence  for 
the  crime  (and  not  some  other)  of  which  he  had  been  already 
convicted*  Without  multiplying  authorities,  we  merely  refer, 
in  support  of  our  views,  to  PeopU  v.  PotUr,  1  Park.  Cr.  47, 
where  the  earlier  cases,  both  English  and  American,  are  quite 
extensively  cited  and  commented  upon. 

Counsel,  however,  makes  the  point  that  upon  relator's  own 
showing  in  his  petition  be  had  violated  the  condition  of  his 
pardon,  and  therefore,  even  if  the  means  by  which  he  was 
returned  to  the  state  prison  were  unlawful,  still  he  ought  to 
be  remanded  to  the  custody  of  the  warden. 

We  are  not  prepared  to  say  that  where  a  person  who  has 
been  thus  returned  to  prison  in  an  illegal  manner  sues  out  a 
writ  of  habeas  corpus  before  a  court  of  competent  original 
criminal  jurisdiction,  such  court  may  not,  on  the  return  to 
the  writ,  hear  and  determine  the  question  whether  the  condi- 
tion of  the  pardon  had  been  performed,  and  if  the  fact  be 
adjudicated  adversely  to  the  prisoner,  remand  him  to  suffer 
his  original  sentence. 

But  this  is  not  a  court  of  original  criminal  jurisdiction,  and 
will  not  enter  into  the  consideration  of  any  such  questions, 
but  will  merely  inquire  whether  the  relator's  present  detention 
is  by  authority  of  law,  and  if  it  is  not,  order  his  discharge. 
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Of  course,  such  discharge  is  no  bar  to  the  institution  of  fur- 
ther proceedings  in  behalf  of  the  state  in  the  proper  court,  ir* 
the  manner  already  indicated,  to  have  the  party  remanded 
to  prison.  We  will  also  add  that  we  do  not  think  that  it 
necessarily  follows,  by  any  means,  from  the  allegations  of 
relator's  petition  that  he  had  failed  to  perform  the  condition 
of  his  pardon.  The  governor's  order  recites  that  the  condi- 
tion was  that  he  should  immediately  leave  the  state.  This 
is  incorrect.  It  was  that  he  should  "  take  up  his  residence 
149  out  of  the  state,11  etc.  No  time  being  specified,  he  had 
what  would  be,  under  all  the  circumstances,  a  reasonable 
time.  We  do  not  care  to  enter  into  any  extended  discussion 
of  the  facts,  but  we  suggest  that  it  appears  that  he  had  a 
family  in  a  distant  part  of  the  state;  also  that  one  of  the 
expressed  rewoos  for  granting  the  purdon  was  that  he  might 
care  for  bis  family,  who,  it  must  bpve  been  expeoted,  would 
either  accompany  or  shortly  follow  him  to  his  new  residence; 
also,  that  be  had  some  property  to  be  disposed  of;  further, 
that  while  he  and  bis  family  were  preparing  to  leave  the 
state,  and  were  about  ready  to  ptart,  bis  wife  was  suddenly 
taken  dangerously  ill,  which  further  delayed  his  intended 
departure.  In  view  of  all  these  facts,  it  is  at  least  an  open 
question  whether  more  than  a  reasonable  time  for  leaving  the 
state  had  elapsed,  and  if  so,  whether  be  had  a  lawful  excuse 
for  not  leaving  sooner. 

It  is  ordered  that  the  relator  be  discharged  from  custody. 

.  Vanderburgh,  J.,  absent,  took  no  part. 


Pardons— Conditional. — Validity  ovi  Sea  the  extended  note  to  State 
▼.  Mclniire,  69  Am.  Dec  $76,  A  conditional  pardon  if  vacated  upon  failure 
of  the  convict  to  perform  the  whole  of  the  condition:  State  v.  Addington,  2 
Bail.  516;  23  Am.  Dec.  150,  and  note.  Where  a  pardon  is  granted  on  con- 
dition that  the  prisoner  leave  the  state  and  never  return,  upon  his  failure 
to  comply,  he  may  be  rearrested  if  he  has  had  ample  opportunity  to  leave 
the  state  and  has  not  done  so;  Ex  parte  Marks,  64  Cal,  29;  49  Am.  Rep.  684; 
State  v.  Barnee,  32  S.  C.  14;  17  Am.  St.  Rep.  832,  and  note. 

Pardon  on  Condition — Breach — Recommitment. — Where  a  prisoner 
has  been  pardoned  on  a  certain  condition,  upon  a  breach  of  the  condition 
the  goreruor  may  revoke  the  pardon  and  recommit  the  recipient:  Arthur  v. 
Craig,  48  Iowa,  264;  30  Am.  Rep.  395.  A  prisoner  pardoned  on  condition 
that  he  leave  the  state  and  not  return,  is  remitted  to  his  original  sentence, 
and  is  not  entitled  to  trial  by  indictment,  or  on  a  written  rule  to  show  cause, 
or  to  receive  any  more  formal  notice  that  an  application  would  be  made  to 
pass  sentenoe  on  him,  than  when  his  sentence  was  originally  passed:  State  v. 
Chancellor,  1  Strob.  347;  47  Am.  Deo.  557,  and  note. 
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Alaib  v.  Northern  Pacific  Railroad  Compact. 

[68  Mdikwota,  10a] 

CllltTWtl.— A  CONTRACT  SPECIFYING  THAT  TH1  VaLUM  OF  PB0KKTT  DgH 

Nov  Exceed  a  Sum  Naked,  and  that  in  the  event  of  its  loss  through 
the  negligenoe  of  a  carrier  the  liability  should  be  limited  to  such  sun. 
If  fairly  and  honestly  made  as  a  basis  of  the  carrier's  charges  and  reepoo- 
bility,  ia  a  jnst  and  reasonable  mode  of  securing  the  dne  proportion 
between  the  amount  for  which  the  carrier  may  be  responsible  and  the 
freight  he  receives,  and  of  protecting  him  against  extravagant  and  fanci- 
ful valuations,  and  is,  therefore,  valid. 

John  H.  Mitchell,  Tilden  R.  Stlmest  and  William  Allen  Butler, 
for  the  appellant. 

Lawler,  Durment  and  Bigelow,  for  the  respondent 

tn  Mitchell,  J.  The  complaint  alleges  the  delivery  by 
plaintiff  to  defendant,  a  common  carrier,  of  eighteen  horses 
for  transportation;  *••  that  seven  of  the  horses,  of  the  value 
of  two  thousand  one  hundred  dollars,  were,  while  in  transit, 
killed  through  the  negligence  of  the  defendant.  Judgment 
is  asked  for  two  thousand  one  hundred  dollars. 

The  answer  admits  the  delivery  and  receipt  of  the  horses 
for  transportation,  their  value,  and  their  loss  through  its 
negligence,  as  stated  in  the  complaint,  but  alleges  that  the 
property  was  delivered  and  received  upon  a  special  written 
contract,  executed  by  both  parties,  containing  the  terms  and 
conditions  on  which  the  defendant  undertook  to  transport  it, 
one  of  which  was  that  "  it  is  hereby  further  agreed  that  the 
value  of  the  livestock  to  be  transported  does  not  exceed  the 
following  mentioned  sums,  to  wit:  Each  horse,  one  hundred 
dollars;  each  ox,  fifty  dollars;  each  bull,  fifty  dollars;  each 
cow,  thirty  dollars;  .  .  .  .  6uch  valuation  being  that  whereon 
the  rate  of  compensation  to  this  company  for  its  services  and 
risks  connected  with  said  property  is  based."  The  answer 
further  alleges  a  tender  of  seven  hundred  dollars,  which  is 
kept  good  by  bringing  the  money  into  court.  This  appeal 
is  from  an  order  sustaining  a  demurrer  to  the  answer  on  the 
ground  that  the  facts  stated  do  not  constitute  either  a  defense 
or  counterclaim. 

The  sole  question  is  whether  this  stipulation  as  to  the  value 
of  the  property  is  valid  and  binding,  so  as  to  limit  the  amount 
of  plaintiff's  recovery  when  the  loss  occurred  through  defend- 
ant's negligence.    As  against  plaintiff's  demurrer  it  must  be 
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assumed  that  this  stipulation  was  fairly  made,  and  for  the 
purposes  therein  expressed. 

How  far,  or  in  what  respects,  a  public  carrier  of  goods  may 
limit  his  common-law  liability  is  by  no  means  a  new  ques- 
tion in  the  courts.  At  common  law  he  was  practically  an 
insurer  of  the  property.  The  rule  imposing  this  extraordi- 
nary liability  had  its  origin  in  considerations  of  public 
policy;  and,  as  the  duties  of  a  common  carrier  are  public  in 
their  nature,  in  the  due  performance  of  which  the  public  at 
large,  as  well  as  the  particular  shipper,  have  an  interest,  and 
as  the  carrier  and  the  shipper  do  not  stand  on  a  footing  of 
equality,  the  latter  often  having  no  choice  but  to  accept  such 
conditions  as  the  former  might  impose,  the  tendency  of  the 
courts  formerly  was  to  hold  that  it  was  against  public  policy, 
or,  as  otherwise  expressed,  not  just  and  reasonable,  to  permit 
a  common  carrier  to  stipulate  for  any  modification  of  his 
oommon«law  liability,  even  by  special  contract  with  his  cus- 
tomer. 

164  But  in  coarse  of  time  the  improved  state  of  society, 
the  introduction  of  better  and  safer  modes  of  transportation,. 
the  diminished  opportunities  of  collusion  and  bad  faith  on 
part  of  the  carrier,  and  other  considerations,  rendered  less 
imperative  the  rigorous  application  of  the  iron  rule  of  the 
common  law.  The  result  has  been  that  the  courts  now 
uphold  as  just  and  reasonable  numerous  limitations  to,  or 
exemptions  from,  the  common-law  liability  of  carriers,  which 
would  formerly  have  been  held  against  public  policy,  and  void. 

In  fact,  it  has  now  become  the  accepted  general  business 
usage  (which  is  itself  strong  evidence  as  to  what  is  in  accord 
with  publio  policy)  for  carriers  and  shippers  to  contract  for 
Some  exemptions  from  the  strict  liability  imposed  by  com* 
non  law.  At  one  time  the  courts  in  England  had  gone  so 
far  as  to  hold  that  public  carriers  might  by  special  contract, 
and  even  by  public  notice,  relieve  themselves  from  liability 
for  the  consequences  of  the  gross  negligence,  or  even  felony, 
of  their  servants. 

This  led,  in  1854,  to  the  passage  of  the  act  commonly 
called  the  "  Railway  and  Canal  Traffic  Act,"  declaring  that 
such  carriers  should  be  liable  for  loss  occasioned  by  their  own 
neglect  or  default,  or  that  of  their  servants,  notwithstanding 
any  notice,  condition,  or  declaration  to  the  contrary,  but 
providing  that  they  might  make  suoh  conditions  with  respect 
to  the  carriage  of  goods  as  should  be  adjudged  "just  and  rea- 
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«onable"  by  the  court  or  judge  before  whom  the  case  should 
be  tried.  It  is  significant  of  the  views  of  parliament  as  to 
what  conditions  would  be  just  and  reasonable,  and  hence  in 
accordance  with  publio  policy,  in  case  of  the  transportation 
of  livestock,  that  this  same  statute  provides  that  no  greater 
damages  shall  be  received  for  any  animal  than  certain 
specified  sums  (presumably  fixed  with  reference  to  the  aver- 
age value  of  ordinary  animals),  unless  a  higher  value  is 
declared  by  the  shipper  at  the  time  of  delivery.  'This  is 
perhaps  not  without  some  Weight  in  considering  the  justness 
and  reasonableness  of  the  conditions  or  stipulations  of  the 
contract  now  before  us. 

It  would  hardly  be  in  point  to  consider  the  English  deci- 
sions under  this  statute  as  to  what  conditions  are  of  Are  not 
"just  and  reasonable/'  further  th&n  to  say  that  beyond  a 
doubt  they  would  uphold  the  validity  of  the  one  how  undef 
•consideration. 

*••  In  the  United  States,  at  least  since  the  case  of  New  Jer- 
sey Steam  Nav.  Co.  v.  Merchant*7  Bank,  6  fitfw.  344,  it  has 
been  the  universal  law  of  this  country  that,  in  the  absence  of 
a  statute  prohibiting  it,  any  common  carrier1  may,  by  special 
contract,  limit  his  common-law  liability,  provided  the  Con- 
tract is  "just  and  reasonable  in  the  eye  of  ffee  law."  We 
adopt  this  form  of  statement  advisedly,  fof  iii  all  the  cades  the 
ultimate  test  applied  by  the  courts  in  determining  whether 
a  condition  limiting  the  common-law  liability  was  or  was  not 
against  public  policy  has  been  whether,  undef  all  the  circum- 
stances, it  was  or  was  not  just  and  reasonable  Iff  the  eye  of  the 
law.  In  the  leading  case  of  Railroad  Co.  V.  Lo€ktft>od}  17  Wall 
357,  the  court  placed  its  decision,  that  A  caffier  Could  not 
stipulate  for  exemption  from  responsibility  fof  the  negligence 
of  himself  or  his  servants,  upon  that  expfdfis  ground.  The 
English  statute  already  referred  to,  in  Using  the  expression 
<4ju6t  and  reasonable/'  but  adopted  the  existing  rule  of  law. 
The  right  of  the  common  carrief  to  limit  his  common-law  lis* 
bility  by  special  contract  was  fully  recognised  by  this  court 
as  long  ago  as  Christenson  v.  American  Express  Con  15  Minn. 
270,  2  Am.  Rep.  122;  but,  in  accord  with  the  great  weight  of 
authority  in  this  country,  we  have  held  that  he  cannot  con* 
tract  for  exemption,  either  in  Whole  of  in  part,  from  liability 
for  the  negligence  of  himself  of  his  servants;  that  such  an 
exemption  is  against  public  policy,  because  it  would  enable 
him  to  put  off  the  essential  duties  of  his  public  employment: 
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Christenson  v.  American  Express  Ca.,  15  Minn.  207;  2  Am. 
Rep.  122;  Sfcriwr  v.  Stoua  City  etc.  Ry.  Co.,  24  Minn.  506;  31 
Am.  Rep.  353;  Chit  v.  Minneapolis  etc.  Ry.  Co.,  96  Minn.  396; 
Moulton  v.  St.  Paid  etc.  Ry.  Co.,  31  Minn.  85;  47  Am.  Rep. 
781;  Boehl  v.  Chicago  etc.  Ry.  Co.,  44  Minn.  191. 

The  case,  therefore,  comes  down  to  a  question  of  the  con- 
struction to  be  placed  on  this  stipulation.  If  the  purpose  of 
it  was  merely  to  place  a  limit  on  the  amount  for  which  the 
defendant  should  be  liable,  then,  clearly,  as  to  losses  resulting 
from  negligence,  it  is  not  just  or  reasonable,  and  is  not  bind- 
ing on  the  plaintiff.  On  the  other  hand,  if  it  was  a  stipula- 
tion as  to  the  value  of  the  property,  fairly  and  honestly  made 
as  the  basis  of  the  carrier's  charges  and  responsibility,  then 
we  think  it  ought  to  be  upheld  1M  as  ft  just  and  reasonable 
mode  of  securing  a  due  proportion  between  the  amount  for 
which  the  carrier  may  be  responsible  and  the  freight  he  re- 
ceives, and  of  protecting  himself  against  extravagant  and 
fanciful  valuations. 

At  this  point  we  may  suggest  that,  so  for  as  the  question 

now  under  consideration  is  concerned,  we  see  no  difference 

between  a  case  like  the  present,  where  the  stipulation  is  that 

the  value  of  the  property  does  not  exceed  a  specified  sum,  and 

one  where  the  value  is  stipulated  to  be  a  specified  sum;  also, 

that  it  makes  no  difference  whether  the  valuation  expressed 

in  the  contract  is  one  previously  named  by  the  shipper  on 

requirement  of  the  carrier,  or  one  inserted  in  the  contract  by 

the  carrier  without  being  named  by  the  shipper,  but  acqui- 

osced  in  by  him.    In  either  case  it  becomes  a  part  of  the 

contract  on  which  the  minds  of  the  parties  meet,  and  on  which 

they  act.    Also,  if  the  purpose  of  the  stipulation  is  a  lawful 

and  proper  one,  the  mere  fact  that  it  may  incidentally  have 

the  effect  of  limiting  the  amount  of  the  carrier's  liability  in 

cage  of  loss  caused  by  negligence  will  not  render  it  invalid. 

Contracts  of  this  kind,  relating  to  the  transportation  of  live- 
stock, are  very  common,  and  their  reasonableness,  at  least  as 
applied  to  that  class  of  property,  seems  to  us  quite  apparent. 
Every  one  may  be  presumed  to  know  approximately  the  aver- 
age value  of  ordinary  domestic  animals,  but  it  is  well  known 
that  many  animals  have  a  special  value  because  of  some 
peculiar  qualities — such  as  speed  or  pedigree — which  are 
not  apparent  from  mere  inspection.  For  example,  a  horse 
which,  to  one  not  acquainted  with  it,  might  not  appear  to  be 
worth  more  than  any  ordinary  horse,  might,  because  of  speed, 
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be  worth  tea  thousand  dollars.  The  agents  of  common  car- 
riers are  not  expected  to  be,  and  usually  are  not,  experts  as 
to  the  special  or  peculiar  value  of  particular  animate.  Ordi- 
narily, they  would  know  nothing  about  the  matter  except 
what  they  learned  from  the  shipper's  statement.  Presum- 
ably the  charges  for  transportation  are  to  a  considerable  extent 
based  on  the  value  of  the  property.  Moreover,  the  measure 
of  care  on  part  of  the  carrier  will  naturally  be  commensurate 
with  the  value  of  the  property  intrusted  to  him.  Consequently 
the  law  always  required  entire  good  faith  on  part  of  the  shipper 
in  stating  the  nature  and  value  of  property  delivered  to  a  car- 
rier for  transportation.  Even  when  the  common-law  liability 
of  16T  carriers  was  enforced  most  rigorously,  the  courts  always 
upheld  limitations  of  it  imposed  for  the  purpose  of  procuring 
a  full  disclosure  of  the  value  of  the  property,  especially  of 
articles  of  unusual  value,  or  subject  to  extra  hazard.  This  is 
illustrated  in  that  numerous  class  of  cases  where  packages 
whose  contents  were  not  open  to  inspection  were  delivered  to 
an  express  company  or  other  carrier  by  the  owner,  who 
accepted  a  receipt  therefore  containing  a  condition  that  in 
case  of  loss  the  holder  should  not  demand  beyond  a  specified 
6um,  at  which  the  article  was  thereby  valued,  unless  a  greatei 
value  was  expressed  or  declared.  But  we  see  no  difference  in 
principle  between  a  case  where  the  value  of  the  property  is 
unknown  to  the  carrier  because  inclosed  in  a  box  and  one 
where  it  is  unknown  because  dependent  on  latent  qualities 
not  ordinarily  ascertainable  by  inspection.  We  think  we  are 
justified  in  taking  judicial  notice  of  the  fact  that  the  maxi- 
mum values  placed  by  this  contract  on  different  kinds  of 
domestic  animals  are  approximately  those  of  average  ordi- 
nary animals  in  the  country  through  which  defendant  does 
business.  By  executing  this  contract  the  plaintiff  stipulated, 
and  in  effect  represented  to  defendant,  that  his  horses  were 
not  worth  to  exceed  one  hundred  dollars  each,  and  that  the 
charges  for  transportation  should  be  based  on  that  valuation. 
Assuming,  as  we  must,  that  the  contract  was  fairly  made  for 
the  purposes  expressed  in  it  we  think  it  ought  to  be  upheld 
as  just  and  reasonable.  It  is  not  in  any  proper  sense  a  con- 
tract for  exemption  from  the  consequences  of  negligence.  In 
this  view  we  are  sustained  by  the  great  weight  of  authority: 
Hurt  v.  Pennsylvania  R.  R.  Co.,  112  U.  8.  831;  Squire  v.  New 
York  Cent.  R.  R.  Co.,  98  Mass.  239;  93  Am.  Dec.  ie2;  Grave$ 
v.  Lake  Shore  etc.  R.  R.  Co.,  137  Mass.  33;  50  Am.  Rep.  282; 
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HUl  v.  Boston  etc  R.  R.  Co.,  144  Mass.  284;  South  A  North* 
Alabama  R.  R.  Co.  v.  Henlein,  52  Ala.  606;  23  Am.  Rep.  578; 
Louisville  etc.  JZL  R.  Co.  v.  Sherrod,  84  Ala.  178;  Harvey  v„ 
Torre  Haute  etc.  R.  R.  Co.%  74  Mo.  538;  LouieviUe  etc  Ry.  Co~ 
v.  Sowell,  90  Tenn.  17;  Duntley  v.  Boston  etc  R.  R.  Co.,  66 
N.  H.  (July  28, 1890). 

We  cite  no  cases  from  jurisdictions  where  contracts  for 
exemption  from  liability  for  negligence  are  upheld,  as  they 
would  not  be  in  point  in  this  state. 

148  In  fact,  it  will  be  found  that  there  are  Tery  few  author- 
ities against  our  views.    Most  of  the  cases,  usually  carelessly 
cited  as  authority  on  the  other  side  of  this  question,  will  be 
found,  on  careful  examination,  to  be  clearly  distinguishable 
and  not  in  point    In  some  of  them  the  stipulation  was  purely 
and  solely  one  arbitrarily  limiting  the  amount  of  recoveryr 
without  regard  to  the  value  of  the  property,  as  in  Moulton  v. 
St.  Paul  etc.  Ry.  Co.,  31  Minn.  85;  47  Am.  Rep.  781.    In  others 
it  was  held  that  the  shipper  never  agreed  to  the  limitation^ 
and  for  that  reason  was  not  bound  by  it.    In  others  the  deci- 
sion was  expressly  placed  on  the  ground  that  both  parties 
knew  that  the  property  was  of  much  greater  value  than  that . 
stated  in  the  contract,  and  arbitrarily  inserted  a  sum  grossly 
disproportionate  to  the  true  value  solely  for  the  purpose  oL 
limiting  the  amount  of  the  carrier's  liability. 

Counsel  for  plaintiff  relies  on  Moulton  v.  St.  Paul  etc.  Ry. 
Co.,  31  Minn.  85,  47  Am.  Rep.  781,  and  Boehl  v.  Chicago  etc. 
Ry.  Co.,  44  Minn.  191,  as  settling  the  law  in  this  state  in  hia 
favor.  The  Moulton  case,  for  a  reason  already  suggested,  i» 
not  in  point,  and  in  that  very  case  this  court  recognized  the 
right  of  the  parties  to  agree  upon  the  value  of  the  property,, 
or  to  fairly  liquidate  the  damages,  in  case  of  loss,  in  accord- 
ance with  the  supposed  value,  and  also  recognized  the  right  of 
the  carrier  to  require  the  disclosure  by  the  shipper  of  the  value 
of  the  property,  to  the  end  that  proper  care  might  be  taken  of 
it,  and  that  the  amount  of  oharges  for  transportation  might  be 
fixed.  The  Boehl  case  makes  no  allusion  to  any  such  stipu- 
lation in  the  contract,  and  contains  nothing  to  indicate  that 
the  point  was  the  basis  of  the  decision,  or  even  in  the  mind 
of  the  court 

A  referenoe  to  the  record  in  that  ease  shows  that  the  con- 
tract contained  a  stipulation  somewhat  similar  to  that  in  thia 
case,  but  that,  while  the  point  that  plaintiff's  recovery  should 

be  limited  to  the  amount  specified  was  made  on  the  trial  by 
▲&  a*  Bv,  vot  xxxix  -  a 
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a  request  to  charge,  the  prominent  issue,  aside  from  that  tjf 
the  defendant's  negligence,  was  whether  the  alleged  contract 
containing  this  provision  was  in  fact  plaintiff's  contract,  and 
the  briefs  of  counsel  show  that  the  point  was  barely  alluded 
to  on  the  argument  in  this  court;  hence,  We  do  not  consider 
the  case  as  an  authority  controlling  the  present  one. 

Counsel  for  plaintiff  have  argued  this  case  on  tbe  assump- 
tion that  defendsnt  knew  at  the  time  of  the  shipment  of  the 
property  that  1M  these  horses  were  actually  worth  two  thou- 
sand one  hundred  dollars,  but  there  is  no  warrant  for  this. 
It  by  no  means  follows,  because  defendant  now  knows  and 
admits  their  value  to  have  been  two  thousand  one  hundred 
•dollars,  that  it  knew  that  fact  when  it  received  the  property. 
What  would  be  the  effect  if  defendant  then  knew  that  fact  is 
a  question  not  now  before  us,  and  which  we  are  not  called  on 
4o  decide.  We  may  say,  however,  that  if  both  parties,  know- 
ing the  actual  value  of  the  property,  arbitrarily  insert  in  the 
bill  of  lading  a  much  less  sum,  grossly  disproportionate  to 
the  real  value,  for  the  purpose  of  limiting  the  liability  of  the 
carrier  for  the  consequences  of  its  negligence,  the  stipulation 
would  be  invalid. 

Order  reversed. 

Vandebbueoh  and  Coium,  JJ.,  absent,  took  no  part 

Cassises  VAUTAPoir  ©»  AirnaLsa— Lncmve  Luhutt  Pon  Nbols> 
-esses  «o  That  Amount.— White  a  common  carrier  cannot,  by  oontaot 
limit  its  liability  for  negligence,  it  may,  by  contract  with  the  shipper,  fix 
the  rata*  of  goods  mtraeted  to  it  for  shipment,  and  estop  him  from  claim- 
fag  that  shay  wars  of  grantor  valaa,  hi  an  aatkm  to  recover  oompamaatua  for 
-their  Um  thnagh  ansa  nagUganoai  BaUoHv.Bark.  17R.L441;  SB  Am.  8a, 
Rep.  881,  and  note*  Pattfc  Eaopnm  Co.  ▼.  /We*  4*  Kan.  4*7$  ft*  Am.  St. 
Rep.  107,  sod  oztanded  note.  The  question  invoked  in  the  prineipal  onos 
•la  thoranghly  dSaeaaaad  in  tho  extemdad  note  to  Oheago  ate,  Bf.  Ok  v. 
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[68  MnntSSOTA,  288.] 
OntTKMUBX  LlSB  TO  RlVIEW  THI  PftOCSBDINGS  Of  THB  COMMOH  COUHCH. 

09  A  Cm  in  removing  a  member  of  the  board  of  lira  commissioners 
where  such  removal  Is  authorised  to  be  made  for  sufficient  eaoss,  and 
after  charges  have  been  preferred  and  a  hearing  given  to  the  soeused 
officer. 

On  Certiorari  thb  Court  Will  Cohsidkb  th»  Evidinob,  not  for  the 
purpose  of  weighing  conflicting  testimony  to  ascertain  the  preponder- 
ance, but  merely  to  ascertain  whether  there  was  any  evidence  at  all  to 
sustain  the  decision  of  the  inferior  tribunal. 

Municipal  Corporations. --Thb  Approval  of  thb  Ma  yob  is  not  necessary 
to  a  resolution  of  the  common  council  preferring  charges  against  an 
officer,  where  such  council,  by  a  vote  of  two-thirds  of  its  men  bers,  is 
authorised  to  remove  an  officer  for  a  sufficient  cause  after  preferring 
charges  asid  giving  him  a  hearing. 

Public  Ofticbrs. — A  Statutb  Authorizing  thb  Removal  or  ah  Orncn 
for  sufficient  cause  means  legal  cause,  and  not  any  cause  which  the 
board  authorized  to  make  such  removal  may  deem  sufficient.  It  must 
be  a  cause  rotating  to  and  affecting  the  administration  of  the  office,  and 
must  be  restricted  to  seme  thing  of  a  suhstaatiel  nature  directly  affect- 
ing the  rights  and  interests  of  the  public  It  must  be  one  attacking  the 
qualifications  of  the  officer,  or  his  performanoe  of  his  duties,  and  show* 
irig  that  he  is  not  a  fit  and  proper  person  to  hold  the  office. 

Public  Officers.—  Chargbs  Against  am  Officer  i*  PfteoBSDiiies  For 
His  Removal  should  specify  the  causes  with  such  reasonable  detail  and 
precision  as  shall  inform  him  what  dereliction  of  duty  is  urged  against 
him. 

Public  Officers.— What  Is  a  Sufficient  Cause  For  thb  Removal  of  ajt 
Officer  Is  a  Question  For  thb  Courts. 

Public  Officers— Removal  of— Insufficient  Charge.— In  proceedings  to 
remove  an  offieer  for  sufficient  cause,  general  charges  without  any 
specification  of  facts  are  not  sufficient  to  support  an  order  of  removal, 
as  where  the  officer  is  charged  with  using  his  official  position  to  gratify 
his  personal  feelings  and  prejudices,  and  acting  without  ability,  impar- 
tiality, and  sense  of  justice,  and  having  no  just  appreciation  of  the 
responsibilities  that  should  characterise  the  discharge  el  his  official 
duties,  and  being  incompetent  and  inefficient. 

B.  C.  Rude  and  A.  L.  Thurman,  for  the  relator*. 

J.  D.  Holmes,  for  the  respondents. 

*41  Mitchell,  J.  By  the  charter  of  the  city  of  Doluth 
all  powers  and  duties  connected  with,  and  incident  to,  the 
government  and  discipline  of  the  fire  department  of  the  city 
are  vested  in  three  commissioners,  called  the  "  board  of  fire 
commissioners/9  who  have  entire  control  of  the  department, 
including  the  appointment  and  discharge  of  all  employees 
connected  with  it,  and  making  their  own  rules  and  regula- 
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tians  for  the  government  of  the  mm.  These  commissioners 
are,  *on  nctninatioii  of  the  major,"  a  appointed  bj  the  com- 
Boo  coznril,"  and  hold  their  office,, for  the  term  of  three 
years.     Tie  charter  provides  that: 

**  Any  member  of  said  board  maj  at  any  time  be  removed 
br  a  voce  of  tw> thirds  of  ail  the  members  elect  of  the  com- 
moo  council  of  said  eity  for  sufficient  cause,  •  .  •  •  provided 
that  the  said  common  council  shall  previously  cause  a  copy 
cf  lie  charges  preferred  against  such  member  sought  to  be 
retired,  and  notice  of  the  time  and  place  of  hearing  the 
same,  to  be  served  on  him  at  least  ten  days  previous  to  the 
dav  so  assigrttd,  and  opportunity  bo  given  him  to  make  his 
defense  personally  or  by  counsel/9 

***  It  is  here  sought,  by  cutiorari,  to  review  the  proceed- 
ings of  the  common  council  in  assuming  to  remove  the  relators 
from  the  of^ce  of  fire  commissioners. 

1.  It  is  urged  by  respondents  that  the  power  of  removal 
from  office  conferred  on  the  common  council  is  purely  admin- 
istrative and  quad  political,  and  therefore  that  their  proceed- 
ings cannot  be  reviewed  on  certiorari* 

Tnat  this  power  may  not  be  u  judicial "  in  the  sense  that  ft 
can  only  be  conferred  upon  the  courts,  in  whom  all  judicial 
power  is  vested  under  the  constitution,  has  nothing  to  do  with 
the  question;  for  there  is  nothing  now  better  settled  than 
that  or-fienn  will  lie  to  review  the  quasi  judicial  acts  and 
proceedings  of  municipal  officers  and  bodies.  Neither  is  there 
an  v  thing  better  settled  than  that  while  the  incumbent  has  no 
vested  right  of  property,  as  against  the  state,  in  a  public 
office,  yet  his  right  to  it  has  always  been  recognised  by  the 
courts  as  a  privilege  entitled  to  the  protection  of  the  law,  and 
that  proceedings,  in  all  cases  where  the  amotion  from  office 
is  for  cause,  upon  notice  and  hearing,  are  adversary  and 
judicial  in  their  nature,  and  may  be  reviewed  on  certiorari 
We  think  there  is  practically  no  conflict  in  the  authorities 
on  this  point,  the  only  difference  among  them  being  merely  as 
to  what  they  will  review  on  such  a  writ  8ome  courts,  restrict- 
ing the  writ  to  its  original  common-law  office,  hold  that  it 
brings  up  for  review  only  the  record,  and  not  the  evidence, 
and  hence  that  they  will  not  look  into  the  evidence  at  all, 
but  merely  inspect  the  record,  to  see  whether  the  inferior 
tribunal  had  jurisdiction,  and  had  not  exceeded  it,  and  had 
proceeded  according  to  law,  or,  as  expressed  in  one  case, 
whether  the  tribunal  u  had  kept  within  its  jurisdiction,  or 
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whether  the  cause  assigned  was  a  cause  for  remoTal  under 
the  statute."    Other  courts  hold  that  the  evidence  may  be 
brought   up,  not   for  the  purpose  of  weighing  it,  to  ascer- 
tain  the  preponderance,  but  merely  to  ascertain  whether 
there  was  any  evidence  at  all  to  sustain  the  decision  of  the 
inferior  tribunal — whether  it  furnished  any  legal  and  substan- 
tial basis  for  the  decision.    The  latter  is  the  doctrine  of  this 
court  as  to  the  office  of  the  writ  of  certiorari.     But,  while  this 
is  so,  we  recognize  the  prime  importance  of  each  department 
of  government  avoiding  any  thing  like  improper  interference 
***  with  the  others  in  the  discharge  of  their  functions;  also, 
that  while  city  councils  and  other  municipal  bodies  may  not 
have  the  power  to  remove  from  office,  except  for  cause,  yet, 
this  power  being  designed  to  insure  efficiency  and  fidelity  in 
the  discharge  of  official  duty,  the  degree  of  incompetency  or 
inefficiency  which  amounts  to  sufficient  cause  for  removal 
must  of  necessity,  within  certain  established  limits,  rest 
somewhat  in  the  sound  discretion  of  the  officer  or  body  in 
whom  the  power  of  removal  is  vested.    We  also  recognize  the 
fact  that  while  in  the  exercise  of  this  power  their  proceedings 
are  quasi  judicial,  and  hence  reviewable  by  the  courts,  yet 
they  are  not  courts,  but  essentially  legislative  and  adminis- 
trative bodies;  and  that  their  action  should  be  considered  in 
view  of  their  nature  and  the  purposes  for  which  they  were 
organized,  and  not  tested  by  the  strict  legal  rules  which  pre- 
vail in  trials  in  courts  of  law.    Hence,  if  such  a  body  has 
kept  within  its  jurisdiction,  and  the  evidence  furnished  any 
legal  and  substantial  basis  for  their  action,  it  ought  not  to  1  e 
disturbed  for  any  mere  informalities  or  irregularities  which 
might  have  amounted  to  reversible  error  in  the  proceedings 
of  a  court.    To  apply  any  other  rule  to  the  proceedings  of 
such  bodies  would  be  impracticable,  and  disastrous  in  the 
extreme  to  public  interests. 

2.  The  first  contention  of  relators  is  that  the  common  conn* 
oil  never  acquired  jurisdiction,  because  the  notice  of  hearing 
and  the  copy  of  the  charges  were  not  served  on  them  as 
required  by  the  charter.  The  particular  objection  is  that, 
when  the  service  was  made  on  them,  the  resolution  of  the 
common  council  preferring  these  charges  against  them  had 
neither  been  approved  by  the  mayor,  nor  passed  over  his  veto, 
as  required  by  the  city  charter:  Special  Laws  1887,  c  2,  subc. 
8,  sea  1.  There  is  no  merit  in  this  point  Under  the  charter 
the  power  of  removal  from  office  is  vested  solely  in  the  con.* 
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boo  council,  and  the  major  baa  do  power  over,  or  control 
of,  their  proceedings  in  presenting  or  investigating  charge* 
against  a  city  official  with  a  view  to  removal  from  office. 
Their  action  in  preferring  charges  against  relators  was  not 
such  an  ordinance  or  resolution  as  conies  within  the  purview 
of  subchapter  3,  section  1,  and  did  not  require  the  approval 
of  the  mavor  before  it  took  effect. 

•••  3.  The  next  question  is  whether  the  charges  presented 
Trers  sufficient  in  law  to  constitute  a  cause  for  removal — 
whether  they  were  sufficient  in  form  and  substance  to  author- 
ise the  common  council  to  proceed.  "Cause,"  or  M sufficient 
cause,*  means  "legal  cause,"  and  not  any  cause  which  the 
council  may  think  sufficient  The  cause  must  be  one  which 
specially  relates  to  and  affects  the  administration  of  the  office, 
and  must  be  restricted  to  some  thing  of  a  substantial  nature 
directly  affecting  the  rights  and  interests  of  the  public  The 
cause  must  be  one  touching  the  qualifications  of  the  officer  or 
his  performance  of  its  duties,  showing  that  he  is  not  a  fit  or 
proper  person  to  hold  the  office.  An  attempt  to  remove  an 
officer  for  any  cause  not  affecting  his  competency  or  fitness 
would  be  an  excess  of  power,  and  equivalent  to  an  arbitrary 
removal.  In  the  absence  of  any  statutory  specification  the 
sufficiency  of  the  cause  should  be  determined  with  reference 
to  the  character  of  the  office  and  the  qualifications  necessary 
to  fill  it:  Bagtfs  corn,  11  Coke,  93  b;  Bex  v.  Richardson,  1  Burr. 
517-S40;  S.Mfc  v.  Zct*,  39  X.  J.  L.  14;  State  v.  McGarry,  21 
Wis.  496;  State  v.  Common  Council,  9  Wis.  254;  People  v. 
IVim/*-*,  94  N.  Y.  451. 

While  the  charges  need  not  be  stated  with  the  technical 
nicety  or  formal  exactness  required  in  pleadings  in  courts,  yet 
they  must  be  specifically  stated  with  substantial  certainty. 
The  specifications  of  the  alleged  causes  should  be  formulated 
with  such  reasonable  detail  and  precision  as  shall  inform  the 
incumbent  what  dereliction  of  duty  is  urged  against  him. 
There  should  be  a  statement  of  charges,  with  a  specification 
of  facts*  constituting  a  sufficient  cause  for  removal,  sufficiently 
c:$ti::ct  to  apprise  the  officer  of  the  grounds  upon  which  the 
cbarp?s  are  based:  Andrews  v.  King,  77  Me.  224;  People  v. 
7Y  •»:  rtcw,  94  X.  Y.  451;  Dillon  on  Municipal  Corporations, 
sec.  2c& 

The  sr.ff.ciency  and  reasonableness  of  the  cause  of  removal 
an*  questions  for  the  courts:  Dillon  on  Municipal  Corpora- 
tions, sec.  2oi  axd  c*ses  cited.    This  has  been  the  settled 


May,  1893.]        State  v.  Citt  of  Dcluth.  699 

law  ever  since  Bagg'$  case,  11  Coke,  93  6,  and  we  are  not  aware 
of  anj  respectable  authority  to  the  contrary.    Of  course,  case.* 
(many  of  which  are  cited  by  respondents)  where  an  officer  or 
body  was  vested  with  an  absolute  power  of  removal  at  discre-| 
tion  are  not  in  point 

***  Upon  examination  of  the  charges  in  this  case  we  are 
clearly  of  opinion  that  they  are  not  sufficient  in  law.  Con- 
sidering them  as  a  whole  they  show  on  their  face  that  they 
were  not  formulated  in  a  very  judicial  frame  of  mind.  They 
read  more  like  a  heated  hostile  declamation  than  a  calm  and 
deliberate  statement  of  charges  with  a  view  to  a  fair  investiga- 
tion. Many  of  them  are  mere  glittering  generalities,  without 
any  statement  or  specification  of  facts,  such  as,  for  example,* 
"  using  their  official  positions  to  gratify  their  personal  feel- 
ings and  prejudices";  "that  neither  ability,  impartiality,  nor 
sense  of  justice  characterises  their  management  of  one  of  the* 
most  important  branches  of  the  city  government ";  "  that  the* 
gratification  of  their  personal  spites  and  prejudices  is  the  para- 
mount motive  often  actuating  and  controlling  then  in  the 
supposed  discharge  of  their  duties";  "that  they  have  no 
just  appreciation  of  the  responsibilities  that  should  charac- 
terize the  discharge  of  the  duties  of  the  important  office  of 
fire  commissioner,"  etc  It  hardly  need  be  said  that  such- 
general  accusations  as  these  are  entirely  lacking  in  any  speci- 
fication of  facts  to  apprise  any  one  of  the  grounds  of  the 
charges  which  he  is  called  on  to  meet 

Borne  of  the  charges,  such  as  that  "the  reasonable  recom- 
mendations and  requests  of  the  common  eounoil  are  treated 
with  the  utmost  contempt"  have  no  relation  whatever  to  the 
administration  of  the  office  of  fire  commissioner,  and  remind 
us  of  some  of  the  charges  in  Bagg'%  case,  11  Coke,  93  6. 

The  first  part  of  the  fifth  charge,  vis.,  failure  to  make 
monthly  reports  to  the  common  council,  as  required  by  the 
•  charter,  was  virtually  abandoned,  no  attempt  having  beei* 
made  to  substantiate  it,  and  hence  may  be  left  out  of  account- 
altogether.  The  only  charges  that  even  attempt  to  state  any 
specific  cause  for  removal  are  the  fourth  and  the  last  part  of 
the  fifth.  Indeed,  these  are  the  only  ones  which  counsel  for 
respondents  seriously  attempts  to  support.  The  fourth  re- 
lates to  the  discharge  of  officers  of  the  fire  department  with- 
out cause,  or  from  improper  motives,  but  is  entirely  lacking; 
in  specifications  of  either  dates  or  names. 
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A?  T  e  !«rd  of  fixe  commissioners  has,  under  the  charter, 
al^:  .:e  pcver  to  discharge  any  of  the  employees  or  officen 
of  i  .*  •iepirtn.ent,  at  their  discretion,  and  may,  in  the  per- 
fonri-  ce  cf  their  duties,  have  had  occasion  to  exercise  this 
pc-rer  fryrquer.rlj,  ao  **•  general  and  indefinite  a  statement 
is  ?jci  sc^^ient  to  advise  them  what  particular  acts  are  the 
fcttsis  of  the  charge.  The  last  part  of  the  fifth  charge,  accus- 
er* the  relators  generally  of  being  **  incompetent'9  and  "ineffi- 
cier^"  without  specifying  wherein  or  in  what  respect,  is  also 
«tirelr  too  Tague  and  general.  We  agree  with  counsel  that 
^incompetency**  and  u inefficiency*  in  the  discharge  of  offi- 
cial duty  may  be  good  grounds  for  removal,  and  that  it  may 
not  be  necessary  to  specify  in  detail  particular  acts  or  facts. 
B  -t  these  words  are  ao  general  that  they  may  mean  any  thing 
or  every  thing  which  might  constitute  good  cause  for  removal. 
For  example,  incompetency  might  result  from  physical  dis- 
ability, from  mental  disability,  or  from  lack  of  integrity,  etc. 
So*  inefficiency  might  consist  of  habitual  neglect  of  duty, 
incapacity  to  preserve  discipline,  or  of  a  variety  of  things. 
Hence,  while  it  is  not  required  to  go  into  details,  yet  the 
charges  ought,  at  least,  to  advise  the  officer  in  what  respect 
he  ia  claimed  to  be  incompetent  or  inefficient.  Our  conclu- 
sion is,  thai  none  of  the  charges  relied  on  are  sufficient  in 
law. 

This  renders  it  unnecessary  to  consider  the  evidence  at  all. 
"We  may  aay,  however,  that  a  perusal  of  it  impresses  us  with 
the  feeling  that  it  furnished  no  reasonable  basis  for  the  action 
of  the  council  in  removing  the  relators  from  office.  It  is  per- 
fectly apparent  that  this  whole  trouble  grew  out  of  a  foolish 
quarrel  between  the  common  council  and  the  board  of  fire 
commissioners  over  the  suspension  by  the  latter  of  a  fireman 
by  the  name  of  Twaddle. 

The  proceedings  of  the  common  council  in  the  matter  are 
quashed. 

Vaxdkbbubsh,  X*  absent,  took  no  part 


sy   Out    Oouvcsl — Rivibw  ss 
-What*  a  paraaa  i»  pww ioa  of  the  oftoaof  city  aldermsa 
Is  mkv  proaaadiaga  takam  by  ths  board  of  aldsmsa  which  disturbs 
him  ia  ths  amjoymaat  of  his  oAoa  his  ramady  is  by  esrtibrari*  Boors!  ©/ 

Aid a  v.  Aarrsa*  IS  OdL  460;  16  Am.  St.  Rep.  216,  sad  note.    A  writ 

el  mtimii  is  aot  ths  appropriate  ramady  for  tatting  tha  legality  of  a  mere 
appoiatmaat  la  a  pablis  ofioa:  Sam  ▼.  Mayor,  63  N.  J.  I*  667.  8aa  tha 
ttaudad  aataa  to  Jfrnajr  v.  Jfarfa*  16  Am.  Das.  07.  and  Dt&mw.  Mi 
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Certiorari— Review  ov  Evidence.  —Certiorari  lies  to  inquire  whether  any 
evidence  has  been  adduced  to  show  aome  essential  fact,  but  not  to  review 
findings  of  fact  when  aomo  competent  evidence  aa  to  them  has  bean  adduced: 
Kttnan  v.  Qoodwin,  17  E.  L  640.  Where  the  evidence  aet  oat  in  the  return 
is  insufficient  to  justify  the  conviction  or  other  judicial  act  complained  of  it 
will  be  quashed  on  certiorari*  Jachon  v.  People,  9  Mich.  Ill;  77  Am.  Dec 
491. 

Officers — Removal — Grounds  Fob. — An  officer  can  be  removed  only  for 
miaoondnct  in  the  management  of  the  office  from  which  his  removal  ia  sought, 
and  such  misconduct  must  constitute  a  legal  oauae  for  his  removal,  and  must 
affect  the  proper  administration  of  the  office:  Speed  v.  Common  Council,  98 
Mich.  360;  ante,  p.  555,  and  note. 

Officers.— Removal  of  Persons  From  Their  Offices  For  Cause  In- 
volves the  exercise  of  judicial  power:  People  v.  8tuart>  74  Mich.  411;  16  Am. 
St.  Rep.  644,  and  note;  Board  of  Commissioner*  v.  Johnson,  124  Ind.  145; 
19  Am.  St.  Rep.  88,  and  note;  StaU  v.  Harrison,  113  Ind.  234;  3  Am.  St 
Rep.  663. 

Officers— Removal — Notice. — Where  an  officer  ia  appointed  for  a  fixed 
term,  and  the  power  of  removal  ia  not  expressly  declared  by  law  to  be  dis- 
cretionary, he  cannot  be  removed  except  for  cause,  and  when  eauae  must  be 
assigned  for  his  removal  he  ia  entitled  to  notiee  and  a  ohance  to  defend: 
HaUgrtn  v.  Campbell,  82  Mich.  265;  21  Am.  St  Rep.  557. 


O'Connor  v.  Dblanby. 

[58  MlKHES  TA,  247.] 

toTEir ant's  Liability  For  Rent.— If  a  Coteitaht  Leasee  the  Common 
Property  at  an  agreed  rent,  and  remains  in  exclusive  possession  thereof 
after  the  term  for  which  his  cotenant'a  share  waa  let  to  him,  he  will  be 
held  to  be  in  in  his  character  aa  a  tenant,  and  therefore  to  be  liable  for 
rent. 

Action  for  an  accounting  and  settlement  of  partnership 
affairs.  The  plaintiff  and  defendant,  in  June,  1885,  dissolved 
a  partnership  theretofore  existing  between  them,  and  agreed 
that  defendant  should  have  exclusive  use  of  the  property  for  the 
first  year  after  that  time,  paying  for  plaintiff's  share  thereof 
interest  at  eight  per  cent  per  annum  on  a  mortgage  for  two 
thousand  dollars.  About  five  years  afterwards  this  suit  was 
brought.  Plaintiff  asked  to  be  allowed  rent  upon  his  share 
of  the  property  for  the  whole  period  of  its  occupancy  by  the 
defendant,  while  the  latter  contended  that  he  was  liable  only 
for  the  single  year  after  the  leasing.  The  trial  court  sus- 
tained plaintiff's  views,  and  the  defendant  appealed. 

A.  E.  Have*  and  0.  H.  Comfort,  for  the  appellant 

/.  F.  Fitzpatrick,  for  the  respondent. 
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Mi  Guulaw,  C.  J.  Except  in  regard  to  the  claim  of 
respondent  for  not  of  his  interest  in  the  real  estate,  the  joiut 
piupoitj  of  the  parties*  there  is  no  question  bat  of  tbo  suffi- 
ciency of  the  evidence  to  sustain  the  findings  of  fact,  and  we 
think  it  sufficient* 

It  is  also  sufficient  to  sustain  the  finding  of  fact  on  the 
claim  for  rent*  But  H  is  objected  that  the  complaint  for  the 
rant  alleges  that  appellant  was  to  pay  the  Taloe  of  the  nee  of 
the  property,  while  the  finding,  not  following  the  pleading,  is 
that  it  was  agreed  appellant  should  pay  for  the  first  year  an 
amount  equal  to  the  interest  on  a  certain  mortgage,  to  wit, 
one  hundred  and  sixty  dollars,  and  that  appellant  held  over  and 
continued  in  possession  after  the  first  year.  On  the  trial  no 
objection  was  made  to  the  evidence  as  to  the  amount  agreed 
on  for  rent,  nor  any  question  raised  of  variance  between  the 
pleading  and  the  proofs,  and  we  must  hold  the  objection  to 


It  is  objected  that*  according  to  the  evidence,  the  defendant 
agreed  to  pay  the  one  hundred  and  sixty  dollars  interest  on  the 
mortgage  to  the  mortgagee,  and  he  did  so,  and  bo  plaintiff 
cannot  recover  it*  Of  course,  it  was  intended  plaintiff  should 
have  the  benefit  of  such  payment,  and,  as  the  amount  so  paid 
was  credited  to  the  defendant  in  the  partnership  account,  it 
was  proper  for  the  court,  in  adjusting  in  one  judgment  all 
matters  between  the  parties  (including  partnership  matters), 
to  credit  the  amount  to  plaintiff,  otherwise  the  pay  inent  would 
be  no  benefit  to  him.  One  credit  offsets  the  other,  and  it 
stands  now  as  though  neither  party  bad  been  credited  with  it 

Where  there  is  no  agreement  between  the  parties,  and  one 
cotenant  is  not  excluded  by  the  other  from  enjoyment  of  the 
common  property,  neither  can  recover  from  the  other  for  the 
use,  rents,  and  profits  of  the  estate.  But,  by  agreement,  one 
may  become  tenant  of  the  other  of  his  part  of  the  estate;  and 
when  the  relation  of  landlord  and  tenant  is  thus  created  we 
think  the  tenant  co-owner,  if  he  ***  remain  in  exclusive  poe» 
session  after  the  term  far  which  his  covenant's  share  was  let  to 
him,  will  be  held  to  do  so  in  his  character  of  tenant,  and  the 
same  rules  will  apply  as  in  case  of  any  other  tenant  holding 
over.  It  was  therefore  correct  to  charge  the  defendant,  dur- 
ing the  time  of  his  so  holding  over,  at  the  rate, of  rent  agreed 
on  for  the  term* 

Order  and  judgment  affirmed. 

Vandulbubqh,  J^  took  no  part  in  this  decision. 
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Cotkvajvoy— Uss  ahd  Occupation  by  Cotbst aht^Liabilitt  Fob  Hints* 
A  tenant  in  common  who  occupies  and  him  the  whole  of  the  common  prop- 
erty himself  it  liable  to  hie  ootenants  for  a  reasonable  rent  therefor  in  the 
condition  in  which  it  woo  when  bo  took  possession:  Early  r.  Friend,  IS 
Gratt.  21;  78  Am.  Dec  640,  aad  extended  note;  Hancock  r.  Day,  1  McMulL 
Bq.  09;  86  Am.  Deo.  293,  and  note;  Anvely  v.  De  Saumurt,  96  8.  C  497;  4 
Am.  St.  Rep.  726,  and  note;  West  v.  Weyer,  46  Ohio  8t.  66;  15  Am.  St. 
Rep.  552;  and  note.  8ee  Graham  w.  Pierce,  19  Qratt.  28;  100  Am.  Deo,  658, 
and  note.  In  the  following  line  of  oaeee  the  federal  rale  is  held  to  be  that 
one  cotenant  ie  not  liable  to  account  to  the  others  for  rente  during  his  nee 
and  ooenpation  of  the  land,  nnleat  there  woe  an  agreement  to  pay,  or  hie 
ventry  and  possession  were  hostile  and  exclusive:  West  r.  West,  90  Ala.  458; 
Davie  v.  Hutton,  127  Ind.  462;  Thompson  ▼.  Jones,  11  Tex.  626;  Belknap  v. 
Belknap,  77  Iowa,  71.  The  nee  or  ooenpation  of  oommon  property  by  one 
tenant  in  oommon  does  not  create  the  relation  of  landlord  and  tenant,  nor 
render  him  liable  for  rent:  Hamby  r.  Wall,  48  Ark.  185;  8  Am.  St.  Ren. 
218,  and  note;  Pice  t.  OokunbeL  12  OaL  414;  78  Am.  Dec  550,  and  note 


Brown  v.  Winona  and  Southwestern  By.  Co. 

(St  ICnrossoTA,  360.] 

Svbbaob  Watibs.— If  av  Ownbb  Imbrovbs  His  Land  for  the  purpose  for 
which  it  is  ordinarily  used,  doing  only  what  Is  necessary  for  that  pur- 
pose, and  being  guilty  of  no  negligence  in  the  manner  of  doing  it,  he  ie 
not  liable  because,  as  an  inoident  of  so  improving,  the  surface  waters 
accumulate,  and  flow  in  a  stream  upon  the  land  of  another. 

Thomoi  8imp$on  and  Henry  M.  Lambtrton,  for  the  appel- 
lant 

Keyes  and  Brown,  for  the  respondent. 

961  Gilfillan,  C.  J.  The  defendant  constructed  its  road, 
running  from  east  to  west,  across  block  2,  in  the  village  of 
Utica,  in  this  state.  For  the  purpose  of  laying  its  track  it 
raised  an  embankment  across  the  block,  taking  the  earth 
from  along  each  side,  thus  making  on  each  side  what  is 
called  a  "  borrow-pit."  The  two  pits  were  connected  by  a 
culvert  through  the  embankment.  On  the  north  side  the 
surface  of  the  ground  slopes  for  a  considerable  distance  tow* 
ards  this  part  of  the  embankment  from  the  north  and  north* 
east  and  northwest,  so  that  the  surface  waters  from  rains 
and  melting  snows  flow  towards  that  part  of  the  embank- 
ment, and,  before  it  was  there,  flowed  over  the  lands  to  the 
south  and  east  The  effect  of  the  embankment  was  to  stop 
the  flow  of  surface  water  in  a  diffused  manner  over  the 
surface  of  the  ground  to  the  south;  to  gather  it  into  the 


Sms.  ▼aiJcl  31  &wri  tLrss^b  tie  calvert  to 
[fxzx  mat.  m£  frm  ^iafc.  a*  2s  jomt  or  easterly 
«oiL  x  ii~«v%£  jx  a  gjeaja  xgian  pi&Lz^l^"*  kit  in  the  same 
2_«:x.     I:  >  n  k  —ii  i  aif    fcr  12*  p— puss  of  the  point 

ba£kzi«£t,  culvert,  and 
Scwir^  irk  a  stream  on 
ji^n^f  *  wr  Aiii.  i^ls  xc  bc:1  cT.tr uit  of  surface  water 
w*iiili  I***  -xkiztsoi  L»  lu*i  res  far  n-ti: 


5^:  ^zk«-i  m.  is  ZLfc£»  sf  2*  wwr>ias:*a  right  to  make  the 

saaersciion  of  the  railroad  in 

-sr^g  railroads  over  similar 

&  t&e  ~*aw*— '  of  doing  the 

was.  ir  efied>  left  to  the  jtirT,  wpon  the  proposi- 
-pcc  wLi:L  respcc-iect's  coccsel  squarely  present  their 
if  I*:*  es^rT.kn-jfnt,  culvert,  and  borrow-pits, 
r  r-i.fo,  and  accessary  to  the  construction  and 
cperati-c:  of  tLe  read,  cL^sed  the  surface  waters  to  accuniu- 
litrjt  ar.  i  £rw  i^  a  tacais,  as  tLer  would  net  hare  done  had 
lX  tLe  na:cral  surface  zf  the  ground  been  disturbed,  upon 
p.i:r.u5i  lar.i,  c^ng  darr.age.  the  defendant  is  liable. 

The  quest! : a  of  the  rights  of  landowners  in  respect  to  sur- 
face waters  has,  in  one  form  or  another,  been  many  times 
before  this  court.  Frcm  the  memorandum  of  the  learned 
ju-ige  who  tried  the  cause  it  is  apparent  that  he  misappre- 
hended to  some  extent  the  decisions  of  this  court  on  the  sub- 
ject. We  are  not  surprised  that  he  did  so,  for  in  some  of  the 
opinions  are  expressions  which,  disconnected  from  the  facts 
of  the  cases  in  which  thej  were  written,  would  point  to  the 
conclusion  at  which  he  arrived.  This  makes  it  proper  to 
analyze  most  of  those  decisions. 

The  civil-law  doctrine  of  servitudes  in  respect  to  surface 
waters  has  never  been  admitted  in  this  state.  Nor  has  the 
common-law  rule  been  admitted,  in  the  rigorous  form  in 
which  it  has  been  expressed  by  some  text-writers  and  deci- 
sions. Surface  water  has  been  styled  a  common  enemy, 
which  every  landowner  may  get  rid  of  as  best  he  can,  and 
every  owner  must  guard  against  as  best  he  may.  We  have 
held  that  each  owner's  absolute  liberty,  in  respect  to  such 
waters,  must  be  modified  by  the  maxim  that  each  must  so 
enjoy  his  own  as  not  unnecessarily  to  injure  another's. 
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Id  O'Brien  v.  St.  Paul,  25  Minn.  331,  33  Am.  Bep.  470,  an 
attempt  was  made  to  state  the  rule  on  the  subject- thus:  "An 
owner  may  improve  his  land  for  the  purpose  for  which 
such  land  is  ordinarily  used,  and  may  do  what  is  necessary 
for  that  purpose.  He  may  build  upon  it,  or  raise  or  lower 
its  surface,  even  though  the  effect  may  be  to  prevent  surface 
water,  which  before  flowed  upon  it,  from  coming  upon  it, 
or  to  draw  from  adjoining  land  surface  water  which  would 
otherwise  remain  there,  or  to  shed  surface  water  over  land  on 
which  it  would  not  otherwise  go."  Any  more  restricted  rule 
*6*  than  this  would  be  likely  to  seriously  interfere  with  the 
proper  improvement  and  enjoyment  of  lands.  Every  land- 
owner must  hold  his  own  land  subject,  so  far  as  surface  waters 
are  concerned,  to  whatever  effect  on  his  land  the  proper  im- 
provement and  enjoyment  of  their  land  by  his  neighbors  may 
have.  In  that  case  the  court  declined  to  decide  whether  in 
any  case  an  owner  can  lawfully  improve  his  own  land  in  such 
a  way  as  to  cause  the  surface  water  to  flow  off  in  streams  on 
the  land  of  another,  but  it  did  decide  that  he  may  not  do  so 
unless  it  be  necessary  to  the  proper  improvement  and  enjoy- 
ment of  his  own  land,  and,  because  the  defendant  had  done 
so  without  such  necessity,  it  held  the  plaintiff  entitled  to 
recover.  Jordan  v.  St.  Paul  etc.  Ry.  Co.,  42  Minn.  172,  is  the 
only  case  in  which  the  facts  presented,  so  that  it  had  to  be 
decided,  the  question  which  the  court  declined  to  decide  in 
O'Brien  v.  St.  Paul,  26  Minn.  331,  83  Am.  Bep.  470.  It  was 
a  case  where,  as  an  incident  or  necessary  consequence  of 
properly  constructing  the  defendant's  railroad,  the  surface 
waters  were  collected  in  a  ditch,  and  flowed  in  streams,  in 
increased  and  injurious  quantities,  on  plaintiff's  land.  The 
court  held  it  came  within  the  rule  stated  in  O'Brien  v.  St. 
Paul,  25  Minn.  331,  83  Am.  Bep.  470,  and  that  plaintiff  could 
not  recover.  In  Hogeneon  v.  St.  Paul  etc.  Ry.  Co.,  81  Minn. 
224,  the  only  attempt  by  defendant  to  improve  its  own  land 
was  by  collecting  the  surface  waters  naturally  resting  on  it, 
and,  by  means  of  ditches,  conducting  them  to,  and  depositing 
them  on,  the  land  of  the  plaintiff.  It  was  held  plaintiff  could 
recover.  The  court  referred  to  the  rule  in  the  O'Brien  case, 
but  held  that  one  may  not  improve  his  own  land  by  merely 
transferring  to  the  land  of  another  a  burden  which  nature 
has  imposed  on  his  own.  In  reference  to  that  decision  the 
court,  in  Jordan  v.  St.  Paul  etc.  Ry.  Co.,  42  Minn.  172,  said: 
"  It  is  only  where  such  shifting  of  the  burden  follows  as  an 
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ient  to  using  or  improving  hi*  land,  aa  Rich  land  is 

ilr  used  or  improved,  that  it  cut  be  justified."    TWnafctp 

V  £2ai**w  ▼.  IMm,  36  Koil  58,  waa  a  ease  where  the  tows 

artijcrrtfjea,  far  the  parpaae  of  relieving  a  highway  from  sur- 

a^ers  ccZTectmg  on  it,  made  ditches  to  conduct  such 

to,  and  discharge  them  on,  the  land  of  the  defendant* 

1  had  o— trwcted  an  omha n  kmeut  to  prevent  the  waters 

hie  land.   Tfceactien  waa  to  restrain  him  from 

ham.    Ko  question  of  liability  of  the  town  was 

a  the  ansa.     The  court  stated  the  question  aa  fellows:  "The 

aa*rial  quastioai  would  aem  to  be  the  right  of  the  defend- 

d  to  procret  his  land  from  the  uicifluw  of  the  surface  water 

the  highway,  chiefly  as  the  resolt  of  heavy  rains." 

isaDy  endeavoring,  in  the  action, 
the  defendants  land,  and  maintain 
it  as  ixsptrg^cTTXind  far  waters  collecting  on  the  highway, 
aad  the  ©wet  held  they  cscld  not  do  this.  In  Pye  r.  City  of 
Xs%ks?jK  3S  Xisn.  S73L 1  Am.  St  Rep.  671,  the  defendant,  in 
i^rcv^-r.  a  tercet,  had  constructed  a  gutter  to  collect  and 
cvct*t  ie  u»  rirer  surface  water  which  had  previously,  fol- 
^^  ~£  a  »nr*I  d«f  ressScn  in  the  ground,  flowed  across  the 

"negligently  and  wrongfully  con- 
xt^i  w*cCj  isscfroeat  in  capacity  to  contain  and  carry 
tNf  ;  *  w*>r.  a~<£  aa  a  eocaeqsenee  it  overflowed,  and  waa 
«n$:  :=:  U^r  aad  irr^rieaa  quantities  upon  the  land  of 
fCv?.::5*  T>*  c*sr>$ect  and  wrongful  constructing  of  the 
gv;:*r  <vc:i  rcc  W  i**=*d  dxng  what  waa  necessary  to  the 
jv-Nvr  hrrcv**=::-ri  of  the  street.  The  opinion  states  five 
f  *%^cv*;:ux»  as  *?  tie  Eability  of  a  municipal  corporation  in 
t**v*vt  t*  serH.-w  w:«t  in  grading  its  strata.  The  fifth  ia 
a*  iw**:  •  Ft:;  a  cf:y  will  be  £ab!eif  h  cofleetaand  gathers 
e^?**^  w*t*c  >y  ar;;i.-fji  means*  seen  aa  sewers  and  drains, 
*roi  c*$5*  ;t  «  tco  the  rhesuses  of  another  in  increased  and 
I  -  ,:-*o;»  ,;v*- :. ;  **.  fcch  aa  act  amounts  to  a  positive  tree- 
r*s*  *  Ju  *y  :\  ^i  xv  aad  exrlaiaed  bvt  the  facta  of  the  case 
t  *n  is  b*ri  ;.b*  pr?rc*£::<ca  waa  correct,  though  aa  a  general 
rule  avv %v*Ke  to  a  Lit  iewse?  in  improving  his  land  for  the 
pur?v\w*  fcr  wbich  seefc  land  is  or&nariry  used  it  may  be 
<r.:u%±*t<d  aa  not  scfF*$ec£y  g?&rded  and  qualified.  The 
)>r\H>er  quah&a&n  of  it  u»  ^ven  at  the  end  of  the  opinion, 
m  stating  the  r*t>oc  far  t£*  dtieoiasf s  liability,  thus:  ~  Hav* 
i&VE  U'tvwptod  tS*  r*»TL  S*w  of  this  water,  undertaken 
to  $v«h*e  up  asd  ccedact  k  in   accchar  direction  by  an 
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artificial  channel,  it  was  incumbent  on  the  city  to  use 
reasonable  care  to  do  this  in  such  a  way  as  not  to 
cause  a  positive  trespass  upon  the  lands  of  others.  To 
fail  to  do  this  is  negligence.  Such  was  the  fact  in  this 
case,  and  this  brings  it  within  the  cases  last  cited.19  As 
M*  thus  qualified  the  proposition  is  within  the  rule  in  the 
O'Brien  case,  for  that  rule  does  not  admit  of  a  landowner 
causing  damage  to  the  land  of  others  by  the  negligent  man- 
ner in  which  he  improves  his  own  land.  Rowe  v.  St.  Paul  etc. 
Ry.  Co.,  41  Minn.  884,  16  Am.  St.  Rep.  706,  was  a  case  of 
obstructing  and  setting  surface  waters  back  upon  plaintiff's 
land.  The  only  point  decided  was  that  a  landowner,  in 
improving  his  own  land,  is  not  obliged  to  provide  for  the 
passage  of  such  waters  as  previously  flowed  from  other  land 
upon  and  over  his  own.  Though  there  were  no  facts  in  the 
ease  calling  for  it,  the  opinion  says,  speaking  of  an  owner's 
rights  with  respect  to  surface  water,  "he  is  not  permitted  to 
collect  in  a  stream  or  body,  and  turn  it  upon  the  lands  of 
others,  to  their  injury";  citing  Bogenson  v.  St.  Paul  etc.  Ry. 
Co.f  81  Minn.  224,  and  Township  of  Blakely  v.  Devine,  86 
Minn.  63.  Follmann  v.  City  of  Mankato,  45  Minn.  457,  was, 
like  that  of  Pye  v.  City  of  Mankato,  86  Minn.  878,  1  Am.  St. 
Hep.  671,  a  case  of  negligence.  The  opinion  m  one  place 
mys:  "  If  the  result  of  improvements  actually  made  is  to  col- 
cct  such  water  in  a  stream,  and  turn  it  thereon  [on  the  land  ' 
yf  another],  to  the  damage  of  the  owner,  an  action  will  lie." 
This  expresses  more  nearly  than  language  found  in  any  other 
opinion  of  this  court  the  proposition  decided  by  the  court 
below  in  this  case.  But  it  was  not  necessary  to  the  decision 
of  the  case,  for  later  in  the  opinion  the  court,  after  referring 
to  certain  acts  of  negligence  on  the  part  of  defendant,  says: 
"And  in  respect  to  the  particular  injury  complained  of  the 
evidence  is  sufficient  to  show  that  it  was  due  to  an  invasion 
of  surface  water,  traceable  to  the  acta  and  negligence  above 
fipecified."  The  opinion  in  Beach  v.  Qaylord,  48  Minn.  476, 
contains  a  similar  unguarded  statement,  though  that  was  a 
case  where  the  injury  did  not  follow  as  a  necessary  incident 
to  the  owner's  proper  improvement  of  his  land.  The  action 
was  for  damage  to  plaintiff's  premises  by  defendant  gather- 
ing the  rainwater  falling  upon  the  roof  of  his  house  into  a 
gutter,  in  which  it  flowed  to  a  pipe,  which  discharged  it — of 
course,  in  a  stream — upon  the  ground  so  near  plaintiff's  lintf 
that  it  flowed  in  an  increased  quantity  at  that  point  upon  her 
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-.  L  vx  cxaxicfK.  Zi  n  found  as  a  fact  by  the  court  below 
u~j  -.iter*  w  hi  Krcu-rem  i«inah.;F  far  so  doing,  in  the  *** 
ir.  :»*r  ^n  nrr«^niiEi^  and  eagin-iaeBl  of  defendant's  ova  land, 
m  i: jki  aa  case  seas  Totlj  hike  that  upon  which  ilia  court 
i*-  i  ^*  Dsferinsxi  Z^'iija  in  £7£ries  t.  Sl  Pawl,  85  Minn* 


til  *il.x  snnr  a£  ir*  cases  it  ia  apparent  that  Jordan  v. 
5^.  I^zml  at.  Il  -1*^  41  M:i.n.  172,  is  tbe  only  one  before  thia 
rz*zn  ix  irLi^r  was  znczmriLj  presented  for  decision  the  point 
::tj.t?£  it  u*  jm$wemM  cpon  which  the  trial  court  left 
i:  j-  cur  *r  *i«  jr^j.  Far  tbe  aake  of  precisioo  we  will 
Tr^LL'jt  lie  eyesore:  Whew  an  owner  improves  hla  land  for 
•ir*  iir-paae  5:r  wLj^i  s«h  laud  is  ordinarily  need,  doing 
mlr  wLkS  s  wcess&zy  far  thai  purpose,  and  being  guilty  of 
nr  aetl  c»ae  ir  ibe  zuaaer  of  doing  it*  ia  he  liable  because, 
as  x^  ir>rd3ecx  of  ao  improving  surface  waters  accamiilate 
±-  £  5rw  in  a  stream  apon  the  lands  of  otheniT  A  doabt  upon 
iL_s  was  soggeaSad  ia  the  O'Brien  case.  Bat  on  more  mature 
cocis:  deration  we  are  of  opinion  that  the  owner  so  improving 
is  n?t  liable.  The  rale  atated  hi  that  case  has  frequently 
been  qozted  in  other  cases  in  this  court,  and  ita  correctness 
Las  never  been  questioned;  and,  but  for  the  doabt  suggested 
in  th%t  case,  we  do  not  think  it  would  hare  been  questioned 
that  a  case  like  this  comes  within  it.  One's  land  may  be 
incidentally,  even  seriously,  injured  in  value  and  usefulness 
by  tbe  proper  improvement  of  adjacent  land,  withdrawing 
from  it  surface  waters,  the  presence  of  which  may  improve 
its  fertility  and  value,  or  shedding  upon  it  surface  waters 
which  would  not  otherwise  go  there,  and  drowning  it,  or 
otherwise  impairing  its  value,  or  causing  such  waters  to 
remain  upon  it,  although  their  presence  may  render  it  com- 
paratively valueless,  and  no  action  will  lie.  When  the  injury 
is  incidental  to  the  proper  improvement  of  adjacent  land  it 
is  impossible  to  see  that  the  manner  in  which  such  improve- 
ment operates  to  cause  the  injury — whether  by  drawing  off 
the  waters,  or  setting  them  back  so  that  they  cannot  flow  off, 
or  causing  them  to  run  either  in  a  diffused  manner  or  in 
streams — can  make  any  difference  with  the  liability.  If  a 
man's  land  be  injured  to  the  extent  of  five  hundred  dollars 
by  surface  water  coming  upon  it  it  would  seem  illogical  and 
unreasonable  that  he  may  recover  if  it  comes  in  streams  but 
cannot  recover  if  it  come  in  a  diffused  manner.  The  test  of 
liability  must  be,  is  the  injury  incidental  to  another  man 
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doing  on  his  own  land  what  he  has  a  right  to  do,  i.  e.,  hhprove 
it  for  **T  the  purpose  for  which  such  land  is  ordinarily  used, 
doing  what  is  necessary  for  that  purpose?  It  must,  however, 
b*  understood  that  one  cannot  improve  his  own  land  by 
merely  transferring  waters  which  would  naturally  rest  upon 
it  to  the  land  of  another. 
Order  reversed. 

Vanderburgh,  J.,  took  no  part  tn  this  decision. 

8ubfaob  Watibs— Liability  Fob  Turning  on  Land  on  Adjacent  Pbo- 
fbvIetob. — One  proprietor  may  turn  and  divert  surface  waters  from  his  land 
onto  the  lands  of  another,  without  liability  for  so  doing:  Johnson  v.  Chicago 
He.  R.  R.  Co.,  80  Wis!  641;  27  Am.  St  $ep.  76,  and  note.  An  upper  owner 
may,  by  means'  of  artificial  drains,  collect  surface  water  upon*  his  land  and 
discharge  it  upon  the  land  of  the  lower  owner  at  a  single  point  which  is  the 
natural  watershed  of  both  tracts,  and  at  which  there  is  a  ditch  on  the  lower 
land,  although  a  larger  quantity  of  water  is  thns  discharged  at  that  point 
than  would  naturally  flow  there  by  surface  drainage,  provided  that  in  so 
doing  care  is  taken  not  to  cause'  unnecessary  injury  to  the  owner  of  the 
lower  land:  MeSxett  v.  Morgan,  149  Pa.  St.  416;  S4  Am.  St.  Rep.  614,  and 
note  with  the  cases  collected.  But  see  Patoka  Township  v.  Hopkins,  131  Lad. 
142;  31  Am.  8t  Rep.  417.  and  note. 


Coolby  v.  Minnesota  Transfer  Railwat  Co. 

(58  Minnesota,  827.] 

a  gabnibhmllft  of  a  warehouseman  having  personal  property -of  thb 
Defendant  in  His  Possession  charges  such  warehouseman  with  the 
responsibility  of  retaining  the  property  as  in  ouatody  of  the  law,  in 
order  that  it  may  be  applied  to  the  satisfaction  of  the  debt  on  whioh 
the  garnishment  was  placed,  and  therefore  excuses  the  delivery  of  such 
property  to  the  owner  wt.ose  interest  therein  has  been  garnished. 

A  Pledge  Remains  Valid  Though  the  Pledged  Property  la  Given  Into 
the  Possession  of  Another  Having  No  Knowledge  of  Such  Pledge, 
in  whose  name  it  is  shipped,  directed  to  the  pledgors  as  assignees,  if  an 
agent  of  the  pledgee  remained  in  charge  of  the  property  during  its  trans- 
portation, nod  it  was  never  in  fact  restored  to  the  possession  of  the 
pledgors. 

Pledge  and  Gabnishkent. — If  a  pledge  is  effected  it  la  not  necessary  that 
a  creditor  be  given  notice  thereof,  and  his  levy  of  a  garnishment  before 
he  has  sudh  notice  cannot  give  him  a  lien  paramount  to  the  rijghts  of  the 
pledgee. 

A  Pledge  Is  Nov  Terminated  by  a  8alb  of  thb  Plbdgbd  Pbopebtt  to 
thb  Pledgee  so  that  a  garnishment  levied  after  the  pledge,  and  before 
the  fatd,  Cake!  prudence  over  the  rights  of  the  pledgee  under  ihe  pledge, 
ftt.  Rmrm  Yok  XXXIX.  -88 
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r.  F.ijk  ami  JSarj  C  Jmmm>  for  the  appellant 

defendant  railway. 
£K  <TB-i#m,  for  the  intervenor. 


r^rsmcsi  £  Tz:x  was  an  action  of  replevin  to  recover 
»  "iniwi  szti  3L^I«i  which,  in  the  course  of  transpor- 
ai-ca  by  ra^  frroz  Dsfaiwood,  Dakota,  to  St  Paul,  had  been 
*kL  r^r^i  i:  titf  at&oijat  tbe  transfer  railway  comj>any,  and 
£•=•£.  *zj£  jtjft  rr  its  yards.  The  possession  of  the  prop- 
ry  ii*  ra~L  wy  <ccpa=y  was  rightful,  at  leaai  until  it 
a?  iciiver  :s  %a  she  plaintiff  upon  his  demand,  on  the 
-ii  iij  ^  April  1S91.  The  property  had  been  owned 
*j  C&cle  izi  Ch-*  prtcr  to  Kirch  90th  of  that  year.  The 
|ulh5j  shut  mi  ri^h:  to  recover  it  rests  upon  the  alleged 
feet  th.u  at  u&e  Isuaer  data,  ai  Deadwood,  Cable  and  Chute 
i-rliT^red  :t  to  the  plaintiff  in  pledge,  to  secure  him 
:-  i^ie^teur.ess  and  liability  incurred  in  their  behalf, 
is  bv:  z  ijrwd  th*t  tbe  pl&iniiff  shouli  take  the  property  to 
Sc  Fi.^  ar^i  dispose  of  it  for  his  reimbursement. 

Trie  railway  company  asserts  a  lien  upon,  and  right  to 
leciin  possession  o£  the  property,  on  account  of  its  charges 
lor  freeing  and  caring  for  the  same  (amounting  to  four  hun- 
dred and  eighty-nine  dollars)  from  the  time  when  it  was 
received  by  it  April  Sih,  until  it  was  taken  by  the  plaintiff 
in  this  action  of  replevin,  on  the  fifteenth  day  of  Hay. 

While  the  railway  company  waa  so  holding  the  property, 
and  before  the  plaintiff  demanded  that  it  be  surrendered  to 
him,  William  Hogan  had  commenced  an  action  on  contract 
against  Cable  and  Chute  for  the  recovery  of  fifteen  hundred 
dollars  and  interest,  and  had  caused  process  of  garnishment 
to  be  served  upon  the  railway  company  on  account  of  its 
holding  this  property,  which  Hogan  claimed  to  belong  to 
Cable  and  Chute.  During  the  pendency  of  this  action  of 
replevin  Hogan  was  allowed,  upon  his  motion,  to  intervene, 
as  a  party  therein,  without  objection,  so  far  as  appears.  He 
had  then  recovered  judgment  in  his  action  against  Cable  and 
Chute.  His  contention  in  this  action  is  that  the  property 
belonged  to  Cable  and  Chute,  and  that  he  secured  a  lien 
thereon  by  virtue  of  the  garnishee  proceedings,  and  that  as 
to  him  the  alleged  pledge  to  the  plaintiff  was  invalid,  if  any 
such  pledge  was  made. 

The  plaintiff,  having  taken  the  property  by  virtue  of  the 
process  in  this  action,  sold  the  same. 
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The  court,  deciding  the  case  without  a  jury,  found  that 
Cable  and  Chute  "  pretended  or  attempted "  to  pledge  the 
property  to  the  plaintiff,  but  that  this  was  void  as  to  creditors, 
and  as  to  the  defendant,  and  that,  as  to  the  intervenor  (Hogan) 
Cable  and  Chute  remained  the  absolute  owners.  Judgment 
was  allowed  in  favor  of  the  railway  company,  against  the 
plaintiff,  for  the  recovery  of  the  amount  of  its  charges  for 
keeping,  four  hundred  and  eighty-nine  dollars,  and  in  favor 
of  the  intervenor,  Hogan,  and  against  the  plaintiff,  for  the 
recovery  of  the  amount  of  his  (Hogan's)  judgment  against 
Cable  and  Chute.  This  appeal  by  the  plaintiff  is  from  an 
order  refusing  a  new  trial. 

A  chattel  mortgage  had  been  given  by  Cable  and  Chute  to 
the  plaintiff,  covering  some,  but  not  all,  of  the  property  here 
involved,  long  before  the  alleged  pledge.  We  deem  this  of 
little  importance,  ***  for,  if  we  could  ascertain  from  the  case 
what  part  of  this  property  was  included  in  the  mortgage,  it 
<loes  not  appear  what  was  the  value  of  the  same.  The  plain- 
tiff's case  really  rests  upon  the  pledge,  rather  than  upon  the 
prior  mortgage. 

The  case,  as  between  the  plaintiff  and  the  railway  company, 
«eems  plain,  irrespective  of  the  question  as  to  the  sufficiency 
and  effect  of  the  pledge.  When  the  plaintiff  demanded  pos- 
session of  the  property,  there  having  been  a  delay  of  several 
-days  on  account  of  some  unadjusted  claim  of  charges  for 
transportation,  the  defendant  was  not  holding  the  property  in 
the  relation  of  a  carrier,  but  as  a  warehouseman,  and  such 
had  been  the  case  for  some  six  days;  and  in  the  mean  time, 
and  just  before  such  demand,  the  garnishment  had  been  made 
in  behalf  of  Hogan.  The  garnishment  legally  charged  the 
company  with  the  responsibility  of  retaining  the  property,  as 
in  the  custody  of  the  law,  in  order  that  it  might  be  applied 
to  the  satisfaction  of  Hogan's  debt,  if  he  should  succeed  in 
maintaining  his  claim.  It  excused  the  company  from  deliver- 
ing the  property  to  the  plaintiff:  Drake  on  Attachments,  453; 
Stiles  v.  Davis,  1  Black,  101.  Whether  goods  in  the  posses- 
sion of  a  common  carrier,  and  while  actually  in  transit,  may 
be  the  subject  of  garnishment,  we  do  not  consider.  We  do 
not  construe  the  finding  of  the  court  to  be  that  the  defendant 
retained  the  property  as  a  common  carrier. 

The  defendant  company  had  a  lien  upon  the  property  for 
its  proper  charges  for  keeping  it;  and  the  determination  of 
the  court,  awarding  a  recovery  therefor  against  the  plaintiff, 
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wio  hid  replevied  and  sold  it,  was  justified  by  the  evidence, 
an  1  vu  in  accordance  with  the  law.  Whether  the  pledge  was 
complete  and  effectual,  or  not,  the  result,  in  thia  particular 
w:-:'.  1  be  the  same. 

Different  questions  are  presented,  as  between  the  plaintiff 
and  the  intervenor.  As  between  them,  the  question  is  one  of 
priority  of  rights.  If  the  pledge  to  the  plaintiff  was  complete 
and  effectual,  and  was  stil!  in  force  at  the  time  of  the  garnish- 
ment by  Hogan,  any  rights  which  the  latter  might  acquire  by 
the  garnishment  would  be  subordinate  to  those  of  the  plain- 
tiff as  pie  I  gee. 

It  does  not  appear  on  what  ground,  or  for  what  reason,  the 
court  found  the  pledge  to  have  been  roid  as  to  Hogan,  a  cred- 
itor of  Cable  and  Chute.  If  it  was  because  the  evidence  was 
deemed  insufficient  to  establish  the  fact  of  the  pledge  having 
been  made  at  Dead  wood,  ***  we  should  be  compelled  to  say 
that  the  court  had  failed  to  fully  appreciate  the  force  of  the  evi- 
dence; for,  as  we  read  it,  H  is  all  one  way,  and  was  of  such  a 
nature  as  to  forbid  any  other  conclusion  than  that  the  prop- 
erty was,  by  Cable  and  Chute,  actually  and  completely  deliv- 
ered to,  and  taken  possession  of,  by  (be  plaintiff,  to  bo  by  the 
latter  retained  and  disposed  of  for  his  reimbursement.  It 
may  be  supposed,  however,  that  the  court  considered  that  the 
circumstances  connected  with  its  transportation  to  St  Pan] 
avoided  or  terminated  the  pledge,  or  precluded  the  plaintiff 
from  asserting  his  rights  as  a  pledgee,  as  against  Hogan. 
These  circumstances  were  as  follows: 

Cable  and  Chute  bad  taken  the  property  to  Dead  wood  pur- 
suant to  some  agreement  with  Streeter  A  Co.,  who  had  some 
contract  or  work  of  railroad  construction  there.  Cable  and 
Chute  had  a  subcontract  under  Streeter  A  Co.,  and  their 
agreement  with  Streeter  A  Co.  involved  an  undertaking  on 
the  part  of  the  latter  to  furnish  transportation  for  this  prop* 
erty  to  Dead  wood  and  back  to  St.  Paul.  Cable  and  Chute 
had  completed  their  contract,  so  that  they  were  entitled  to 
call  upon  Streeter  A  Co.  to  have  the  property  returned  to 
St.  Paul  without  expense  to  them.  When  the  property  was 
pledged  to  the  plaintiff,  his  agent,  who  had  it  in  his  posses- 
sion, arranged  with  Cable  and  Chute  to  conceal  this  fact  from 
Streeter  A  Co.,  lest  the  latter  should  refuse  to  abide  by  their 
agreement  to  have  it  transported  back  to  St.  Paul.  Hence 
the  shipment  was  ma.de  in  the  name  of  Streeter  A  Co.,  and 


May,  1893.1    Cooley  v.  Minnesota  stc.  By.  Ca  618 

Cable  and  Chute  were  named  as  consignees;  and  Streeter  <fe 
Co.  arranged  the  matter  of  transportation  so  that  no  charge 
was  made  therefor  to  the  plaintiff,  nor  to  Cable  and  Chute. 

This  did  not  avoid  or  "terminate  the  pledge.  The  plaintiff 
employed  an  agent  who  remained  in  charge  of  the  property 
during  its  transportation  to  St.  Paul.  The  possession  was 
never,  in  fact,  restored  to  Cable  and  Chute,  nor  do  they  appear 
to  have  ever  claimed  to  be  in  possession  after  they  delivered 
the  property  to  the  plaintiff.  As  between  those  parties,  it  is 
certain  that  the  pledge  remained  effectual.  Even  if,  after 
the  property  had  been  delivered  in  pledge  to  the  plaintiff,  the 
latter  had  intrusted  it  again  to  the  pledgors  as  his  agents 
or  bailees  for  the  special  purpose  of  taking  it  to  St.  Paul  in 
his  behalf,  to  be  there  again  restored  to  him,  we  ?**  suppose 
that  the  pledge  would  remain  good.  The  possession  of  the 
original  pledgors,  as  the  agents  of  the  pledgee,  would  be  his 
possession:  Casey  v.  Cavaroc,  96  tJ.  $.  467.  But,  however 
that  may  be,  this  case  is  stronger  for  the  plaintiff  than  that 
just  supposed,  for  the  property  was  not,  in  fact,  redelivered 
to  the  pledgors,  but  remained,  uninterruptedly,  in  the  cus- 
tody of  the  plaintiff's  agent. 

The  fact  that  the  plaintiff,  for  the  purpose  above  stated, 
employed  the  names  of  Cable  and  Chute  as  consignees,  so  that 
it  might  appear  that  the  property  was  shipped  for  them,  did 
not,  as  we  have  said,  divest  the  plaintiff  of  his  pledge.  Neither 
did  it  subordinate  the  plaintiff's  rights,  as  pledgee,  to  the 
subsequent  claim  of  Hogan  under  the  garnishment,  or  estop 
the  former  from  claiming  the  preference  which  his  pledge 
secured  to  him.  There  is  no  registry  law  relating  to  the 
pledging  of  property.  If  the  pledge  was  effectual  it  is  not 
material  whether  Hogan  had  notice  of  it  or  not.  His  debt 
was  not  created  in  reliance  upon  any  appearance  of  continued 
possession,  or  of  absolute  title,  in  Cable  and  Chute,  by  reason 
of  their  being  named  as  consignees.  It  long  antedated  the 
transactions  here  in  question.  Nor.  even  if  the  concealment 
of  the  pledge  from  Streeter  <fc  Co.,  for  the  purpose  stated,  was 
a  fraud  upon  the  lattpr  it  would  not  affect  the  case  of  Hogan. 
It  did  not  concern  him  in  any  way.  But  it  is  not  even  appar- 
ent that  the  concealment  w&s  a  fraud  upon  Streeter  <fe  Co. 
Their  agreement  to  secure  free  transportation  back  to  St.  Paul 
was  not  discharged  J?y  the  pledging  of  the  property  to  the 
pfciptift    In  brie/,  the  .pledge  to  the  plaintiff  was  valid,  and 
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sad  superior  to  any  rights  acquired  by  the  snbee- 
trnisLrDeci.  and  there  is  nothing  in  the  case  to  estop 
from  wit"  g  his  superior  right. 

A  cocsieraKe  iirse  after  the  garnishment,  while  the  plain- 
tiff Kill  held  the  property,  it  seems  that  Cable  and  Chute 
&>2i  tbe  sazae  to  him  for  a  specified  price,  which  he  was  to 
apply  as  pajzmt  on  the  indebtedness  to  him.  It  is  con- 
tended that  thereby  the  plaintiff  waired  and  lost  his  rights 
zs  pveigee,  so  that,  br  reason  of  the  garnishment,  the  inter* 
Te&cr  s  ri^its  were  superior  to  anj  remaining  in  the  plaintiff. 
We  cannot  so  h?I±.  The  transfer  of  the  legal  title,  for  a 
■5ed  price,  to  be  applied  on  the  debt,  was  not  inconsistent 

ith,  and  did  not  divest  the  plaintiff  of,  the  essential  *** 
hich  he  already  had  unier  the  pledge;  that  is,  the 
possession  of  the  property,  and  the  right  to  dispose  of  it  for 
the  satisfaction  of  his  debt.  That  right  still  remained,  as 
against  creditors  of  the  pledgor  who  might  have  secured 
attachments  subsequent  to  the  pledge.  It  may  be  that  the 
added  interest  which  the  sale  conferred — the  legal  title — was 
held  subject  to  the  intervening  garnishment,  and  that  the 
plaintiff  might  be  accountable  to  the  intervenor  for  the  value 
of  the  property  in  excess  of  the  debt,  if  there  was  any  such 
excess.     Bet  the  case  does  not  present  that  question. 

It  is  unnecessary  to  consider  whether  the  claim  of  the 
intervener  was  a  proper  subject  of  litigation  in  this  action. 

As  between  the  plaintiff  and  the  defendant  railway  com- 
pany the  order  is  affirmed.  As  between  the  plaintiff  and 
the  intervenor  it  is  reversed. 

Yakdk&buboh,  X*  did  not  take  part  in  this  decision. 
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Aonwmin,  who  hen  given  a  receipt  which  entities  the  holder  to  the 
foods  stored  upon  presentation  thereof,  k  liable  to  an  attaching  creditor  ol 
the  bailor,  if  he  surrenders  the  goods  to  a  holder  of  such  receipt,  who  pur- 
chased the  same  after  the  date  of  the  attachment:  Smith  r.  Picket,  1 G*.  104; 
60  Am.  De&SSS. 

Plfihse— Possrssiob  or  Plbdqbd  Abticlx  by  Thtbd  Pbbsob.— A  pledge 
is  not  impaired  when  the  peeeessioa  of  the  thing  has  been  passed  to  the 
p'td^ec*  and  has  not  been  parted  with,  except  to  a  third  person  agreed  on 
by  the  parties:  Prttrt  v.  facijic  Guam*  Co.,  42  I*.  Ann.  690.  It  is  sufficient 
to  the  existence  of  a  symbolical  possession  by  the  pledgee  that  the  property 
is  in  the  possession  of  some  person  or  corporation  other  than  the  pledgor? 
Union  TrmMCo.*.  TnmhiU,  1S7  JUL  146L  8—  the  extended  acts  to  LwchtU 
v.  r<*cmt*4,  49  Am.  Dec  732. 
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Plsdqb— Pubchasb  by  Pledges.—  A  pledgor  may  lawfully  stipulate  that 
the  pledgee  may  purchase,  and  this  may  be  done  at  the  time  of  making  the 
pledge:  Appleton  ▼.  TurnbuU,  84  Me.  72.  See  the  extended  notes  to  OHggt 
v.  Day,  82  Am.  St.  Eep.  731,  and  Robimon  v.  Hurley,  79  Am.  Deo.  602;  also 
the  ease  of  MiU  v.  Finigan,  77  CaL  267;  11  Am.  St  Eep.  279.  and  note. 
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[68  MnnrxsoTA,  4S9.) 

Worn  thi  Malicious  Pbosbcution  of  a  Civil  Actio*  whmomt  probabl* 
oanse  an  action  will  lie. 

Pixu>iifo.— In  as  Aotioh  Fob  Malicious  Pbosboutiom  Maligb  Is  ▲ 
Fact  To  Bb  Plbadkd  as  snob,  and  it  would  be  bad  pleading  to  set  forth 
the  evidence  to  establish  it. 

Malicious  Pbosboutioii— Pleadiho.— A  Oomflawt  Atebbiko  that  the 
defendant  instituted  a  oivil  aotion  against  plaintiff  malioiously  and  with- 
out probable  cause,  and  that  plaintiff  was  indebted  to  the  defendant  in 
no  sum,  and  liable  to  her  in  no  manner  whatever,  whioh  defendant  well 
knew,  and  that  plaintiff  necessarily  lost  time  and  performed  work  in 
defending  the  action,  and  employed  and  was  compelled  to  pay  attorneys 
in  such  defense,  states  a  cause  of  action. 

Damages,  Remote  Fob  Malicious  Prosecution.— An  allegation  that  by 
reason  of  a  garnishment  in  an  action  of  a  sum  due  the  defendant  therein, 
which  sum  was  not  paid  to  him,  and  he  was  unable  to  pay  his  rent  and 
his  employees,  and  his  lease  was  canceled  by  his  landlord,  and  his  em- 
ployees left  his  service,  and  his  business  was  thereby  ruined  and  his 
prospects  blighted,  discloses  damages  too  remote  for  allowance  in  an. 
action  for  the  malicious  prosecution  of  the  former  suit. 

J.  M.  Burlingame,  for  the  appellant. 
McHale  and  Abell,  for  the  respondent. 

441  Gilfillan,  C.  J.  The  court  below,  in  ordering  judgment 
for  defendant  on  the  pleadings,  undoubtedly  did  so  because 
it  considered  the  complaint  does  not  state  a  cause  of  action. 
The  statement  of  damage  recoverable  in  such  an  action  is  so 
obscured  by  statements  in  regard  to  damages  not  recoverable, 
because  too  remote  and  speculative,  that  we  suspect  the  court 
overlooked  the  former,  its  attention  being  wholly  directed  to 
the  latter. 

An  action  will  lie  for  maliciously  and  without  probable 
cause  prosecuting  a  civil  action,  whereby  damage  is  caused 
to  the  defendant  in  such  action:  McPherson  v.  Runyon,  41 
Minn.  524;  16  Am.  St.  Rep.  727;  Burton  v.  St.  Paul  etc.  Ry. 
Co.,  33  Minn.  189;  Rachelman  v.  Skinner,  46  Minn.  196. 

4A%  In  an  action  for  malicious  prosecution,  malice  is  a  fact 
to  be  pleaded  as  such,  and  it  would  be  bad  pleading  to  set 
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Jbclh  the  evidence  to  establish  it  W|mt  of  probable  cause! 
though  made  up  of  a  question  of  fact  and  a  question  of  law, 
is,  like  many  other  composite  facts — such,  for  instance,  as 
title  to  property — a  fact  for  the  purpose  of  pleading,  and  may 
be  stated  directly. 

In  this  complaint  it  is  alleged  that  the  action  by  defendant 
against  plaintiff  was  instituted  maliciously  and  without  prob- 
able cause,  and  it  is  further  alleged  "  that  this  plaintiff  was 
indebted  to  the  defendant  in  no  sum,  and  liable  to  her  in  no 
manner  whatever,  which  defendant  well  knew/'  from  which 
facts,  as  matter  of  law,  there  was  no  probable  cause.  The 
termination  of  that  action  is  alleged,  and  also  that  plaintiff 
necessarily  lost  time  and  performed  work  in  and  about  the 
defending  said  action  in  the  sum  of  ten  dollars,  and  employed 
attorneys,  and  was  compelled  to  pay,  and  did  pay,  them  five 
dollars  for  their  services  in  the  defense  of  the  action.  These 
were  direct  and  proximate  damages  from  the  malicious  bring- 
ing of  the  action,  and  are  recoverable. 

The  complaint,  therefore,  states  a  cause  of  action. 

But  the  damages  predicated  on  the  allegations  that  by  rea- 
son of  the  garnishment  in  the  action  the  fifty-four  dollars 
was  not  paid  to  plaintiff's  firm,  and  because  it  was  not  paid 
they  were  unable  to  pay  their  rent  and  employees  in  their 
business,  and  because  they  were  unable  to  pay  their  rent  and 
employees  their  landlord  became  dissatisfied,  and  terminated 
and  canceled  their  lease,  and  their  employees  became  dissat- 
isfied, and  refused  to  work  for  them,  and,  as  a  consequence, 
their  business  was  ruined  and  their  prospects  blighted  are 
too  remote  and  speculative*  There  is  too  much  room  for  con- 
tingencies and  intervening  causes  between  the  garnishment 
of  the  fifty-four  dollars  and  the  alleged  injury  to  the  firm's 
business  and  prospects  to  permit  of  the  latter  being  considered 
as  the  natural  and  proximate  result  of  the  former.  Whether 
it  was  the  result  of  the  former  at  all  must  necessarily  be 
arrived  at  by  conjecture  and  speculation:  Cushing  v.  Seymour, 
SO  Minn.  301;  Simmer  v.  City  of  SL  Paul,  23  Minn.  408; 
Swinfin  v.  Icwry,  37  Minn.  345;  Canton  y.  Northern  Pac.  R.  R. 
Co.,  44  Minn.  454;  20  Am.  St  Rep.  589. 

***  In  Gotbel  v.  Hough,  26  Minn.  252,  the  injury  to  the  busi- 
ness was  the  direct,  immediate  result  of  the  wrongful  aot 

Judgment  reversed. 

Vabbbbbumh,  J.,  absent 
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Malicious  PBOspctZTiQN  or  Civil  Suit— Whkthkb  AcprxopAB.ii.— An 
motion  for  damages  may  be  maintained  for  the  malicious  prosecution  of  a 
ciril  action  without  probable  cause,  to  the  injury  of  the  defendant:  McPher- 
mm  v.  Runyon,  41  Minn.  624;  16  Am.  St.  Rep.  7227,  and  note;  Antcljfv.  June, 
SI  Mich.  477;  21  Am.  St  Rep.  633,  and  note;  Brooks  r.  Sanger,  69  Tex.  24. 
A  civil  suit,  no  matter  how  malicious  or  unfounded,  cannot  be  made  the 
ground  for  an  action  for  malicious  prosecution  and  the  recovery  of  damages 
unless  there  has  been  an  actual  interference  with  either  a  person  or  his  prop- 
erty: Nvrcrou  r.  Otis,  162  Pa.  8t  481;  84  Am.  St.  Rep.  669,  and  note.  See, 
«lao»  the  extended  notes  to  McCardlt  r.  McQinley,  44  Am.  Rep.  346-348;  WiU 
lianu  v.  IJurdert[14  Am.  Deo.  699-603;  and  .the  note  to  Frourman  v.  Smith,  12 
Am.  Dec.  268. 

Malicious  Prosecution— Pleading — Malic*. — A  complaint  in  an  action 
for  malicious  prosecution  is  fatally  defective  unless  it  states  that  the  prose* 
oution  was  malicious,  and  that  plaintiff  was  acquitted:  Mooney  v.  Kennett,  19 
Mo.  661;  61  Am.  Deo.  676,  and  note.  Averments  of  malice,  of  want  of 
probable  cause,  and  of  the  final  determination  of  the  prosecution  are  gener- 
ally necessary  in  an  action  for  malicious  prosecution:  Turner  v.  Walker,  3 
Gill*  J.  377;  22  Am.  Dec  329,  and  note. 


Fountain  v.  Menard. 

[58  MINNESOTA.  448.] 

▲  PAKnrsBSBZP  Mat  Bjb  Formed  bt  Pabol  .to  Dial  i*  Real  Estate. 

0.  Tenter  and  Benjamin  Davenport,  for  the  appellants. 

Day  and  Enches,  for  the  respondent. 

444  Gilfillan,  C.  J.  The  complaint  in  this  action  was  so 
drawn  as  to  suggest  the  question  whether  the  plaintiff  was 
proceeding  on  445  the  theory  of  a  partnership  between  the 
parties  to  deal  in  the  real  estate  or  of  an  attempt  merely  to 
create  a  trust  in  it.  It  does  allege  a  partnership  formed  for 
the  purpose;  and,  without  an  application  to  require  the  plain- 
tiff to  make  the  complaint  more  definite  and  certain,  or  to 
elect  on  which  theory  he  would  proceed,  he  had  a  right  to 
prove  any  cause  of  action  within  the  allegations  of  the  com- 
plaint, and,  as  there  were  enough  of  .them  to  flhojy  a  cage  of 
partnership,  the  defendants'  motion  for  judgment  qp  .the 
pleadings  was  properly  denied.  From  the  evidence,  though 
it  also  pointed  to  the  two  theories  suggested  by  the  complaint, 
the  referee  might  fairly  find  that  a  partnership  to  buy,  im- 
prove, and  dispose  of  the  real  estate  was  formed.  The  right 
to  share  in  the  profits  or  losses,  if  any,  though  nothing  was 
expressly  agreed  on  with  respect  to  theni,  would,  of  course, 
follow.  * 


[Minn* 

li  mm  fwatioD  that  a  partnership  may  be  formed  by 
pndtoUm  ml  otttt  (iledp t.  lWifcftett, 38  Minn.  391; 
Jataaal  ▼.  CWaWaam,  41  Minn.  878),  and  we  Bee  no  reason  to 
doubt  that  one  may  be  farmed  to  boy,  improve,  and  sell,  far 
joint  profit,  a  particular  piece  of  real  estate. 

Where  real  estate  is  acquired  in  a  partnership  business, 
and  far  its  purposes,  it  is  partnership  assets,  though  the  legal 
till*  be  taken  in  the  name  of  one  of  the  partners;  and  in  clos- 
ing the  affairs  of  the  concern  the  court  may  convert  it  into 
personal  ptupsity  far  distribution  the  same  ss  other  assets. 

There  was  no  prejudicial  error  in  admitting  evidence.  That 
In  relation  Is  the  value  of  the  property  and  of  alleged  extra 
work  of  plaintiff  was  immaterial,  but  no  finding  of  fact  is 
based  upon  it,  and  manifestly  it  could  have  had  no  influence 
upon  the  findings  as  made. 

Order  affirmed* 

YjjumanraaB,  X,  took  no  part  in  the  decision 
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of  tail  question  in  the  extended 

117,  and  Otiem  ▼.  green*  IS 
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Ian  «hb  Baa  am  o*>  ▲  Tamn  Faasoa,  Whsv  Void. — K,  in  a 
between  two  peiwn\  one  promised  the  other  to  do  some  thing 
far  the  benefit  of  a  third  person,  and  the  promise  has  no  relation  to  the 
thing  to  be  done,  nor  to  the  stranger  to  be  benefited,  ha  cannot,  by 
notion,  enforce  snob  promise.  When  there  is  nothing  bat  a  promise,  no 
consideration  from  the  stranger,  and  no  dnty  or  obligation  to  him  on 
the  part  of  the  finisim,  he  cannot  sns  apon  ii> 


Oafsn  Mom*,  for  the  appellants. 

F.  W.  ZoUman>  for  the  respondent. 

4m  Qilptlulh,  C.  J.  The  Boston  Northwest  Reel  Estate 
Company  owned  a  lot  on  Sixth  street,  St  Paul,  with  two 
buildings  standing  on  it,  and  let  it  to  George  Bens  for  the  term 
of  five  years  from  May  1, 1889,  and  about  three  years  there- 
after he  sublet  it  for  the  remainder  of  his  term  to  Smith  A  Co. 
Afterwards   Smith  A  Co.  entered  into  a  contract  will    the 
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defendant  Leithauser  to  make  certain  alterations  and  repairs, 
and  the  defendants,  Leithauser  as  principal,  and  Asch  and 
Boldthen  as  sureties,  executed  a  bond,  in  which  they  acknowl- 
edged themselves  to  be  indebted  to  George  Benz,  M  for  the  use 
of  the  Boston  Northwest  Real  Estate  Company,"  "  and  all 
persons  who  may  do  work  or  furnish  material  "  pursuant  to 
said  contract,  u  to  be  paid  to  the  said  George  Benz,  his  execu- 
tors, administrators,  or  assigns,  for  the  said  use,"  and  v/hich 
was  conditioned  to  be  void  if  Leithauser  should  pay  "all  just 
claims  for  all  work  done  and  to  be  done,  and  all  materials 
furnished  and  to  be  furnished,  pursuant  to  said  contract,  and 
in  the  execution  of  the  work  therein  provided  for,  as  they 
shall  become  due,  and  shall  indemnify  and  save  harmless 
said  George  Benz  and  said  Boston  Northwest  Real  Estate 
Company  from  all  mechanics'  liens,"  etc.,  and  "  indemnify 
and  save  harmless  the  said  George  Benz  from  all  claims 
of  whatever  description  which  may  arise  from,  in,  or  about 
said  work,  alterations,  and  repairs." 

The  plaintiffs  having  furnished  materials  to  the  contractor 
for  the  purposes  of  the  contract  bring  this  action  on  the 
bond  to  recover  the  price  thereof. 

The  court  below  sustained  a  demurrer  to  the  complaint. 

From  the  seals  to  this  bond  there  arises  the  presumption 
of  a  sufficient  consideration  to  sustain  it  between  the  parties 
to  it. 

The  cases  in  which  one  not  a  party  to  a  contract  may  sue 
upon  a  promise  in  it  for  his  benefit  were  at  one  time  limited 
to  contracts  not  under  seal,  and  this  court,  in  stating  the 
law  on  the  subject,  in  Follansbee  v.  Johnson,  28  Minn.  311,. 
expressed  44m  that  limitation;  but  the  distinction  in  this 
respect  between  contracts  by  specialty  and  simple  contracts 
has  not  in  the  later  authorities  been  adhered  to,  and  may 
now  be  regarded  as  abandoned,  tf  there  ever  was  any  rea- 
son for  the  distinction,  it  could  only  have  been  a  technical 
one,  which  no  longer  has  any  merit  to  commend  it,  and  we 
do  not  think  we  ought  to  recognize  it. 

Though  this  seems  intended  as  a  mere  bond  to  indemnify 
and  save  the  obligee  named  harmless,  that,  and  not  any  inci- 
dental benefit  that  might  accrue  to  others  not  parties  to  it, 
being  the  primary  purpose  of  its  stipulations  and  promises,  we 
will  treat  it,  because  on  both  sides  it  is  so  presented  here,  as 
though  such  primary  purpose  were  to  secure  payment  to  the 
persons  doing  work  or  furnishing  material  under  the  contract 
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tiooed  all  la  considering  the  question  presented  ve 
cut  lay  aside,  as  having  do  bearing  upon  it,  the  cases  of 
official  or  statutory  bonds  required  or  authorized  for  the  bene- 
fit or  security  of  persons  not  named  as  obligee,  a  nominal 
obligee  bei^g  nan^ed,  and  where  the  statute  expressly,  or 
by  implication,  authorises  such  persons  to  sue  upon  them. 
Instances  of  such  are  sheriffs'  bonds,  probate  bonds,  bonds 
authorised  by  the  mechanic's  lien  law  in  General  Statutes  of 
1873,  chapter  90,  and  such  as  were  considered  in  City  of  St. 
r-iml  t.  Bvdcr,  30  Minn.  459,  and  MorUm  v.  Pover,  33  Minn. 
52L 

As,  so  Car  as  appears  by  the  complaint,  Bens  could  not  be 
liable  to  pay  Cor  the  work  done  and  materials  furnished  in 
fulfilling  the  contract  to  repair,  and  as,  under  the  law  then 
in  force,  his  interest  in  the  property  could  not  be  subject  to  a 
lien  therefor,  it  was  legally  a  matter  of  indifference  to  him 
whether  the  work  and  materials  were  paid  for  or  not  He 
had  no  duty  in  respect  to  it  And  the  question  comes  to  this: 
Where,  in  a  contract  between  two  persons,  one  promises  the 
other  to  do  some  thing  for  the  benefit  of  a  stranger  to  the  con- 
tract, and  the  promisee  has  no  relation  to  the  thing  to  be 
done,  nor  to  the  stranger  to  be  benefited,  can  such  stranger 
bring  an  action  to  enforce  the  promise? 

In  some  of  the  text-books  and  decisions  it  is  stated  gener- 
ally "that,  where  one  person  makes  a  promise  to  another  for 
the  benefit  of  a  third  person,  that  third  person  may  maintain 
an  action  upon  it'9  But  we  do  not  think  there  is  a  case  to  be 
found  in  which  such  an  action  was  sustained  upon  a  bare  ' 
promise,  with  no  other  circumstances  to  4*°  justify  an  excep- 
tion to  the  general  rule  that  an  action  upon  contract  can  be 
maintained  only  where  there  is  privity  of  contract  between 
the  parties.  In  Lawrence  v.  Fox,  20  N.  Y.  268— the  most  con- 
spicuous and  most  thoroughly  reasoned  case  in  New  York 
sustaining  an  action  by  a  stranger  to  a  contract — the  promisee 
owed  the  debt  which  the  promisor  agreed  to  pay,  and  loaned 
him  the  money,  which  he  agreed  to  pay  to  the  promisee's 
creditor. 

Thorp  v.  Keokuk  Coal  Co.,  48  N.  Y.  253,  was  a  case  where 
the  grantee  in  a  conveyance  of  real  estate  assumed  to  pay  a 
mortgage  resting  on  it  to  secure  a  debt  of  .the  grantor.  In 
the  syllabus  to  the  case  it  is  stated  that  it  overrules  King  v. 
Whitety,  10  Paige,  465,  but,  as  ijre  read  the. opinion,  it  goes  no 
further  than  to  question  the  reason  given  by  tfap  chancellor 
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in  the  latter  cade  for  sustaining  art  action  In  such  a  case  when 
it  can  be  sustained.  The  case  ill  10  Paige  was  one  where  the 
grantee  in  a  conveyance  assumed  to  pay  a  mortgage  on  real 
eetate  for  which  the  grantor  was  not  personally  liable.  It 
v?As  held  that  the*  creditor  could  not  recover  of  the  grantee. 
Th4  chancellor  stated  a*  the  principle  upon  which  a  creditor 
can  recover  from  k  grantee  so  assorting  to  pay  a  debt  of  the 
grantor  that  a  creditor  is  entitled  to  be  subrogated  to  Securities 
for  the  debts'  field  by  it  Surety,  and  that  between  the  grantor 
and  the  grantee  in  such  Case  the  latter  becomes  the  principal 
debtor  and  the  former  surety.  Another  and  simpler  reason 
might  have  bedri  given,  to  Wit,  that  where  onA  delivers  to,  or 
leaves  in  tile  ha!nd&  of,  another  a'  fund  with  Which  to  satisfy 
an  obligation  6i  ihi  forAier  a  duty  in  the  nature  of  a  trust  is- 
thereby  created:  The  decision  in  10  Paige  was  followed  in 
Trotter  V.  Hughe*,  14  N.  Y.  74-,  62  Am.  Deo.  137,  and  approved 
in  Garnsey  ▼.  kogers,  47  N.  Y.  233;  7  Aw.  Re*  p.  440. 

In  Vroorhan  v.  Tiirniry  69  N.  Y.  280;  23  Am.  Eep.  195,  simi- 
lar in  its  facts  to1  the  case  (A  King  v.  Whitely,  10  Paige,  465, 
the  court  go  ovefc  the  wfiole  ground,  recognize  the  decision  in 
Lawrence  v.  Fox%  20  N.  Y.  268,  and  hold  the  two  decision* 
consistent,  and  follow  that  in  10  Paige.  It  lays  down  this 
rule:  "To  give  a  third  party,  who  may  derive  a  benefit  from 
the  performance  of  the  promise,  tfn  action  there  must  be: 
1.  An  intent  by  the  promisee  to  secure  some  benefit  to 
the  third  party;  and  2.  Some  privity  between  the  two — 
the  promisee  and  the  party  to  be  benefited — and  some  obli- 
gation or  duty  from  the  former  to  the  latter  which  would 
give  him  a  legal  or  equitable  claim  to  the  benefit  of  the 
451  promise,  or  an  equivalent  from  him  personally."  "  There 
must  be  either  a  new  consideration,  or  some  prior  right  or 
claim  against  one  of  the  contracting  parties,  by  which  he  has 
a  legal  interest  in  the  performance  of  the  agreement";  and 
"there  must  be  some  legal  right,  founded  upon  some  obliga- 
tion of  the  promisee,  in  the  third  party,  to  adopt  and  claim 
the  promise  as  made  for  his  benefit."  In  some  cases  near 
relationship,  as  of  father  and  daughter,  or  uncle  and  nephew,. 
has  been  held  to  supply  the  place  of  a  strictly  legal  right  in 
the  third  party.  Dultori  v.  PooU}  1  Vent.  318,  and  Fetton  v. 
Dickinson,  10  Mass.  287,  are  instances  of  such.  To  enforce 
such  a  promise  in  favor  of  a  third  party,  where  there  is  no 
obligation  to  benefit  him  on  the  part  of  the  promisor  or 
promisee,  nor  any  thing  such  as  near  relationship,  nor  any 


<22  Jefferson  v.  Asch.  [Minn. 

consideration  from  the  third  party,  would  be  much  like  en* 
forcing  an  intended  gift  or  gratuity.  Vrooman  v.  Turner,  69 
N.  Y.  280, 25  Am.  Rep.  195,  settled  the  law  in  New  York,  as  the 
-decision,  though  subsequently  referred  to  with  approval  (see 
Wilbur  v.  Warren,  104  N.  Y.  193;  Litchfield  v.  Flint,  104  N-  Y. 
£43;  Comley  v.  Dazian,  114  N.  Y.  161;  Lorillard  v.  Ctyek,  122 
IT.  Y.  498;  2>urnA«iT  v.  £dti»  135  N.  Y.  219),  has  never  since 
been  questioned. 

The  question  was  considered,  and  .the  cases  in  Massachu- 
setts summed  up,  in  an  able  and  exhaustive  opinion  by  Met- 
calf,  J.,  in  Mellen  v.  Whipple,  1  Gray,  317.  That  was  the  case 
of  an  agreement  by  a  grantee  of  real  estate  to  pay  a  mortgage 
for  which  the  grantor  was  not  personally  liable.  It  was  held 
the  creditor  could  not  recover  from  the  grantee.  The  oourt 
attempts  to  classify  the  cases  in  that  state*  in  which  one  not 
a  party  to  the  promise  has  been  permitted  to  sue  upon  it 
The  classification  may  be  briefly  stated  as:  1.  Cases  where 
the  defendant  has  in  his  hands  money  which,  in  equity  and 
good  conscience,  belongs  to  the  plaintiff;  as  if  A  put  money 
or  property  in  the  hands  of  B  as  a  fund  from  which  A's 
creditors  are  to  be  paid,  and  B  has  promised,  expressly  or 
impliedly,  to  pay  such  creditors;  2.  Cases  where  a  near  rela- 
tionship, as  father  and  child,  or  uncle  and  nephew,  exists 
between  the  promisee  and  the  person  to  be  benefited;  3.  The 
-cases  of  which  Brewer  v.  Dyer,  7  Cush.  337,  is  an  instance,  in 
which  the  defendant  agreed  4M  with  a  lessee  of  premises  to 
take  the  lease  and  pay  the  rent  to  the  lessor,  and  entered 
with  the  knowledge  of  the  lessor,  paid  him  the  rent  for  a 
year,  and  then  left  before  the  term  expired. 

We  have  referred  so  fully  to  the  decisions  in  New  York 
and  Massachusetts,  because  in  those  states  the  question  has 
more  frequently  arisen,  and  been  more  ably  and  thoroughly 
discussed,  than  elsewhere  in  this  country. 

There  has  been  no  decision  of  this  court  at  variance  with 
the  rule  as  held  in  those  two  states.  In  every  case  but  one 
the  promise  was  to  pay  a  debt  of  the  promisee,  and  a  fund 
was  either  left  or  put  in  the  hands  of  the  promisor  for  the 
purpose.  That  one  case  was  decided  in  a  line  with  the  rule 
held  in  Vrooman  v.  Turner,  69  N.  Y.  280,  25  Am.  Rep.  195, 
and  Mellen  v.  Whipple,  1  Gray,  317.  A  grantee  of  real  estate 
had  assumed  a  mortgage  debt,  for  which  the  grantor  was  not 
personally  liable.  It  was  held  the  creditor  could  not  recover 
from  the  grantee:  Brown  v.  Stillman,  43  Minn.  126. 
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Without  undertaking  to  lay  down  a  general  rale  defining 
when  a  stranger  to  a  promise  between  others  may  sue  to 
enforce  it,  we  are  prepared  to  say  that  where  there  is  nothing 
bat  the  promise,  no  consideration  from  such  stranger,  and  no 
doty  or  obligation  to  him  on  the  part  of  the  promisee,  he  can- 
not sue  upon  it 

Such  is  this  ease. 

Order  affirmed. 

VABDSBBUB6H,  J*  took  no  part  in  the  decision. 
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Wats#3T  «l  Caydsst  axd  Atlaktio  R  R.  Co. 

Dm  ov  Faskcoz*  id  Ajtrcipatb   Datoz* 

. — A  pMMifv  aatitlad  to  naft  transportation 

r,  who,  apon  invitation  from  too 

tno  fti j  boat  by  a  vehicle-way,  and 

■ad  iajnrad  by  a  wfld  and  uncontrolled  ran* 

»  lbs  company,  »  not  gnilty  of  contributory 

Borcxy.    In  sncbcano  thopaaaengarin  not 

of  amen 


Actios  to  recover  damages  far  personal  injury.     Q.  8. 

Watson,  the  plaintiff  in  error,  was  a  passenger  by  the  defend- 
ant railroad  company  from  Philadelphia  to  the  city  of  Berlin, 

n  Near  Jersey.  He  crossed  the  Delaware  river  upon  a  ferry* 
Kv»t  operated  by  the  company  in  connection  with  its  railway. 
T.  ;s  boat  contained  an  open  passageway  for  vehicles  and 
animals*  ar.i  the  rl  *:nt:tF  was  invited  by  the  employees  of  the 
co:vi\v*y  to  ^tss  from  the  boat  upon  such  way.  While  doing 
tw  an  c~oor.t rolled  horse  belonging  to  the  company,  having 
esc.twJ  frvm  his  stable  some  distance  from  the  ferry,  ran 
w:ld.y  through  an  o*>en  gate  into  the  ferry-house,  sprang  into 
the  T?Mcle~way,  and  struck  and  injured  the  plaintiff  before 
he  could  for  n  and  execute  a  pian  of  escape.  Upon  the  trial 
a  judgment  of  nonsuit  was  rendered  against  the  plaintiff,  and 
he  brought  the  case  to  the  appellate  court  by  writ  of  error. 

JoJkm  W+  ftacott,  for  the  plaintiff  in  error. 

&  A*  Grey >  for  the  defendant  in  error. 
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i»t  jjje  Chancellor.  The  proofs  satisfactorily  establish 
that  the  plaintiff  was  practically  invited  by  the  defendant's 
employees  to  pass  from  the  boat  by  the  vehicle-way.  The 
northerly  passenger  exit  was  closed.  The  southerly  exit  was 
**•  narrow.  When  the  boat  was  made  fast  to  the  bridge, 
although  there  were  no  animals  or  vehicles  upon  it,  a  gang* 
plank,  or  slide,  was  drawn  to  it  from  the  bridge,  and  the 
vehicle-way  gate,  behind  which  there  was  a  waiting  crowd, 
was  thrown  open,  as  though  a  signal  to  the  crowd  to  pass  off 
that  way. 

The  plaintiff  was  among  the  first  of  those  who  availed 
themselves  of  this  offered  exit. 

The  use  for  which  the  way  he  took  was  designed  was  the 
transfer  of  controlled  animals  and  vehicles  to  and  from  the 
boat.  Passage  over  it  brought  to  him  knowledge  of  its  cus- 
tomary use,  and  suggested  a  prudent  watchfulness  against 
the  dangers  attendant  upon  that  use.  In  other  words,  it  was 
a  place  of  obvious  danger  from  a  certain  use,  against  which  it 
was  the  plaintiff's  duty  to  guard,  and  the  invitation  to  pass 
that  way  did  not  absolve  him  from  the  reasonable  perform- 
ance of  his  duty  in  this  respect.  But  the  duty  did  not- 
extend  to  dangers  from  causes  ab  extra  that  use,  such  as  the 
rapid,  uncontrolled  career  of  a  wild  horse,  whose  course  was- 
undirected,  irregular,  and  regardless  of  any  way,  and  who,  as 
he  madly  ran  at  random,  happened  to  spring  over  the  end  of 
the  bow  to  the  place  where  the  plaintiff  was  injured.  We 
think  that  it  was  not  the  plaintiff's  duty  to  anticipate  use  of  the 
driveway  by  a  runaway  horse  of  the  defendant,  and,  speaking 
with  more  particularity,  to  anticipate  the  bolting  of  such  a 
horse  over  the  end  of  the  bow  into  the  driveway.  I  am  satis- 
fied that  this  case  is  within  the  reasoning  of  the  well-con- 
sidered case  of  the  New  York  etc.  R.  R.  Co.  v.  Ball,  53  N.  J.  L. 
283,  which  cannot  fail  to  elicit  approval. 

It  is  not  perceived  that  there  was  negligence  upon  the  part 
of  the  plaintiff  which  contributed  to  the  injury  of  which  he 
complains.  Hence,  we  are  of  opinion  that  he  was  improperly 
nonsuited. 

The  judgment  below  must  be  reversed,  that  a  venire  de  novo 
may  issue.  __ 

CovravnroBY  Nmliqbwot— Dott  to  Ahticipato  Acoidint.— One  to 
not  bound  to  guard  against  the  want  of  ordinary  eare  on  the  part  of  anotheri 
Brown  ▼.  Lynn,  SI  Pa.  St.  510;  72  Am.  Deo.  768.    The  failure  to  take  cer- 
tain prestations  will  not  be  regarded  as  negligence  on  the  part  of  the  plant* 
am.  he.  B*r„  Vou  XXXIX.  -40 
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en  of  the  ease;  a  person  of  ordinary  care  iad 


Pake  Assx.  «.  Wallts  Ieon  Works. 

Law.MLl 


Warn  a  Fdaut. — In  determining 

tiactncg  parte*  bar*  declared  payable)  oa 

of  their  contract,  is  to  be  deemed  a  penalty 

t  of  the  partiea  aa  ascertained  from 

W  if  fanr,  awes  control.    If  they  bare  provided  for 

Ike  law  permits*  or  bare  provided  for  the  eaiae 

of  any  mmm  of  several  stipulations  when  too  loai 

cfcairiy  differ  in  amount,  or  have  named 


tj  by  proof  before  a  jury,  or  a  sum  which 
m  award,  voder  aay  of  these  conditions  the 


— If  is  to  doabtfal  'ram  tbo  whole 

■  mtouded  as  a  penalty  or  as  liqui- 
bo  enussroed  aa  a  penalty,  because  tbo  law 


by  the  breach  of  a  single 

it,  and  not  readily  eue- 


for  too  breach,  and  that  sum  is  not 
it  may  bo  recovered  aa  liqui- 


DaxafiBa>--Strpa1at?oBjs  for  specified  a 
the  (reach  of  a  nam  act  to  baud  within  a  limited  tuao  are  enforceable, 
lacxs — Lont  aa  Etidkxcs. — In  an  action  to  recover 
::r£  contract*  a  letter  written  by  tbo  chief  engineer  of  too 
the  escrrlttxsi  of  Ike  work,  and  after  tbo  writer  bad  left 
the  tm?t«T  of  tbo  bnuder.  and  without  notice  to  him,  is  not  admiseihle 
us  svakaca  as  a  oVsswanof  a  matter  eonosrning  the  work,  which,  under 
the  tares*  of  the  oonuaet^  was  to  bo  left  to  the  docuion  of  too  ohiaf 
en*;^**r  of  each  VcUier. 

x*  CtffTiim  CossrarcTi:**.— When  a  building  contract  provides 
that  £**!  rarratut  tbereasvier  is  to  bo  made  on  the  contractor's  famish- 
key  aataafa^twr  evkieace  that  no  heas  or  unsatisfied  claims  exist  on  the 
work,  the  tact  that  no  c!a:ma  hare  been  filed  against  it  within  one  year 
niter  filing  ouch  contract  aiFocvi*  the  required  evidence* 
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Actio*  to  recover  final  payment  under  a  building  contract. 
Judgment  for  plaintiff,  and  the  defendant  prosecutes  a  writ 
of  error  to  this  court.    The  following  is  a  copy  of  the  contract: 

"Articles  of  agreement  made  and  concluded  this  first  day  of 
October,  a.  d.  1889,  by  and  between  the  Wallis  Iron  Works, 
a  corporation  of  New  Jersey,  of  the  first  part,  and  the  Mon- 
mouth Park  Association  of  the  second  part: 

"  Witnesseth,  That  for  and  in  consideration  of  the  covenants 
and  payments  hereinafter  mentioned,  to  be  made  and  per- 
formed by  the  said  party  of  the  second  part,  the  said  party 
of  the  first  part  doth  hereby  covenant  and  agree  to  furnish  ail 
the  labor  and  materials,  and  perform  the  work  necessary  to 
complete  in  the  most  substantial  and  workmanlike  manner, 
to  the  satisfaction  and  acceptance  of  the  chief  engineer  of  the 
said  party  of  the  second  part,  a  grand-stand  at  the  racecourse 
of  said  party  of  the  second  part,  at  Monmouth  park,  Mon- 
mouth county,  New  Jersey,  excepting  the  necessary  exca- 
vation and  incidental  thereto,  the  said  work  to  be  finished  as 
described  in  the  approved  plans  and  following  specifications, 
and  agreeably  to  the  directions  received  from  the  said  chief 
engineer,  on  or  before  the  first  day  of  March,  1890.  In  case 
the  said  party  of  the  first  part  shall  fully  and  entirely,  and 
in  conformity  to  the  provisions  and  conditions  of  this  agree* 
ment,  perform  and  complete  the  said  work,  and  each  and 
every  part  and  appurtenance  thereto,  within  the  time  herein- 
before limited  for  such  performance  and  completion,  or  within 
such  further  time  as  in  accordance  with  the  provisions  of  this 
agreement  shall  be  fixed  or  allowed  for  such  performance  and 
completion,  the  said  party  of  the  first  part  shall  and  will  pay 
to  the  said  party  of  the  second  part  the  sum  of  one  hundred 
dollars  for  each  and  every  day  that  they,  the  said  party  of  the 
first  part,  shall  be  in  default,  which  said  sum  of  one  hundred 
dollars  per  day  is  hereby  agreed  upon,  fixed,  and  determined 
by  the  parties  hereto  as  the  damages  which  the  party  of  the 
second  part  will  suffer  by  reason  of  such  default,  and  not  by 
way  of  penalty.  And  the  said  party  of  the  second  part  may 
and  shall  deduct  and  retain  the  same  out  of  any  moneys 
which  may  be  due,  or  become  due,  to  the  party  of  the  first 
part  under  this  agreement. 

u  SPECIFICATION. 

M  The  entire  work  to  be  constructed  and  finished  In  every 
part  in  a  good,  substantial,  and  workmanlike  manner,  accord- 
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to  the  accompanying  drawings  mod  specifications,  to  the 
fall  extent  and  awing  of  the  same,  and  to  the  entire  satis- 
faction, approval,  and  acceptance  of  the  chief  engineer  and 
ownera  of  the  aaid  party  of  the  second  part;  and  under  the 
supervision  and  direction  of  such  agent  or  agents  as  they  may 
appoint.  Additional  detail  and  working  drawings  will  be 
furnished,  in  exemplification  of  the  foregoing,  from  time  to 
time,  aa  may  be  required;  and  it  is  distinctly  understood  that 
all  such  additional  drawings  are  to  be  considered  aa  virtually 
en-braced  wiinin,  and  forming  part  o£  these  specifications. 
Figured  dimensions  shall  in  all  cases  be  taken  in  preference 


ie 


*  The  said  engineer  shall  have  the  right  to  make  any  alter* 
ationa,  additiona,  or  omissions  of  work  or  materials  herein 
specified,  or  ahown  on  the  drawings,  during  the  progress  of 
the  structure,  that  he  may  find  to  be  necessary,  and  the  same 
ahall  ha  acceded  to  by  the  said  party  of  the  first  part,  and 
carried  into  effect,  without  in  any  way  violating  or  vitiating 
the  contract.  If  any  additions,  alterations,  or  omissions  are 
made  in  the  structure  during  the  progress  of  the  work  the 
value  of  such  ahall  be  decided  by  the  said  chief  engineer,  who 
ahall  make  an  equitable  allowance  for  the  same,  and  ahall 
add  the  amount  of  said  allowance  to  the  contract  price  of  the 
work,  if  the  cost  haa  been  increased;  or  shall  deduct  the 
amount,  if  the  coat  has  been  lessened,  as  he,  the  said  chief 
engineer,  may  deem  just  and  equitable. 

"  The  said  party  of  the  second  part  will  pay  for  no  extra 
work  or  material  unless  ordered  in  writing  by  them  through 
their  treasurer. 

"Any  disagreement  or  difference  between  the  parties  to  this 
contract,  upon  any  matter  or  thing  arising  from  these  specific 
cationa,  or  the  drawings  to  which  they  refer,  or  to  the  contract 
for  the  work,  or  the  kind  or  quality  of  the  work,  required 
thereby,  ahall  be  decided  by  the  said  chief  engineer  of  the 
party  of  the  second  part,  whose  decision  and  interpretation 
of  the  same  ahall  be  considered  final,  conclusive,  and  binding 
upon  both  parties. 

rtAll  materials  and  labor  used  throughout  the  structure 
must  be  of  the  best  of  their  several  kinds,  and  subject  to  the 
approval  of  the  chief  engineer. 

*  The  said  chief  engineer  shall  have  full  power  at  any  time 
during  the  progress  of  the  work  to  reject  any  materials  that 
he  may  deem  unsuitable  for  the  purpose  for  which  they  were 
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intended,  or  which  are  not  in  strict  conformity  with  the  spirit 
of  these  specifications.  He  shall  also  have  the  power  to  cause 
any  inferior  or  unsafe  work  to  be  taken  down  and  altered  at 
the  cost  of  the  said  party  of  the  first  part.  Particular  care 
must  be  taken  of  all  the  finished  work,  which  work  must  be 
covered  up,  and  thoroughly  protected  from  injury  or  deface- 
ment during  the  erection  and  completion  of  the  structure. 

"All  refuse  material  and  rubbish  that  may  accumulate 
during  the  progress  of  the  work  shall  be  removed,  from  time 
to  time,  as  may  be  directed  by  the  chief  engineer;  and,  on  the 
completion  of  the  work,  the  structure,  grounds,  and  streets  be 
thoroughly  cleaned  up  and  the  surplus  material  and  rubbish 
removed.  The  said  party  of  the  second  part  will  not  trans* 
port  free  any  of  the  workmen  or  materials  for  this  work,  but 
all  materials  must  be  be  shipped  in  the  name  of  the  party  of 
the  first  part,  and  in  no  case  shall  it  be  shipped  in  care  of,  or 
in  the  name  of,  the  company,  or  any  of  its  officers  or  em* 
ployees,  and  said  party  of  the  first  part  must  pay  the 
regular  freight  rates  arranged  for  with  the  freight  depart- 
ment. And  the  said  party  of  the  second  part  doth  promise 
and  agree  to  pay  to  the  said  party  of  the  first  part  for  the 
work  to  be  done  under  this  contract  the  following  prices, 
to  wit:  One  hundred  and  thirty-three  thousand  ($133,000) 
dollars. 

44  On  or  about  the  last  day  of  each  month,  during  the 
progress  of  this  work,  an  estimate  shall  be  made  of  the 
relative  value  of  the  work  done  and  delivered,  to  be  judged 
by  the  engineer;  and  ninety  per  cent  of  the  amount  of  said 
estimate  shall  be  paid  to  the  party  of  the  first  part  on  or 
about  the  fifteenth  day  of  the  following  month. 

"And  when  all  the  work  embraced  in  this  contract  is  com- 
pleted, agreeably  to  the  specifications,  and  in  accordance  with 
the  directions  and  to  the  satisfaction  and  acceptance  of  the 
engineer,  there  shall  be  a  final  estimate  made  of  said  work, 
according  to  the  terms  of  this  agreement,  when  the  balance 
appearing  due  to  the  said  party  of  the  first  part  shall  be  paid 
to  them  within  thirty  days  thereafter,  upon  their  giving  a 
release,  under  seal,  to  the  party  of  the  second  part,  from 
all  claims  and  demands  whatsoever  growing  in  any  manner 
out  of  thie  agreement,  and  upon  their  procuring  and  deliver- 
ing to  the  parties  of  the  second  part  fall  releases,  in  proper 
•brm  and  duly  executed,  from  mechanics  and  materialmen, 
of  all  liens,  claims,  and  demands  for  materials  furnished  and 


m  Ix  'M  tzszcjot  eov^caascd  and  agreed   between  Che)  said 

por^-ri  ic-U  ice  said  party  of  toe  £rst  part  will  at  all  times 
£>7*  p*r*-:c-*l  izzz^^ak  by  competent  representative,  who 

-  Ii  is  firmer  azrwi  ihai  the  contractors  are  not  to  inter- 
fere in  any  way  wiia  the  construction  of  the  bookmakerV 
?ur.  I,  me^'oer/s-etand,  or  the  paddocks,  or  other  work.  It  ia 
farmer  agreed  and  understood  thai  the  work  embraced  in  this 
ccctraet  ssall  be  commenced  within  ten  daja  from  thia  date, 
and  prosecuted  with  such  force  aa  the  engineer  shall  deem 
a-ieq^ate  to  ita  completion  wi:hin  the  tune  specified;  and  if 
at  asy  time  the  said  party  of  the  first  part  shall  refuse  or 
neglect  to  prosecute  the  work  with  a  force  sufficient,  in  the 
opinion  of  the  said  engineer,  for  its  completion  within  the  time 
specified  in  this  agreement,  then,  in  that  case,  the  aaid  engi- 
neer io  charge,  or  such  agents  as  the  engineer  shall  designate, 
nisj  proceed  to  emploj  such  a  number  of  workmen,  laborers, 
and  overseers  as  maj,  in  the  opinion  of  the  aaid  engineer,  be 
necessary  to  insure  the  completion  of  the  work  within  the 
time  bereini*fore  limited,  at  such  wages  as  he  may  find  nee* 
essary  or  expedient  to  give,  pay  all  persons  so  employed, 
and  charge  over  the  amount  so  paid  to  the  party  of  the  first 
part  as  for  so  much  money  paid  to  them  on  said  contract;  or 
for  the  failure  to  prosecute  the  work  with  an  adequate  force, 
for  noncompliance  with  his  directions  in  regard  to  the  man* 
ner  of  constructing  it,  or  for  any  other  omission  or  neglect  of 
the  requirements  of  this  agreement  and  specifications  on  the 
part  of  the  party  of  the  first  part,  the  said  engineer  may,  at 
his  discretion,  declare  this  contract,  or  any  portion  or  section 
embraced  in  it,  void. 

" And  the  said  party  of  the  first  part  hath  further  covenanted 
and  agreed  wo  take,  use,  provide,  and  make  all  proper,  nec- 
essary, and  sufficient  precautions,  safeguards,  and  protec- 
tions against  the  occurrence  or  happening  of  any  accidents, 
injuries,  damages,  or  hurt  to  any  person  or  property  during 
the  progress  of  the  construction  of  the  work  herein  contracted 
for,  and  to  be  responsible  for,  and  to  indemnify  and  save  harm* 
less  the  said  parties  of  the  second  part,  and  the  said  engineer, 
from  the  payments  of  all  sums  of  money  by  reason  of  all  or 
any  suoh  accidents,  injuries,  damages,  or  hurt  that  may  hap* 
pen  or  occur  upon  or  about  said  work,  and  from  all  fines,  pen- 
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alties,  and  lost  incurred  for  or  by  reason  of  the  violation  of 
any  city  or  borough  ordinance  or  regulation,  or  law  of  th* 
state,  while  the  said  work  is  in  progress  of  construction. 

"And  it  is  mutually  agreed  and  distinctly  understood  that: 
the  decision  of  the  chief  engineer  shall  be  final  and  conclusive 
in  any  dispute  which  may  arise  between  the  parties  to  thi* 
agreement,  relative  to  or  touching  the  same. 

"  In  witness  whereof,  that  parties  herein  named  have  here- 
unto set  their  seals,  and  caused  their  presents  to  be  signed 
by  their  secretary,  the  day  and  year  herein  first  above  named*. 
"As  to  Wallis  Iron  Works,       Wallis  Iron  Works,    [seal} 

"James  I.  Taylor,  Wm.  T.  Wallis,  Sec'y. 

"  Witness  to  signature  of         The  Monmouth  Park  Ass'n. 
"A.  J.  Cassatt:  By  A.  J.  Cassatt.    [seal} 

"T.  M.  Croft.  President. 

"It  is  hereby  further  agreed  that,  in  addition  to  the  work: 
hereinbefore  described  and  provided  for,  the  said  party  of 
the  first  part  shall  provide  as  bearing-pieces  to  receive  ends 
of  purlins,  and  in  lieu  of  the  angle  irons  already  provided  for, 
3"  z  6"  angle  irons,  10  ^  lbs.  per  foot,  and  7  feet  long,  well 
bolted  to  roof  truss  and  to  purlin  ends.. 

41  The  party  of  the  first  part  will  also  construct,  complete^ 
the  front  steps  to  grand-stand,  as  per  revised  sheet  No.  28. 

"In  consideration  of  the  foregoing  changes  the  party  of 
the  second  part  agrees  to  pay  the  additional  sum  of  nineteen 
hundred  and  seventy-one  ($1,971.61)  dollar$. 
+  Witness  this  11th  day  of      Wallis  Iron  Works.      [sealJ 
"December,  1889.  Wm.  I.  Wallis,  Treas. 

"  T.  M.  Croft.  Thb  Monmouth  Park  Ass'*. 

By  A.  J.  Cassatt.     [seal J 

President." 

Added  to  this  are  "  Revised  Specifications,"  the  last  clauses 
of  which  is: 


"  PAYMENTS. 


"On  or  about  the  first  day  of  each  month  the  engineer 
will  make  an  appropriate  estimate  of  the  amount  of  work 
erected  and  delivered  under  these  specifications  during  th& 
preceding  month,  and  the  contractor  will  be  paid  ninety  per 
cent  of  the  amount  of  theBe  estimates.  Thirty  days  after  the 
acceptance  of  the  completed  work  by  the  owner  the  retained 
ten  per  cent  will  be  paid  the  contractor,  upon  his  furnishing 
satisfactory  evidence  that  no  liens  or  unsatisfied  claims  exist, 
en  the  work,  or  any  part  of  it." 
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Joitph  D.  Bedle,  for  the  plaintiff  in  error. 
Oilbert  Collins,  for  the  defendant  in  error. 

***  Dixon,  J.  The  first  exception  to  be  considered  took 
its  rise  from  the  fact  that  the  structure  was  not  completed 
within  the  time  limited  by  the  contract,  nor  until  ninety-four 
days  after  the  expiration  of  a  month's  extension  of  that  time. 
The  defendant  claimed  a  deduction,  or  setoff,  of  one  hundred 
dollars  for  each  day's  delay. 

The  plaintiff  met  this  claim  by  insisting  that  the  clause  in 

be  contract  mentioning  the  one  hundred  dollars  per  day  is 

unintelligible,  and  14°  therefore  nugatory,  because  in  its  open- 

ng  line  it  reads:  "  In  case  the  said  party  of  the  first  part 

shall  .  ...  to  fully  and  entirely,"  etc.,  omitting  any  effective 

verb* 

We  agree,  however,  with  the  trial  judge  in  thinking  that 
the  context  shows  the  verb  which  should  be  supplied.  It 
makes  the  one  hundred  dollars  payable  for  each  day  that 
44 the  party  of  the  first  part  shall  be  in  default,"  This  plainly 
indicates  the  verb  "fail"  as  the  omitted  word,  to  be  supplied 
as  an  equivalent  for  the  expression  "  be  in  default." 

The  right  of  a  court  of  law  to  read  an  instrument  according 
to  the  obvious  intention  of  the  parties,  in  spite  of  clerical 
errors  or  omissions  which  can  be  corrected  by  perusing  the 
instrument,  is  sufficiently  vindicated  by  the  decision  of  this 
court  in  Sisson  v.  Donnelly,  36  N.  J.  L.  432;  see,  also,  Bur* 
chell  v.  Clark,  2  C.  P.  Div.  88. 

Taking  the  clause  thus  perfected,  the  plaintiff  urged  that 
the  one  hundred  dollars  a  day  was  a  penalty,  and  so  tin  al 
judge  ruled,  requiring  that  the  defendant  should  prove  the 
actual  damages,  and  be  allowed  only  for  what  was  proved. 
To  this  ruling  the  defendant  excepted. 

In  determining  whether  a  sum,  which  contracting  parties 
liave  declared  payable  on  default  in  performance  of  their  con- 
tract, is  to  be  deemed  a  penalty  or  liquidated  damages,  the 
.general  rule  is  that  the  agreement  of  the  parties  will  be  effectu- 
ated. Their  agreement  will,  however,  be  ascertained  by  con- 
sidering, not  only  particular  words  in  their  contract*  but  the 
whole  scope  of  their  bargain,  including  the  subject  to  which  it 
relates.  If,  on  such  consideration,  it  appears  that  they  have 
provided  for  larger  damages  than  the  law  permits,  c.  g«,  more 
than  the  legal  rate  for  the  nonpayment  of  money,  or  that  they 
have  provided  for  the  same  damages  on  the  breach  of  any 
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of  several  stipulations,  when  the  loss  resulting  from  such 
breaches  clearly  must  differ  in  amount,  or  that  they  have 
named  an  excessive  sum  in  a  case  where  the  real  damages  are 
certain  or  readily  reducible  to  certainty  by  proof  before  a  jury, 
or  a  sum  which  it  would  be  unconscionable  to  award,  under 
any  of  these  conditions  the  sum  designated  is  deemed  a  penalty. 
141  And,  if  it  be  doubtful  on  the  whole  agreement  whether 
the  sum  is  intended  as  a  penalty  or  as  liquidated  damages, 
it  will  be  construed  as  a  penalty,  because  the  law  favors  mere 
indemnity.  But  when  damages  are  to  be  sustained  by  the 
breach  of  a  single  stipulation,  and  they  are  uncertain  in 
amount,  and  not  readily  susceptible  of  proof  under  the  rules 
of  evidence,  then,  if  the  parties  have  agreed  upon  a  sum  as 
the  measure  of  compensation  for  the  breach,  and  that  sum  is 
not  disproportionate  to  the  presumable  loss,  it  may  be  recov- 
ered as  liquidated  damages.  These  are  the  general  principles 
laid  down  in  the  text-books  and  recognized  in  the  judicial 
reports  of  this  state:  Cheddick  v.  Marsh,  21  N.  J.  L.  463; 
Whitfield  v.  Levy,  35  N.  J.  L.  149;  Hoagland  v.  Segur,  38 
N.  J.  L.  230;  Lansing  v.  Dodd,  45  N.  J.  L.  525. 

In  the  present  case  the  default  consists  of  the  breach  of  a 
single  covenant  to  complete  the  grand-stand,  as  described  in 
the  approved  plans  and  specifications,  within  the  time  limited. 
It  is  plain  that  the  loss  to  result  from  such  a  breach  is  not 
easily  ascertainable.  The  magnitude  and  importance  of  the 
grand-stand  may  be  inferred  from  its  cost — one  hundred  and 
thirty-three  thousand  dollars.  It  formed  a  necessary  part  of 
a  very  expensive  enterprise.  The  structure  was  not  one  that 
could  be  said  to  have  a  definable  rental  value.  Its  worth 
•depended  upon  the  success  of  the  entire  venture.  How  far 
the  noncompletion  of  this  edifice  might  affect  that  success, 
and  what  the  profits  or  losses  of  the  scheme  would  be,  were 
topics  for  conjecture  only.  The  conditions  therefore  seem  to 
have  been  such  as  to  justify  the  parties  in  settling  for  them- 
eelves  the  measure  of  compensation. 

The  stipulations  of  parties  for  specified  damages,  on  the 
breach  of  a  contract  to  build  within  a  limited  time,  have  fre- 
quently been  enforced  by  the  courts.  In  Fletcher  v.  Dyche,  2 
Term  Rep*  32,  ten  pounds  per  week  for  delay  in  finishing  the 
pariah  church;  in  Duckworth  v.  Alison,  1  Mees.  &  W.  412, 
five  pounds  per  week  for  delay  in  completing  repairs  of  a 
warehouse;  in  Legge  v.  Harlock,  12  Q.  B.  1015,  one  pound  per 
day  for  delay  in  erecting  a  barn,  wagon-shed,  and  granary;  in 
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Law  y.  Local  Board  qfRedditch,  1 Q.  B.  127,  one  hundred  pounds 
and  fiye  pounds  per  week  for  t4M  delay  in  constructing  sew- 
erage works;  in  Ward  v.  Hudson  River  Building  Co.,  125 
N.  Y.  230,  ten  dollars  a  day  for  delay  in  erecting  dwelling- 
bouses;  and  in  Malone  v.  City  of  Philadelphia,  147  Pa.  St. 
416,  fifty  dollars  a  day  for  delay  in  completing  a  municipal 
bridge — were  all  deemed  liquidated  damages.  Counsel  baa 
referred  us  to  two  cases  of  building  contracts  where  a  different 
conclusion  was  reached:  Muldoon  v.  Lynch,  66  Cal.  536,  and 
Clement  y.  Schuylkill  River  R.  R.  Co.,  132  Pa.  St  445.  In  the 
former  case  a  statutory  rule  prevailed,  and  in  the  latter  tbe 
real  damage  was  easily  ascertainable,  and  the  stipulated  sum 
was  unconscionable.  In  the  case  at  bar  we  have  no  data  for 
saying  that  one  hundred  dollars  a  day  was  unconscionable. 

Tbe  sole  question  remaining  on  this  exception,  therefore,, 
is  whether  the  parties  have  agreed  upon  the  sum  named  as 
liquidated  damages. 

Their  language  seems  indisputably  to  have  this  meaning. 
They  expressly  declare  the  sum  to  be  agreed  upon  as  the 
damages  which  the  defendant  will  suffer;  they  expressly 
deny  that  they  mean  it  as  a  penalty,  and  they  provide  for  its 
deduction  and  retention  by  the  defendant  in  a  mode  which 
could  be  applied  only  if  the  sum  be  considered  liquidated 
damages. 

But  it  is  argued  that  as  the  contract  authorized  the  engineer 
of  the  defendant  to  make  any  alterations  or  additions  that  he 
might  find  necessary  during  the  progress  of  the  structure,  and 
required  the  plaintiff  to  accede  thereto,  it  is  unreasonable  to 
suppose  that  the  plaintiff  could  have  intended  to  bind  itself  in 
liquidated  damages  for  delay  in  completing  such  a  changeable 
contract 

But  this  argument  seems  to  be,  aside  from  the  present  in* 
quiry,  which  is  not  whether  the  plaintiff  became  responsible 
for  damages  by  reason  of  the  noncompletion  of  the  grand* 
stand  on  the  day  named,  but  whether,  if  it  did  become  so 
responsible,  those  damages  are  liquidated  by  the  contract. 
On  the  question  first  stated,  changes  ordered  by  the  engineer 
may  afford  matter  for  consideration;  on  the  second  question, 
they  are  irrelevant 

149  Certainly,  the  bills  of  exceptions  do  not  indicate  any 
alterations  or  additions  which,  as  matter  of  law,  would  relieve 
the  plaintiff  from  responsibility  for  the  admitted  delay,  and 
consequently  there  may  have  been  ground  for  considering  the 
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defendant's  damages.  If  there  was,  the  amount  of  the  dam* 
ages  was  adjusted  by  the  contract  at  one  hundred  dollars  per 
day. 

We  think  the  ruling  at  the  circuit  on  this  point  was  erro- 
neous. 

We  think,  also,  that  the  letter,  Exhibit  P  8,  written  Sep* 
tember  10, 1890,  by  F.  Latourette  to  the  plaintiff,  was  illegally 
received  in  evidence.  It  was  offered  and  admitted  as  a  deci- 
sion by  the  chief  engineer  of  the  defendant  under  the  contract. 
Since  it  was  written  after  the  completion  of  the  work,  and 
after  the  writer  had  ceased  to  be  the  engineer  of  the  defend- 
ant, and  without  notice  to  the  defendant,  it  could  not  possess 
the  character  attributed  to  it. 

The  only  other  exception  which  it  appears  useful  to  notice 
is  that  relating  to  the  existence  of  claims  by  outside  parties.. 

The  agreement  contains  two  clauses  on  this  subject — one 
under  the  head  "Specification";  the  other  under  the  head 
u  Revised  Specifications."  It  seems  proper  to  hold  that  the 
latter  clause  is  substituted  in  the  contract  for  the  former,  and 
therefore  it  only  need  be  considered.  It  reads:  "  Thirty  days 
after  the  acceptance  of  the  completed  work  by  the  owner  the 
retained  ten  per  cent  will  be  paid  the  contractor,  upon  his 
furnishing  satisfactory  evidence  that  no  liens  or  unsatisfied 
claims  exist  on  the  work,  or  any  part  of  it." 

The  expression  u  liens  or  unsatisfied  claims  on  the  work" 
must  mean  claims  which  can  be  enforced  against  the  work, 
and  such  claims  could  exist  only  under  our  mechanic's  lien 
law.  By  "liens"  the  parties  intended  claims  filed  under  that 
law;  by  u  unsatisfied  claims1'  they  intended  claims  which 
were  not,  but  might  be,  filed  under  that  law. 

The  statute  (Rev.  Stats.,  sec.  2,  p.  668)  provides  uthat 
when  any  building  shall  be  erected  in  whole  or  in  part  by 
contract  in  writing,  such  building  and  the  land  whereon  it 
stands  shall  be  liable  to  the  contractor  alone  for  the  work 
done  or  materials  t4A  furnished  in  pursuance  of  such  con- 
tract; provided,  such  contract  or  a  duplicate  thereof  be  filed 
in  the  office  of  the  clerk  of  the  county  in  which  such  building 
is  situate,  before  such  work  done  or  materials  furnished  ";  and 
(sec.  18)  "  that  no  debt  shall  be  a  lien  by  virtue  of  this  act, 
unless  a  claim  is  filed,  as  hereinbefore  provided,  within  one 
year  from  the  furnishing  the  materials  or  performing  the  labor 
for  which  such  debt  is  due." 
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The  contract  between  these  parties  was  filed  January  2, 
1890.  Hence,  no  liens  could  arise  in  favor  of  outside  parties 
for  work  done  or  materials  furnished  after  that  date.  For 
work  done  or  materials  furnished  before  that  date  no  debt 
would  be  a  lien  unless  a  claim  were  filed  within  a  year,  i.  e., 
before  January  2,  1891.  At  the  date  last  named  no  such 
claim  was  filed,  and,  so  far  as  appears,  no  such  claim  was 
ever  filed.    The  suit  was  commenced  March  12,  1891. 

We  think  these  facts  furnished  satisfactory  evidence  that 
there  were  no  liens  or  unsatisfied  claims  on  the  work  when 
the  action  was  brought,  and  that  on  this  point  there  was  no 
error  at  the  trial. 

The  other  exceptions  adverted  to  by  counsel  for  the  defend- 
ant are  either  untenable  or  on  questions  not  likely  to  arise 
upon  a  new  trial. 

Let  the  judgment  be  reversed,  and  a  venire  d$  novo  be 
awarded.  __ 

CoHTiACTa— C0H8TBUCTIOW— .I5T3WT.—AI1  oontraot*  mut  beeooonstraed 
an  to  accomplish  the  intention  of  the  partiei:  Grant  v.  Leach,  20  La.  Ann. 
329;  90  Am.  Dec.  403;  Dunbar  ▼.  Bawle$,  28  Ind.  226;  92  Am.  Dec  311, 
and  note;  Hunter  y.  Anthony,  8  Jones,  385;  80  Am.  Deo.  339,  and  note;  Crab* 
4ree  v.  Hagenbaugh,  25  I1L  233;  79  Am.  Deo.  324,  and  note;  Mathews  r. 
Phelps,  61  Mich.  327;  1  Am.  St.  Rep.  581;  Sntkh  r.  Kerr,  108  N.  Y.  SI;  2 
Am.  St.  Rep.  362;  Maetin  v.  8toller,  107  Mo.  317.  See  the  further  notes  to 
Craven*  ▼.  Eagle  Cotton  MM*,  16  Am.  St.  Rep.  306,  and  Chism  ▼.  Schipper, 
14  Am.  St.  Rep.  675,  where  the  cases  on  this  subject  are  collected. 

Damages  Whbk  Liquidated  and  When  Pee altt.— When  a  lump 
sum  is  named  by  the  parties  to  a  contract  as  compensation  for  loss  suffered, 
the  presumption  is  that  the  snm  named  is  intended  as  a  penalty,  and  not  as 
liquidated  damages,  no  matter  what  it  is  called  in  the  contract,  the  controlling 
element  being  the  intent  of  the  parties:  Keek  r.  Bieber,  148  Pa.  8k  645;  33 
Am.  St  Rep.  846,  and  note;  Bagtey  r.  Peddie,  16  N.  Y.  469;  69  Am.  Dec 
713,  and  note;  Foley  r.  MeKeegan,  4  Iowa,  1;  66  Am.  Dee.  H>7;  Caltfurma 
Steam  Nat.  Co.  ▼.  Wright,  6  Cal.  259;  65  Am.  Dee.  611,  and  note.  See 
extended  notes  to  WUUanu  w.  Vance,  80  Am.  Rep.  28,  and  Qraba*  ▼. 
earn,  1  Am,  Deo*  331. 
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Agbioultdbal  Insurance  Company  v.  Pott* 

[66  Nsw  Juot  Law,  161] 

Oorfobations— Declarations  or  Aoint  A8  Eviukhgb.  —  A  statement  by 
a  general  agent  of  a  corporation,  in  the  coarse  of  hit  employment,  as 
to  a  fact,  within  his  official  knowledge,  touching  the  tiatut  of  a  matte? 
intrusted  to  him,  is  admissible  in  evidence  on  behalf  of  the  party  with 
whom  the  corporation  was  dealing  at  the  time. 

Ixfiu range — Waivbb  op  FoRtKiTUBE.  —  When  a  party  insured  against  fire- 
obtains  additional  insurance  without  the  written  consent  of  the  insurer, 
as  provided  by  the  policy,  and  then  notifies  the  speoial  agents  of  the 
latter  of  the  fact,  and  they,  after  notifying  the  insurer,  are  directed  by 
him  to  cancel  the  policy,  whioh  tiiey  nil  to  do  until  after  the  loss,  the 
insurer  is  estopped  from  claiming  the  enforcement  ef  the)  strict  letter 
of  the  policy,  and  from  setting  up  a  forfeiture  thereof. 

Iksubancs— Waivkb  of  FORFEITURE.— Any  course  of  action  on  the  part  of 
an  insurer  Which  leads  an  insured  honestly  to  believe  that,  by  conform- 
ing thereto,  a  forfeiture  of  his  policy  will  not  be  incurred,  followed  by 
due  conformity  on  his  part,  estops  the  insurer  from  insisting  upon  a 
forfeiture  though  it  might  be  claimed  under  the  express  letter  of  the 
contract. 

James  Buchanan  and  A.  H.  Sawyer,  for  the  plaintiff  in  error. 

John  8.  Voorhees,  for  the  defendant  in  error 

**•  Garrison,  J.  The  sole  error  assigned  is  the  refusal  of 
the  trial  court  to  nonsuit  the  plaintiff.  The  action  is  brought 
upon  a  policy  of  insurance  issued  by  the  defendant,  indemni- 
fying the  plaintiff  against  loss  by  fire  to  the  amount  of  fifteen 
hundred  dollars  upon  her  dwelling.  The  policy  contains, 
amongst  other  things,  astipulation  in  these  words:  "If  any 
other  insurance  has  been,  or  shall  hereafter  be,  made  upon  the 
property  hereby  insured,  or  any  part  thereof,  or  any  interest 
therein,  whether  such  insurance  is  valid  or  invalid,  this  entire 
policy,  and  every  part  thereof,  shall  be  null  and  void,  unless 
the  written  consent  of  the  company  at  the  New  York  city 
office  is  obtained.  In  case  such  consent  is  applied  for  and 
refused,  the  company  will  pay  to  the  assured  the  unearned 
premium."  The  policy  also  declares  that  "no  agent  is  per- 
mitted to  give  the  consent  of  the  company  in  any  other  case 
required  by  the  provisions  of  this  policy,  or  to  waive  any 
stipulation  or  condition  contained  therein;  but  in  all  cases 
where  the  consent  of  the  company  is  required  by  this  policy, 
other  than  consent  to  the  assignment  of  the  policy,  such  con* 
eent  must  be  obtained  in  writing!  and  at  the  New  York  city 
office." 
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The  policy  was  obtained  through  Wright  and  Marsh,  insar- 
anoe  agents,  at  Princeton,  in  this  state,  who  received  the 
premium  for  the  company,  and  delivered  the  policy  to  the 
plaintiff.    The  policy  was  issued  in  1885.    On  the  third  day 
of  January,  1888,  the  plaintiff  insured  her  said  dwelling  in 
the  additional  amount  of  three  hundred  dollars  in  the  Liver- 
pool and  London,  and  Globe  Insurance  Company.  The  plaintiff 
testified  that  the  day  after  she  got  this  latter  insurance  she 
went  to  Princeton  to  the  office  of  Wright  and  Marsh,  having 
with  her  the  policy  in  defendant's  company,  and  told  Mr. 
Marsh  that  she  had  taken  out  more  insurance  on  her  build- 
ing, whereupon  Marsh  requested  bis  partner  to  "  see  1€*  to 
it."  The  plaintiff's  narrative  of  what  then  occurred  is  as  fol- 
lows: "  Mr.  Wright  got  up  from  his  desk  and  went  to  a  drawer, 
-a  nil  took  out  a  paper  with  marks  of  a  building  on  it,  and 
wrote  something  on  it,  and  put  it  back  again.     Mr.  Marsh 
was  present,  and  asked  me  with  whom  I  had  insured,  and 
where,  and  I  distinctly  told  him,  and  he  said,  'It  is  all  right; 
perhaps  the  Agricultural  company  may  oanoel  your  policy  if 
they  think  you  have  too  much  on  your  buildings,  but  we  will 
let  you  know  in  a  few  days.' "  This  was  on  January  4th,  and 
on  the  twentieth  day  of  May,  of  the  same  year,  the  plaintiff's 
dwelling  was  destroyed  by  fire,  neither  Marsh  and  Wright, 
nor  the  Agricultural  company,  having  oommunicated  with 
the  plaintiff  in  the  mean  time.     It  is  also  in  evidence  that 
After  the  occurrence  of  the  fire  Mr.  Patterson,  the  general  agent 
of  the  defendant,  in  charge  of  its  New  York  office,  visited  the 
scene  of  the  fire,  and  drew  up  and  obtained  the  signature  of 
the  plaintiff  to  the  formal  proofs  of  loss,  and  attempted  to 
adjust  the  same  for  a  sum  less  than  the  value  of  the  policy. 

The  plaintiff  also  called  as  her  witness  Crowell  Marsh,  of 
the  firm  of  Wright  and  Marsh,  who  testified  that  he  was  the 
agent  of  the  defendant  oompany,  at  Princeton,  and  that  the 
custom  of  the  company,  with  respect  to  applications  for  further 
insurance,  was  that  the  local  agent,  if  he  deemed  the  request 
reasonable  and  right,  wrote  on  the  policy  the  indorsement 
"other  insurance  permitted,"  and  reported  the  fact  to  the 
company,  who,  if  they  dissented,  ordered  him  "to  cancel  the 
policy,  to  take  it  up."  He  further  testified  that  it  was  not 
the  practice  of  the  company  to  make  any  indorsement  itself, 
but  merely  to  sanction  his  indorsement  or  to  order  him  to 
cancel  the  policy,  and  that  in  all  the  number  of  years  he  had 
had  dealings  with  the  company  he  could  recollect  no  case  in 
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which  the  indorsement  on  any  policy  obtained  through  his 
-firm  had  been  made  by  anybody  other  than  himself  or  his 
partner,  and  that  they  never  knew  any  person  other  than  Mr. 
Patterson  as  the  representative  of  the  company.  The  custom 
of  the  company  in  this  respect  was  likewise  shown  by  indi- 
vidual instances  in  which  it  had  been  followed,  and  by  the 
indorsement  on  1#1  plaintiff's  policy  of  the  words  "The 
buildings  insured  under  this  policy  are  now  in  possession  and 
occupied  by  tenant.  Indorsed  May  1,  1885.  Marsh  and 
Wright,  agents." 

There  was  no  proof  of  any  custom  by  which  the  agents  of 
the  defendant  were  permitted  to  give  the  assent  of  the  com- 
pany in  cases  where  additional  insurance  had  already  been 
actually  obtained.  In  this  state  of  the  proofs  the  court  was 
asked  to  nonsuit  the  plaintiff  upon  the  ground  that  the  policy 
sued  on  by  its  terms  had  become  null  and  void,  by  reason  oi 
the  further  insurance  of  the  property  comprised  therein  with- 
out the  written  consent  of  the  defendant  at  its  New  York  city 
office. 

All  of  the  facts  assumed  in  this  proposition  are  indubitably 
established  by  the  plaintiff's  proofs.  So  that  the  question 
presented  is  whether,  in  the  face  of  these  facts,  there  was  any 
ground  of  recovery  upon  which  the  case  should  have  gone  to 
the  jury.  The  points  chiefly  argued  in  this  court  were:  t4 1. 
As  to  the  power  of  an  agent  to  waive  the  conditions  of  the 
policy  in  the  face  of  its  express  declaration  that  such  power 
was  not  delegated";  and  "2.  Whether  the  defendant  com- 
pany, by  sanctioning  indorsements  made  by  its  agents  upon 
policies  where  further  insurance  was  contemplated  had 
clothed  such  agents  with  apparent  authority  to  continue  in 
force  a  policy  that,  by  its  terms,  had  become  null  and  void 
because  such  further  insurance  had  already  been  actually 
obtained."  Any  discussion  of  the  implied  powers  of  agents 
to  waive  the  express  conditions  of  written  contracts  would 
seem,  however,  to  be  far-fetched  in  the  present  case,  in  view 
of  the  uncontroverted  testimony  as  to  the  conduct  of  the 
insurance  company  itself.  It  is  in  evidence  that  Mr.  Patter- 
son, the  general  agent  of  the  defending  corporation,  visited 
the  plaintiff  after  the  fire  upon  the  business  of  the  defend- 
ant, and  endeavored  to  adjust  her  loss  for  a  sum  less  than  the 
amount  insured,  averring,  amongst  other  things,  on  behalf  ot 
the  company  he  was  representing,  that  uthey  had  notified 
the  agent  to  cancel  this  policy,  but  it  had  been  neglected." 
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By  this  declaration  the  defendant's  agent  imparted  pertinent 
information  touching  1€%  matters  to  the  consideration  of 
which  he  had  invited  the  plaintiff.  It  was  made  in  the  sup- 
posed interest  of  his  principal  and  was  part  of  the  res  gestae 
A  statement  made  by  a  general  agent  of  a  corporation,  in  the 
course  of  his  employment,  as  to  a  fact  within  his  official 
knowledge  touching  the  status  of  a  matter  intrusted  to  him 
is  admissible  in  evidence  on  behalf  of  the  party  with  whom 
the  corporation  was  dealing:  Wharton  on  Evidence,  sec.  1173; 
Runic  v.  Ten  Eyck,  24  N.  J.  L.  756. 

From  this  declaration  of  the  defendant's  general  manager 
it  was  competent  for  a  jury  to  infer  that  actual  notice  had 
been  received  by  the  defendant  of  some  state  of  affairs  respecti- 
ng plaintiff's  risk  that  justified,  in  defendant's  opinion,  a 
cancellation  of  her  policy;  and,  inasmuch  as  the  only  fact  of 
this  nature,  of  which  the  case  gives  any  indication,  is  that 
communicated  by  the  plaintiff  to  Wright  and  Marsh,  a  further 
inference  might  be  that  the  local  agents  had  forwarded  the 
information  received  by  them  to  the  company  as  they  prom- 
ised plaintiff  they  would  do,  and  that  the  company,  taking 
the  view  of  the  risk  intimated  by  Wright  and  Marsh  to  the 
plaintiff,  had  decided  upon  the  cancellation  of  her  policy, 
and  that  Wright  and  Marsh  were  the  agents  whom  Mr.  Pat* 
terson  had  in  mind  when  he  said  that  the  company  had  noti- 
fied the  agent  to  cancel  the  policy  in  question.  At  all  events, 
the  evidence  referred  to,  if  not  free  from  ambiguity  standing 
alone,  when  taken  in  connection  with  the  rest  of  the  plain- 
tiff's testimony  was  competent  proof  to  go  to  the  jury  for  the 
purpose  of  establishing  the  following  facts: 

1.  That  the  company  had  actual  knowledge  of  the  condi- 
tion of  the  plaintiff's  insurance,  and  of  her  submission  of  the 
matter  to  the  local  agents  who  forwarded  the  information. 

2.  That  the  defendant  recognized  the  duty  of  acting  deci- 
sively upon  the  facts  thus  submitted,  and  had  actually  made 
its  decision. 

3.  That  the  defendant  had  intrusted  the  execution  of 
the  decision  thus  reached  to  Wright  and  Marsh.  That 
Wright  and  Marsh  did  nothing  toward  carrying  into  execu- 
tion this  decision  of  the  company  during  the  months  that 
preceded  the  16B  fire  is  an  admitted  fact,  and  it  must,  I 
think,  be  likewise  admitted  that  the  plaintiff  was  damnified 
by  reason  of  their  negligence.  All  of  the  evidence  point* 
conclusively  to  the  fact  that  it  was  the  settled  purpose 
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and  constant  practice  of  the  plaintiff  to  keep  her  dwelling: 
fully  insured.  The  very  circumstance  of  her  obtaining  from, 
the  Liverpool  and  London,  and  Globe  Company  an  insuranoe  of 
three  hundred  dollars  in  addition  to  the  sum  oi  fifteen* 
hundred  dollars  already  placed  in  the  defendant  companjr 
repels  the  notion  that  she  would  have  allowed  her  dwelling  to^ 
remain  practically  uninsured  had  the  decision  of  the  latter 
company  canceling  its  policy  been  made  known  to  her.  At 
the  close  of  the  plaintiffs  case,  therefore,  there  was  testimony* 
>  competent  to  prove  that  the  plaintiff  had  in  good  faith  sub* 
mitted  to  her  insurers  actual  knowledge  of  a  state  of  facts* 
that  placed  it  wholly  within  their  power  either  to  continue 
their  contract  of  indemnity  or  to  relieve  themselves  of  all 
obligation  respecting  it;  that  they  took  the  matter  under 
advisement  and  decided  upon  the  latter  course,  which  decision,, 
owing  to  the  laches  of  the  agent  to  whom  its  execution  was- 
intrusted,  was  not  communicated  to  the  insured  until  she  had1 
been  injured  by  fire.  The  case  thus  presented  would,  in  my 
opinion,  come  within  the  elemental  rule  of  estoppel  that  in* 
dealing  with  others  no  one  shall  be  permitted  to  deny  that  he 
intended  the  natural  consequences  of  his  conduct,  when  such 
conduct  has  in  fact  induced  others  to  rely  upon  it  to  their 
loss.  The  natural  consequence  of  the  failure  of  the  company 
to  communicate  to  the  plaintiff  its  decision  was  to  induce 
in  her  the  belief  that  it  acquiesced  in  the  further  insurance? 
of  which  she  had  given  notice,  and  so  long  as  this  belief  con- 
tinued she  was  lulled  into  a  false  security  with  respect  to  her 
property.  After  the  loss  had  occurred  it  was  too  late  for  the 
company  to  set  up  for  the  first  time,  in  avoidance  of  it* 
obligation,  the  very  state  of  facts  with  full  knowledge  of  which 
it  had  permitted  the  plaintiff  to  rest  secure  in  her  proposed 
protection.  In  New  York  Life  Ins.  Co.  v.  Eggleston,  96  U.  8. 
572,  the  policy  provided  for  an  absolute  forfeiture  in  the  event 
of  the  nonpayment  of  any  premium.  The  last  164  install- 
ment of  premium  remained  unpaid  at  the  death  of  thfr 
insured.  At  the  trial  the  plaintiff  proved  that  the  company- 
had  several  .times  changed  its  agents,  and  had  each  time 
notified  the  insured  where  to  pay  his  premium,  and  that 
while  waiting  for  such  information  the  last  installment  had 
become  overdue,  and  so  remained  at  the  time  of  the  death  of 
the  insured.  Mr.  Justice  Bradley  affirmed  the  charge  of  the 
trial  court,  leaving  the  question  of  fact  to  the  jury,  saying: 
44  Any  course  of  action  on  the  part  of  an  insurance  company* 

AM.  SB.  RlF*  VOL.  XXXIX.  -  41 


442      Agricultural  Insurance  Co.  v.  Potts.    [New  Jeraej, 


"Which  leads  a  party  insured  honestly  to  believe  that  by 
forming  thereto  a  forfeiture  of  his  policy  will  not  be  mooned* 
followed  by  due  conformity  on  his  part,  will  and  ought  to 
•estop  the  company  from  insisting  upon  the  forfeiture,  though 
it  might  be  claimed  under  the  express  letter  of  the  contract." 
And  to  a  like  effect  are  Phcsniz  Mut.  Life  Ins.  Co.  v.  DosUr% 
106  U.  S.  30;  Combs  ▼.  Shrewsbury  etc.  Ins.  Co.,  34  N.  J.  Bq. 
403;  Redstrake  v.  Cumberland  etc.  Ins.  Co.,  44  N.  J.  L.  294, 
800. 

That  Wright  and  Marsh,  in  respect  to  the  cancellation  of 
plaintiff's  policy,  were  the  agents  of  the  defendant,  and  not  of 
the  plaintiff,  cannot  be  seriously  questioned.  Granting  that 
they  were  her  agents  for  the  purpose  of  communicating  to  the 
^defendant  the  status  of  her  insurance,  the  company,  by  in- 
trusting them  with  the  execution  of  its  decision  touching  a 
matter  solely  within  its  power,  constituted  them  its  agents, 
so  that  their  negligence  in  this  respect  was  the  negligence  of 
the  insurer.  There'  is,  it  is  needless  to  say,  a  marked  dis- 
tinction between  cases  such  as  this,  in  which  notice  given  to 
an  agent  is  in  point  of  fact  communicated  to  the  principal, 
4*nd  those  in  which  the  principal  is  charged  upon  mere  proof 
of  notice  to  an  agent.  In  the  former  case  the  power  of  the 
agent  to  bind  his  principal  is  limited  by  the  scope  of  his 
actual  or  apparent  authority;  whereas,  in  the  latter  case,  no 
question  of  agency  arises,  the  sole  question  being  as  to  the 
legal  duties  of  the  principals  themselves,  growing  out  of 
knowledge  actually  imparted.  For  a  like  reason  the  present 
-case  is  uncomplicated  by  any  question  as  to. the  delegation  of 
the  power  of  1M  waiver.  Whatever  difference  of  opinion 
may  exist  as  to  the  effect  of  notice  to,  or  of  waiver  by,  a  spe- 
cial agent  in  a  given  case  there  can  be  no  diversity  of  senti- 
ment as  to  the  plenary  power  of  a  party  to  a  contract  to  waive 
any  condition  intended  for  his  benefit,  either  before  or  after 
-forfeiture,  whether  by  express  declaration  or  by  conduct  so 
misleading  that  it  estops  him  afterward  from  claiming  the 
forfeiture. 

Our  conclusion  upon  the  oase  before  us  is  that  the  trial 
court,  in  refusing  the  defendant's  motion  to  nonsuit  the 
plaintiff,  ruled  correctly,  and  that  the  judgment  leooveied 
Should  be  affirmed,  with  costs. 


Justices  Rub,  Dixon,  and  Magie  dissented  on  the  ground  feat  tt»e  poHey 
In  suit  was  roid  the  moment  that  additional  insurance  was  obtained  without 
*he  oeosent  of  the  insurer,  and  could  only  be  reyived  by  subsequent  writ- 
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oonsent  Hence,  the  delay  of  the  insurer  in  announcing  his  conclusion 
to  accept  or  refuse  to  renew  the  policy  after  the  additional  insurance  wh 
entected  did  not  estop  him  from  insisting  upon  a  forfeiture,  nor  did  the 
otatement  made  by  his  general  agent  that  "  they  had  notified  the  agent  to 
oanoel  this  policy,  bnt  it  had  been  neglected,"  estop  the  insurer  from  suc- 
cessfully olaiming  that  the  policy  was  void. 

Evidence — Declarations  of  Agent  as.— The  declaration  of  an  agent 
made  during  the  progress  of  a  transaction,  in  which  he  represents  his  prin- 
cipal, is  competent  evidence:  Oshamp  v.  Gadsden,  86  Neb.  7;  87  Am,  8t  Rep. 
428;  Umpire  MM  Co.  v.  Loveil,  77  Iowa,  100;  14  Am.  St  Rep.  272;  and  note; 
Adams  Express  Co.  v.  Harris,  120  Ind.  73;  16  Am.  St.  Rep.  315;  Si  mey  etc 
Furniture  Co.  v.  Warsaw  School  Diet,  122  Pa.  St  494;  9  Am.  St  Rep.  124. 

INSURANCE — WaJVER  OF  FORFEITURE  BT  ACTS  OF  INSURER. — The  Waiver 

of  a  condition  in  a  policy  of  insurance  in  favor  of  the  company  need  not  be 
express.  It  may  be  inferred  from  the  acts  of  the  insurer  evidencing  a  recog* 
nition  of  liability  after  the  condition  is  broken:  Bomtert  v.  Pennsylvania  Ins* 
Co.,  129  Pa.  St  568;  15  Am.  St  Rep.  739,  and  note;  Weidert  v.  State  Ins. 
Co.,  19  Or.  261;  20  Am.  St  Rep.  609;  Queen  Ins.  Co.  v.  Young,  86  Ala,  424; 
11  Am.  St  Rep.  51,  and  extended  note;  Borne  Protection  etc.  v.  Avery,  85 
Ala.  348;  7  Am.  St  Rep.  54.  A  forfeiture  of  a  polioy  for  a  default  of  the 
assured  is  waived  by  recognizing  the  continued  validity  of  the  policy: 
Murray  v.  Home  Benefit  etc  Assn.,  90  Cal.  402;  25  Am.  St  Rep.  133,  and 
note.     See,  also,  the  note  to  Farnum  v.  PJuenix  Ins.  Co.,  17  Am.  St  Rep.  247. 

Insurance.— Waiver  of  Conditions  bt  Agent:  See  Beebe  v.  Ohio  etc  Ins. 
Co.,  93  Mich.  514;  82  Am.  St  Rep.  619,  and  note,  with  the  cases  oolkoted. 
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Loans— Demand  of  Payment. — When  a  time  note  is  given  with  a  pledge 
of  stocks  as  collateral  security  under  an  agreement  that  in  case  of  depre- 
ciation in  the  market  value  of  the  securities  the  maker  of  the  note  shall, 
upon  demand,  make  a  payment  on  account,  so  that  the  market  value  of 
the  securities  shall  be  more  than  the  amount  unpaid,  a  depreciation  in 
the  market  value  of  the  seourities  before  the  maturity  of  the  note  does 
not  convert  the  loan  into  a  call  loan,  and  a  call  for  the  whole  amount  of 
the  loan  at  such  time  is  not  a  demand  in  conformity  with  the  condition 
in  the  contract 

Stocks— Conversion— Measure  of  Damages.— The  rule  that  the  measure 
of  damages  for  the  conversion  of  property  is  its  market  value  at  the  time 
of  the  conversion  does  not  apply  to  the  conversion  of  stocks  and  bonds 
or  other  oommeroial  seourities,  the  market  value  of  which  is  liable  to 
great  fluctuations  in  a  short  time. 

Stock— Conversion — Measure  of  Damages. — The  true  measure  of  dam- 
ages for  a  conversion  of  stock  and  bonds  is  their  highest  intermediate 
market  value  between  the  time  of  the  conversion  and  a  reasonable  time 
after  notice  thereof  within  which  to  replace  them,  and  not  their  highest 
value  between  the  time  of  the  conversion  and  the  time  of  trial. 

Stocks — Conversion— Remedy.— When  stocks  pledged  as  collateral  for  the 
payment  of  a  note  are  sold  by  the  pledgee  before  maturity  of  the  debt. 
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fee  pledgor  may  eith«*r  ratify  the  sale  and  efeim  tee  proceed*,  treat  the 
sale  M  a  eoovenioa,  and  require  the  pledgee  to  rsplsss  the 
plaee  it  himself,  amd  efcarge  the  pledgee  for  the  lose,  or 
idraooe  in  the  market  priee  up  to  a  reasonable  time  within  which  to 
replace  after  notice  of  the  amis,  or  he  may  hold  the  pledgee  lor  a 
of  hia  duty  to  keep  the  security  until  the  maturity  of  the  debt, 
recover  at  damages  the  value  of  the  seeurity  at  that  time. 
•rooM — Conversion— Ratification. —When  stocks  pledged  as  collateral 
Isr  she  payment  of  a  note  are  sold  by  the  pledgee  without  authority 
before  the  maturity  of  the  debt,  and  the  pledgor  fails  to  repudiate  the 
sale  or  treat  it  as  a  conversion,  and  credits  the  proceeds  as  a  payment 
on  the  note,  his  act  k  an  irrevocable  ratification  and  adoption  of  the 
sale. 

Suit  on  a  note  secured  by  a  pledge  of  stocks  and  bonds  as 

oollateral  security. 

Bradbury  C.  Chetwood,  (or  the  plaintiff  in  error. 
E.  A.  and  W.  T.  Day,  for  the  defendants  in  error. 

*°*  Depub,  J.  The  note  on  which  this  suit  was  brought 
was,  in  terms,  made  payable  in  four  months  after  data.  It 
became  due  August  15, 1884.  This  suit  was  brought  May  21, 
1891.  The  suit  was  in  all  respects  regular,  and  its  regularity 
was  in  no  wise  dependent  upon  that  paragraph  In  the  pledge 
of  securities  which,  upon  certaiu  conditions,  accelerated  the 
maturity  of  the  note,  and  made  the  money  payable  at  a  time 
earlier  than  that  named  on  its  face. 

The  securities  pledged  for  the  payment  of  the  note  were 
sold  by  the  plaintiff  on  the  15th  of  May,  1884,  as  the  note 
matured  in  the  following  August.    From  the  sale  the  sum  of 
$45,456.26  was  realized,  leaving  a  balance  due  on  the  note  of 
$4,456.25,  for  which  the  plaintiff  claimed  judgment     The 
defendants'  contention  was,  that  the  sale  in  May  was  unau- 
thorized, and  amounted  in  law  to  a  conversion.    In  all  other 
respects  the  sale  was  in  conformity  with  the  power.    On  the 
theory  that  the  sale  at  the  time  in  question  was  unauthorized, 
the  defendants  contended  that  they  were  entitled  to  have  the 
value  of  the  securities  allowed  to  them  at  their  highest  market 
price  between  the  conversion  and  the  tkne  of  the  trial.     The 
defendants  gave  in  evidence  the  fact  that  in  December,  1886, 
and  April  and  May,  1887,  these  securities  were  worth  in  the 
market  the  sum  of  $56,860 — sufficient  to  pay  the  plaintiff's 
note  and  leave  a  balanoe  of  $6,860  due  the  defendants. 

The  defendants'  claim  was  disallowed,  and  judgment  given 
for  the  plaintiff  for  the  sum  of  $4,456.26,  being  the  balance 


March,  1893.]    Dimock  *.  United  States  Nat.  Bahz.      646 

due  on  the  note  after  crediting  on  it  the  proceeds  of  sale,  with 
interest* 

The  ease  wae  tried  by  the  judge,  a  jury  being  waived.  A 
general  exception  wae  taken  to  hie  finding.  Upon  such  an 
exception,  if  there  be  evidence  to  sustain  the  finding,  the 
exception  will  not  be  sustained. 

see  The  plaintiff  is  a  national  bank,  located  in  the  city  of 
New  York,  The  defendants,  at  the  time  of  these  transactions, 
were  bankers  and  brokers  in  New  York.  The  debt  for  which 
the  note  was  given  was  a  loan  of  $50,000  to  the  defendants. 
The  form  of  the  contract  pledging  securities  for  the  repay- 
ment  of  loans  is  such  as  is  usual  in  that  city.  It  must  be 
assumed  that  the  parties  were  aware  of  the  effect  of  the  terms 
of  such  contracts,  and  with  the  course  of  dealing  in  that 
market  with  securities  pledged  as  security  for  loans. 

By  the  first  paragraph  in  the  defendants'  contract  the  plain- 
tiff was  authorized  to  sell  the  securities  at  any  broker's  board 
in  the  city  of  New  York,  or  at  public  or  private  sale  in  said 
city,  or  elsewhere,  at  its  option,  on  the  nonperformance  of  any 
of  the  defendants'  promises  therein  contained,  without  any 
notice  of  the  time  and  place  of  sale.  This  contract  was 
embodied  in,  and  made  part  of,  the  note  itself,  and  the 
promise  to  pay  in  the  note  was  one  of  the  promises  on  the 
nonpayment  of  which  a  sale  was  authorized.  The  sale  was 
made  through  a  firm  of  brokers,  who  were  members  of  the 
stock  exchange  in  New  York  city.  There  is  no  foundation  in 
the  evidence  for  complaint  of  the  manner  or  fairness  with 
which  the  sale  was  conducted. 

The  power  of  the  plaintiff  to  sell  the  securities  before  the 
four  months  named  in  the  note  bad  expired  depends  upon  the 
construction  and  effect  of  the  second  paragraph  of  the  con* 
tract.  There  was  some  discussion  on  the  argument  as  to  the 
right  to  fill  the  blanks  in  that  paragraph.  The  evidence  was 
not  sufficient  to  justify  the  court  in  filling  the  blanks.  The 
contract  will  be  construed  in  the  eondition  it  wae  in  when  it 
was  delivered  to  the  plaintiff.  In  this  paragraph  it  is  pro- 
vided that  in  case  of  a  depreciation  in  the  market  value  of 
the  property  pledged,  the  defendants  should,  on  demand  by 
the  bolder  of  the  note,  make  a  payment  thereon,  so  that  the 
market  value  of  the  securities  should  always  be  more  than  the 
amount  of  the  debt;  and  that  in  ease  of  the  failure  of  the  de- 
fendants to  make  such  payment  the  note  should,  at  the 
•°*  payee's  eptien,  become  due  forthwith,  and  that  the  plain* 
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tiff  might  immediately  reimburse  itself  by  the  sale  of  the  prop- 
erty, or  any  part  thereof;  and  that  in  case  the  net  proceeds  of 
such  sale  should  be  less  than  the  amount  then  due  on  the 
note,  the  defendants  should  forthwith,  after  such  sale,  pay  the 
amount  of  such  deficiency,  with  interest. 

The  power  to  sell  the  securities  before  the  maturity  of  the 
note,  according  to  its  terms,  was  made  to  depend  upon  the 
concurrence  of  two  conditions:  the  depreciation  in  the  market 
value  of  the  property  pledged  and  the  failure  of  the  defend- 
ants, after  demand,  to  make  a  payment  on  account  of  the  loan, 
so  that  the  market  value  of  the  securities  pledged  should 
be  more  than  the  amount  due  on  the  note. 

The  proof  was  that  on  the  6th  of  May,  1834,  the  firm  of 
Grant,  Ward  A  Co.  failed,  and  the  Marine  Bank  closed  its 
doors.  On  the  14th  the  Metropolitan  Bank  closed  its  doors, 
and  a  number  of  leading  bankers  failed.  These  failures 
created  a  panic  in  the  money  market,  and  a  great  deprecia- 
tion in  the  market  value  of  all  commercial  securities.  Early 
on  the  morning  of  the  15th  the  defendants9  embarrassments 
led  them  to  an  assignment  for  the  benefit  of  their  creditors. 
It  fully  appeared  that  at  the  commencement  of  business 
hours  on  the  morning  of  May  15th  the  securities  pledged 
had  so  depreciated  that  their  market  value  was  considerably 
belcw  the  amount  of  the  plaintiff's  debt.  Under  a  pledge 
with  a  power  of  sale  such  as  exists  in  this  case  the  pledgee, 
unless  restrained  by  other  conditions  in  the  contract  of  pledge* 
has  a  right  to  sell  whenever  the  condition  of  the  market 
makes  it  prudent  for  him  to  do  so  for  the  protection  of  his 
interests. 

The  other  condition  was  that  a  demand  should  be  made 
upon  the  defendants,  and  that  upon  such  demand  the  defend* 
ants  should  pay  on  account  of  the  note  a  sum  sufficient  to 
reduce  the  amount  due  below  the  market  value  of  the  securities 
then  had.  The  case  shows  that  at  the  beginning  of  business 
hours  on  the  morning  of  the  15th  two  notices  were  served  on 
the  defendants.  One  of  these  notices  was  in  a  form,  signed 
by  the  cashier  of  the  bank,  in  these  words:  "I  hereby  call 
»•»  your  loan  of  April  15,  1884,  for  $50,000."  This  notice 
was  plainly  not  a  demand  in  conformity  with  the  condition 
expressed  in  the  contract.  A  depreciation  in  the  market 
value  of  the  securities  pledged  did  not  convert  the  loan,  which 
was  made  on  four  months1  time,  into  a  call  loan.  That  con- 
dition of  affairs  imposed  upon  the  defendant  the  obligation 
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not  to  pay  the  note  in  full,  but  by  a  payment  upon  it  to  reduce 
the  loan  until  the  amount  remaining  due  was  under  the 
market  value  of  the  securities.  It  appeared  in  evidenoe  that* 
the  other  notice  served  was  "  a  demand  for  the  payment  on 
account  of  the  loan  to  a  degree  corresponding  to  the  depre- 
ciation of  the  securities/9  Neither  the  original  notice  nor  a 
copy  was  produced.  The  witness  who  testified  upon  thi* 
subject  was  not  able  to  state  the  amount  of  the  depreciation,, 
but  he  added  that  such  depreciation  was  known  to  both  the* 
borrower  and  lender. 

The  object  of  a  demand  in  a  contract  of  this  sort  is  to  give 
the  party  an  opportunity  to  comply  with  the*  terms  of  his 
contract  and  preserve  his  securities  from  sale  before  the* 
expiration  of  the  time  for  which  the  loan  was  negotiated^ 
and  it  would  be  reasonable  that  in  making  the  demand  the- 
party,  before  he  is  put  in  default,  should  have  been  mad* 
aware  of  the  extent  of  the  depredation,  approximately  at 
least,  and  the  sum  required  to  be  paid  to  save  his  rights 
should  be  specified.  If  the  case  rested  solely  on  the  suffi* 
ciency  of  the  demand  made  I  should  have  some  hesitation  in 
sustaining  this  judgment 

Assuming  that  the  sale  of  the  securities  in  May  was  unau* 
thorized,  it  was  a  conversion  of  the  property,  though  the  sal* 
was  made  in  good  faith.  Nevertheless,  the  judge's  finding 
and  the  rule  of  damages  applied  were  correct. 

The  general  rule  is,  that  the  measure  of  damages  for  con- 
version is  the  value  of  the  property  at  the  time  of  the  con- 
version. This  rule  has  been  modified  with  respect  to  tb* 
conversion  of  stocks  and  bonds,  commercial  securities  vendible- 
in  the  market,  the  market  value  of  which  is  liable  to  frequent 
*°*  and  great  fluctuations  caused  by  the  depression  and 
inflation  of  prices  in  the  market. 

In  Markham  v.  Jaudon,  41  N.  Y.  235,  the  court  of  appeals- 
held  that  as  between  a  customer  and  his  broker,  holding  stock, 
purchased  for  the  former,  which  had  been  pledged  as  security 
for  advances  made  in  the  purchase,  the  measure  of  damagea 
for  the  conversion  by  an  unauthorized  sale  was  the  highest 
market  price  between  the  time  of  the  conversion  and  the  triaL 
Belying  upon  this  case,  the  defendants  put  in  evidence  no 
proof  of  value  except  the  market  value  in  December,  1886,. 
and  April  and  May,  1887.  But  Markham  v.  Jaudon,  41  N.  Y.. 
236,  has  been  overruled  by  a  series  of  cases  in  the  New  Yort 
courts,  and  the  rule  adopted  that  in  such  cases  the  principaL 
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may  disaffirm  the  sals,  and  that  the  advance  in  the  market 
prios  from  the  time  of  sale  up  to  a  reasonable  time  to  replace 
it,  after  notice  of  the  sate,  was  the  proper  measure  of  damagsi: 
£*k*r  v.  Drakt,  53  N.  Y.  211;  13  Am.  Rep.  507;  66  N.  Y.  518; 
28  Am.  Rep.  80;  Qruman  v.  Smith,  81  N.  Y.  25;  CoU  v.  Owtai, 
90  N.  Y.  S6S.    These  decisions  were  made  in  cases  where  the 
transactions  were  dealings  between  the  customer  and  broker 
in  the  purchase  and  sale  of  stocks  on  a  margin.     Subse- 
quently, the  same  rule  was  applied  where  the  owner  of  stock, 
lor  which  he  had  paid  full  value,  and  which  he  held  as  an 
investment*  put  it  in  the  hands  of  a  broker  as  collateral 
security  for -the  debt  of  a  third  person,  upon  condition  that  it 
should  not  be  sold  for  six  months,  the  stock  having  been  sold 
without  the  owner's  authority  before  the  expiration  of  that 
time.    Under  the  decisions  of  the  New  York  courts  reason- 
able time,  where  the  facts  are  undisputed,  is  a  question  of  law 
for  the  court:  Wright  v.  Bank  of  Metropolis,  110  N.  Y.  237;  6 
Am.  St  Rep*  3o&    In  Coil  v.  Owens,  90  N.  Y.  868,  thirty  days 
after  the  sale  and  notice  of  it  was  regarded  as  reasonable 
-time.    The  rule  of  the  highest  intermediate  value  between 
the  time  of  the  conversion  and  the  time  of  the  trial  has  been 
rejected  in  the  supreme  court  of  the  United  States  as  the 
pivper  measure  of  damages,  and  the  rule  that  the  highest  in- 
termediate value  between  the  time  of  the  conversion  and  a 
reasonable  time  after  the  owner  has  received  notice  of  it  was 
adopted  ***  as  the  correct  view  of  the  law,  for  the  reason,  as 
expressed  by  Mr.  Justice  Bradley,  that  more  transactions  of 
this  kind  arise  in  the  state  of  New  York  than  in  all  other 
p>sr:$  of  the  country,  and  that  the  New  York  rule,  as  finally 
settled  by  its  court  of  appeals,  has  the  most  reason  in  its 
fcvor:  Gtft'tV-W  v.  Jom*%  129  U.  &  193. 

The  principle  upon  which  this  doctrine  rests  is  the  consid- 
eration that  the  general  rule  that,  in  an  action  for  a  convex* 
eion,  the  market  value  of  the  property  at  the  time  of  the 
conversion  would  afford  an  inadequate  remedy,  or  rather  no 
remedy  at  all,  for  the  real  injury,  which  consisted  in  the 
wrongful  sale  of  property  of  a  fluctuating  value  at  an  unfovor- 
*H*  time,  chosen  by  the  broker  himself  Hence,  the  coat  of 
teplaciug  the  securities  by  a  purchase  in  the  market,  allowing 
a  reasonable  time  for  that  purpose,  haa  been  regarded  aa  the 
proper  measure  of  damages.  As  was  said  by  Mr.  Justice 
Bradley  in  (niucto  v.  Jt>»#a,  139  U.  &  19S:  "A  reasons  bis 
time  after  the  wrongful  act  complained  of  is  to  be  allowed  le 
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the  party  injured  to  place  himself  in  the  position  he  would 
ahve  been  in  hud  not  his  Hgbts  been  invaded/'  The  general 
rule  that  the  market  value  at  ths  time  of  the  conversion  is  the 
measure  of  damages  being  found  to  be  impracticable  in  these 
-cases,  and  having  been  abandoned,  the  effort  has  been  to 
obtain  some  rule  by  which  sustantial  justice,  as  near  as  may 
be,  may  be  attained.  In  England  the  market  value  at  the  time 
of  the  trial  appears  to  be  the  measure  of  damages:  Owen  v. 
Routh,  14  Com.  B.  327.  In  some  of  the  sister  states  the  rule 
of  the  highest  intermediate  price  before  the  trial  has  been 
adopted.  In  New  York,  and  in  most  of  the  sister  states,  as 
well  as  in  the  supreme  court  of  the  United  States,  the  for- 
mula which  has  been  called  the  New  York  rule,  has  been' 
adopted,  and  is  the  rule  which  will  accomplish  the  most 
complete  justice  in  the  ordinary  transactions  between  the 
broker  and  his  customer  dealing  in  stocks  when  an  unatothor* 
ized  sale  is  the  act  of  conversion.  In  such  cases  the  customer 
has  a  choice  of  remedies.  He  may  claim  the  benefit  of  the 
sale  and  take  the  proceeds;  he  may  require  the  broker  to 
***  replace  the  stock,  or  replace  it  himself,  and  charge  the 
broker  for  the  loss,  or  he  may  recover  the  advance  in  the 
market  price  up  to  a  reasonable  time  within  which  to  replace 
it  after  notice  of  the  sale:  Cook  on  Stocks  and  Stockholders, 
«ee.  460.  But  where  stocks  and  negotiable  securities  are 
pledged  as  collateral  security  for  the  payment  of  a  debt  to 
become  due  and  payable  on  a  future  day  another  element 
-enters  into  the  consideration  of  the  compensation  to  be 
awarded  to  the  owner  of  the  securities  for  the  Unauthorized 
«a)e  of  them  before  the  debt  matures.  Upon  such  a  bail- 
ment, it  is  the  duty  of  the  pledgee  to  keep  the  securities  in 
hand  at  all  times,  ready  to  be  delivered  to  the  pledgor  on  the 
payment  of  the  debt:  Cook  on  Stocks  and  Stockholders,  sees. 
469,  471.  An  unauthorised  sale  before  the  debt  matures  is  a 
-conversion  for  which  the  pledgor  may  have  remedy  in  the 
manner  above  mentioned.  But  the  sale  may  be  made  when 
the  market  value  is  depredated  and  the  market  with  a 
<tewnwa*d  tendency;  the  market  may  revive,  and  prices  be 
-enhanced,  before  the  debt  matures*  Under  such  sir  cum* 
etanoe*  a  rule  that  the  pledgor  shall  be  at  liberty  to  elect  to 
trtat  the  tm&iithortoed  sale  as  a  ootmretoo,  or  to  hold  the 
ptedgve  for  the  breach  of  Ms  duty  to  keep  the  securities  until 
the  maturity  of  the  debt,  and  recover  as  damages  the  market 
?altt#  of  the  securities  as  of  that  time,  would  oommend  itself 
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faa  ww  and  justice.  As  applied  to  the  facta  of  this  case 
this  rule  would  bo  eminently  jnaL  The  plaintiff  in  good 
fahh  sold  the  wciuitks  in  the  manner  authorized  by  the 
contract  of  pledge;  the  breach  of  doty  was  in  selling  at  an 
unauthorised  time.  The  debt  was  not  paid  or  tendered  at 
maturity,  and  if  the  plaintiff  had  held  the  stock,  and  sold  it 
at  that  time,  the  aale  would  have  been  strictly  in  conformity 
with  the  power.  If  the  defendants  lost  any  thing  by  the 
sale  at  a  time  unauthorised  they  would  be  recompensed  for 
that  loss  by  an  award  of  damages  equivalent  to  the  market 
Talue  of  the  securities  at  the  time  the  debt  became  due- 
Tested  by  either  of  these  standards  the  proper  credit  was 
allowed,  the  proof  being  that  the  prices  of  the  securities  were 
less  when  the  note  matured  than  when  the  M€  securities  were 
sold.  No  evidence  of  an  increased  price  prior  to  December, 
1886,  waa  produced. 

The  finding  of  the  judge  should  be  affirmed  on  the  ground, 
also,  that  the  aale  was  consented  to,  and  ratified,  by  the  de- 
fendants. 

The  notices  served  on  the  morning  of  May  15th  informed 
the  defendants  that  the  securities  pledged  had,  in  the  plain* 
tiff's  estimation,  depreciated  in  market  value,  and  that  the 
contingency  provided  for  in  this  part  of  the  contract  had  hap- 
pened, and  also  plainly  indicated  the  purpose,  on  the  part  of 
the  plaintiff,  to  avail  itself  of  the  right  which,  under  those 
circumstances,  would  accrue  under  the  contract.  Immediately 
after  the  sale  was  made,  the  defendants  had  notice  of  the  fact 
of  sale,  and,  very  shortly  after,  of  the  amount  realised  there- 
from. No  objection  was  made  to  the  sale  or  the  amount 
realized.  On  June  4,  1884,  the  defendants  filed  a  schedule 
of  their  indebtedness  under  their  assignment  This  schedule 
was  verified  by  the  oaths  of  the  defendants  that  it  contained 
a  true  account  of  their  creditors,  and  of  the  sum  owing  to 
each,  and  also  a  statement  of  any  existing  collateral  or  other 
security  for  the  payment  of  such  debt.  In  this  statement  the 
plaintiff  was  put  down  as  a  creditor  for  the  sum  of  $4,737.50, 
which  was  about  the  amount  due  the  plaintiff  after  the  pro- 
ceeds were  applied  to  the  debt;  and  to  this  specification  of 
the  existing  debt  due  the  plaintiff  was  appended  a  statement 
that  for  the  payment  of  this  debt  there  was  no  existing  col- 
lateral or  other  security.  In  September,  1885,  the  defend- 
ants caused  to  be  presented  to  the  plaintiff  a  composition 
agreement,  with  a  view  to  a  compromise  with  their  creditors*. 
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in  which  the  debt  doe  the  plaintiff  was  stated  to  be  the  sum 
of  $5,118.87,  figures  which  represented  approximately  the  net 
amount  due  the  plaintiff  on  the  note  after  applying  thereon 
the  proceeds  of  the  sale  of  the  securities,  with  interest  This 
agreement  was  signed  by  the  plaintiff;  but  the  project  fell 
through,  the  defendants  being  unable  to  effect  a  compromise 
with  all  their  creditors. 

The  defendants  had  the  election  either  to  ratify  the  sale, 
*#T  and  claim  the  benefit  of  it,  or  repudiate  it,  and  hold  the 
plaintiff  in  damages.  The  act  of  the  defendants  in  applying 
the  proceeds  of  the  sale  as  a  credit  on  the  plaintiff's  note  is 
■o  positive  and  emphatic  an  act  of  ratification  and  adoption 
that  it  cannot  be  retracted. 

The  case  was  properly  decided  at  the  trial,  and  the  judg- 
ment should  be  affirmed.      __ 

Trover— Conversion— Measure  or  Damages.— If  there  Is  a  wrongful 
conversion  of  stock  by  a  pledget,  the  proper  measure  of  damages  therefor  is 
the  value  of  the  stock  at  the  time  of  the  conversion,  with  interest  thereon 
from  such  time:  Moody  v.  Whitney,  88  Me.  174;  61  Am.  Dee.  289,  and  note; 
Rob'mton  v.  Hurley,  11  Iowa,  410;  79  Am.  Deo.  497;  White  v.  Martin,  1  Port. 
215;  26  Am.  Deo.  365,  and  note;  Clark  ▼.  Whitaker,  19  Conn.  319;  48  Am. 
Dec  160,  and  note;  Lee  r.  Mathewe,  10  Ala.  682;  44  Am.  Deo.  498,  and 
note;  Woods  ▼.  Oaar,  98  Mich.  143;  Oanong  v.  Ore**,  71  Mioh.  1;  Stiiltoelt 
v.  Farewell,  64  Vt  286.  Bat  the  jury  may  in  their  discretion  give  the 
highest  value  of  the  stock  at  any  time  between  the  conversion  and  the  trial: 
Terry  ▼.  Birmingham  Nat.  Bank,  93  Ala.  699;  30  Am.  St.  Rep.  87,  and  note; 
Pkkert  v.  Bugg,  1  N.  Dak.  280.  See,  also,  the  extended  notes  to  Baker  v. 
Wheeler,  24  Am.  Deo.  70;  Woolley  ▼.  Carter,  11  Am.  Dee.  526,  and  Origgt  v. 
Day,  32  Am.  St  Rep.  725. 

Collateral  Security — Conversion  bt  Pledgee— Remedies  or  Pledgor, 
For  a  full  discussion  of  this  question  see  the  extended  notes  to  Origgs  v.  Day, 
82  Am.  8t  Rep.  724,  and  Bailing  v.  Kirby,  24  Am.  St  Rep.  797. 

Collateral  Security— Unauthorized  Sale  bt  Holder.—  Ratitioatio* 
ax  Pledgor*  8ee  the  extended  note  to  Origgs  ▼•  Day,  82  Am.  8t  Rep.  78JL 


Jchm  W.  Wa  tmmum  for  the  defendant  in  error. 


▼asStckxl,  J.  Ob  the  2n  ef  October,  1881,  ooe 
Welle  executed  to  Sullivan,  the  plaintiff,  a  chattel 
mortgage  on  a  horee  owned  bj  Welle.  The  mortgage  was 
immediately  placed  en  record,  the  mortgagor  retaining  pos- 
session of  the  horee. 

After  the  mortgage  had  been  lodged  lor  record,  the  mort- 
gagor, without  the  knowledge  of  Sullivan,  left  the  horse  at 
the  livery-stable  of  the  defendant,  Clifton,  to  be  boarded  and 
kept. 

The  only  question  in  the  caee  is,  whether  the  lien  of  the 
chattel  mortgage  is  superior  to  the  statutory  lien  of  the  livery- 
stable  keeper. 

Our  statute  reads  as  follows:  *  Thai  all  livery-stable,  board- 
ing, and  exchange  stable  keepers  shall  have  a  lien  on  all 
horses  and  other  animals  left  with  them  in  livery,  for  board 
or  sale,  or  exchange;  and  also  upon  all  carriages,  wagons, 
sleighs,  and  harness  left  with  them  for  storage,  sale,  or 
exchange,  for  the  amount  of  the  bill  dne  to  the  proprietor  of 
***  any  such  stable  for  the  board  and  keep  of  any  such  horse 
or  other  animal,  and  also  for  such  storage;  and  shall  hate 
the  right,  without  the  process  of  law,  to  retain  the  same  until 
the  amount  of  such  said  indebtedness  is  discharged." 

The  courts  of  Tennessee,  New  Hampshire,  Vermont,  and 
Massachusetts  hold  that  the  mortgagee  is  entitled  to  priority: 
MeOhee  v.  Edward*,  87  Tenn.  607;  Sargent  v.  Ueher,  65  N.  H. 
287;  20  Am.  Rep.  208;  Ingalk  v.  Vance,  61  Vt  682;  Howm 
v.  Newcovib,  146  Mass.  76. 

I  have  found  but  two  cases  holding  otherwise:  Smith  w. 
Stevens,  86  Minn.  808;  Can  v.  AlUn,  21  Kan.  217;  80  Am. 
Rep.  426. 
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In  the  former  ease  the  statute  gave  the  liveryman  a  lien 
for  keep  of  hones,  at  the  request  either  of  the  owner  or  law- 
ful possessor  thereof,  and  provided  that  he  might  retain  the 
animals  until  his  charges  were  paid. 

Under  that  statute,  no  other  view  could  reasonably  be 
taken. 

In  the  Kansas  case  Justice  Brewer,  in  support  of  his  view 
giving  preference  to  the  statutory  liens,  cites  the  English 
cases  giving  a  lien  for  the  repairs  of  vessels  made  at  the 
instance  of  the  mortgagor  priority  over  a  previous  mortgage 
executed  by  him*  This  preference  rests  not  upon  statute  but 
upon  a  rule  of  the  eommereial  law  which  does  not  dominate 
this  case. 

The  English  courts  base  the  superior  right  of  one  who 
repairs  a  vessel  upon  this  ground,  vi**,  that  the  mortgagee 
having  allowed  the  mortgagor  to  continue  in  the  apparent  full 
ownership  of  the  vessel,  there  arises  an  implication  that  the 
mortgagee  baa  authorized  him  to  make  repairs  which  give 
an  additional  value  to  the  vessel,  and  keep  it  in  an  efficient 
condition  lor  service:  William*  v.  Allsup,  10  Com.  B.,  N.  S.f 
417. 

They  hold,  however,  that  the  case  of  an  agistment  does  not 
fall  within  the  same  principle,  inasmuch  as  the  agister  does 
not  confer  any  additional  value  on  the  animal — he  simply 
takes  the  animal  to  feed  it:  Jackson  v.  Cummins,  5  Mees.  <fe 
W.  342;  Wallace  v.  Woodgate,  1  Car.  &  P.  575. 

***  The  cases  are  cited  and  discussed  by  Mr.  Justice 
Depue  in  White  v.  Smith,  44  N.  J.  L.  105, 43  Am.  Rep.  347,  and 
this  distinction  is  adverted  to  in  that  case. 

Hence  it  was  that  the  agister  of  cattle,  not  being  within 
the  reason  of  the  rule  upon  which  the  lien  for  the  repairs  of 
vessels  was  based,  was  not  entitled  at  common  law  to  the 
like  protection. 

Nor  is  the  liveryman  within  the  reason  of  the  rule  which 
applies  to  innkeepers. 

An  innkeeper  is  bound  to  entertain  his  guest,  but  even  he, 
at  common  law,  acquires  no  lien  on  the  goods  which  his  guest 
brings  with  him  if  he  knows  that  the  guest  is  unlawfully  in 
possession  of  them. 

▲  liveryman  is  not  bound  to  receive  a  horse  on  keep.  In 
this  case  he  had  notice  of  the  mortgage,  and  could  have  de- 
clined to  take  the  horse,  unless  he  was  willing  that  his  lien 
under  the  statute  should  be  subject  to  the  mortgage.    The  lien 
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of  the  liveryman,  as  well  as  that  of  the  mortgage,  resting  ex- 
clusively upon  statutory  provisions,  the  one  having  no  higher 
claim  to  be  enforced  than  the  other,  the  lien  of  the  former 
being  subsequent  in  time,  and  taken  with  full  notice  of  the 
right  of  the  latter,  must,  upon  principle,  be  subject  to  it.  The 
maxim,  prior  $tt  in  tempore,  potior  sit  injure,  applies. 

It  is  one  of  the  characteristics  of  common-law  liens  which 
arise,  upon  considerations  of  justice  and  policy,  by  operation 
of  law,  as  distinguished  from  liens  created  by  contract  or 
statute,  that  the  former,  as  a  general  rule,  attach  to  the  prop* 
erty  itself,  without  any  reference  to  ownership,  and  override 
all  other  rights  in  the  property,  while  the  latter  are  subordi- 
nate to  all  prior  existing  rights  therein. 

In  my  opinion  the  mortgage  must  prevail  over  the  contest- 
ing  lien,  and  the  judgment  below  should  be  reversed. 


Liiw  ow  Aenrut— Pmiosmr  Barony  ahd  Cbattwl  Mostoaob. — An 
Agister's  lira,  crested  by  statute,  is  paramount  to  the  lien  of  a  prior  ahsttri 
mortgage  npon  the  same  oattlez  Cam  v.  Allen,  SI  Kan.  917;  SO  Am.  Rep. 
425.  The  doctrine  of  the  principal  ease,  which  is  the  contrary  doctrine  to 
that  of  the  above  case,  is  maintained  by  SargetU  v.  U$kar$  06  N.  JL  S87f 
SO  Am.  Rep.  208;  and  Master  v.  Qoynt,  61  Ark.  222. 


Pennsylvania  Rvtlroad  Company  v.  Parry. 

l~>  Nkw  Jkbsst  Law,  66L] 

JUilroado — Lutitatioh  oh  Rights  or  Passxkokr.  —  A  persoo  who  pqrohssss 
a  railway  ticket  to  a  oertain  place,  and  takes  his  seat  in  a  particular 
train  that  goes  to  his  destination,  cannot,  if  the  tioket  specifies  that  it  is 
"  not  good  to  stop  off  en  route,"  without  permission  of  the  railway 
pany,  while  the  train  is  reasonably  panning  the  dnty  of  the 
leave  it  and  take  another  train  and  complete  his  journey  under  the  same 
contract.  His  contract  is  entire,  and  neither  he  nor  the  oompany  can 
be  required  to  perform  it  in  fragments. 

Railroads— Tickets— Regulations.—  A  railway  tioket  is  a  mere  token 
that  fare  has  been  paid,  and  that  the  passenger  has  the  right  to  be  car* 
ried  to  the  destination  it  indicates  according  to  the  reasonable  regula- 
tions of  the  oompany.  Such  regulations,  at  least  so  far  as  they  are 
known  to  the  passenger,  enter  into  the  contract  of  carriage,  and  it  is  his 
duty  to  conform  to  them.  Such  tioket  need  not  fully  set  out  the  contrast 
of  carriage. 

Action  to  recover  damages  for  being  wrongfully  ejected 
from  a  railway  train.  The  plaintiff,  Parry,  purchased  an 
excursion  ticket  from  Riverton  to  Mount  Holly.  The  former 
place  is  on  the  main  line  of  the  Pennsylvania  Railroad  Com- 
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pany,  and  the  latter  upon  a  branch  line  known  as  the  Bur- 
lington Branch.  The  ticket  sold  to  plaintiff  indicated  that 
his  route  was  to  be  "  via  Burlington  Branch,"  and  that  such 
ticket  was  "  not  good  to  stop  off  en  route."  By  the  regulations 
of  the  defendant  company  passengers  holding  such  tickets 
were  required,  in  going  from  Riverton  to  Mount  Holly,  and  in 
returning  therefrom,  to  change  cars  at  its  Broad  Street  station 
in  the  city  of  Burlington.  The  plaintiff  on  his  return  took  a 
train  that,  according  to  the  company's  regulations,  should 
connect  at  Broad  street  with  a  train  which  would  leave  Tren- 
ton at  twenty  minutes  past  five  o'clock,  p.  M.,  and  such  con- 
nection required  passengers  to  wait  at  the  Broad  Street  station 
a  half  hour  or  more  until  the  train  from  Trenton  arrived. 
With  the  view  of  saving  a  half  hour's  delay  in  waiting  for  the 
proper  connecting  train  the  plaintiff  got  off  his  train,  and 
walking  to  the  station  reached  it  in  time  to  catch  another 
train  which  happened  to  be  there,  and  which  would  reach  and 
•top  at  his  place  of  destination  at  an  earlier  time  than  the 
train  upon  which  he  was  traveling.  Upon  presenting  his 
excursion  ticket  on  the  latter  train  he  was  informed  that  it 
was  good  only  upon  the  train  which  he  had  left  He  refused 
to  pay  his  fare,  and  was  ejected  from  the  train.  The  defend- 
ant moved  for  a  nonsuit,  and  such  motion  being  denied,  its 
'  denial  was  assigned  as  error. 

Samuel  H.  Qrey,  for  the  plaintiff  in  error. 

Samuel  K.  Robbing  and  John  W9  Weecott,  for  the  defendant 
in  error. 

**•  The  Chancellor.  The  motion  to  nonsuit  presented  to 
the  court  below  this  question,  whether  the  contract  between 
Mr.  Parry  and  the  railroad  company  permitted  Mr.  Parry  to 
quit  the  branch  road  train  before  it  reached  its  destination, 
and,  proceeding  in  advance  of  it,  continue  his  journey  in  a 
train  with  which  it  did  not  connect,  and  was  made  available 
to  him  only  by  accidental  delay. 

It  is  established  by  the  course  of  judicial  decision  that 
when  a  person  who  purchases  a  railway  ticket  to  a  certain 
place  takes  his  seat  in  a  particular  train  that  goes  to  his 
destination  he  cannot,  without  permission  of  the  railway 
company,  while  the  train  is  reasonably  pursuing  the  duty  of 
the  carrier,  leave  it  and  take  another  train,  and  complete  bis 
journey  under  the  same  contract.  The  reason  is  that  his 
-contract  is  entire,  and  neither  he  nor  the  company  can  be 
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lil  4.1  la.  lie.  Irv  J*r~*-i  t.  Irvuji—um  XL  JL  Ce^  71 
?t  rs.  ^!i  11  1-n.  Lie-  Til;  ■«>-  Cie*  dc  M&.  Cb.T.  Clari, 
Ti  Jx  Sl  ~1.  ram'f.  rnvvmii  «L  *  Co.,  76  Pa.  8t 
71  1-  An.  i-ec*  **-  .a*^::-*  ▼.  -T*w  Tmk  CmJL  B.  JL  C*-, 
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Ai  E*p.  c^:;  few  t.  Caiosfe  etc.  Irj-  Cb,  47  Iowa,  82;  29 
la.  B*?l  *:*;  Ci*^=u^  *.  C&ao&jeslc.  4L  &  Ce.,67  I1L  390; 
«•*  Ccimm  <sr.J2.JLCa.  ▼.  £af-«at»  11  Ohio  8*.  457; 
Ex.**  t.  £ik~*ss  Csu  39  Caie  SL  375;  VtZtay  ▼.  LommSUs 
cur.  £L  JBL  Ci^  S*  Kt.  51L 

Is  Im  »qc  Beceaeary  that  the  con  U  act  of  carriage  should  bt 
fclly  Mt  out  in  the  pawi  gp  i*»  ticket.  The  ticket  is  a  mart 
tckva  thai  the  fare  baa  ben  paid,  aiid  thai  the  paeeenger  has 
toe  right  to  be  carried  to  the  destination  it  indicates,  accord- 
ing to  the  reasonable  regulations  of  the  railway  company. 
Such  regulations,  at  least  eo  far  as  they  are  known  to  the 
pauenger,  enter  into  the  contract  of  passage,  and  H  is  the 
doty  of  the  passenger  to  conform  to  them. 

The  proofs  of  the  plaintiff  below  very  clearly  exhibited  that 
Mr.  Parry  was  familiar  with  the  regulations  under  which  the 
defendant  company  was  accustomed  to  transport  passengers 
between  Riverton  and  Mount  Holly  upon  such  tickets  aa  the 
one  he  purchased.  He  admits  that  he  knew  that  the  local 
accommodation  train  was  apt  to  be  belated,  and  that  the  train 
upon  the  branch  road  did  not  connect  with  it,  and  hence  that 
the  latter  train  would  not  continue  to  the  Broad  Street  station 
in  Burlington  until  the  former  had  passed,  and  that  it  was 
poftsible  occasionally  to  catch  it  by  quitting  the  braneh  road 
train  while  it  was  waiting  upon  the  Y,  and  walking  a  half 
mile  to  the  Broad  Street  depot  Indeed,  it  was  his  accurate 
knowledge  of  the  regulations  of  the  company,  and  the  delay 
they  occasioned,  that  prompted  him  to  disregard  them  when 
he  saw  an  opportunity  to  expedite  his  transit. 

He  states  that  he  could  have  purchased  aa  excursion  tioket 
from  Riverton  to  Burlington  and  back,  and  another  from  Bur- 
lington to  Mount  Holly  and  return,  for  the  same  price  that  he 
paid  for  the  single  excursion  ticket  from  Riverton  to  Mount 
Holly  and  return,  and  in  that  way  have  secured  the  undoubted 
right  to  return  by  the  local  accommodation  if  he  eouU  base 
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caught  it  But  he  did  not  purchase  the  two  excursion  ticket* 
and  make  his  contract  in  that  way.  He  chose  rather  to  buy 
the  single  ticket,  which  expressly  provided  that  he  should  b» 
transported  between  the  terminal  points  of  his  journey  u  vis** 
Burlington  Branch/1  and  subjected  him  to  the  *M  regulations  - 
that  he  should  be  carried  to  the  Broad  Street  station,  and. 
there  change  to  the  cars  of  a  connecting  train. 

Under  authority  of  the  rule  referred  to,  even  in  absence  of 
the  express  notice  upon  his  ticket  that  he  should  not  *  stop 
off  en  route"  after  he  had  once  started  in  a  train,  it  may  be 
questionable  whether  it  would  not  have  been  an  abandonment. 
of  his  contract  if  he  had  left  the  train,  while  it  was  duly  per-  - 
forming  its  duty,  at  any  other. point  than  that  which  the  rag*  - 
illations  designated  for  that  purpose.    The  notice  upon  the 
ticket  simply  served  to  call  attention  to  that  rule.    But  in , 
deciding  this  case  it  is  not  necessary  to  determine  that  ques- 
tion.   The  additional  fact  that,  with  the  exprens  notice  which 
the  ticket  pave  before  hioi,  he  quit  the  branch  train  with  the 
deliberate  intention  of  not  again  taking  either  it  or  its  con- 
necting traip,  appears,  and  in  light  of  such  fact  his  noncon- 
formity to  the  regulations  which  entered  into  his  contract*, 
and  consequent  infraction  of  that  contract  and  abandonment 
of  his  rights  thereunder,  become  too  conspicuous  to  admit  ot 
doubt 

There  was  nothing  in  the  evidence  .to  indicate  that  the  reg- 
ulations of  the  defendant  company  were  not  reasonable,  and 
it  is  admitted  that  the  train  abandoned  was  pursuing  its  wajr 
as  those  regulations  required. 

Under  these  conditions  the  conductor  was  justified  in* 
demanding  a  new  fare,  and,  upon  the  refusal  of  Mr.  Parry  to- 
pay  it,  to  remove  him  from  the  train  in  the  manner  that  wa» 
adopted:  State  v.  Overton,  24  N.J.  L.  435;  61  Am.  Dec.  671. 

It  is  our  conclusion  that  the  plaintiff  below  should  have 
been  nonsuited,  and  hence  that  the  judgment  now  reviewed, 
must  be  reversed.  __b 

Jusnoss  Maon,  Abbrt,  Browh,  and  Kbvsgbb  dissented  on  the  ground) 
that  as  the  ticket  in  question  contained  no  condition  that  the  passenger 
should  take  a  continuous  train,  nor  that  he  should  take  a  oonneeting  train* 
and  as  there  was  no  train  of  either  description,  striotly  speaking,  he  did  not 
forfeit  his  right  to  be  carried  on  snch  ticket*  on  any  train  of  the  company 
passing  his  destination,  unless  his  alighting  from  one  train  and  walking  a> 
short  distance  to  a  station,  and  there  boarding  another  train,  could  be  con- 
sidered as  a  stopping  off  en  route.    This  depended  on  his  intent  to  break  the> 

Nuftinuity  of  his  journey,  and  was  properly  left  to  the  jury  to  determine. 
▲m.  St.  Bet-  Vol.  XXXIX.— 41 
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Aethubholt    v.    Susquehanna     Mutual    Fibi 

Insubancb  Company. 

[160  PsmonrLVAifiA  State,  L) 

Ihhtrawck— Agent— What  Constitctrs.  —An  insurer,  who  delivers  a  policy 
to  an  insurance  broker  on  the  understanding  that  he  is  to  deliver  it  to 
the  insured,  collect  the  premium,  retain  his  percentage,  and  remit  the 
balance  to  the  insurer,  makes  the  broker  his  agent  in  fact  for  that  trans- 
action, and  the  receipt  of  the  premium  by  such  agent  is  the  receipt  by 
the  insurer. 

IvtUftASCE — Waiver  of  Conditio*. — A  provision  in  a  policy  of  insurance 
stipulating  that  the  policy  shall  be  void  unless  payment  of  the  premium 
shall  be  made  to  the  secretary,  or  an  agent  of  the  insurer  duly  appointed 
as  such  in  writing,  is  intended  to  protect  the  insurer  against  default  on 
the  part  of  mere  solicitors  for  insurance  from  the  insured,  but  not  to 
make  the  latter  answerable  for  the  default  of  the  insurer's  agents;  and 
if  the  insurer,  either  expressly  or  by  acts  warranting  the  implication, 
in  fact  appoints  an  agent  to  deliver  a  policy  and  collect  the  premium, 
too  receipt  of  the  money  by  such  agent  is  the  receipt  by  the  insurer, 
and  operates  as  a  waiver  of  such  condition  in  the  policy,  although  the 
insurer  does  not  in  fact  receive  the  premium. 

Ihsttbahob—  Waiver  of  Condition. — A  clause  in  a  policy  of  insurance  pro- 
viding that  the  policy  shall  be  void  unless  the  premium  is  paid  to  the 
secretary,  or  an  agent  of  the  insurer  duly  appointed  as  such  in  writing, 
is  waived  by  the  insurer  whenever,  by  his  voluntary  act,  the  policy 
leaves  his  office  to  be  delivered  to  the  insured  on  payment  of  the  pre- 
snhim,  without  regard  to  the  fact  that  some  one,  having  no  nominal  con- 
nection with  the  insurer  as  agent,  hands  over  the  policy,  receives  ths 
premium,  and  fails  to  pay  it  to  the  insurer. 

&  H.  Miller,  Q.  A.  Gordon,  and  J.  C.  Miller,  for  the  appellant 

E.  P.  Gillespie  and  B.  Magoffin,  for  the  appellee. 

4  Dean,  J.    Arthurholt,  the  plaintiff,  was  a  retail  merchant 
in  Clarksville,  Mercer  county;  he  owned  the  building  eon- 

<6») 
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His  Kock  of  goods;  in  January,  1892,  he  applied  to 
z,  aa  ir^^rin^e  agent  in  Mercer,  Pennsylvania,  for 
>^3t  on  the  building  •  and  goods;  McKean  could  not 
ibe  risk  in  any  of  the  companies  he  was  agent  for,  so  he 
*r  :  :*•!  to  r>r^ninz.  an  inmiance  broker  in  Philadelphia,  to  get 
ibe  l;-5 trance;  I>:  vLing  applied  by  letter  to  the  Susquehanna 
Mi:_&i  Fire  Lis^rance  Company,  this  defendant,  having 
at  Harr.^b  irg.  to  take  a  risk  of  one  thousand  dol- 
£x<4s  aai  three  handred  dollars  on  the  building; 
:li.  in  ne^ocse,  on  the  13th  of  January,  1892,  made 
ct  i£*  pc2.^r%  azi  transmitted  it  by  mail  to  Downing  at 
jl  wbo  is  mediately  sent  it  by  mail  to  McKean  at 
X± ?-:*?.  wb»  by  =i\il  delivered  it  on  January  27th  to  Arthur- 
ic>L^  12*  Tlain-i  at  Clarksviik;  the  next  day  Arthurholt 
ircmxri^i  r  j  *i*:k  the  premium,  nineteen  dollars  and  fifty 
cccxa.  t?  M-kfaa.  who  duly  received  it,  and  drew  the  money 
fr^ca  12*  r*=i.  bet  he  did  not  pay  it  over  to  either  Downing 
«r  u*  :z«r*=>»  company.  On  the  3d  of  March,  1892,  both 
go>£*  *r*i  bii'ii-g  wen  destroyed  by  firs, 

7*:*  5?*  *  :m  r*rised  to  pay  any  part  of  the  loss,  because: 
I.  T'i*  c^:r-.-—  was  not  actually  paid  to  the  company,  as 
k^^  :wi  rr  i^e  ura  of  the  policy:  2.  There  were  fireworks 
ix  *J*  -  -  .1.  f  at  the  date  of  the  insurance,  and  this,  by  a 
RJrc'ix^a  in  ti*  P?--*f*  rendered  it  ▼old;  3.  There  was 
c*j.*c  ir^^rju:^  —  **:-£  in  the  aggregate  more  than  two- 
v^-ri$  ;.i*  **i^*  af  Use  property,  and  this  avoided  the  policy. 
V  ^i^  \h^  ;-sssra<:x«s  of  the  court  on  the  evidence  there 
w*s  a  v*-i.«s  fee  ?- *:r::5:  hence  this  appeal. 

I:  »  w.t  ,rl**r  tbe  ccsrt  was  right  in  submitting  the  con- 
i  *  -  •£  **  iscc*  oc  ihe  q-esiioiis  of  fact  raised  by  the  second 
aci  u- ri  cc^uocs  of  d^iesiant  to  the  determination  of  the 
%_-*  ^ci  asVx:  >*.  fcr  appellant  has  not  pressed  the  assign- 
V*  »  c£  err.^  :o  u:e  insttucuon  in  these  particulars  they 

A*  to  ;-*?  -^*  c^wwn,  which  is  embraced  in  the  first 
%fcs  r '  r*ci  of  *w- i;  *  earnestly  argued,  that,  on  the  undis- 
^^  Su^  *be  court  sh.Mi'.J  have  directed  a  verdict  for 
it^iarTl  Tie  s:  ;  ulsti^a  in  the  policy  which,  it  is  urged, 
a*!**  i^rVas  a  rwowj,  is  as  follows:  "If  the  premium  for 
tii*  po::x*v%  or  t\v  «y  r*r.*wjt:  of  the  same,  shall  not  be  psid 
to  g*  s******^  or  an  a$*at  of  the  company  duly  appointed 
m  ewch  t«  wr::  ~  within  £ft*en  days  firom  the  date  of  its 
■*  Owi  u»  po-icy  shall  bo  void.    It  will  be  noticed,  the 


Dec  1893. j    Akthuhhqlt  v.  Susqushaiwa  etc.  F.  I,  Ca    661 

premium  money  was  paid  to  McKean,  who  was  neither  the 
secretary  nor  an  6  agent  of  the  company  duly  appointed  by 
writing;  be  had  no  official  connection  whatever  with  the 
company.  But  the  company's  formally  attested  policy  ctme 
into  his  hands  for  delivery  to  the  insured.  Why?  Because 
it  was  sent  to  him  by  Downing  for  that  purpose;  he  was,  then, 
the  mere  representative  of  Downing,  the  vehicle  chosen  by 
him  for  the  transmission  of  the  policy,  and  the  reception  and 
remittance  of  the  premium;  this  appears  from  the  testimony 
of  both  Downing  and  McKean.  Downing's  agency  was  not 
by  a  formal  written  appointment;  defendant  denies  that  he 
was  its  agent  at  all.  He  testified  he  had  been  an  insurance 
broker,  with  an  office  in  Philadelphia  for  fifteen  years;  that 
he  had  placed  a  number  of  risks  with  defendant  company 
before  he  applied  for  this  policy;  always  collected  the  pre- 
miums, and  remitted  them,  less  his  commissions,  to  the  com* 
pany;  that  on  his  application  the  company  sent  him  this 
policy,  and  he  sent  it  to  McKean  to  deliver  to  the  insured, 
and  collect  and  remit  the  premium  to  him.  For  negotiating 
and  placing  these  risks  the  company  allowed  him,  Downing, 
a  commission  of  twenty  per  cent  of  the  premium,  he  remit- 
ting to  the  company  eighty  per  cent.  He  did  not  deny  his 
liability  to  the  company  for  the  premium.  If  the  company 
delivered  this  policy  to  Downing,  on  the  understanding  that 
he  was  to  deliver  it  to  the  insured,  collect  the  premium,  retain 
hi*  percentage,  and  remit  the  balance  to  the  company,  cer- 
tainly, whatever  may  have  been  his  attitude  before  that  time 
while  negotiations  were  pending,  he  was  the  agent  in  fact  of 
the  company  for  the  delivery  of  the  policy  and  the  collection 
of  the  premium;  as  fully  the  agent  of  the  company  as  if  the 
secretary  had  handed  him  the  policy  in  the  company's  office, 
with  instructions  to  deliver  it  to  the  insured  next  door  and 
collect  the  premium. 

Downing  does  not  deny  that  McKean  merely  represented 
him  in  the  delivery  of  the  policy  and  the  collection  of  the 
money;  the  payment  to  McKean  was,  in  its  legal  effect,  a 
payment  to  Downing. 

Taking,  then,  the  provision  in  the  policy  as  it  stands,  that 
payment  shall  be  made  only  to  the  secretary  or  to  an  agent 
duly  appointed  as  such  in  writing,  it  is  clear  no  act  of  the 
insured,  or  no  act  of  one  assuming  to  be  an  agent,  and  who 
la  really  not  an  agent  of  the  company  for  the  collection  of 
the  premium,  will  protect  the  assured  against  the  failure  of 
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the  company.    Bui  if  the  compan  j 

or  by  acts  which  warrant  the  impli» 

is  fact  appointed  an  agent  to  deliver  a  policy  and 

peesinm,  the  receipt  of  the  money  by  each  agent 

:pt  by  the  company.    To  hold  otherwise  would  be 

fn  id  £p:c  tbe  policy  holder.     He  runs  the  risk  of  the 

of  his  own  agents,  who  Apply  to  the  company  for 

r,  and  the  risk  of  the  authority 
n~an  to  wb^m  he  pays,  but  be  does  not  guar- 
antor the  ar—pany  that  its  own  agents,  sent  by  it  to  deliver 
kit  pc^iry  ai.i  receive  his  money,  will  pay  it  over  to  them. 
Ti*  ir^ecuan  in  inserting  this  proTision  doubtless  was  to 
protect  the  oocpary  against  default  on  the  part  of  those  who 
were  ziere  acl:j:::rs  of  insurance  for  the  insured,  but  it  was 
not  i- tec  ied  to  make  the  insured  answerable  for  the  default 
af  the  cccipkuiy  s  own  agents;  nor  will  any  perversion  of  the 
f«s&  porpoae  of  the  stipulation  be  permitted  to  work  such 


7»* 


Tbe  cocrt  properly  submitted  the  evidence  to  the  jury  to 
£ai  whether  McKean  was  the  mere  messenger  or  servant  of 
IX^vzing,  and  the  payment  to  him  a  payment  really  to  Down- 
irr:  tbeo,  fttrtber.  from  the  evidence  that  Downing  had  for 
years  at  hums  acted  for  the  company,  it  issuing  policies  at 
his  revest*  be  collecting  the  premiums  for  twenty  per  cent 
codLZiiaK-;-^  and  paying  the  net  balance  to  the  company, 
whether  ihe  eospsr.y  had.  without  writing,  in  fact  appointed 
ki»  its  igent  to  deliver  this  policy  and  receive  the  premium; 
if  so.  the  payment  to  Downing  was  a  payment  to  the  corn- 
er v%  asl  the  policy  could  not  be  avoided  merely  because  the 
saocey  had  not  been  physically  lodged  in  the  company's 


T:.e  esses  e:*.ed  by  appellant  as  holding  a  different  rule  are 
without  dcubt  the  law.  but  they  are  clearly  distinguishable 
on  their  facts  from  the  one  before  us.  In  PottsvUle  Mutual 
F%i  /**  CV  t,  Kiinf ;m  Sp*ing$  Imp.  Con  100  Pa.  St  137, 
there  were  three  different  brokers  between  Haeseler,  the  agent 
of  the  cv  :-rvir.y%  and  the  insured;  the  policy  was  delivered 
to  the  insured,  who  paid  the  premium,  but  the  money  was 
remitted  no  :ur:her  than  the  second  broker;  there  was  no  pre- 
tense  that  it  had  reached  the  agent  of  the  company  author- 
ised to  dearer  the  policy  and  collect  the  premium.  Our 
brother  Green  puts  the  decision  expressly  on  the  ground  that 
the  iusured  had  paid  the  *  premium  to  a  broker  he  knew  was 
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not  the  agent  of  the  company,  and  therefore  took  the  risk. 
If,  in  that  case,  Haeseler,  the  agent  of  the  company,  had  sent 
an  errand  hoy  with  the  policy  to  the  assured  to  deliver  it  and 
bring  back  the  premium,  the  policy  would  have  been  enforced 
even  though  the  errand  boy  had  lost  the  money  or  embessled 
it  80  in  the  other  cases  cited  there  was  no  actual  payment 
of  the  premium  to  an  agent  authorized  by  the  company  to 
receive  it.  Here  the  jury  has  found,  on  competent  evidence,, 
there  was  such  payment  to  such  agent. 

While  this  case  is  clearly  distinguishable  in  its  facta  from 
those  cited,  and  for  this  reason  is  not  ruled  by  the  principles 
announoed  in  them,  yet  if  the  results  contended  for  here  by 
appellant  necessarily  follow  from  the  construction  placed  upon 
auch  stipulations  then  must  follow  some  qualification  of  the 
rule  laid  down  in  them.  Otherwise  the  rulings  in  Marlani 
v.  Royal  Ins.  Co.,  71  Pa.  St.  393,  followed  by  Qrune  v.  Lycom- 
ing etc.  Ins.  Co.,  91  Pa.  St.  887,  and  PottsvilU  etc.  Ins.  Co.  v. 
Minnequa  Springs  Imp.  Co.,  100  Pa.  St.  137,  may  not  seldom 
lead  to  injustice.  The  law,  in  those  cases,  may  be  invoked 
by  dishonest  insurance  companies  to  escape  payment  of  what, 
ought  to  be  held  a  clear  legal  obligation,  and  attempts  will  be 
made  under  them  to  pervert  the  clause  referred  to  into  a  mere 
trap  for  unwary  but  honest  insurers.  Take  the  case  in  hand: 
The  owner  of  property,  on  the  27th  of  January,  receives  a 
policy  dated  the  13th  of  same  month,  regularly  attested, 
issued  by  the  company,  insuring  property  to  the  value  of  thir- 
teen hundred  dollars  against  fire,  for  one  year  from  its  date; 
he  pays  the  premium  to  the  person  handing  him  the  policy, 
assuming,  as  a  business  man  naturally  would,  that  the  com- 
pany having  intrusted  the  executed  policy  for  delivery  to  the 
man  who  offers  it  to  him  the  same  man  has  authority  to 
receive  the  money;  then,  resting  on  the  security  inspired  by 
the  possession  of  the  company's  executed  contract,  and  his 
payment  of  the  consideration  demanded,  he  makes  no  further 
inquiry;  seven  weeks  after  the  date  of  the  policy,  when  nearly 
one-seventh  of  the  term  covered  by  the  insurance  has  expired, 
his  property  is  destroyed,  and  he  is  met  by  a  refusal  to  pay 
on  the  ground  that  the  premium  paid  had  not  reached  the 
company's  treasury.  All  this  time  he  has  had  possession  of 
the  policy  with  no  notice  from  the  company  that  the  premium 
•  had  not  been  handed  over;  yet  during  the  same  time  the 
risk  must  have  been  carried  on  the  books  of  the  company  at 
a  valid  outstanding  risk;  that  is,  if  the  company  kept  any 
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books  showing  the  condition  of  its  business  and  the  extent  of 
its  liabilities.  We  assume  the  policy  was  not  canceled  for 
nonpayment  of  the  premium,  for  no  notice  of  default  was 
given  the  assured,  and  the  secretary  of  the  company,  who 
was  familiar  with  the  books,  and  who  testified  at  length,  does 
not  say  that  it  was  canceled. 

Under  such  a  state  of  facte,  and  applying  to  them  the  law 
invoked  in  the  cases  cited,  unless  the  policy  holder,  as  in  this 
-case,  can  further  adduce  evidence  that  he  to  whom  he  paid 
•his  money  was  in  fact  authorised  to  receive  it,  he  is  insured 
.if  there  be  no  fire,  but  not  insured  if  one  occur;  far  if,  with- 
out notice  to  him  of  the  nonreceipt  of  the  premium  on  an 
executed  and  delivered  policy,  the  company  can  declare  it 
-void  when  a  fire  occurs  seven  weeks  after  it  has  been  paid 
for  it  can  do  the  same  seven  months  after.    In  effect  the 
rpolicy  holders,  under  such  a  clause,  become  insurers  of  the 
ibonesty  and  promptitude  of  those  to  whom  the  insurance 
company,  without  a  written  appointment,  intrusts  its  policies 
for  delivery.    It  ought  to  be  held  that,  under  such  a  clause, 
the  insurers  themselves  waive  it  whenever,  by  their  volun- 
tary act,  the  policy  leaves  the  office  to  be  delivered  to  the 
insured  on  payment  of  the  premium;  and  this,  without  regard 
to  the  fact  that  some  one,  having  no  nominal  connection  with 
the  company  as  agent,  hands  over  the  policy  and  receives  the 
premium.     By  the  very  fact  of  issuing  a  policy  which  re- 
quires, apparently,  nothing  but  delivery  and  payment  of  pre- 
mium to  put  it  in  force,  the  company  arms  every  man  into 
whose  hands  it  may  come  with  the  power  to  receive  its  money; 
there  could  be  no  conduct  more  significant  of  an  intention  to 
-waive  the  advantage  of  such  a  clause  than  this.    But*  with- 
out regard  to  the  soundness  of  this  individual  opinion  of  what 
the  law  ought  to  be,  the  case  before  us,  on  its  facts,  being 
dearly  outside  the  principles  laid  down  in  the  cases  cited,  the 
judgment  is  affirmed,  and  appeal  dismissed. 


IvromAnoi  OoMPUfisa— Aqsvt.— What  Oomnxvns  am  Bmoffel  is 
kDsNT  Authority  ov:  8m  Kanmu  etc  In*.  Ob.  v.  MmIm,  OS  Kan.  486;  «■** 
ip.  866,  and  not*;  and  Hak*  r.  Guardian  In*,  (h.,  X*  Or.  W6;tl  AakfeRtt. 
"700,  and  note,  with  th«  omm  eoIUcUd. 
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Butlbb  Savings  Bank  v.  Osbobnb. 

[160  Pennsylvania  State.  10.] 

Ootbhawct — Partnership — Prxsumption.— Tenants  in  common,  engaged 
in  the  improvement  or  development  of  the  common  property,  are  pre* 
rained,  in  the  absence  of  proof  of  a  contract  of  partnership,  to  hold  the 
suae  relation  to  each  other  daring  such  improvement  or  development 
as  before  it  began.  As  to  third  persons,  they  may  subject  themselves 
to  liability  as  partners  by  a  course  of  dealings,  or  by  their  acts  and 
declarations,  bat,  as  to  each  other,  their  relation  depends  on  their  title, 
until,  by  their  agreement  with  each  other,  they  change  it. 

Oorhahct — Development  or  Common  Property.  —Cotbnants  who  agree 
to  carry  on  mining  or  other  operations  on  their  lands,  each  contributing 
towards  the  expenses  in  proportion  to  his  respective  interest  or  estate 
in  the  land,  are  considered,  with  respect  both  to  themselves  and  third 
persons,  as  the  ordinary  owners  of  land  working  their  respective  shares, 
responsible  only  for  their  own  acts,  subject  to  no  laws  of  partnership, 
and  possessing  distinct  rights  in  the  property. 

Cotenancy— Partnership — Presumption.— Co  tenants  may  form  a  partner* 
ship  for  the  purpose  of  operating  the  common  property  if  they  so  agree; 
but  in  the  absence  of  an  agreement  they  are  presumed  to  deal  with  each 
other,  and  the  common  property,  as  part  owners,  holding  as  cotenants, 
and  liable  to  each  other  in  acoount  render  or  in  equity,  as  the  case 
may  require. 

Cotenants. — Partnership  Agreement  between  cotenants  to  drill  oil-wells 
on  the  common  property,  each  to  pay  one-half  of  the  expense  of  produc- 
ing and  pumping  the  oil,  to  be  run  into  pipe  lines  serving  the  district 
and  there  credited  one-half  to  each  of  them,  does  not  constitute  a  part* 
nership  between  them. 

T.  C.  Campbell,  /.  C.  Boyle,  and  A.  T.  Black,  for  the  appel- 
lant 

N.  Black  and  W.  H.  Lusk,  for  the  appellees, 

19  Williams,  J.  The  question  raised  on  this  record  grows 
out  of  the  following  facts:  The  firm  of  D.  Osborne  and 
Brothers  was  engaged  in  drilling  oil-wells  and  producing 
oil.  It  was  an  owner  of  some  leases  on  which  it  was  operat- 
ing, and  a  part  owner  as  a  tenant  in  common  with  other  part 
owners  in  others.  In  the  same  district  the  firm  of  Garruthera 
and  Peters  was  engaged  in  the  same  business,  and  in  the 
•ami  manner.  Each  of  these  firms  bought  an  undivided  one- 
half  of  two  leases,  known  respectively  as  the  Cook  man  lease 
and  the  Duncan  lease.  Both  leases  were  obtained  from  the 
fame  vendor,  who  was  engaged  in  drilling  a  well  upon  one 
of  then  at  the  time  of  sale.  The  sale  included  the  drilling 
tools  and  machinery  in  actual  use,  and  it  was  agreed  that 
Duncan,  their  vendor,  should  proceed  to  complete  the  work 


this  was  done  the  two  firms 
the  veil  aw  pumping,  each  paying  one- 
ir>rarred.  As  soon  at  the  first  well  was 
Ltered  into  an  agreement  with  each 
on  the  tame  lease,  and  to  pay  their 
of  the  east  at  it  TLey  divided  the  expense* 
ng  asd  in  ;be  care  of  the  leases  in  the 
h  pnjirz  cre-::alf  The  oil  produced  was 
^g  the  district!  and  there  credited 
and  Brothers  and  one-half  to  Carrothera 
?««*.  rpan  these  facts  the  appellant  contends  that 
:3h  ccsraon  of  the  Cookmin  and  Duncan  leases 
I*  is  not  alleged  that  any  contract  of  part- 
into  bttaum  the  two  firms,  or  that 
adopted  to  represent  them  in 
Their  relation  toward  each 
;  of  their  purchase  of  their  respective 
the  lessen,  was  that  of  tenants  in  common, 
i  in  the  development  and  operation  of  the 
ccrr-a  prraerty  far  their  individual  benefit.  They  were 
£a:r  *^at  ler-tna  in  common  may  properly  do,  and  in  the 
xy  pnv^.i:>  for  them,  vix^  turning  the  common 
t  So  tbe  pro£t  of  its  M  owners,  at  their  individual 
cciss*  aaJ  circling  the  product  between  themselves  in  the 
prse  lisee  in  chores  earrespocding  with  their  interest  in  the 
:lij*»  Tbe  firm  of  D.  Osborne  and  Brothers  seems  to  have 
in  detc  The  Buiier  Savings  Bank  was  among  its 
r  I  was  the  holder  of  two  judgments  against  the  firm 
L:T:iT,.*.5  composing  it,  on  which  writs  of  fieri  facia* 
re  sssoed  on  tbe  f!Sth  of  June,  1S92.  The  appellant  was 
£::.c  hsTtnc  one  or  more  judgments  entered  against 
ti-e  f  rrs.  0=  tbe  2d  of  Ju>,  1892,  it  caused  a  special  writ  of 
ir-i  /&.«%**  to  he  issued,  directing  the  sheriff  to  levy  on  the 
:r.:<r?££t  of  R  Osborne  and  Brothers  in  an  alleged  partnership 
evwrewd  rf  the  firms  of  D.  Osborne  and  Brothers  and  Car* 
re:h*rs  and  Peters.  The  sheriff  seised  and  sold,  at  the 
ir$:Ar.v**  erf  the  bank,  the  title  of  Osborne  and  Brothers  in 
K  ;h  Was***  At  the  instance  of  the  appellant  he  seised  and 
so*,  j  the  in  tat  art  of  Osborne  and  Brothers  in  the  alleged  now 

Whether  the  appellant  is  entitled  to  come  in  on  the  fund 
r*t$*d  by  the  sheriff  by  means  of  a  sale  made  upon  all  the 
writs  in  his  hands  depends  on  whether  the  alleged  partnership 
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between  the  tenants  in  common  had  any  existence.  If  it  did 
the  two  leases  were  partnership  property  belonging  to  that  part- 
nership. The  interest  of  Osborne  and  Brothers  would,  in  that 
case,  go  to  the  purchaser  at  sheriff's  sale  subject  to  a  settle- 
ment of  the  partnership  business,  nnd  would  be  simply  a  right 
to  receive  one-half  of  what  might  remain  after  that  business 
was  closed  up;  and  the  proceeds  of  such  sale  would  go  to  the 
special  writ  of  fieri  facia*.  If,  on  the  other  hand,  no  such 
partnership  existed,  then  the  title  of  D.  Osborne  and  Brothers 
was  that  of  a  tenant  in  common  owning  one-half  of  the  leases; 
the  purchaser  at  sheriff's  sale  would  succeed  to  their  title; 
and  the  money  raised  would  go  to  the  bank  as  the  proceeds  of 
the  sale  of  the  property  of  its  debtor.  In  the  case  of  Dun- 
ham v.  Loverock,  158  Pa.  St.  197,  88  Am.  St.  Rep.  838,  we 
have  held  at  the  present  term  that  tenants  in  common  engaged 
in  the  improvement  or  development  of  the  common  property 
will  be  presumed,  in  the  absence  of  proof  of  a  contract  of 
partnership,  to  hold  the  same  relation  to  each  other  during 
such  improvement  or  development  as  before  it  began. 

As  to  third  persons,  they  may  subject  themselves  to  lia- 
bility as  partners  by  a  course  of  dealing,  or  by  their  acts  and 
declarations,  but  as  to  each  other  their  relation  depends  on 
their  title,  until,  by  their  agreement  with  each  other,  they 
change  it. 

*•  The  act  of  April  25,  1850,  gives  the  courts  jurisdiction 
in  equity  over  the  settlement  of  accounts  between  tenants  in 
common  of  mines  and  minerals,  and  empowers  them  to 
"cause  to  be  ascertained  the  quantity  and  value  of  the  coal, 
iron  ore,  or  other  minerals,  so  taken  respectively  by  the 
respective  parties,  and  the  sum  that  may  be  justly  and 
equitably  due  by,  and  from,  and  to,  them  respectively  there- 
for, according  to  the  respective  proportions  and  interests  to 
which  they  may  be  respectively  entitled  in  the  lands." 

This  power  over  the  accounts  between  tenants  in  common 
was  exercised  by  the  courts  of  equity  in  England  long  before 
oor  statute  was  passed;  and  as  between  the  tenants  in  common 
and  third  parties  the  same  controversy  frequently  arose  that 
exists  in  this  case.  The  effort  of  third  parties,  extending 
credit  to  them,  was  to  hold  them  liable  as  partners,  just  as 
the  appellant  seeks  to  do  here.  But  the  rule  in  England,  as 
I  understand  it  to  be,  is  that,  when  tenants  in  common  agree  to 
carry  on  mining  operations  upon  their  land,  each  contributing 
towards  the  expenses  in  proportion  to  his  or  her  respective  inter- 
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£*  Isad.  tbej  will  be  considered,  with  rospcct 

liz£  wirk-aj  -LTtfrr  recpsruve  shares  of  the  mines,  responsibk 
in_  t  i:r  ii*LT  ^1  an.  sc bject  to  do  laws  of  partnership  whaV 
e^er  *z*i  icssbselz*;  i^Kae?  rigLts  in  the  property:  Bainbridge 
*c  1L  rgg  ai»r  It  .^rala.  tS,p.  2?6l  Tbe  several  owners  may 
LT^ffr^^r.  iar  lbs  per  pose  of  operating  the  common 
::  iZffj  ac  acres*  bet.  in  the  absence  of  an  agreement! 
*_.  r«  zcvjrczatc  ic  deal  vith  each  other  and  the  common 
part  cwaoa*  holding  as  tenants  in  common,  and 
acoocnt  render  or  in  equity,  as  the 

bei :*e  ns  there  is  no  need  to  rely  on  the 
aoditcr  has  found  as  a  fact  that  no  part- 
~<*£  hecveen  the  two  firms  owning  the  Cookman 
From  this  finding  of  fact  the  auditor 
<zlr  cccclzird.  as  a  matter  of  law,  that  the  special  writ 
i<s»d  by  the  appeilant  against  the  interest  of 
D  C^<r=*  asi  £r\.:Ler%  in  the  alleged  partnership,  bad 
co:i.r£  ce  w~.ii  it  could  be  executed, 

7~*  ccc^chcq  of  the  appellant  fails,  therefore,  on  both 
■•  jcrcur  is.  Tie  law  does  not  imply  a  partnership  between 
tcr.&~is  in  ccs-xacn  because  of  the  fact  that  they  agree  to 
cer^p  or  citrate  the  cocmon  property,  siuce  they  may 
riiLu^Ij  do  this  by  Tirtue  of  their  respective  titles  as  part 
comers.  Ani  next*  the  existence  of  an  express  agreement 
cre\::r.g  a  panr.rrsLip  is  negatived  by  the  finding  of  the 
au  L:cr%  concurred  in  br  the  court  below.  As  it  is  thus  settled 
that  the  alleged  partnership  did  not  exist,  the  conclusion  is 
inevitable  that  the  sale  on  the  writ  in  favor  of  the  bank  passed 
the  title  of  D.  Osborne  and  Brothers  in  the  two  leases  to  the 
sheriff's  vendee,  who  thereupon  became  a  tenant  in  common 
with  the  other  part  owner. 

The  proceeds  of  the  sale  were  therefore  properly  distributed 
in  the  court  below,  and  the  decree  of  distribution  is  affirmed. 


pAKrvmsHir— Oovsvascr. — Ontoaiato  amy  sooqsm  partoora  if  thoy 


to  ■■mm*  thai  rolaftioa  towards  oaoh  other;  bat  the  Uw  doos  sot 
that  rolatioa  for  thorn  m  tho  oooooqaonoo  of  a  oooroo  of  oondoot 
roforahlo  pafraUy  to  a  rolatioa  ■Imoriy  existing  hotwooa  thorn,  miking 
a  eomno  of  oondoot  to  thoir  oonimon  advaatago;  aooh  m  oa 
betwoaa  coteaaata  of  an  ofl  loaoo  to  drill  aa  oO-woll  oa  tho  loaoa 
atthooommoaocotof  tho  eoteaaatas  IhnAtm  v.  f  wees,  MS  Fa*  8t>  lift 
SB  Am.  8k  Bop.  838. 
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Meade  v.  Clarkh. 

pfiO  PZNNBYLVAKIA  BTA1S,  1W.] 

FliaMwot—  Amxhdikxht. — When,  in  ejectment,  defendant'!  abstract  of  title 
omits  matter  material  and  relevant  to  the  defense,  the  court  should  per- 
mit an  amendment  thereof  to  include  the  omitted  matter  upon  each 
termi  as  are  fair  and  jasfc 

Married  Woman**  Deed — Acknowledgment— Rights  or  Creditor* — 
A  married  woman's  deed  executed  and  delivered  in  good  faith  and  for  a 
fair  consideration  at  the  time  ehe  receives  the  purchase  money,  bat  not 
acknowledged  until  several  months)  thereafter,  a  valid  an  against  her 
creditors  who  in  the)  mean  time  have  recovered  judgment  against 
her,  and  thejr  acquire  no  lien  upon  the  land  conveyed,  and  cannot  allege 
her  marital  disability  to  defeat  the  deed. 

Married  Wok**'*  Deim>— Avoidance  ot.— A  married  woman's  deed  to 
her  land  em  be  avoided  on  the  ground  Of  bet  marital  disability  by  her* 
•elf  alone. 

Jame$  S.  Young  and  8.  V.  Trtnt9  for  the  appellants. 
K.  T.  Mtade  and  Jame$  ft  Doty%  for  the  appellee. 

***  Williams,  J,  Rules  of  court  are  devised  and  enforced 
by  the  courts  to  facilitate  the  administration  of  justice.  This 
is  accomplished  by  requiring  the  parties  litigant  to  disclose 
to  each  other  the  nature  of  their  demand  or  defense,  and  nar- 
jrowing  the  range  of  inquiry  to  questions  that  are  subjects  of 
actual  controversy.  Their  enforcement  should  not  be  insisted 
on  when  such  a  course  will  defeat  the  purposes  they  are  in- 
tended to  serve.  For  this  reason  it  is  usual  to  allow  an  omis- 
sion made  in  the  preparation  of  an  abstract  or  a  notice  of 
special  matter  to  be  supplied  by  amendment  upon  such 
terms,  as  to  continuance  or  costs,  as  shall  be  fair  to  the  other 
party.  As  this  case  appear*  to  us  on  the  printed  pages  of  the 
paper  books  it  would  seem  that  the  motion  for  leave  to  amend 
the  defendants'  abstract  should  have  been  allowed.  The 
omitted  line  of  defense  was  held  by  the  learned  judge  to  be 
relevant  and  material.  Without  it  justice  could  not  be 
reached;  and  for  want  of  it  a  verdict  was  directed  in  favor  of 
the  plaintiff. 

But  we  prefer  to  rest  our  judgment  in  this  case  on  a  more 
important  question.  It  was  raised  on  the  following  facts: 
Mrs.  Oates  was  the  owner  of  the  property  in  controversy 
prior  to  June,  1891.  On  the  tenth  day  of  June,  1891,  she 
sold  it  to  Alfred  Davies,  and  delivered  possession  to  him. 
The  price  was  a  fair  one.  The  sale  was  made  in  good  faith. 
A  deed  was  prepared  and  executed  by  both  husband  and  wife 
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day  the  sale  warn  made,  and  it  was  delivered  to 
a*  his  reqaeat  to  show  to  his  mother.    It  was  acknowl- 

ir*&  is.  dzm  fcrrm  some  six  months  later  and  pat  upoo  record. 
^STft  in  October.  1991,  a  judgment  waa  obtained  in  the 
pueas  of  Allegheny  count y  against  Mr.  Oates  and  his 
w-J*.  spec  ***  which  a  sheriff's  sale  took  place  in  July,  1892. 
Tbe  g-'af-irf.  K.  T.  Meade,  waa  the  porchaser,  and,  upon  his 
ttle  acquired  under  the  sheriff's  deed,  he  brings  this  action 
c£  e*<*csnsBJi  f  *—*  Daviea  and  his  tenants  or  vendees. 

Oti  tie  trial  the  defendants  naked  the  court  to  charge  the 
jxry  zhai  if  the  aale  bj  Mrs.  Oates  to  Daviea  was  made  in 
f  »i  Stti.  and  fcr  an  adequate  pricey  on  the  tenth  day  of  June, 
Lie  j^igsed  entered  in  October  was  not  a  Ben  upon  the 

the  asJe  by  the  sheriff  confined  no  title.  The 
rved  ; -dxe  iifaid  this  prayer  far  instructions.  If  Mrs. 
Lai  been  seeking  to  avoid  her  unacknowledged  deed 
t*e  ~>  l*:i  dewn  in  Kirk  t.  Clark,  59  Pa.  8t.  479,  on  which 
:^e  >err^i  J~  :*e  relied,  would  have  been  applicable.  It  was 
arr  ;--i  m  •?'.:£**  ▼.  Srrarim  52  Pa.  8t  400,  where  the 
cjir-ei  »;cn  r»roiiated  her  own  agreement,  and  in  Kirk 
*  C  r-t.  5£  Fa.  Sc  479«  where  her  heirs  at  law  asserted  her 
t:  :le  ici:r.«  rer  ver  iee:  bat  I  bare  been  able  to  find  no  case 
:~  viu-h  ber  creditors  have  been  allowed  to  assert  it  for  her 
ar.-i  «*—>:  r*r  will.  Let  h  be  conceded  that  the  judgment 
*rs:-<;  r^r  vm  a  lien  upon  real  estate  owned  by  her  at  the 
ca:*  c*  :^5  re:  i.::oc  Let  it  be  conceded,  further,  that  her 
c-iv-h^lfi^i  deed  did  not  hind  her,  and  that  she  might 
rjk**  recenfrvo  :he  lied  conveved  bvit  from  ber  vendee  with- 
or*:  -*:.:-"* re  ;c  h:s  the  purchase  money  she  had  received. 
TVe  qv**:vn  s::.l  r*:sa:ns*  can  a  creditor  compel  her  to  be 
u~;u<:  to  lier  Te^iee  against  her  own  will?  As  matter  of 
fro:*  sl;e  >  ti  $c\i  her  rrcperty in  June,  received  the  purchase 
ttvr^w  *::i  deliTvr^vi  possession  to  the  porchaser.  As  matter 
of  l*w„  she  was  not  beend  by  her  bargain  until  her  deed  was 
d  r  ac*  row  *.«>.:  p?d.  She  had  the  right  to  repudiate  the  sale, 
or  :o  perfect  it  by  jo:-:r.g  her  husband  in  a  proper  acknowl* 
eocr.ert  of  her  d^d.  Which  she  would  do  she  had  the 
jvw*r  :o  de:*-ro:rse.>  She  decided  to  be  honest,  and  accord- 
it^\v  *ok:*owlt\ii^d  :he  deed.  She  is  bound  bv  her  decision. 
Her  dtovi  vests  her  lisle  irrevocably  in  her  vendee,  and  all 
clausing  umier  herare  bound,  as  she  is,  by  it  A  creditor  who 
obtained  a  judgment  four  months  after  she  parted  with  her 
pivpertj  «uid  delivered    possession  to  the  purchaser  claims 
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the  right  to  set  up  her  disability  to  defeat  a  conveyance  made 
in  good  faith,  and  perfected  in  a  manner  which  the  law 
declares  to  be  binding  upon  her.    This  cannot  be  done. 

1#*  Disability,  whether  arising  from  infancy,  or  coverture 
or  lunacy,  is  declared  for  the  protection  of  the  person  on  whom 
the  disability  rests.  An  infant  can  ratify  after  reaching  a 
proper  age.  A  lunatic  can  ratify  after  the  return  of  sanity.  A 
married  woman  may  ratify  after  the  coverture  terminates;  but 
as. her  disability  results  from  the  unity  of  husband  and  wife, 
she  may  bind  herself  at  any  time  during  coverture  by  com* 
plying  with  the  requisite  legal  formalities.  In  Grimf$  Appeal, 
105  Pa.  St.  375,  it  was  held  that  a  married  woman  was  bound 
to  the  same  measure  of  good  faith  as  other  persons  in  like 
cases,  except  where  her  disability  rendered  her  act  void.  In 
euch  a  case  she  is  not  bound  by  the  rules  relating  to  estoppel 
but  is  at  liberty  to  use  her  disability  as  a  shield  against  the 
remedies  applicable  to  other  persons.  Whether  she  will  keep 
faith  in  that  class  of  cases  she  alone  must  determine,  or  those 
on  whom  the  law  casts  her  right  at  her  death. 

The  nearest  case  to  this,  in  the  question  raised,  is  Freilerv. 
Kear,  126  Pa.  St.  470.  The  wife  in  that  case  owned  a  brewery. 
She  leased  it  to  a  firm  of  which  her  husband  was  a  member. 
They  were  in  arrears  for  rent.  She  brought  suit  in  the 
name  of  her  husband  and  herself,  for  her  use,  against  F.  G. 
Kear  and  Freiler,  her  husband,  trading  as  F.  G.  Rear  &  Co. 
The  court  below  held  that  the  action  could  not  be  main- 
tained, and  that  Kear  could  avail  himself  of  the  objection 
that  the  plaintiff  was  the  wife  of  his  partner  and  codefend- 
ant.  This  court  reversed  the  judgment,  holding  that  the 
husband  alone  could  raise  the  question,  and  "that  the  objec- 
tion of  coverture  could  not  be  insisted  on  by  a  stranger  to 
invalidate  such  proceedings  and  judgment  when  waived  by 
the  husband."  He  might  have  been  heard  to  deny  his  wife's 
right  of  action  against  him,  but  he  did  not  choose  to  deny  it 
His  partner  could  not  compel  him  to  do  so. 

Mrs.  Oates  might  have  repudiated  her  deed  at  any  time 
before  its  acknowledgment,  but  she  did  not  choose  to  do  so. 
No  one  else  could  do  it  for  her,  or  compel  her  to  do  it  She 
had  sold  her  property  and  had  its  price.  She  had  delivered 
possession  and  her  deed  to  the  purchaser;  but  the  statutory 
proof  of  its  execution  was  not  made  when  the  judgment  was 
obtained  against  her.  This  proof  she  soon  after  supplied,  and 
the  deed  was  then  binding  according  to  its  terms.    The  title 
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■**  of  Ik*  purchaser  related  to  its  date;  and  as  against* 
iitor  who  had  do  lion  at  that  time  it  went  without  encnm- 


'Ur.der  this  yiew  of  the  case  it  is  unnecessary  to  consider 
the  effect  of  the  act  of  1887  on  the  form  of  the  acknowledf* 
sent  bv  a  married  woman. 
The  &«nh  alignment  of  error  is  sustained  and  the  judg- 

A*  this  ia  codcIubto  of  the  case  a  wnire  will  not  be 
aw*r  *i  

)(Aua»  Wonmjft  Dswme_ Vaumtt.— A  married  wowa'i  deed  pwp- 
ervx  »2i*.-v.*v\?*£  a  the  snaaamrand  mnder  the  circumstances  prescribed 


*«  *«  .-warn  m«  us^c  ITemta  v.  MofaO,  74  Tex.  5*7;  15  Am.  St.  Ken. 
Oft*  *a*  n**:  »*s*  %»  L**m  ▼.  teamer,  20Aa.8t.lUp.9tt;  CUUaf. 
4  Tsjl  tt;  U  Aav  I*ml  711.    See,  aim,  the  note  to  JsMn  r. 


PjjtSax  c  Baltimobi  akd  Ohio  Railroad. 

r/JS  rnmTABi  Sran,  *n\] 

Ch.«ft£»— Msa$c«b  «*.— Xaeninal  oaaeages  are  those  recoverable  when  a 
j***>  r^t  a*  at  W  Txaoxntad  from  an  invaaioii  that  baa  prodaoed  do 
scixal  ?n«»i  Nee  et  any  kind.  If  Aere  baa  been  any  actual  lose,  them 
taV  ^n^**  «»^  be  «m**Malery,  and  for  lake  imprisonment,  or  lor 
T:smaam  a  wn  ?«\x*r2y  +>*««»§  a  paema^rr  from  a  railroad  train,  each 
^^  ajti  :*..  ^  *i.L~i?au  %»  actual  expenses  incurred,  compensation 
5.x  •*«  «»f  tiw,  *mrr«p-ma  of  hurinaat.  bodily  or  mental  suffering, 
j  x  u    a-jo*.  a*i  -. .  try  to  fceuaf*.  

bt»s  **  ^?  :«*▼»>*— Wa»5*rn.  Am*wr  at  Railboad  Dxtuctiv*— 
K»ssfv>r*ir  S*  rsuML- U  am  employee  of  a  railway  company  has 
$.  ,*«.  u^^v  n«*a;  or  enforce*,  to  act  for  hie  employer  in  the 
*k..w.^.  H  *•  ^  *•  •*»•  •**  each  authority  includes,  expressly  or 
v  ^  .,-*;  te*^^  **i  «e**zA»  the  power  to  make  an  arrest  in  the 
so."  -  «  *  *««  ^  "\  ^*  »***•  **  execmaoo  of  each  power,  with  warrant 
*ew    m*  iaiAiKr^milBim  ployar  •  liable  for  a  wrongftJ 


Ju ••  *  - "*.-2fVww*  *•>  Oi^iceroe*-- l^orwcnoar    to    Pashehoxes.— A 
W  ^  **—  *  ***  tfwwam:  J^wer  and  control  orer  his  train  and  all 

9v«^m*  «K  ;*>  w.si  ax^crtry  %»  ossnpel  ehm ■  of  the  regulations  of 

**+  nvox  >«  v.  »  newaar*o  ••»-  "■»■  *»  9mmt9  una  whole  tone  of 

ycw*o*  m*vor»  »•  <«cr«U^t«e  duty  %» 
w.  4^*  >y  ***  <*<*»  or 
a»jv'»  kw«  *r  ^^cmwsko  by 
saa«r  »a»  %  •es*ee*  wathv  er  psit 
saws  «m  si :  be  smtokT  atamm  by. 
•4T 


» 
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Railboads— Duty  of  Gohduotor  to  Pbotbot  Pamkhosb  From  TiAies* 
Arkxst.— When  a  railroad  detective  officer  telegrapha  to  a  conductor 
on  a  train,  to  nave  two  described  passenger!  arrested  at  a  certain  station, 
and  the  telegram  ia  received  by  the  baggage  master  at  inch  station,  who- 
oalls  policemen  to  await  the  arrival  of  the  train,  and  such  policemen* 
upon  its  arrival  enter  the  train,  and  the  conductor,  upon  receiving  tho 
telegram,  points  out  a  passenger  as  the  one  to  be  arrested,  if  it  tran- 
epiree  that  the  passenger  arrested  is  not  the  person  intended  by  the 
telegram  it  is  a  question  for  the  jury  to  determine,  in  an  action  against 
the  company  to  recover  for  such  arrest,  whether  the  conductor  took  an 
unwarranted  part  in  the  illegal  arrest,  or  whether  he  properly  per- 
formed his  duty  in  relation  to  the  protection  of  the  passenger. 

Trespass  for  arrest  and  removal  from  a  train.  The  plain- 
tiff purchased  an  excursion  ticket  from  Connellsville,  Penn* 
sylvania,  to  Pittsburgh  and  return.  When  his  train  got  to 
McKeesport,  policemen  boarded  the  train,  arrested,  and  put 
him  in  jail  under  authority  of  the  following  telegram: 

11  To  conductor  of  No.  0,  McKeesport,  Pa: 

"If  two  men  got  on  at  Connellsville,  one  day  operator  here, 
small  in  size,  small  hump  on  back,  black  moustache;   other, 
■lender  built,  very  dark  complection,  dark  moustache;  have-, 
both  arrested  and  advise  me,  Connellsville. 

[signed]     "Robert" F.  Shephard.*' 

This  telegram  was  received  by  the  baggage  master  at 
McKeesport  before  the  arrival.  He  summoned  policemen  to 
await  its  arrival,  and  upon  its  arrival  gave  the  telegram  to 
the  conductor,  and  the  policemen  boarded  the  train.  The 
conductor  then  said  to  them:  "This  is  the  man,  take  him 
off,"  or  "  These  are  the  two  men  that  got  on  at  Connellsville,"* 
pointing  out  the  plaintiff  as  one  of  them.  When  the  con- 
ductor was  about  to  start  his  train,  he  said:  "  If  you  want  to 
take  this  man  off,  take  him  off;  I  will  not  stay  here  all  day," 
or,  "  Take  him  off;  there  are  the  men ;  if  you  want  them,  take 
them  off,"  or  words  to  like  effect.  Shephard,  who  sent  the 
telegram,  upon  coming  to  McKeesport,  three  hours  after  the 
arrest,  discovered  that  plaintiff  was  not  the  man  wanted,  and 
he  was  immediately  released.  Plaintiff  recovered  a  judg- 
ment for  nominal  damages  only,  and  appealed. 

F.  P.  lam*  and  0.  0.  Brock,  far  the  appellant 

J.  .McCUave,  for  the  appellee. 

,M  Mitchell,  J.  The  instruction*  to  the  jury  on  the 
measure  of  damages  cannot  be  sustained.  The  charge  thai 
plaintiff  could  recover  "only  such  damages  as  resulted  from 
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his  trip  that  day"  is  substsa- 

the  prist  presented  in  Pennsylvania  JL  & 

I  j£  Pa.  S^  14i  thjLi  "damages  most  be  limited 

:sl  Jar  joss  of  time,  expenses  incurred  then  and 

u*  cos*  of  aaolber  ticket,"  which,  this  court  held, 

Tii*  f^rLiitr  rs^rje  thai  plaintiff's  recovery  a  could  only 

be  :  j  fit  af  nrcijiec^aii^c,  and  if  he  sustained  no  loss  in 

AD:*;jMi«  <nf  :i.  lat  carnages  would  amply  be  nominal," 

was  ~l&*:  j  v  ascfsat  lie  jsry  as  to  nominal  and  oompensa- 

vrt  ia:..:^&.  az»£  to  :xi&je±d  them  to  suppose  the  latter 

tL'-.wji  x  r  -.^Di*  de£=i:e  pecuniary  loss.    Such  is  not  the 

ri~.*»     $<rc  1.1I  ixz^ages  are  those  recoverable  where  a  legal 

r^ri;  a*  ~  i*  vir-i  zxu&  free;  an  invasion  that  has  produced 

ac  a:  :iu-1  zc^se: ;  kiss  ac  sx v  kind.    If  there  has  been  any 

Sk-r-LiL  x»  n«r  ibt  usages  c:  est  be  compensatory ,  and  for 

ia_^*  ;:.  :-^cltmclI.  as  far  trespass  in  improperly  ejecting 

7  .     :  f  -r.d  u*  ctis.  soci  dasiaces  include,  in  addition  to 

iu;^j^  i  \z*z&s*  iic^med.  compensation  for  loss  of  time,  inter* 

r«7c-.*r  »c  msv  *«.  coi.ly  or  mental  suffering,  humiliation, 

a?^     ^  ^*7  v  ie*l_Txs>    If  the  plair.tiff  was  entitled  to  have 

j*  -x^f  $<r  v  tie  jxtt  at  all.  these  matters  were  proper  snb- 

>*v  25  vc  cccis:  £*fc*s.oc:  ir  ok£ sating  his  compensation:  Pcny 

\  /v\*»i-ya  ikl  J5%.  Ca,  153  Pa.  St  236;  7  Am.  *  Bng. 

***  7^  snirx  ^^nescxsi  hi  the  ease,  was  the  defendant 

fetors.  :,V  vr  xbe  r?^ti jc  o£  plaintiff's  rights?  may  torn 

4ir  *. :  **c  jc  tvr>^  croc-  isc   L  Was  Shephard  the  sgent  of 

*;  v-»;i:;  rr  cci-str.zx  ibe  arrest,  and  had  he  such  authority, 

*^^%jl  ,*c  xrcdLr^TV  as  ^:3St£S*d  the  conductor  in  obeying  his 

*  ^ -*;.:**£  ,o\5*e*    It  5s  =>oc  necessary,  as  the  learned  judge 

^."*v  ±.&y*  v\i  ir*  i^J-  tiaft  the  defendant  should  have 

*,*,  cr  «*£  S:*r£jiri  tc  ~*ke  an  arrest  without  a  warrant. 

1:  S?  *j*i  :^  **c*ral  axibcrity,  ac;ual  or  apparent,  to  act  for 

in*  ivWijwt  :*  lbs  caratoirr  oi  detective  officer,  and  such 

a, :  Vv  : x  -  ,*  d  -»£*\i,  *.xtc«s1 y  cr  by  general  usage  and  consent, 

uv*  ;v**c  ^  srj&t  as  *rn»t  in  their  behalf  then  the  mode  of 

***v^;^K  .v  *ach  jcv^jc.  with  warrant  or  without,  was  imma- 

*>-  **  a>i  ti*  o**?ci&2t  was  iub>  in  either  event    That  is 

iS*  ^r  ^  ^  r^^^i  ot  the  ef^ratiosi  of  the  maxim  rstpoadaat 

^  t^r-^^r,     1;  u^  ara$$«r  orcers  the  thing  done  he  is  respon- 

♦t.v^  ^>r  t^#  itfj^^r  :a  wiuoh  the  servant  sloes  it,    There 


Deo,  1898.]    Duman  v.  Baltimore  and  Ohio  R.  R.         675 


some  evidence  of  Shephard's  employment  as  detective 
lor  the  defendant,  and  that  question  must  go  to  the  jury. 

2.  Was  the  defendant  made  liable  by  the  action  of  the 
conductor?  This  also  was  a  question  for  the  jury.  The  con- 
ductor has  general  power  and  control  oyer  the  train,  and  all 
persons  on  it,  with  authority  to  compel  observance  of  the 
regulations  of  the  company,  to  preserve  order,  and  to  employ 
the  whole  force  of  the  trainmen  and  of  passengers  willing  to 
assist  for  these  purposes.  These  extensive  powers  involve 
the  correlative  duty  to  protect  passengers,  not  only  from 
injury  by  negligence  or  accident,  but  also  from  violence  and 
illegal  annoyance  or  interference  by  other  parties.  In  Pitts- 
burgh etc.  R.  R.  Co.  v.  Hinds,  53  Pa.  St.  512,  91  Am.  Dec.  224, 
a  woman  passenger  was  injured  during  a  fight  among  a  mob 
of  disorderly  men  that  had  got  on  the  train  at  a  way  station. 
This  court  held  that  the  railroad  company  escaped  liability 
for  allowing  them  to  get  on  only  because  the  evidence  showed 
clearly  that  the  conductor  had  no  opportunity  or  force  ade- 
quate to  prevent  them,  and  the  railroad  company  was  not 
bound  to  anticipate  such  an  occurrence,  but  that  it  was  liable 
if  the  conductor  did  not  do  all  he  could  to  stop  the  fight- 
ing. The  law  on  this  point,  as  to  the  duty  to  protect  pas- 
sengers from  violence  and  disorder,  is  laid  down  by  Chief 
Justice  Woodward  with  great  stringency.  The  conductor, 
9ftft  he  says,  "has  large  powers  at  his  disposal,  and,  if  prop- 
erly used,  they  are  generally  sufficient  to  preserve  order 

His  official  character  and  position  are  a  power.  Then  he  may 
stop  the  train,  and  call  to  his  assistance  the  engineer,  the  fire- 
man,  all  the  brakesmen,  and  such  passengers  as  are  willing 

to  lend  a  helping  hand Until  at  least  be  has  put  forth 

the  forces  at  his  disposal  no  conductor  has  a  right  to  aban- 
don the  scene  of  conflict."  Again,  in  Pittsburgh  etc.  R.  R,  Co. 
v.  Pillow,  76  Pa.  St.  510, 18  Am.  Rep.  424,  it  is  said  that  there 
is  no  sound  distinction  between  injuries  from  negligence  in 
the  equipment  or  management  of  the  train  and  those  arising 
from  the  misconduct  of  passengers  upon  it.  "  If  the  employees 
of  the  road  had  no  control  or  power  over  passengers  this  argu- 
ment would  be  sound.  But  they  have  such  power,  and  they 
are  just  as  responsible  for  its  proper  exercise  as  they  are  for 
the  proper  running  of  the  train."  This  case  was  quoted 
approvingly  in  Rommel  v.  Schambacher,  120  Pa.  St.  579,  6  Am. 
St.  Rep.  732,  where,  upon  the  same  principle,  an  innkeeper 
<was  held  liable  for  not  protecting  a  guest  from  the  drunken 
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And  what  is  said  in  Lang  v.  Psmnsyft 

&.  $4i  3S  Am.  Si.  Rep.  846,  as  to  the  pro- 

irr^nr  nf  c.vci  applies  a  fo*tiari  to  the  protection  of  the  per- 

m»  a:  Tu^atmger*.    *  The  railroad  oompanj  was  represented 

2  ?br  rArr;*r*  az>£  amiekeeping  of  the  freight  on  the  train  b/ 

trw  inn  it  wbnm  tbe  train  had  been  committed.     If  thej 

•*?£  i^-f^r  rose*  and  kit  the  goods  nncared  for,  and  they 

ss.uffr  ar  aemiwd,  their  employer  must  suffer  for  their 

Ir  x**  jcwect  caw*  the  telegraphed  order  of  Shephard  was 
»i  ir  tbe  ocoi-ctor;  he  appears  to  hare  accepted  it  as 
the  fx:;*rt  was  within  the  general  line  of  his  duty. 
li  :^~5.~«k  be  took  pan  in  the  illegal  arrest  the  defendant 
was  liraK*  l>r  the  consequences  of  his  act.  But,  even  beyond 
h  was  bis  csrr,  under  ordinary  circumstances,  as  already 
,  to  pcvseet  bis  passengers  from  trespass  while  under  his 
a&i  if  he  sfcx*i  by  and  saw  them  illegally  molested  in 
any  way,  wi;Kxn  an  effort  to  protect  them,  it  would  be  negv- 
ge-aee  for  which  the  defendant  would  be  liable.  He  was  not, 
hjwwvsr,  req  ::r*J  to  enter  into  a  contest  with,  or  put  himself 
in  orrv>KU>n  to,  the  officers  of  the  law,  and  if  he  merely 
stood  by  w:;h^ut  taking  part  in  the  arrest  by  known  police- 
men he  was  not  necessarily  bound  to  inquire  into  their 
authority,  or  assert  his  own  **•  against  it  How  far  the 
conductor  in  the  present  case  assisted  in  the  arrest  is  the 
subject  of  some  conflict  in  the  testimony,  and  what  knowl- 
edge he  had  of  the  illegality  of  it  is  not  clear.  Although 
the  telegram  was  addressed  to  him,  as  the  conductor  of  that 
train,  he  does  not  seem  to  have  assumed  the  direction  of  the 
affair,  but  rather  to  have  acquiesced  in  what  the  police  whom 
he  found  there  on  his  arrival  should  do,  with  the  suggestion 
that  they  should  not  detain  his  train.  The  case  must,  there- 
fore, go  to  the  jury  to  determine  what  he  did,  and  whether,  in 
accordance  with  the  principles  of  law,  it  was  a  proper  per- 
formance of  his  duty. 

The  distinction  made  in  the  English  eases  cited  by  appel- 
lee, with  reference  to  acts  attrs  vim  as  to  the  corporation, 
does  not  seem  to  have  commanded  general  assent  in  this 
country  (see  7  Am.  A  Bog.  Bncy.  of  Law,  684),  but  we  are 
not  required  to  consider  it  at  present,  as  our  own  oases  show 
that  the  alleged  acts  of  the  conductor,  as  well  as  of  Shephard, 
were  such  as  might  be  viewed  by  the  jury  as  within  the  appar- 
ent authority  delegated  by  the  defendant. 
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The  paper  book  of  appellant  is  open  to  juet  complaint  In 
a  rather  full  brief  of  cases  from  other  states  not  a  single  Penn- 
sylvania decision  is  referred  to,  although,  as  this  opinion 
shows,  there  are  several  which  are  much  closer  in  point  than 
any  of  those  cited,  and  they  are,  of  course,  much  more  author- 
itative with  us  than  those  of  other  states,  however  well  rea- 
soned. In  the  pressure  of  business  on  this  court  we  ought 
not  to  be  called  on  to  do  counsel's  work.  It  is  not  always 
possible  to  recall  at  once  even  cases  with  which  we  are  famil- 
iar, and  we  should  be  able  to  rely  on  counsel  for  reference,  at 
least,  to  every  thing  relevant  and  material  in  our  own  reports. 
Counsel  who  neglect  this  duty  take  a  risk  not  fair  either  to 
the  court  or  their  client. 

Judgment  reversed  and  venire  de  novo  awarded. 


Damages— Nominal,  Whbk  ALU>wu».~Nominal  damages  exist  only  in 
name,  and  not  in  amount,  and  should  be  awarded  where  some  right  has  been 
inTaded,  but  where  no  actual  damages  hare  been  shown:  Stanton  t.  New 
York  etc  Ry.  Co.,  59  Conn.  272;  21  Am.  St.  Rep.  110,  and  note;  HUkhiant 
t.  Brewer,  6  Tex.  45;  66  Am.  Deo.  757;  Hekhew  ▼.  Hamilton,  4  G.  Greene, 
317;  61  Am.  Deo.  122;  Southern  R.  R.  Co.  ▼.  Kendriek,  40  Miss.  374;  90  Am. 
Deo.  332,  and  note;  Firet  Nat.  Bank  t.  Telegraph  Co.,  30  Ohio  St.  555;  27 
Am.  Rep.  485. 

Damages— Compensatory. — Damages  should  be  sueh  as  will  put  the 
plaintiff  in  the  same  situation  he  would  hare  been  had  the  injury  alleged 
not  hare  been  committed:  Stalling*  v.  CorbeU,  2  Spear,  613;  42  Am.  Deo. 
38S;  Seely  t.  Alien,  61  Pa.  St.  802;  100  Am.  Dee.  642.  Where  an  injury  has 
been  caused  in  the  absence  of  actual  malice,  the  rule  is  compensatory  dam- 
ages, or  sueh  as  will  indemnify  the  plaintiff:  Bamett  v.  Reed,  51  Pa.  St  190; 
88  Am.  Dec  674;  HeU  ▼.  Oianding,  42  Pa.  St.  498;  82  Am.  Dec  637,  and 
note.  Compensatory  damages  for  causing  personal  injuries  are  to  be  meas- 
ured by  the  loss  of  time  during  the  cure,  the  expense  incurred  in  respect 
thereto,  the  pain  and  suffering  undergone  by  the  plaintiff,  and  the  pecuniary 
loss  consequent  upon  any  permanent  injury:  Chicago  ▼.  Martin,  49  I1L  241; 
96  Am.  Dec  690. 

Railroads — Liability  Pom  Wbohoiul  Arbbst  of  Pawktoib  bt  Sbrv- 
aht. — A  railroad  company  is  liable  in  exemplary  damages  for  the  wrongful 
arrest  and  false  imprisonment  of  a  passenger  without  probable  cause,  made 
or  caused  to  be  made  by  its  conductor  in  charge  of  its  train,  during  the  exe- 
cution of  the  contrast  to  carry,  though  the  act  was  unauthorised  by  the 
oompany:  QWltgham  t.  Ohio  JRiwer  A  A  Co.,  86  W.  Va,  688;  29  Am.  St 
Rep.  897,  aad  Bote.  Bat  see  MmlHgan  t.  New  York  etc  By.  Co.,  129  K.  Y. 
.606;  26  Am.  St  Rep.  689,  and  note,  with  the  oases  collected.  Sea,  also,  the 
note  to  Chicago  etc  R.  R.  Co.  t.  Flexman,  42  Am.  Rep.  38. 

Railroads — Duty  to  Protect  Pabsknokbs.— A  oommon  carrier  of  pas- 
sengers by  rail  is  bound  to  protect  them  against  injury  from  the  negligence 
or  willful  misconduot  of  its  scnrants  while  performing  the  contract  to  oarryt 
OUlingham  r.  OMo  Afer  R.  A  Co.,  36  W.  Va.  688;  29  Am.  8s.  Rep.  827. 
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am  at  Tax  Sals  of  the  mum  esopoiiy  by  cut 
iMAfa  taad  person  inure*  to  the  benefit  of  ell  tbe 
1  the*  the  posuser  can  demand  from  them  is  eontri- 


:si»av;t — Ptxvsluk  ear  OcisxAiciHsa)  Imi — A  conYeyance  to  one  of 

»iwt — PtifXASorOc-nTAsrncEoTRUB, — Ae  between  persons  baring 
n  ycxt  er  e*«x.moa  interest  m  en  letiU.  en*  of  then  eennot  purchase  en 
eaco.3Lbnnce  er  ootitintins;  tide,  end  eet  it  np  against  the  others  for 

x*  **cr—  Prersusxm  at  Tax  Sals— Rssuutsq  Tnusr— LonTATiosa. 
A  purchase  of  the  oc-esson  property  by  one  eotenant  at  tax  eeledooi  not 

ee  **  to  prerent  the  other  ootenante  from  main* 
the  expiration  of  the  tine  named,  in  a  statute 
pror:  i  ^g  that  **ne  right  of  entry  shall  accrue,  or  action  be  maintained, 
to  enforce  eny  iscrlxd  er  resulting  timet  ae  to  realty,  bat  within  five 
years  after  suA  tract  eocrecd. 

TkcsrjL — Imfutd  on  Rsscxtixo  Tarns  Amiss  when  land  is  pnrohneed  am 
the  name  of  one  person  with  the  money  of  another;  or  when  a  purchase 
of  land  is  made  by  a  trustee,  in  his  own  name,  with  trust  money;  or 
when  seek  purchase  is  made  by  a  partner  in  his  own  name  with  part- 
nership fends;  or  when  a  eoareyanee  has  been  obtained  by  fraud,  or  in 
similar  cases. 

bropFKL—  So  Ratotcatbm  om  Esromx  Car  Abbs  when  the  eet  est  np 
ee  such  was  done  in  entire  ignorance  of  the  material  fasts  prompting 
action. 

C6TX5ANCT— Pcrchass  at  Tax  SAU^BsTOrTKU— CoteoAnts  who  accept 
the  proceeds  of  a  tax  sale  of  the  common  ptopeity  without  knowledge 
that  the  estate  has  been  peroheeed  at  each  earn  by  their  eotenant,  and 
without  any  thing  to  excite  suspicion  or  srininlsta  inquiry,  are  not 
estopped  from  avoiding  the  deed  to  the  nurehaeer.  In  snsh  ssss  they 
need  not  make  inquiry  before  aseepting  the  monsy« 

0.  H.  Quail,  for  the  appellant 

L.  P.  Stone,  for  tbe  appellees, 

*■•  Dean,  J.    The  parties  to  this  suit  filed  a  case  stated  fat 
the  nature  of  a  special  verdict  for  the  opinion  of  tbe  court. 
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The  material  facts  agreed  upon  are  these:  William  Tanney, 
the  ancestor  of  these  parties,  died  intestate  in  1857.  At  his 
death  he  was  the  owner  of  a  lot,  on  which  was  a  frame  dwell- 
ing-bouse, in  the  city  of  Pittsburgh.  He  left  a  widow,  Amelia 
Tanney,  and  four  children — William,  Emma,  Julia,  and 
Lewis.  The  whole  family  occupied  the  property  until  1869. 
At  this  time  the  children  had  married,  and  all  had  left  the 
city.  The  property  was  thereafter  occupied  by  tenants,  and 
the  rent,  with  consent  of  the  children,  was  paid  to  their 
mother,  Amelia,  who  died  December  10,  1881.  Up  to  Janu- 
ary 1, 1877,  this  defendant,  Lewis  H.  Tanney,  had  expended 
in  improvements,  payment  of  taxes,  and  municipal  liens,  $600, 
no  part  of  which  was  repaid  him  by  his  brother  and  sisters, 
his  cotenants. 

William  Tanney,  one  of  the  plaintiffs,  at  the  same  time  had 
also  paid  out  $500  for  the  same  purposes,  no  part  of  which  was 
repaid  by  the  sisters.  The  taxes  for  1878  and  1879,  amount* 
ing  to  $40.73,  not  having  been  paid,  they  were  entered  as  * 
lien,  scire  facia$  issued,  judgment  had,  execution  issued,  and 
the  property  sold  at  sheriff's  sale.  One  John  J.  Lawrence 
became  the  ostensible  purchaser  at  a  bid  of  $500,  and  deed 
was  duly  acknowledged  to  him  March  12,  1881.  Lewis  H» 
Tanney,  the  defendant,  by  agreement,  furnished  Lawrence- 
the  $500  purchase  money  paid  to  the  sheriff,  and  Lawrence- 
conveyed  the  property  to  Lewis,  March  24,  1881,  who  soon- 
after  took  possession,  and  has  since  retained  it.  The  $500' 
was  appropriated,  to  costs  *81  and  taxes,  $68.22,  to  the  widow 
and  four  children  the  balance,  $236.78,  the  widow's  share  being: 
$78,  and  $39.46  for  each  of  the  children.  These  plaintiffs  each 
executed  receipts  dated,  respectively,  July  19,  August  18,  and 
August  27,  1881,  for  these  shares.  They  are  all  alike,  and 
this  is  a  copy,  without  signature,  of  each  one  of  them:  "  Re* 
ceived  August  27,  1881,  of  A.  S.  and  W.  S.  Moore,  the  sum  of 
thirty-nine  and  -^  dollars  in  full  of  my  share  of  balance 
due  the  heirs  of  William  Tanney,  deceased,  out  of  the  sale 
of  real  estate  in  Allegheny  county,  Pa.,  sold  upon  execution 
issued  upon  judgment  No.  37,  September  term,  1879,  in  the 
court  of  common  pleas  of  Allegheny  county.    No.  1,  D.  T.  D." 

When  the  money  was  paid,  all  the  distributees  were  of  full 
age;  William,  Emma,  and  Lewis  lived  at  the  time  in  Beaver 
county,  and  Julia  in  Cleveland,  Ohio;  the  money  was  paid 
and  receipts  given  at  their  homes;  A.  S.  and  W.  S.  Moore, 
who  paid  the  money  and  took  the  receipts,  were  residents  of 
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Beaver  county.  Up  until  the  dates  of  the  receipts  no  one  of 
them,  except  Lewis,  had  any  knowledge  of  the  filing  of  the 
liens  or  the  sheriff's  sale  of  the  property.  As  late  as  the  lat- 
ter part  of  1879,  at  the  solicitation  of  Lewis,  all  the  parties 
•had  executed  and  delivered  a  power  of  attorney  to  Alderman 
Leslie,  authorizing  him  to  dispossess  a  delinquent  tenant  and 
relet  the  property ;  under  the  power  he  obtained  possession, 
and  rented  to  a  new  tenant  June  1,  1880,  and  thereafter 
accounted  to  Lewis  for  the  rents.  This  action  of  ejectment 
-was  not  begun  until  January  3,  1891,  more  than  nine  years 
^fter  the  sheriff's  sale  and  the  payment  of  the  purchase 
•money. 

On  this  statement  of  facts  it  was  agreed  that  the  court 
should  enter  such  judgment  "  as  in  their  opinion  the  law  and 
equities  of  the  case  will  warrant." 

The  court  entered  judgment  for  plaintiffs  for  the  undivided 
three-fourths  of  the  land,  subject  to  the  payment  by  each 
/plaintiff  to  defendant  of  the  sum  of  $39.46,  the  share  received 
<of  the  purchase  money  at  sheriff's  sale,  with  interest  from 
-July  19,  1881.  From  this  judgment  defendant  prosecutes 
this  appeal,  assigning  for  error  the  judgment  for  plaintiffs, 
and  the  refusal  of  the  court  to  enter  judgment  for  defendant. 

If,  without  collusion,  Lawrence  had  been  a  purchaser  for 
liimself  with  his  own  money,  and  had  afterwards  conveyed 
the  ***  lot  to  Lewis  Tanney,  Lewis  would  have  taken  a  good 
title  as  against  even  his  cotenants;  for  the  title  of  all  the  ten- 
ants having,  for  the  debt  of  all,  passed  by  regular  sale  to  a 
third  party,  Lewis  owed  no  duty  thereafter  to  bis  cotenante 
with  regard  to  it.  But  the  purchase  by  Lawrence  was  only 
-nominal;  he  merely  acted  for  Lewis,  and  paid  for  it  with 
Lewis'  money,  then  reconveyod  to  him.  The  change  in  title 
'  was  only  in  form;  the  interests  of  the  cotenants  remained  the 
•  same;  the  deed  to  Lewis,  if  of  any  value,  inured  to  the  bene- 
fit of  all  the  same  as  if  be  bad  purchased  the  encumbrance 
without  a  sale.  Each  one  of  two  or  more  tenants  in  common 
of  land  stands  in  a  relation  of  confidence  to  his  cotenants 
-with  reference  to  the  common  property.  If  one  of  them  pur- 
chases an  outstanding  title,  and  undertakes  to  claim  under 
it  the  common  property  as  against  the  others,  if  they  contest 
it  bis  claim  will  not  be  allowed,  because  it  must  be  presumed 
that  each,  as  regards  the  common  interests,  acts  for  all;  the 
same  principle  is  invoked  as  is  enforced  between  all  persons 
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who  occupy  towards  each  other  a  fiduoiary  or  confidential 
relation. 

The  rule,  as  deduced  in  Weaver  ▼.  WMe,  25  Pa.  St  270, 
44  Am.  Dec.  696,  from  the  many  authorities  there  cited,  is 
that  "community  of  interest  produces  community  of  duty." 
And  further:  "A  conveyance  to  one  of  several  tenants  in  com- 
mon, or  a  deed  to  one  of  two  devisees  of  the  same  land,  shall 
inure  to  the  benefit  of  all  who  came  in  under  the  same  title, 
and  are  holding  jointly  or  in  common.  Where  several  per- 
sons have  a  joint  or  common  interest  in  an  estate  it  is  not  to 
be  tolerated  that  one  shall  purchase  an  encumbrance  or  an 
outstanding  title,  and  set  it  up  against  the  rest  for  the  purpose 
of  depriving  them  of  their  interests.  Chancellor  Kent,  with 
great  truth,  remarked  *  that  such  proceeding  would  be  repug- 
nant to  a  sense  of  refinement  and  accurate  justice,  and  would 
be  immoral,  because  it  would  be  against  the  reciprocal  obliga- 
tion to  do  nothing  to  the  prejudice  of  each  other's  claim  which 
the  relationship  of  the  parties  created.'  All  that  can  be 
demanded  is  contribution  from  each  to  the  expense  of  any 
purchase  which  releases  the  common  interest  from  embarrass- 
ment" And,  as  is  said  in  Chorpenning'e  Appeal,  32  Pa.  St. 
315,  72  Am.  Dec.  789,  "the  rule  is  inflexible,  without  regard 
to  the  consideration  paid,  or  the  honesty  of  intent.  Publio 
policy  requires  this,  not  only  as  a  shield  to  the  parties  repre- 
sented but  as  a  guard  against  temptation  on  part  of  represen- 
tatives." 

*••  In  Meyer>$  Appeal,  2  Pa.  St.  463,  these  were  the  facts: 
Four  of  the  five  children,  tenants  in  common  of  a  tract  of 
land,  gave  a  power  of  attorney  to  their  brother,  the  fifth  one, 
■authorizing  him  to  redeem  land  of  their  ancestor  which  had 
been  sold  at  a  tax  sale;  the  brother  did  not  redeem,  but,  after 
the  title  had  become  absolute  in  the  purchaser,  bought  it  from 
him  with  his  own  money  in  his  own  name,  and  then  claimed 
the  land  to  the  exclusion  of  his  co  ten  ants.  Held,  That  the 
eale  was  voidable  at  the  option  of  the  other  heirs. 

The  case  before  us  is  stronger  on  its  facts  against  the  defend- 
ant than  the  one  cited,  for  Lewis  Tanney  was  himself  the 
purchaser  at  the  sale  for  taxes,  while  in  Meyer' e  Appeal,  2  Pa. 
Si.  463,  the  purchaser  was  a  stranger,  who,  of  his  own  volition, 
had  bought  and  paid  the  consideration  money  out  of  his  own 
pocket  That  the  sheriff  here  made  the  sale  for  taxes  on  a 
municipal  lien  in  no  way  changes  the  application  of  the  prin- 
ciple.   The  sale  resulted  from  the  joint  default  of  all  the 
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tenants  In  oommon;  it  waa  the  duty  of  all  to  share  equally 
in  the  payment  of  taxes;  but|Lewis  had  immediate  charge  of 
the  oommon  property,  for  he  procured  the* power  of  attorney 
for  Leslie,  and  to  him  Leslie  accounted  for  the  rents  op  to  the 
date  of  the  sheriff's  sale;  when  he  purchased  with  his  own 
money,  the  purchase  inured  to  the  common  benefit;  that  is, 
it  discharged  the  lien  for  taxes,  but  their  interests  were  not 
divested  by  the  sale  unless  they  ratified  it.  What  we  hate 
said  proceeds  on  the  presumption  the  law  raises — if  Lewis 
had  been  openly  the  purchaser  at  sheriff's  sale,  and  had  taken 
the  deed  in  his  own  name,  the  interests  in  the  land  would 
have  remained  the  same,  and  the  possession  would  have  been 
constructively  in  all  as  tenants  in  common,  notwithstanding 
the  naked  legal  title  was  in  Lewis. 

Nor  will  the  statute  of  limitations  of  the  22d  of  April,  1856, 
under  the  facts  of  record,  avail  the  defendant.  That  act  says: 
"No  right  of  entry  shall  accrue  or  action  be  maintained  to 
enforce  any  implied  or  resulting  trust  as  to  realty,  but  within 
five  years  after  such  equity  or  trust  accrued."  These  plaintiffs 
are  not  seeking  to  enforce  an  implied  or  resulting  trust;  they 
are  demanding  possession  of  the  undivided  three-fourths  of 
their  land  from  which  defendant  wrongfully  keeps  them.  In 
reply  defendant  admits  they  once  had  title,  but  alleges  by 
the  sheriff's  deed  their  interest  was  divested  and  vested  in 
him,  M4  and  if  plaintiffs  have  any  claim  it  is  because  a 
trust  is  implied  or  has  resulted  from  his  purchase,  and,  as 
the  action  was  not  brought  within  five  years,  the  plaintiffs  are 
barred  by  the  act  of  1856. 

They  answer  that,  as  to  them,  the  sheriff's  deed  is  a  nullity; 
their  relation  as  tenants  in  common  was  not  changed  by  it, 
for  the  policy  of  the  law  forbids  such  an  attempt  by  Lewis  to 
oust  his  cotenants  from  the  common  inheritance;  especially 
in  view  of  the  fact,  that,  at  the  date  of  the  sheriff's  sale,  he 
was  in  the  active  management  of  the  property,  to  whom  Leslie 
accounted  for  rents  and  expenditures.  They  claim  no  benefit 
from  his  sheriff's  deed,  and  aver  that  it  cannot  affect  their 
right,  when  they  elect  to  avoid  it.  In  this  they  are  correct. 
If  Lewis  had  purchased  in  his  own  name  an  outstanding 
better  title  to  the  common  property  he  would  have  held  it  as 
trustee  for  all,  and  it  would  have  been  so  decreed,  on  reim- 
bursing him  their  respective  shares  of  his  outlay.  But  he 
purchased  no  outstanding  title  in  this  case.  The  legal  title 
and  possession  in  all  the  tenants  were  indisputable  from  the' 
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death  of  the  father  in  1857  until  the  acknowledgment  of  the 
sheriff  's  deed  in  1881;  each,  during  that  time,  was,  with  refer- 
ence to  the  common  property,  constructively  trustee  for  the 
others;  neither  could,  by  a  collusive  arrangement  with  a 
stranger,  wrest  from  the  others  their  interests  and  appropriate 
the  whole;  the  colorable  sheriff's  sale,  permitted,  if  not 
prompted,  by  Lewis  can  be  no  more  effective  for  that  purpose 
than  if  he  had  by  his  voluntary  deed  conveyed  the  whole  to 
Lawrence,  and  then  had  taken  a  reconveyance  to  himself. 
Nothing  short  of  an  unequivocal,  hostile  possession  under  the 
sheriff's  deed,  for  twenty-one  years,  would  have  been  effectual 
to  bar  the  right  of  entry  of  the  cotenants  under  the  common 
title  which  came  to  them  from  their  father  in  1857.  It  is  not 
a  resulting  trust.  An  implied  or  resulting  trust  is  where 
land  is  purchased  in  the  name  of  one  person,  and  the  money 
paid  by  another;  or  where  a  purchase  is  made  by  a  trustee 
of  land  in  his  own  name  with  trust  money;  or  where  a  pur- 
chase of  land  is  made  by  a  partner  in  his  own  name  with 
partnership  funds;  or  where  a  conveyance  has  been  obtained 
by  fraud;  these,  and  cases  of  like  character,  come  under  the 
head  of  implied  or  resulting  trusts. 

Here,  one  being  privy  in  estate  legal  and  equitable  with 
three  ***  others,  by  a  covinous  device  attempts  to  strip  his 
cotenants  of  their  shares,  and  appropriate  the  whole.  They 
could,  with  full  knowledge  of  the  transaction,  accept  the  pur- 
chase money  and  ratify  it;  or  they  could  elect  to  treat  the 
sheriff's  deed  as  a  mere  nullity,  and  rest  on  their  undis- 
puted title  for  their  right  to  possession.  This  last,  they 
allege,  is  their  attitude  here;  the  defendant  replies,  they 
accepted  their  shares  of  the  surplus  purchase  money,  and 
are  estopped  now  from  avoiding  the  sheriff's  deed.  The 
facts  of  record  must  form  the  basis  of  judgment  in  this  par- 
ticular, and  we  concur  with  the  court  below  that  not  only  do 
they  fail  to  show  plaintiffs  knew  who  was  the  real  purchaser, 
but  these  facts  show  affirmatively  they  did  not  know  their 
brother  was.  There  can  be  no  ratification  or  estoppel  where 
the  act  which  is  set  up  as  constituting  ratification  was  done 
in  entire  ignorance  of  the  material  facts  prompting  action. 

Nor  was  there  imposed  upon  them  the  .duty  of  inquiry 
before  accepting  the  money,  for  there  was  nothing  to  excite 
suspicion  or  to  stimulate  inquiry.  The  purchase  by  the 
brother  was  concealed  by  a  method  most  likely  to  lure  to 
inaction;  a  public  sale  to  a  stranger,  on  an  execution  at  the 
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foot  of  a  debt  which  they  knew  they  owed,  and  which  had 

been  judicially  ascertained,  might  well  move  them  to  the 
conviction  that  their  property  had  passed  to  a  stranger.  To 
say  they  could  have  discovered  the  facts  by  reasonable 
diligence  is  of  no  weight  in  view  of  the  circumstances.  As 
is  remarked  in  Maul  v.  Rider,  59  Pa.  St  167,  a  case  in  some 
of  its  features  resembling  the  one  before  us:  "  There  are  few 
facts  which  diligence  cannot  discover,  but  there  must  be 
some  reason  to  awaken  inquiry  and  direct  diligence  in  the 
channel  in  which  it  would  be  successful."  As  they  did  not 
know  the  material  fact  here,  that  Lewis  was  the  purchaser  at 
sheriff's  sale,  when  they  accepted  the  money,  they  are  not 
estopped  from  now  asserting  their  right. 

As  to  the  alleged  hardship  of  imposing  upon  one  tenant  in 
common  the  care  of  the  common  property  and  expenditure 
of  money  in  excess  of  his  receipts  for  the  benefit  of  his 
cotenants  who  live  remote  from  it,  and  are  either  unable  or 
unwilling  to  contribute  their  share,  and  then  prohibiting  him 
from  being  a  bidder  to  protect  his  own  interests,  such  hard- 
ship is  more  apparent  than  real.  The  common  property  is 
chargeable  with  *86  the  common  debt  reasonably  necessary 
for  its  preservation;  any  one  of  the  owners  can  insist  on  an 
equitable  accounting,  whereby  at  the  foot  of  a  judicial  decree 
satisfaction  can  be  had;  further,  the  court  of  common  pleas 
is  always  open  for  proceedings  in  partition,  by  which  the 
property  can  be  divided  or  sold,  and  the  proceeds  in  excess 
f  equitable  charges  divided  among  the  tenants  in  common. 
But  neither  good  morals  nor  law  will  sustain  this  sort  of  pro* 
ceeding  on  the  part  of  one  tenant  in  common,  to  oust  his 
brother  and  sisters  from  the  common  inheritance. 

There  is  a  fact  disclosed  in  this  case,  not  by  any  means 
exceptional,  to  which  we  call  the  attention  of  the  bar.  Care 
and  accuracy  in  the  preparation  of  paper  books  is  as  much 
a  professional  duty  as  pointed  and  logical  presentation  of 
the  client's  cause.  While  not  seldom  many  authorities  are 
cited  which  have  little  or  no  bearing  on  the  questions  to  be 
decided,  still  our  duty  requires  of  us  an  examination  of  all 
those  which  counsel  point  out  to  us  as  sustaining  his  argu- 
ment. In  view  of  this  he  should  correctly  give  us  the  vol- 
ume, page,  and 'names  of  the  parties  in  each  citation.  As 
an  illustration  of  the  unnecessary  labor  imposed  by  oarelen 
■^"-'ion,  in  the  appellee's  paper  book  eleven  cases  are  cited 
i  ng  that  a  tenant  in  common  is  prohibited  by  the  polity 
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of  the  law  from  acquiring,  as  against  his  cotenants,  an  antago- 
nistic title.  The  third  case  cited  is  James  v.  Conway,  4  Yeates, 
111.  There  is  no  such  case  in  4  Yeates.  We  turned  to  the 
volume  and  page,  and  found  Rodger 8  v.  Gibson,  a  case  ruling 
that  a  judgment  creditor  is  not  within  the  protection  of 
the  recording  acts;  we  then  turned  to  the  names  of  parties 
in  the  table  of  cases  given  in  the  beginning  of  the  volume, 
and  find  no  case  of  James  v.  Conway;  then  to  the  index 
at  the  end  of  the  book,  and  found,  after  careful  examination, 
under  the  head  of  "  Limitation  of  Actions/1  what  occurred 
to  us  as  a  possible  reference  bearing  on  this  case,  u  That  in 
case  of  fraud  the  statute  of  limitations  only  commences  to  run 
from  the  time  the  right  of  action  accrues";  that  referred  to 
page  109;  on  turning  to  that  page  we  find  a  case  of  Jones  v. 
Reese's  Executors,  one  of  whom  is  named  Conoway,  ruling 
that  where  a  free  negro,  ignorant  of  his  freedom,  had,  in  the 
early  days  of  the  commonwealth,  been  sold  as  a  slave  his 
right  of  action  for  bis  services  against  those  who  fraudulently 
**T  held  him  accrued  only  when  he  had  discovered  the  fraud. 
We  infer  thiB  1b  the  case  meant,  for  although  the  bearing  of 
this  decision  on  the  case  in  hand  is  somewhat  remote  no 
other  in  that  book  has  any  bearing  on  it  at  all.  If  this  infer- 
ence be  correct,  then  neither  the  name  of  plaintiff,  defendant, 
nor  page  is  correctly  given  in  the  paper  book.  Of  course, 
whether  a  case  is  in  point  is  a  matter  of  opinion  in  which 
we  often  have  occasion  to  differ  from  counsel,  but  the  name 
of  parties,  volume,  and  page  are  facts,  misstatements  of 
which  are  the  result  of  carelessness  and  indifference.  We 
have  a  right  to  expect  of  counsel  such  accuracy  of  reference 
as  will  enable  us  to  determine  readily  where  the  law  cited  by 
them  can  be  found;  it  is  our  duty  then  to  examine  and  con- 
sider it.  Another  case  cited  among  the  same  eleven  is  Mo 
DoweU  v.  Potter ',  8  Barr,  19;  this  should  be  page  189;  the  next, 
8  Watts,  16,  should  be  page  12;  then  Duffy.  Wilson,  Pa.  442, 
is  cited,  the  volume  not  given.  There  are  a  number  of  other 
errors,  all  going  to  show,  either  careless  preparation  of  manu- 
script or  indifferent  proof-reading;  it  is  not  material  which. 
The  duty  of  counsel  to  secure  accuracy  is  just  as  imperative 
in  readitig  proof  as  in  the  preparation  of  manuscript;  if  they 
neglect  to  do  either,  it  is  often  impossible  for  us  to  give  to 
their  causes  that  critical  examination  their  importance  de- 
mands.   We  are  led  to  these  remarks  by  what  seems  to  us  a 
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growing  evfl,  which,  on  being  brought  to  the  attention  of  the 
profession,  we  aie  eonfident  will  be  cured. 

The  judgment  it  affirmed  and  appeal  dismissed  at  coats  of 
appellant 


of  the  common  usoposly  at  * 
iny  interest  or  title  as  against 
104;  99  Ah.  8k  Rep.  28,  and  note; 
but  it  inures  to  the  benefit  of  all  af  his  eoteaants:  Doaaor  t.  QuarienM 
Ah.  164;  *ft  Am.  8t  Bap.  T7S,  tad  act*,  with  the  caaai  collected. 

r  OarwtAMVtMQ  Tmi  bt  Cotwaht. — A 
af  the  common  property  ia  bound  to  do  nothing 
the  iatoi-to  of  hie  ootanants,  and 
bay  m  an  onftiadiag  title  to  the  prejedios  of  their  righto 
Carpenter,  131  N.  Y.  101;  27  Ail  St  Bop.  6601,  **d  note;  Vemarabb  v. 
Jkawekamp,  3  Dana,  SSI;  28  Am.  Doe.  74,  and  extended  note. 

TncsTS— Raau  ltuio  TncsTe— Whm*  Ansa— If  land  ia  purchased  in  the 
name  of  one  person,  bat  the  ooaoideration  hi  paid  by  another,  each  had; 
though  eenvoyed  to  the  fonaer,  wffl  be  held  by  him  hi  tmat  for  the  latamrt 
Rdeg  t.  Jfm  timeih,  97  OaL  676;  31  Am  8i.  Rep.  200,  and  note;  Cfcauyfia  w. 
Cfujrnpiin,  136  LL  309;  99  Am  8t  Rep.  323,  and  note,  with  the  oases  col- 
lected.   8oe  the  extended  note  to  Nail  t.  Aeae*  51  Am.  Deo,  751, 
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(151  PUUejILTAJPA  StATI,  420.] 

OosspntAcr—  Combination  o»  Rxfloyubs  to  Rssisr  Adyahcb  nr  Waqss. 
When  workmen  engaged  in  building  trades  lawfully  oombine  to  artifi- 
cially adTsnee  wages  by  reducing  the  hoars  of  labor,  and  associations 
of  employers  in  saeh  trades  combine  and  agree  not  to  sell  materials  to 
contractors  who  concede  to  the  demands  of  the  workmen,  and  to  induce 
other  dealers  by  all  lawful  means  not  to  famish  snob  materials,  saeh 
associations  are  not  liable  in  damages  for  conspiracy  to  one  who  aids  the 
striking  workmen  by  selling  materials  to  them  and  to  other  contractors, 
and  who,  by  reason  of  the  combination  of  such  associations,  ia  not  able 
to  procure  all  the  materials  he  can  dispose  of.  The  fact  that  snob  asso- 
ciations inform  dealers  that  they  will  not  buy  from  them  if  they  furnish 
materials  to  any  one  who  is  aiding  such  workmen  ia  not  such  ooereioa 
or  threat  as  renders  their  combination  a  conspiracy. 

Conspiracy. — Combinatioh  or  Emfloyzbs  not  to  force  down  the  pries  af 
labor,  but  to  resist,  by  all  lawful  means,  a  combination  of  employees  ts 
artificially  advance  wages  by  reducing  the  hours  of  labor  ia  not  a  eaa- 
spiracy. 

Conspiracy— Unlawful  Combination — What  Constituto*.  —An  net  law- 
ful in  an  individual  can  be  the  subject  of  aril  conspiracy  when  done  ia 
concert  only  when  there  is  a  direct  intention  that  injury  shall  result 
from  it,  or  when  the  object  is  to  benefit  the  conspirators  to  the  preja* 
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dice  of  the  public  or  the  oppression  of  indmduala,  and  when  snob  preju* 
dioe  or  oppression  is  the  natural  and  necessary  consequence. 

Conspiracy. — A  Combination  of  Dealirs  containing  no  elements  of  an 
intent  to  restrain  trade  for  the  purpose  of  greed  or  profit,  or  of  malice, 
ia  not  an  unlawful  conspiracy. 

Oomspibaot. — Aokumrntb  on  Combinations  Abb  Not  Unlawtul  so  as 
to  constitute  conspiracies  unlets  they  are  for  acts  or  omissions,  whether 
as  ends  or  means,  which  would  be  unlawful  apart  from  agreement 

/.  McF.  CarpenUr  and  /.  8.  and  E.  0.  Fergxuon,  for  the 
Appellants. 

J.  A.  Wakefield  and  J.  W.  Kinnear,  for.  the  appellee. 

***  Dean,  J.  The  defendants  were  members  of  the  Plan- 
ing  Hill  Association  of  Allegheny  county  and  Builders9 
Exchange  of  Pittsburgh.  The  different  partnerships  and 
individuals  composing  these  associations  were  in  the  business 
of  contracting  and  building,  and  furnishing  building  material 
of  all  kinds.  On  the  1st  of  May,  1891,  there  was  a  strike  of 
the  carpenters,  masons,  and  bricklayers  in  the  building  tradest 
bringing  about,  to  a  large  extent,  a  stoppage  of  building. 

The  men  demanded  an  eight  hour  day,  with  no  reduction 
in  wages  theretofore  paid,  which  the  employers  refused  to 
grant;  tben  a  strike  by  the  unions  of  the  different  trades  was 
declared.  The  plaintiff,  at  the  time,  was  doing  business  in 
the  city  of  Pittsburgh  as  a  dealer  in  building  materials.  He 
was  not  a  member  of  either  the  "  Planing  Mill  Association" 
or  of  the  "Builders'  Exchange";  there  were  also  contractors 
and  builders,  who  belonged  to  neither  of  these  organizations, 
who  conceded  the  demands  of  the  workmen;  they  sought  to 
secure  building  material  from  dealers  wherever  they  could, 
and  thus  go  on  with  their  contracts;  if  they  succeeded  in  pur- 
-chasing  the  necessary  material  the  result  would  be  that  at 
least  some  of  the  striking  workmen  would  have  employment 
at  a  higher  rate  of  wages  than  the  two  associations  were  will* 
ing  to  pay;  the  tendency  of  this  was  to  strengthen  the  cause 
of  the  strikers,  for  those  employed  were  able  to  contribute  to 
the  support  of  their  fellow- work  men  who  were  idle.  The  two 
associations  already  named  sought  to  enlist  all  concerned  as 
contractors  and  builders  or  as  dealers  in  supplies,  whether 
members  of  the  associations  or  not,  in  the  furtherance  of  the 
one  object,  resistance  to  the  demands  of  the  workmen.  The 
plaintiff  and  six  other  individuals  or  firms  engaged  in  the 
same  business  refused  to  join  them,  and  undertook  to  con- 
tinue sales  of  building  material  to  those  builders  who  had 
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conceded  the  eight  hoar  day.  The  Planing  Mill  Association 
and  Builders'  Exchange  tried  to  limit  their  ability  to  cany 
on  work  at  the  advance,  by  inducing  lumber-dealers  4M  and 
others  to  refrain  from  shipping  or  selling  them  in  quantities 
the  lumber  and  other  material  necessary  to  carrying  on  the 
retail  business;  in  several  instances  their  efforts  were  suc- 
cessful, and  the  plaintiff  did  not  succeed  in  purchasing  lum- 
ber from  certain  of  the  wholesale  dealers  in  Cleveland  and 
Dubois,  where  he  wanted  to  buy.  The  defendants  were  active 
members  of  one  or  other,  or  both,  of  the  associations  engaged 
in  the  contest  with  the  striking  workmen.  The  strike  con- 
tinued  about  two  months;  after  it  was  at  an  end  the  plaintiff 
brought  suit  against  defendants,  averring  an  unlawful  and 
successful  conspiracy  to  injure  him  in  his  business,  and  to 
interfere  with  the  course  of  trade  generally,  to  the  injury  of 
the  public;  that  the  conspiracy  was  carried  out  by  a  refusal 
to  sell  to  him  building  materials  themselves,  and  by  threats  and 
intimidation  preventing  other  dealers  from  doing  so.  Under 
the  instructions  of  the  court,  upon  the  evidence,  there  was  a 
verdict  for  plaintiff  in  the  sum  of  two  thousand  five  hundred 
dollars  damages,  which  the  court  reduced  to  fifteen  hundred 
dollars;  then  judgment,  and  from  that  defendants  take  this 
appeal. 

The  plaintiff's  case  is  not  one  which  appeals  very  strongly 
to  a  sense  of  justice.  The  mechanics  of  Pittsburgh,  engaged 
in  the  different  building  trades,  on  the  1st  of  May,  1891, 
demanded  that  eight  hours  should  be  computed  as  a  day  in 
payment  of  their  wages.  Their  right  to  do  this  is  clear.  It 
is  one  of  the  indefensible  rights  of  a  mechanic  or  laborer  in 
this  commonwealth  to  fix  such  value  on  his  services  as  he 
sees  proper,  and,  under  the  constitution,  there  is  no  power 
lodged  any  where  to  compel  him  to  work  for  less  than  he 
chooses  to  accept.  But  in  this  case  the  workmen  went  further: 
they  agreed  that  no  one  of  them  would  work  for  less  thun  the 
demand,  and  by  all  lawful  means,  such  as  reasoning  and  per- 
suasion, they  would  prevent  other  workmen  from  working  for 
less.  Their  right  to  do  this  is  also  clear.  At  common  law  this 
last  was  a  conspiracy,  and  indictable,  but  under  the  acts  of 
1869, 1872, 1876,  and  1891,  employees,  acting  together  by  agree- 
ment, may,  with  few  exceptions,  lawfully  do  all  those  things 
which  the  common  law  declared  a  conspiracy.  They  are  still 
forbidden,  in  the  prosecution  of  a  strike,  preventing  any  one 
of  their  number  who  may  desire  to  labor  from  doing  so,  fay 


Jan.  1894.]  Con  v.  Murphy,  689 

force  or  menace  of  harm  to  person  or  property;  but  the  strike 
here  was  oondueted  throughout  in  an  orderly,  lawful  manner. 
The  employers,  contractors,  4M  and  others,  engaged  in  build- 
ing  and  furnishing  supplies,  members  of  the  two  associations 
already  mentioned,  to  which  these  defendants  belonged, 
refused  to  concede  the  demands  of  the  workmen,  and  there 
then  followed  a  prolonged  and  bitter  oontest.  The  members 
of  the  associations  refused  to  furnish  supplies  to  those  engaged 
in  the  construction  of  any  building  where  the  contractor  had 
conceded  the  eight  hour  day.  This,  as  individual  dealers, 
they  had  a  clear  right  to  do.  They  could  sell  and  deliver 
their  material  to  whom  they  pleased.  But  they  also  went 
further:  they  agreed  among  themselves  that  no  member  of 
the  association  would  furnish  supplies  to  those  who  were  in 
favor  of  or  had  conceded  the  eight  hour  day,  and  that  they 
would  dissuade  other  dealers,  not  members  of  the  associations, 
from  furnishing  building  material  to  such  contractors  or  retail 
dealers;  to  the  extent  of  their  power,  this  agreement  was  car- 
ried out.  This  clearly  was  combination,  and  the  acts  of 
assembly  referred  to  do  not,  in  terms,  embrace  employers; 
they  only  include  within  their  express  terms  workmen;  hence, 
it  is  argued  by  counsel  for  appellee,  these  defendants  are  sub- 
ject to  all  the  common-law  liability  of  conspirators  in  their 
attempts  to  resist  the  demand  for  increased  wages;  that  is, 
there  can  be  a  combination  among  workmen  to  advance  wages, 
but  there  can  be  no  such  combination  of  employers  to  resist 
the  advance;  that  which  by  statute  is  permitted  to  the  one 
side  the  common  law  still  denies  to  the  other.  If  this  posi- 
tion be. well  taken  we  then  have  this  inequality*  the  plain- 
tiff who  is  aiding  a  combination,  either  directly  or  indirectly, 
intentionally  or  unintentionally,  to  advance  wages,  sues  for 
damages  members  of  another  combination  who  resist  the 
advance.  Nor  is  there  any  difference  in  the  charaoter  of  the 
acts  or  means  on  both  sides  in  furtherance  of  their  purposes. 

The  workmen  will  not  work  themselves,  and  they  use  per- 
suasion and  reason  with  their  fellows  to  keep  them  from  going 
to  work  until  the  demand  is  conceded;  the  employers  will  not 
sell  to  contractors  who  concede  the  demand,  and  they  do  their 
best  to  persuade  others  engaged  in  the  same  business  from 
doing  so. 

Then,  the  element  of  real  damage  to  plaintiff  is  absent;  by 
far  thft  larger  number  of  dealers  in  the  city  and  county  were 
members  of  the  combination  which  refused  to  sell;  only  the 
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plaintiff  and  six  others  refused  to  enter  the  combination;  the 
4*T  result  was  that  these  seven  had  almost  a  monopoly  of 
furnishing  supplies  to  all  builders  who  conceded  the  advance. 
Plaintiff  admits  in  his  own  testimony  that  thereby  his  busi- 
ness and  profits  largely  increased;  in  a  few  instances  he  paid 
more  to  wholesale  dealers  and  put  in  more  time  buying  than 
be  would  have  done  if  the  associations  had  not  interfered  with 
those  who  sold  him;  but  it  is  not  denied  that,  as  a  result  of 
the  combination,  he  was  individually  a  large  gainer.  True, 
he  avers  that,  if  defendants  had  gone  no  further  than  to  refuse 
to  sell  themselves,  be  would  have  made  a  great  deal  more 
money;  that  is,  he  did  not  make  as  large  a  sum  as  he  would 
have  made  if  they  had  not  dissuaded  others,  not  members  of 
the  association,  from  selling  to  bim;  but  that,  by  the  fact  of 
the  combinations  and  strike,  he  was  richer  at  the  end  than 
when  they  commenced  is  not  questioned. 

We  have,  then,  these  facts,  somewhat  peculiar  in  the  ad- 
ministration of  justice:  A  plaintiff  suing  and  recovering  dam* 
ages  for  an  alleged  unlawful  act,  of  which  he  himself,  in  so 
far  as  he  aided  the  workmen's  combination,  is  also  guilty, 
and  both  acts  springing  from  the  same  source,  a  contest  be- 
tween employers  and  employed  as  to  the  price  of  daily  wages; 
and  then  the  further  fact,  that  this  contest,  instead  of  dam- 
aging him,  resulted  largely  to  his  profit 

We  assume,  so  far  as  concerns  defendants,  if  their  agree- 
ment was  unlawful,  or,  if  lawful,  it  was  carried  out  by  unlaw- 
ful acts  to  the  damage  of  plaintiff,  the  judgment  should  stand. 
All  the  authorities  of  this  state  go  to  show  that  while  the  act 
of  an  individual  may  not  be  unlawful,  yet  the  same  act,  when 
committed  by  a  combination  of  two  or  more,  may  be  unlaw- 
ful, and  therefore  be  actionable.  A  dictum  of  Lord  Denuaan, 
in  Regina  v.  Seward,  1  Ad.  <fe  E.  711,  gives  this  definition  of 
a  conspiracy:  "It  is  either  a  combination  to  procure  an  un- 
lawful object  or  to  procure  a  lawful  object  by  unlawful 
means."  This  leaves  still  undetermined  the  meaning  to  be 
given  the  words  "  lawful "  and  "  unlawful,"  in  their  connection 
in  the  antithesis.  An  agreement  may  be  unlawful  in  the 
sense  that  the  law  will  not  aid  in  its  enforcement,  or  recog- 
nise it  as  binding  upon  those  who  have  made  it,  yet  not 
unlawful  in  the  sense  that  it  will  punish  those  who  are  parties 
to  it,  either  criminally  or  by  a  verdict  in  damages.  Lord 
Denman  is  reported  to  have  said  afterwards  in  °*  Regina  ▼• 
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Pschj  9  Ad.  A  E.  690,  that  hie  definition  was  not  very  oorreet: 
See  note  to  Wharton's  Criminal  Law,  sec.  2291. 

It  is  conceded,  however,  in  the  ca«p  in  hand,  any  one  of 
defendants,  acting  for  himself,  had  a  right  to  refuse  to  sell  to 
those  favoring  the  eight  hour  day,  and  so,  acting  for  himself, 
had  the  right  to  dissuade  others  from  selling.  If  the  act  were 
unlawful  at  all,  it  was  because  of  the  combination  of  a  num- 
ber. Gibson,  J.,  in  Commonwealth  v.  Carlisle,  Bright.  N.  P. 
39,  says:  "  Where  the  act  is  lawful  for  the  individual  it  can 
be  the  subject  of  conspiracy  when  done  in  concert  only  where 
there  is  a  direct  intention  that  injury  shall  result  from  it,  or 
where  the  object  is  to  benefit  the  conspirators  to  the  prejudice 
of  the  public,  or  the  oppression  of  individuals,  and  where 
such  prejudice  or  Oppression  is  the  natural  and  necessary 
consequence." 

In  the  same  case  it  is  held:  "A  combination  is  criminal 
wherever  the  act  to  be  done  has  a  necessary  tendency  to  preju- 
•  dice  the  public,  or  to  oppress  individuals  by  unjustly  subject- 
ing them  to  the  power  of  the  confederacy,  and  giving  effect 
to  the  purposes  of  the  latter,  whether  of  extortion  or  mischief. 
According  to  this  view  of  the  law  a  combination  of  employers 
to  depress  the  wages  of  journeymen  below  what  they  would 
be  if  there  was  no  recurrence  to  artificial  means,  on  either 
side,  Is  criminal."  This  case  puts  the  law  against  the  com* 
bination  in  as  strong  terms,  if  not  stronger,  than  any  others 
of  our  own  state.  The  significant  qualification  of  the  general 
principle,  as  mentioned  in  the  last  three  lines,  will  be  noticed: 
44  If  there  was  no  recurrence  to  artificial  means,  on  either  side." 
The  prejudice  to  the  public  is  the  use  of  artificial  means  to 
affect  prices  whereby  the  public  suffers.  A  combination  of 
stockbrokers  to  corner  a  stock,  of  farmers  to  raise  the  price 
of  grain,  of  manufacturers  to  raise  the  price  of  their  product, 
of  employers  to  reduce  the  price  of  labor,  of  workmen  to  raise 
the  price,  were  at  the  date  of  that  decision,  at  common  law, 
all  conspiracies.  The  fixed  theory  of  courts  and  legislators, 
then  was,  that  the  price  of  every  thing  ought  to  be,  and  in  the 
absence  of  combination  necessarily  would  be,  regulated  by 
supply  and  demand.  The  first  to  deny  the  justice  of  this 
theory,  and  to  break  away  from  it,  was  labor,  and  this  was 
soon  followed  by  the  legislation  already  noticed,  relieving 
workmen  from  the  penalties  of  what,  for  more  than  a  century 
bad  been  declared  unlawful  combinations,  or  conspiracies. 
Wages,  it  was  argued,  should  be  fixed  by  the  fair  propor- 
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tton  labor  bad  contributed  in  production;  the  market  price, 
determined  by  supply  and  demand,  might  or  might  not  be  fair 
wages,  often  was  not,  aflcl  as  long  as  workmen  were  not  free  by 
combination  to  insist  on  their  right  to  fair  wages,  oppression 
by  capital,  or,  which  is  the  same  thing,  by  their  employers,  fol- 
lowed. It  is  not  our  business  to  pass  on  the  soundness  of  the 
theories  which  prompt  the  enactment  of  statutes.  One  thing, 
however,  is  clear;  the  moment  the  legislature  relieved  one 
and  by  far  the  larger  number  of  the  citizens  of  the  common- 
wealth from  the  common-law  prohibitions  against  combina- 
tions to  raise  the  price  of  labor,  and  by  a  combination  the  price 
web  raised,  down  went  the  foundation  on  which  common-law 
conspiracy  was  based,  as  to  that  particular  subject  Before 
any  legislation  on  the  question,  it  was  held  that  a  combina- 
tion of  workmen  to  raise  the  price  of  labor,  or  of  employers 
to  depress  it,  was  unlawful,  because  such  combination  inter- 
fered with  the  price  which  would  otherwise  be  regulated  by 
supply  and  demand;  this  interference  was  in  restraint  of 
trade  or  business,  and  prejudicial  to  the  public  at  large. 
Sueh  combination  made  an  artificial  price;  workmen,  by  rea- 
son of  the  combination,  were  not  willing  to  work  for  what 
otherwise  they  would  accept;  employers  would  not  pay  what 
otherwise  they  would  consider  fair  wages.  Supply  and  demand 
consist  in  the  amount  of  labor  for  sale  and  the  needs  of  the 
employer  who  buys.  If  more  men  offer  to  sell  labor  than  are 
needed,  the  price  goes  down  and  the  employer  buys  cheap;  if 
fewer  than  required  ofl'er,  the  price  goes  up  and  be  buys  dear; 
as  every  seller  and  buyer  is  free  to  bargain  for  himself,  the 
price  is  regulated  solely  by  supply  and  demand.  On  this 
reasoning  was  founded  common-law  conspiracy  in  this  class 
of  cases.  But,  in  this  case,  the  workmen,  without  regard  to 
the  supply  of  labor  or  the  demand  for  it,  agree  upon  what  in 
their  judgment  is  a  fair  price,  and  then  oombine  in  a  demand 
for  payment  of  that  price;  when  refused,  in  pursuance  of  the 
combination,  they  quit  work,  and  agree  not  to  work  until  the 
demand  is  conceded;  further,  they  agree  by  lawful  means  to 
prevent  all  others,  not  members  of  the  combination,  from 
going  to  work  until  the  employers  agree  to  pay  the  price  fixed 
by  the  combination.  And  this,  as  long  as  no  force  was  used, 
or  menaces  to  person  or  property,  they  had  a  lawful  right  to 
do.  And,  so  far  4MQ  as  is  known  to  us,  the  price  demanded 
by  them  may  have  been  a  fair  one.  But  it  is  nonsense  to  say 
that  this  was  a  price  fixed  by  supply  and  demand;  it 


Jan.  1894.]  Cote  v.  Murphy.  698 

fixed  by  a  combination  of  workmen  on  tbeir  combined  judg- 
ment  as  to  its  fairness;  and,  that  the  supply  might  not  lessen 
it,  they  combined  to  prevent  all  other  workmen  in  the  market 
from  accepting  less.  Then  followed  the  combination  of 
employers,  not  to  lower  the  wages  theretofore  paid,  but  to 
resist  the  demand  of  a  combination  for  an  advance;  not  to 
resist  an  advance  which  would  naturally  follow  a  limited  sup- 
ply in  the  market,  for  the  supply,  so  far  as  the  workmen 
belonging  to  the  combination  was  concerned,  was  by  combi- 
nation wholly  withdrawn,  and  as  to  workmen  other  than 
members,  to  the  extent  of  their  power,  they  kept  them  out  of 
the  market;  by  artificial  means,  the  market  supply  *as 
almost  wholly  cut  off.  The  combination  of  the  employers, 
then,  was  not  to  interfere  with  the  price  of  labor  is  determined 
by  the  common-law  theory,  but  to  defend  themselves  against 
a  demand  made  altogether  regardless  of  the  price,  as  regu- 
lated by  the  supply.  The  element  of  an  unlawful  combina- 
tion to  restrain  trade  because  of  greed  of  profit  to  themselves, 
or  of  malice  toward  plaintiff  or  others,  is  lacking,  and  this  is 
the  essential  element  on  which  are  founded  all  decisions  as 
to  common-law  conspiracy  in  this  class  of  cases.  And  how- 
ever unchanged  may  be  the  law  as  to  combinations  of  employ- 
ers to  interfere  with  wages,  where  such  combinations  take  the 
initiative,  they  certainly  do  not  depress  a  market  price  when 
they  combine  to  resist  a  combination  to  artificially  advance 
price. 

"The  reason  of  the  law  is  the  life  of  the  law,'9  and,  as  given 
in  the  cases  cited  by  appellee,  irresistibly  impel*  to  the  con- 
clusion that  the  combination  here  was  not  unlawful;  a  con- 
clusion which  is  clearly  indicated  in  Commonwealth  v.  Carlisle^ 
Bright.  N.  P.  39,  that  it  would  not  be  unlawful,  if  there  was 
first  recurrence  to  artificial  means  by  workmen  to  raise  the 
market  price.  Here,  the  first  step  provocative  of  a  combina- 
tion by  the  employers  was  an  attempt  by  lawful,  artificial 
means  on  part  of  the  workmen  to  control  the  supply  of  labor, 
preparatory  to  a  demand  fot  an  advance. 

Nor  does  the  feet  that  the  appellee  wits  not  a  workman,  or 
a  member  of  any  of  the*  unionfe  of  workmen,  put  him  in  any 
better  attitude  than  if  he  were.  He  undertook,  for  his  own 
profit,  4M1  to  aid  the  cause  of  the  workmen  $  hie  right  so  to 
do  was  unquestionable)  Btit,  if  the  employers  by  a  lawful 
combination  could  limit  hit  ability  so  to  do,  they  did  not 
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make  themselves  answerable  in  damages  to  him  for  the  con* 
sequences  of  &  lawful  act. 

The  case  of  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68 
Pa.  St  173,  8  Am.  Rep.  159,  is  not  in  point;  it  was  the  at- 
tempt to  enforce  the  collection  of  a  draft  given  by  one  mem* 
ber  of  a  combination,  formed  to  raise  the  price  of  coal,  to 
another,  in  consideration  of  certain  stipulations  in  the  agree- 
ment. It  was  held  that  the  combination,  being  in  restraint 
of  trade,  was  unlawful,  and,  as  the  draft  was  given  in  pur- 
suance of  the  unlawful  contract,  it  also  was  tainted  with  the 
illegality,  and  there  could  be  no  recovery. 

But  if  the  agreement  itself  were  not  unlawful,  were  the 
methods  to  carry  it  out  unlawful  ?  If  the  employers'  combi- 
nation here  had  used  illegal  methods  or  meanB  to  prevent 
other  dealers  from  selling  supplies  to  plaintiff,  the  conspiracy 
might  still  have  been  found  to  exist.  The  threats  referred 
to,  although  what  are  usually  termed  threats,  were  not  so  in  a 
legal  sense.  To  have  said  they  would  inflict  bodily  harm  on 
other  dealers,  or  vilify  them  in  the  newspapers,  or  bring  on 
them  social  ostracism,  or  similar  declarations,  these  the  law 
would  have  deemed  threats,  for  they  may  deter  a  man  of 
ordinary  courage  from  the  prosecution  of  his  business  in  a 
way  which  accords  with  his  own  notions;  but  to  say,  and 
even  that  is  inferential  from  the  correspondence,  that  if  they 
continued  to  sell  to  plaintiff,  the  members  of  the  association 
would  not  buy  from  them,  is  not  a  threat.  It  does  not  inter- 
fere with  the  dealer's  free  choice;  it  may  have  prompted  him 
to  a  somewhat  sordid  calculation;  he  may  have  considered 
which  custom  was  most  profitable,  and  have  acted  accord* 
ingly;  but  this  was  not  such  coercion  and  threats  as  consti- 
tuted the  acts  of  the  combination  unlawful:  Rodgers  v.  Dufff 
18  Moore  P.  C.  C.  209;  Bowen  v.  Matheson,  14  Allen,  499; 
Bohn  Mfg.  Co.  v.  Hollis,  54  Minn.  223;  40  Am.  St  Rep. 

On  the  main  question,  the  case  last  cited  goes  further  than 
we  are  called  upon  to  go,  as  yet,  in  this  state.  It  holds  that 
what  is  not  unlawful  when  done  by  an  individual  cannot  be 
unlawful  when  done  by  many,  and  therefore  the  combination 
48*  not  to  deal  with  those  who  broke  the  rules  of  the  as- 
sociation was  not  a  conspiracy.  For  this,  a  number  of 
cases  from  other  states,  as  well  as  from  England,  are  cited. 
But  the  law  in  this  state  has  heretofore  been  determined 
otherwise  from  a  very  early  day  by  an  unbroken  line  of  deci- 
sions which  here  call  for  no  qualification;  for,  so  far  as  con- 
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corns  the  facts  of  this  case,  the  legislature  has  so  changed  the 
law  as  to  render  these  decisions  inapplicable.  We  ooncede, 
however,  that  the  decisions  of  other  courts  are  by  no  means 
uniform.  Mr.  Wright,  in  his  work  on  the  Law  of  Criminal 
Conspiracies  and  Agreements  (London,  1873),  says:  "It  is 
conceived  that,  on  a  review  of  all  the  decisions,  there  is  a 
great  preponderance  of  authority  in  favor  of  the  proposition 
that,  as  a  rule,  an  agreement  or  combination  is  not  criminal, 
unless  it  be  for  acts  or  omissions,  whether  as  ends  or  means, 
which  would  be  criminal  apart  from  agreement." 

Logically,  the  same  rule  would  apply,  as  was  held  in  Bohn 
Mfg.  Co.  v.  Holli$y  64  Minn.  228,  40  Am.  St  Rep.,  to 
combinations  which,  although  not  criminal!  are  alleged  to 
be  unlawful* 

But  without  regard  to  whether  the  general  rule  be  settled 
by  the  weight  of  authority,  as  claimed  by  appellants,  we  hold 
here  that  this  combination  was  not  unlawful,  because:  1.  It 
was  not  made  to  lower  the  price  of  wages,  as  regulated  by  the 
supply  and  demand,  but  to  resist  an  artificial  price  made  by 
a  combination  which,  by  statute,  was  not  unlawful;  2.  The 
methods  adopted  to  further  the  objects  of  the  combination 
were  not  unlawful. 

Another  point  has  been  most  earnestly  pressed  upon  our 
consideration  by  counsel  for  appellants.  It  is  argued  that 
under  our  declaration  of  rights  either  the  acts  of  assembly  of 
1869,  1872,  1876,  and  1891,  exempting  employees  from  the 
penalties  of  unlawful  combination  to  fix  the  price  of  labor, 
are  void,  because,  by  their  terms,  they  embrace  only  a  par- 
ticular class  of  citizens  of  the  commonwealth,  or  their  scope 
must  be  enlarged  beyond  the  express  terms  of  these  acts,  so 
as  to  include  within  their  protection  all  those  interested  in 
the  same  subject  of  legislation.  It  is  argued  that  it  is  not 
within  the  power  of  the  legislature  to  declare  some  citizens 
innocent  of  any  offense  against  the  law;  for  the  very  same  act 
which,  when  committed  by  some  others  in  the  same  business, 
the  law  will  still  hold  to  be  criminal;  ***  that  what  the  stat- 
ute declares  is  not  conspiracy  in  one  case  cannot,  under  the 
law,  be  conspiracy  in  the  other;  and  therefore,  in  every  con- 
test of  this  kind  between  workmen  and  employers,  the  stat- 
ute, if  not  void,  must  at  least  be  held  to  operate  equally  to 
the  exemption  of  all  citizens  interested  in  the  subject  affected 
by  the  combination;  if  there  be  nothing  criminal  in  a  combi- 
nation to  artificially  raise  wages,  there  can  be  nothing  crimi- 
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nal  in  an  employer's  combination  to  retiet  the  advance,  or  to 
artificially  depress  them. 

This  question  is  not  in  the  ease,  in  the  view  we  have  taken 
of  the  facta.  We  are  at  all  times  averse  to  paising  on  ques- 
tions, the  answers  to  which  are  not  necessary  to  a  decision  of 
the  ease  immediately  before  as,  much  leas  are  we  inclined  to 
disease  and  decide  questions  involving  the  constitutional 
power  of  a  co»ordinate  branch  of  the  government.  For  this 
reason  we  refrain  from  a  consideration  of  the  able  argument 
of  counsel  for  appellant  on  this  point 

Tbs  refusal  of  the  oourt  below  to  affirm  appellant's  seventh 
prays*  for  instructions,  that, "  under  All  the  evidenoe,  the  Ver- 
dict sauet  be  for  defendant*,"  waa  erter,  and,  beiog  here 
assigned  for  error,  the  appeal  is  sustained,  and  judgment 
rei 


Govsfibact  id  Cohtbol  ths  Wages  or  Womjteic.— This  question  is  the 
subject  of  the  monographic  note  to  People  r.  Pisher,  28  Am.  Dec  507. 

OojiSFttACT.— DwnjrrtioH:  Sec  the  extended  note  to  Spies  v.  People,  3  Am. 
St.  Rep.  474,  4t5;  note  to  ferem  *.  Rome,  47  Am.  Rep.  ©3. 

Cowswmact— Tear  to  DemimrB  Wasfttis  Actio*  Ltss  Fob.  ^ At  com- 
mon law  a  conspiracy  sans  at  bo  mane  the  subject  of  a  eirU  action,  although 
damages  result,  unless  some  thing  is  done  which,  without  the  conspiracy, 
would  give  a  right  of  action.  The  tine  test  as  to  whether  suoh  an  action 
will  lie  is  whether  or  not  the  act  accomplished  after  the  conspiracy  has  been 
formed  is  itself  astfonsblo:  D*k  v.  fTm/ree.  80  fox.  400;  96  Am.  8t  Rep. 
755,  aad  note}  flUsrtim  v.  toss,  76  Md.  116. 
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of  a  mortgage  to  protect  himself  must  giro  actual 
notice  to  the  mortgagor,  and  a  marginal  record  notice  of  the  assign- 
ment of  a  mortgage  is  not  snch  notice  as  to  preretit  the  mortgagor  from 
svtHnt  *p  payments  ijf  him  to  the  mortgagee  made  after  too  asssgn- 
Stent  and  before  he  his  awtisti  noisee  thojoof. 
Monraaoss  ■  Notkhi  os  Aaaioinaurr— Patmxmt. — Aetna!  notion  of  the 
assignment  of  a  mortgage  is  essential  to  the  completion  of  the  oontrmct 
relations  between  the  assignee  and  the  mortgagor.  Until  that  has  been 
gtfea  the  mortgagor  doss  no  wrong  la  making  payments  to  too  original 


W.  K.  J*nning$  and  W.  8.  TlumaM,  for  the  appellant 
L>  L.  Aivit,  for  the  appellees. 
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«**  SraBBrfrr,  0.  J.  On  the  trial  of  this  set*  /**'<»  it 
appeared,  among  other  things,  that  the  mortgage  in  suit  Was 
executed  and  delivered  by  the  defendant  Agnes  J.  Carson 
to  Mary  Speelman,  who  assigned  the  same  on  the  margin  of 
the  record  thereof  to  A.  C.  Jarrett,  of  which  assignment  the 
mortgagor  had  actual  notice.  The  bond  accompanying  the 
mortgage  was  also  assigned,  by  indorsement  thereon,  to  said 
Jarrett,  and  a  certificate  of  no  defense,  executed  and  acknowl- 
edged March  28,  1888,  was  delivered  to  him.  On  May  22, 
1888,  said  Jarrett  assigned,  on  the  margin  of  said  mortgage 
record,  "  to  plaintiff,  his  heirs  and  assigns,  seven  hundred 
•dollars  of  the  moneys  secured  by  the  mortgage,  with  interest 
from  January  26,  1888."  Same  day  this  assignment  was 
noted  by  the  recorder  on  the  back  of  the  mortgage.  The 
mortgagor  had  no  actual  notice  of  the  assignment  to  plaintiff 
until  after  she  had  paid  said  Jarrett  the  entire  mortgage  debt, 
except  the  sum  of  two  hundred  dollars,  etc. 

A  verdict  was  taken  in  favor  of  the  plaintiff,  subject  to  the 
opinion  of  the  court  on  the  question  of  law  reserved.  The 
facts  above  stated  are,  in  substance,  those  upon  which  the 
•question  was  reserved.  Judgment  was  afterwards  entered  for 
defendants  non  obstante  veredicto,  and  this  appeal  was  taken. 
Briefly  stated,  the  question  presented  is  whether  the  assign- 
ment of  May  22,  1888,  on  the  margin  of  the  mortgage  record, 
by  Jarrett  to  plaintiff,  was  suoh  legal  notice  to  the  mortgagor 
as  precluded  her  from  setting  up  payments  made  by  her  to 
Jarrett  before  6he  had  any  actual  notice  of  said  assignment. 

The  key  to  the  solution  of  this  question  is  in  the  principle 
***  that  the  recording  act  was  intended,  not  for  the  benefit 
of  the  mortgagor,  but  to  provide  a  real  security  for  his  debt. 
Not  being  for  the  mortgagor's  benefit,  it  is  obviously  imma- 
terial to  him  whether  or  not  the  mortgage  has  been  recorded. 
His  creditor  may  or  may  not  avail  himself  of  his  security; 
but  the  fact  of  record  does  not  alter  the  oontraot  relations  of 
the  parties.  The  undertaking  of  the  mortgagor  is  to  pay,  and 
payment  wherever  or  however  made  will  satisfy  the  debt. 
He  is  under  no  obligation  to  make  inquiry  as  to  the  record; 
and  the  Mortgagee  eannot  allege  an  unsatisfied  record  in 
answer  to  A  plea  of  actual  payment 

If  tfc*  debtor  ie  under  no  obligation  to  tak*  notice  of  the 
record  of  his  mortgage,  much  less  must  he  take  noti£6  of  the 
assignment  of  it.  The  assignee  has  but  an  equity,  and  as  he 
is  bound  to  inquire  for  all  the  defenses  which  the  debtor  may 
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fca*w,  whether  they  appear  of  record  or  not,  so  he  most  gire 
notice  of  the  assignment  if  he  would  protect  himself  against 
subsequent  payments  made  to  his  assignor:  Bury  v.  Hartman, 
4  Serg.  A  R.  175;  Henry  v.  Brother*,  48  Pa.  St  70;  Horstman 
t.  Gerber%  49  Pa.  8t  282;  88  Am.  Dec.  501.  "  Legal  or  con- 
structive notice,  as  distinguished  from  actual,"  said  Mr.  Jus- 
tice  Strong,  in  Henry  t.  Brother*,  48  Pa.  St.  70,  "  is  that  which 
the  law  regards  as  sufficient  to  give  knowledge.  If  the  exist- 
ence of  knowledge  is  presumed  from  any  other  fact,  if  the 
presumption  be /strut*  dejure,  the  other  fact  must  be  certain. 
But  there  is  no  certainty  that  a  debtor  has  knowledge  of  the 
entry  of  a  judgment  against  him  by  virtue  of  a  warrant  of 
attorney  which  he  may  have  signed*,  much  less  that  he  has 
knowledge  of  the  assignment  of  a  judgment.  ....  A  subse- 
quent encumbrancer  or  purchaser  must  know,  for  it  is  his 
duty  to  examine  the  record."  The  recording  act  imposes  no 
such  duty  on  a  mortgagor;  it  is  to  the  interest  of  the  assignee, 
not  his,  that  the  assignment  should  be  made  effectual;  and 
it  would  be  an  intolerable  hardship  if,  every  time  he  may 
wish  to  make  a  payment  and  obtain  a  credit  on  his  debt,  he 
should  be  compelled  to  visit  the  recorder's  office  to  ascertain 
whether  or  not  his  mortgage  has  been  assigned.  It  is  there* 
fore  apparent  that  actual  notice  of  the  assignment  is  essential 
to  the  completion  of  the  contract  relations  between  the  as- 
signee and  the  mortgagor;  and,  consequently,  until  that  *** 
has  been  given,  the  mortgagor  does  no  wrong  in  making  pay* 
ments  to  the  mortgagee. 

The  court  below  was  therefore  right  in  entering  judgment 
for  defendants  mm  obetant*  veredicto;  and  its  judgment  must 
be  affirmed. 


AdSN-nxHT— Nbcbssitt  qv  None*  or  Assigxmzst  to  DzBToa. — Down 
to  the  moment  of  notice,  any  contract  which  the  debtor  makes  with  too 
creditor,  who  has  assigned  his  claim,  by  which  the  debt  is  extinguished 
either  in  part  or  in  whole*  ts  valid  as  against  the  assignee:  OamOagker  r. 
(\Mhnel  S*  Pa,  St.  300;  60  Am.  Dec  85b  and  note;  Richard*  ▼.  Griggs,  1* 
Ma  416;  57  Am.  Dee.  240;  Dodd  r.  BnO>  1  Minn.  270;  66  Am  Dee.  641, 
ami  note;  Jf  iter  r.  /Test,  S3  Or.  090.    Notioe  of  the  assignment  is  required 
for  t  he  assignee's  protection,  and  may  be  given  at  any  time  before  payment  by 
the  deleter:  ITemV  ▼.  &fc»M*  3  Hill,  228;  38  Anv  Dee.  6S3,  and  not*    Notice 
el  the  a**i£nment  of  a  debt  given  by  the  assignee  to  the  wife  of  the  debtor, 
and  by  her  cosamnnioated  to  him,  will  protect  the  assignment  against  true* 
tee  proem:  JM  ▼.  Baeceoi,  63  Vk  634.    This  subject  ie  fully  diecneeed  in 
the  attended  note  to  Fern  oWe  I  t.  Artfbrtfelt  /«*.  0b.,  16  Am.  Dec  475. 
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biairns- Dutt  to  Gubsts.—  A  hotel  guest  who  is  annoying  to  other 
guests  or  the  proprietor,  by  reason  of  his  intoxication,  may  be  rightfully 
ejected  without  unnecessary  force  or  violence;  but,  if  the  disturbances 
caused  by  him  are  due  to  his  sickness,  he  must  be  treated  with  the  con- 
sideration due  a  siek  man,  and,  if  removed  from  the  hotel,  must  bo 
removed  with  the  consideration  due  to  his  condition. 

IBXKXSPKR8— Removal  or  Sick  Guest— Damages.— In  an  action  to  recover 
damages  for  the  death  of  a  guest  wrongfully  removed  from  his  hotel 
during  his  sickness,  the  question  to  be  considered  by  the  jury  is  not 
whether  the  exposure  would  surely  cause  death,  but  what  consequences 
it  was  reasonable  to  suppose  might  follow  such  a  sudden  exposure  of  the 
guest  in  the  condition  in  which  he  then  was. 

Damages  Fob  Death— Elements  of— Evidence.— While  in  an  action  to 
recover  for  death  the  probable  earnings  of  the  deceased  are  to  be  taken 
into  account  in  fixing  the  damages,  it  is  the  duty  of  the  plaintiff  to  show 
the  earning  power  of  the  deceased,  or  give  such  evidence  in  regard  to- 
his  business,  business  habits,  and  past  earnings,  as  may  afford  some 
basis  from  which  earning  capacity  may  be  fairly  estimated,  and  in  the- 
absence  of  such  evidence,  it  is  error  to  charge  the  jury  that  it  may, 
from  the  age,  health,  and  habits  of  the  deceased,  estimate  his  earning 
capacity,  and  the  pecuniary  loss  suffered  by  plaintiff. 

Damages  For  Death — Measure  or. — The  true  measure  of  damages  for 
wrongful  death  is  the  pecuniary  loss  suffered,  without  any  solatium  for 
mental  suffering  or  grief;  and  the  pecuniary  loss  is  what  the  deceased 
would  probably  have  earned  by  his  labor,  physical  or  intellectual,  in 
his  business  or  profession,  if  the  injury  that  caused  death  had  not  befallen 
him,  and  which  would  have  gone  to  support  his  family.  In  fixing  this 
amount  consideration  should  be  given  to  the  age  of  the  deceased,  his 
health,  his  ability  and  disposition  to  labor,  his  habits  of  living  and  hia 
expenditi 


W.  F.  McCook,  for  the  appellants. 

John  Marron,  for  the  appellee. 

***  Williams,  J.  The  defendants  are  hotel-keepers  in  the 
city  of  Pittsburgh.  McHugh  was  their  guest,  and  died  in  an 
alley  appurtenant  to  the  hotel  on  the  second  day  of  February, 
1891.  Mary  McHugh,  the  plaintiff,  is  his  widow,  and  she 
seeks  to  recover  damages  for  the  loss  of  her  husband,  alleging 
that  it  was  caused  by  the  improper  conduct  of  the  defendants 
and  their  employees.  An  examination  of  the  testimony  shows 
that  McHugh  came  to  the  Hotel  Schlosser  late  on  Friday 
night,  January  30th,  registered,  was  assigned  to,  and  paid  for, 
a  room  for  the  night,  and  retired.  On  Saturday  and  Sunday 
he  complained  of  being  ill,  and  remained  most  of  both  days 
in  bed.    A  physician  was  sent  for  at  his  request,  who  pre- 
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scribed  for  him.  He  also  asked  for  and  obtained  several 
drinks  daring  the  same  time,  and  an  empty  bottle  or  bottles 
remained  in  his  room  after  he  left  it  Daring  the  forenoon  of 
Monday  he  seemed  bewildered,  and  wandered  about  the  hall 
on  the  floor  on  which  his  room  was.  About  the  middle  of  the 
day  the  housekeeper  reported  to  Sehlosser  that  he  was  oat  of 
his  room  and  sitting  half  dressed  on  the  side  of  the  bed  in 
another  room.  Sehlosser  and  his  porter  both  started  in  search 
of  McHagh,  and  Sehlosser  seems  to  have  exhibited  some  ex- 
citement or  anger.  He  was  found,  and  the  porter  led  him  to 
his  room.  While  this  was  being  done,  Sehlosser  said  to  him, 
44  Yon  can't  stay  here  any  longer";  to  which  McHagh  replied, 
41  111  git."  The  porter,  on  reaching  his  room,  put  his  coat, 
hat,  and  shoes  on  him,  and  at  once  led  him  to  the  freight- 
elevator,  pat  him  on  it,  and  had  him  let  down  to  the  ground 
floor.  He  then  took  him  through  a  door  used  for  freight,  out 
into  an  alley  some  four  or  five  feet  wide  that  led  to  Penn 
avenue.  Bain  was  falling,  and  the  day  was  cold.  A  stream 
of  rainwater  and  dissolving  snow  was  running  down  the  alley. 
McHugh  was  without  overshoes,  overcoat,  or  wraps  of  any 
description.  When  the  porter  had  gotten  him  part  way  down 
the  alley  he  fell  to  the  pavement  While  he  was  lying  in  the 
water,  and  the  porter  standing  near  him,  a  lady  passed  along 
the  sidewalk  on  Penn  avenue  and  saw  him.  She  walked  a 
square,  found  Officer  White,  and  reported  to  him  what  she 
had  seen.  He  went  to  the  alley  to  investigate,  and  when  he 
Arrived  McHugh  had  been  gotten  to  his  feet,  bat  was  leaning 
heavily  against  the  wall  of  the  hotel,  apparently  unable  to 
step.  ***  The  porter  was  behind  him,  with  his  hands  upon 
him,  apparently  urging  him  forward.  What  followed  will  be 
best  told  in  the  officer's  own  words.  He  says:  "I  asked, 
what's  the  matter  With  this  man,  Mr.  Powers?  He  says, '  He 's 
sick.9  I  s ays,  *  He  ought  to  have  some  thing  done  for  him,9  and 
at  that  time  he  fell  right  in  the  alley  on  hiB  baek.  He  had 
his  coat  open,  no  vest,  and  his  shoes  were  untied.  He  had 
stringl  in  his  shoes,  bat  not  tied. '  The  officer  was  asked  if 
the  maft  spoke  after  be  reached  the  place  where  he  was,  and 
he  replied  thus:  "  He  spoke  to  me.  Somebody  said  he  was 
drunk.  He  rolled  his  eyes  up  and  he  says:  *  Officer,  I  am 
not  drank;  I  am  sick;  I  wish  you  would  get  an  ambulance 
and  have  me  taken  to  the  hospital.'  Then  I  ran  to  the  patrol* 
box."  It  rdquired  about  twenty  minutes  to  get  an  ambulance 
on  the  ground.    Dating  all  this  time  the  man  continued  Is 
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lie  on  the  pavement  in  the  alley.  M  length,  after  an.  exposure 
of  about  half  an  hour  in  the  storm  and  on  the  pavepiept,  the 
ambulance  came.  He  waa  placed  on  a  stretaher,  lifted  into 
the  ambulance,  and  taken  to  police  headquarters,  and  thence 
to  the  hospital,  but  all  signs  of  life  bad  disappeared  when  he 
was  laid  on  the  hospital  floor*  The  po$t  mortem  examination 
disclosed  the  fact  that  the  immediate  oauae  of  death  was 
valvular  disease  of  the  heart.  The  theory  of  the  plaintiff  waa 
that  the  shock  from  exposure  to  wet  and  $qW  in  the  alley 
had,  in  his  feeble  and  unprotected  conditiqn,  brought  on  the 
heart  failure  from  which  he  died;  and  &9  the  exposure  resulted 
from  the  oenduet  or  directions  of  the  defendants,  they  were 
responsible  for  bia  death. 

Three  prinelpal  questions  were  tbu a  raised:  1%  What  duty 
does  an  innkeeper  owe  to  his  guest?  2,  What  connection  waa 
there  between  the  defendants'  disregard  of  their  duty,  if  they 
did  disregard  it  in  any  particular,  and  the  death  of  Mr.  Mc- 
Hugbf  3.  If  the  plaintiff  be  entitled  to  recover,  what  is  the 
measure  of  her  damages? 

The  attention  of  the  court  was  drawn  to  the  first  of  these 
questions  by  the  defendants9  third  point,  in  which  the  learned 
judge  was  asked  to  instruct  the  jury,  in  substance,  that  if  the 
deceased  was  troublesome  to  the  defendants,  and  annoying  to 
their  guests,  they  might  rightfully  put  him  out  of  their  bouse 
if  they  used  no  unnecessary  force  or  violence.  This  point  was 
refused,  as  framed,  but  the  learned  judge  prooeeded  to  state 
the  rule  thus:  "If  the  annoying  acts  were  willful, defendants 
***  could  remove  deoedent  in  the  manner  stated  in  point.  If, 
however,  they  were  the  result  of  sickness,  although  they  might 
under  certain  circumstances  remove  him,  such  removal  must 
be  in  a  manner  suited  to  his  condition."  This  was  saying 
that  if  McHugh  was  intoxicated,  and  the  disturbances  made 
by  him  were  due  to  his  intoxication,  he  might  be  treated  as  a 
drunken  man;  but  if  he  was  sick,  and  the  disturbances  caused 
by  him  were  due  to  his  sickness,  he  must  be  treated  with  the 
consideration  due  to  a  sick  man.  This  is  a  oorreot  statement 
of  the  rule.  In  the  delirium  of  a  fever  a  sick  man  may 
beoome  very  troublesome  to  a  hotel-keeper,  and  his  groans 
and  cries  may  be  annoying  to  the  occupants  of  rooms  near 
him,  but  this  would  not  justify  turning  him  forcibly  from  his 
bed  into  the  street  during  a  winter  storm.  What  the  condi- 
tion of  the  deoedent  really  was  went  properly  to  the  jury  for 
determination.    If  they  found  the  fact  to  be  that  he  was  suf- 
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from  sickness,  then  the  learned  judge  properly  said 
that,  if  his  removal  was  to  be  undertaken,  it  should  be  oon- 
ducted  in  a  manner  suited  to  one  in  his  condition. 

The  second  question  was  raised  by  the  defendant's  fourth 
point,  which  was  as  follows:  "  If  McHugh  died  of  heart  dis- 
ease, and  defendants  had  no  reason  to  believe  that  he  was  so 
sick  that  his  removal  from  the  house  would  cause  his  death, 
they  cannot  be  held  responsible  in  this  action,  even  though 
the  mere  incident  of  his  removal  from  the  house  may  have  in 
some  degree  contributed  to  bring  it  on  at  that  time.'9  This 
was  refused.  It  could  not  have  been  affirmed  without  quali- 
fication; but  its  refusal  without  more  left  the  jury  without 
any  rule  whatever  upon  the  subject.  The  question  which  the 
defendants  were  bound  to  consider  before  putting  the  dece- 
dent out  in  the  storm  was,  not  whether  such  exposure  "would" 
surely  cause  death,  but,  what  was  it  reasonable  to  suppose 
might  follow  such  a  sudden  exposure  of  the  decedent  in  the 
condition  in  which  he  then  was?  What  were  the  probable 
consequences  of  pushing  a  sick  man,  in  the  condition  the 
decedent  was  in,  out  into  the  storm,  without  adequate  cover- 
ing, and  when  he  fell  from  inability  to  stand  on  his  feet,  leav- 
ing him  to  lie  in  the  stream  of  melting  ice  and  snow  that 
ran  over  the  pavement  of  the  alley,  for  about  a  half  hour  in 
all,  in  the  condition  in  which  Officer  White  found  him? 

The  third  question  was  raised  by  the  defendant's  first  point. 
*••  No  evidence  was  given  tending  to  show  the  earning  pow- 
ers, or  the  habits  of  industry  and  thrift,  of  the  deceased.  For 
this  reason  the  court  was  asked  to  instruct  the  jury  that 
«'  nothing  more  than  nominal  damages  can  be  recovered  in 
this  action."  This  was  refused,  and  the  jury  was  told,  in  the 
general  charge,  that,  as  the  evidence  fixed  his  age,  and  gave 
information  about  his  health  and  habits,  they  might  from  this 
data  estimate  his  earning  capacity  and  the  pecuniary  loss  of 
the  plaintiff.  Now,  it  is  true,  as  said  in  Pennsylvania  R.  jR. 
Co.  v.  Keller,  67  Pa.  St  300,  that  since  the  acts  of  1851  and 
«nd  1866  life  has  a  value  which  the  law  will  recognise,  and 
which  the  survivors  who  are  entitled  to  sue  may  recover  at 
law.  It  is  true  that  this  value  is  to  be  fixed  by  the  jury,  in 
view  of  all  the  circumstances,  and  it  is  not  necessarily  limited 
to  what  is  known  as  nominal  damages*  But  it  is  also  true 
that,  when  the  probable  earnings  of  the  deceased  are  to  be 
taken  into  account  in  fixing  the  damages,  it  is  the  duty  of  the 
plaintiff  to  show  the  earning  power  of  the  deceased,  or  give 
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such  evidence  in  regard  to  bis  business,  business  habits,  and 
past  earnings,  as  may  afford  some  basis  from  whioh  earning 
capacity  may  be  fairly  estimated:  Pennsylvania  R.  R.  Co.  v. 
Zebe,  33  Pa.  St.  318;  Pennsylvania  R.  R.  Co.  v.  Vandever,  36  Pa. 
St  298.  The  true  measure  of  damages  is  the  pecuniary  loss  suf- 
fered, without  any  solatium  for  mental  suffering  or  grief;  and 
the  pecuniary  loss  is  what  the  deceased  would  probably  have 
earned  by  his  labor,  physical  or  intellectual,  in  his  business 
or  profession,  if  the  injury  that  caused  death  had  not  befallen 
him,  and  which  would  have  gone  to  the  support  of  his  family. 
In  fixing  this  amount  consideration  should  be  given  to  the 
age  of  the  deceased,  his  health,  his  ability  and  disposition  to 
labor,  his  habits  of  living,  and  his  expenditures:  Pennsylvania 
R.  R.  Co.  v.  Butler,  57  Pa.  St.  335;  Lehigh  Iron  Co.  v.  Rupp, 
100  Pa.  St.  95;  Mansfield  Coal  etc.  Co.  v.  McEnery,  91  Pa.  St 
185;  36  Am.  Rep.  662.  It  is  very  clear  that  the  refusal  of 
the  first  and  fourth  points,  without  explanation,  left  the  jury 
without  any  adequate  instruction  on  the  important  questions 
to  which  these  points  related.  The  consequence  was  a  verdict 
based  on  the  earning  power  of  the  deceased,  which  the  learned 
judge  felt  constrained  to  reduce,  and  which  was  unsupported 
by  the  evidence.  It  will  not  do  to  permit  such  a  verdict  with- 
out some  evidence  from  which  the  calculation  of  the  peouniary 
loss  of  the  plaintiff  may  be  made. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo 
awarded.  

Damages  For  Causihg  Death.— In  an  motion  for  the  death  of  a  person 
•caused  by  the  wrongful  aet  of  the  defendant,  the  basis  of  reoovery  is  the 
proof  of  peouniary  damage:  Klepeeh  t.  Donald,  4  Waah.  436;  81  Am.  8t  Rep. 
$36,  and  note;  Morgan  v.  Southern  Pac  Co.,  06  OaL  510;  29  Am.  8t  Rep. 
148;  Dwyer  t.  Chicago  ete.  Ry.  Co.,  S4  Iowa,  479;  36  Am.  St.  Rep.  822,  and 
note.  This  subject  is  fully  treated  in  the  monographic  note  to  Louieville  etc. 
Ry.  Co.  t.  QoodykoontM,  12  Am.  St.  Rep.  376. 

Ihnkibpkbs.— Right  to  Eject  Dibagbibablb  Ovasrsx  flee  Krteey  v. 
Henry,  49  111.  488,  and  Commonwealth  v.  MUekeh\  %  Para,  Oml  4SL 
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I±r*y  *%i  Htywa^d  and  Imac  Jf.  Bryan,  for  the  appellant*. 

lT«tfi*.>*Wa»J4  mmd  ffayanswta,  for  the  appellees. 

14*  McOowas,  J.    It  appears  that  oo  April  18,  1890,  the 
defendant  John  D.  Dickson,  being  embarrassed,  and  not  able 
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to  pay  all  hie  creditors,  some  of  whom  were  pressing  for  secur- 
ity, submitted  a  proposition,  as  follows,  vis:  to  pay  thirty  per 
cent  cash,  and  to  execute  a  mortgage  of  his  real  estate  %o 
secure  the  remainder,  to  be  due  and  payable,  one-half  on 
November  15, 1890,  and  the  other  half  on  February  15, 1891;. 
that  all  the  creditors  (except  Ab.  Kirscbbaum  &  Co.  and  Car- 
roll, Adams  &  Co.)  agreed  to  the  proposition,  and  accordingly 
Dickson  paid  thirty  per  oent  to  each  of  the  accepting  credit- 
ors, and  executed  a  mortgage  to  secure  the  balanoes,  payable 
as  stated.  The  names  of  the  different  creditors  were  all  set 
out  in  the  mortgage,  but  as  they  were  numerous,  the  mortgage 
was  executed  to  J.  H.  Ligon,  in  trust  for  the  different  mort- 
gagees. It  was  stipulated  that  Dickson  was  to  remain  in 
possession  as  the  legal  owner  of  the  property  until  default  of 
payment,  etc.  As  stated,  Ab.  Kirscbbaum  &  Co.  and  Carroll, 
Adams  &  Co.  declined  the  arrangement,  and  sued  their  claims 
to  judgment  against  Dickson. 

Default  having  been  made  inpayment  of  the  debts  secured 
by  the  mortgage,  one  of  them,  vis.,  <(the  Monaghan  Bay  Com- 
pany," the  plaintiff,  for  himself  and  the  others  covered  by  the 
mortgage,  instituted  this  proceeding  to  foreclose  the  mortgage, 
making  parties  defendant  the  objecting  creditors,  who  claimed 
to  have  liens  upon  the  property  mortgaged;  and  they,  answer- 
ing, charged  that  the  alleged  mortgage  was  void  under  the 
assignment  law.  for  giving  an  illegal  preference  amongst  cred- 
itors, and  also  as  to  creditors  fraudulent  and  void  under  the 
statute  of  Elizabeth.  So  that  it  may  simplify  the  issue  to 
regard  the  objecting  creditors  as  the  real  actors,  seeking  to  set 
aside  the  aforesaid  mortgage  upon  the  grounds  indicated. 

The  master,  under  order,  took  the  testimony,  and  the  case 
came  on  to  be  tried  by  his  honor,  Judge  Fraser,  who  held  upon 
the  two  grounds  taken,  as  follows:  "  1.  I  do  not  see  in  this 
case  on  the  part  of  John  D.  Dickson,  the  mortgagor,  or  any  of 
148  the  creditors  secured  by  the  mortgage,  any  attempt  to 
delay,  hinder,  or  defeat  any  other  creditors.  It  was  a  bona 
fide  transaction  for  a  sufficient  consideration  to  rearrange  and 
secure  certain  debts,  giving  time  for  the  payment  It  was  the 
fault  of  Ab.  Kirscbbaum  &  Co.  and  Carroll,  Adams  &  Co. 
that  they  were  not  provided  for  in  the  mortgage*  I  do  not 
think  the  mortgage  is  void  for  fraud.  2.  This  mortgage  ia 
certainly  not  in  form  an  astigpment  I  do  not  see  any  trans* 
action  after  the  execution  of  the  mortgage,  or  at  or  before  its 
date,  which,  taken  with  its  covenant,  what  I  have  held  above 
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"to  he  a  hmm  jtdg  security  for  a  debt,  or  a  sufficient  conoid* 
~tion  (a  new  one),  make  an  assignment,  The  testimony  shows 
that  there  was  considerable  personal  property  owned  by  the 
-mortgagor,  and  not  included  in  the  mortgage.  Besides  this, 
-the  mortgage  is  in  the  usual  form,  the  equity  of  redemption 
remaining  in  the  mortgagor,  and  now  subject  to  the  lien  of 
the  jadgmenta.  There  is  now  under  the  control  of  the  receiver, 
approred  bj  this  court,  certain  rents  not  covered  by  the  mort- 
gage. I  am  not  able  to  see  that  the  mortgage  is  void  under 
"the  provisions  of  our  statutes  in  reference  to  assignments  by 
insolvent  debtors,19  etc  The  judge  ordered  the  mortgage 
foreclosed,  and  the  lands  covered  by  it  sold  and  the  proceeds 
-applied. 

From  this  decree  the  defendants,  Ab.  Kirschbaum  A  Co. 
and  Carroll,  Adams  A  Cow  appeal  to  this  court  upon  various 
exc*:  tfons.  which  are  all  printed  in  the  record. 

Exceptions  1  and  3  complain  that  it  was  error  for  the  judge 
to  h.li  that  the  testimony  given  by  the  defendant  Dickson  in 
ar.o::.er  case  (a  supplementary  proceeding),  after  the  date  of 
the  n.ortgmge,  was  competent  against  the  plaiu tiff  only  to  the 
extent  of  impeaching  his  own  credibility  as  a  witness  in  this 
case,  by  asking  him  what  he  said  ou  the  occasion  referred  to, 
etc.  Dickson  was  on  the  stand  in  this  case,  and  be  might 
have  been  wany—d  as  to  all  matters  covered  by  the  excluded 

evidence. 

Exception  2  complains  of  error  in  holding  that  the  testi- 
mony of  Mr.  Haynsworth  M  as  to  the  consideration  on  which 
the  notes  secured  by  the  mortgage  were  based,  and  the  cir- 
cumstances attending  the  execution  of  the  mortgage,  was  10 
competent  as  tending  to  show  good  faith  and  a  sufficient  con- 
sideration,19 etc.  Mr.  Haynsworth  drew  the  mortgage  and 
signed  it  as  a  witness,  and  that  entitled  him  to  state  what 
occurred  at  the  time  of  its  execution:  Spencer  v.  Bedford,  4 
Strob.  96;  MofoU  v.  Hardin,  22  S.  C.  26,  and  cases  there  cited. 

Exception  6  complains  that  it  was  error  in  the  circuit 
judge  not  to  find  the  conclusions  of  law  and  of  fact  separately. 
It  has  been  repeatedly  held  by  this  court  that  the  omission 
to  do  so  is  not  good  ground  for  reversal,  unless  it  is  made  to 
appear  that  the  appellant  has  suffered  prejudice  thereby,  as 
to  the  merits  of  the  case,  which  was  not  done  in  this  case. 
We  think,  however,  that  the  practice  is  a  good  one,  as  tending 
to  prevent  confusion  and  to  promote  clearness:  See  Briggt  v. 
Brings,  24  S.  C.  379,  and  authorities  cited. 
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All  the  other  exceptions  in  different  form  charge  error  on 
the  part  of  the  circuit  judge  in  his  findings  of  fact  and  rulings 
of  law.  1.  As  to  the  allegation  that  the  mortgage  is  void  for 
fraud.  The  judge  found  that,  as  a  matter  of  fact,  it  was  a 
bona  fide  transaction  for  a  sufficient  consideration  to  rearrange 
and  secure  certain  debts,  giving  time  for  the  payment,  etc. 
The  rule  of  this  court  as  to  the  findings  of  the  circuit  judge  is 
well  known.  We  cannot  say  that  this  finding  is  unsustaiued 
by  the  testimony.  In  order  to  make  out  a  case  of  actual 
fraud,  so  as  to  set  aside  a  mortgage,  it  is  necessary  to  show 
concurrence  in  the  fraudulent  act  by  the  mortgagee  as  well  as 
by  the  mortgagor.  There  was  here  no  proof  of  combination 
with  the  mortgagees,  for  most  of  them  were  not  present,  and 
had  nothing  to  do  with  procuring  the  execution  of  the  mort- 
gage. But  did  the  mortgagor  himself  intend  to  defeat,  delay, 
or  hinder  the  other  creditors,  further  than  was  the  incidental 
effect  of  securing  those  who  had  accepted  his  proposition? 
There  is  no  evidence  to  that  import,  for  the  debtor,  before 
executing  the  mortgage,  gave  the  appellants  notice  of  the 
proposed  arrangement,  which  they  declined.  Suppose  Dick- 
son, instead  of  including  a  number  of  creditors  in  the  mort- 
gage, had  executed  it  to  one  single  creditor,  can  there  be  any 
doubt  that,  under  our  decisions,  it  would  have  been  sustained? 
"  Where  a  mortgage  is  based  upon  a  valuable  consideration, 
and  is  not  taken  15°  for  the  purpose  of  hindering,  defeating, 
and  delaying  the  other  creditors,  it  is  not  void  under  the 
statute  of  Elizabeth,  even  though  the  mortgagor  is  insolvent, 
and  the  mortgage  embraces  all  the  debtor's  visible  property/' 
etc:  Magovern  v.  Richard,  27  8.  C.  272.  This  being  so  as  to 
a  mortgage  to  secure  a  single  creditor,  we  cannot  see  why  the 
same  reason  should  not  apply  to  a  mortgage  to  secure  pro 
rata  a  number  of  creditors,  only  with  increased  force.  2.  But 
it  is  contended  that  the  mortgage  is  really  an  assignment  for 
the  benefit  of  creditors,  and  as  such  is  void  for  giving  prefer- 
ence to  some  creditors  over  others.  If  the  paper  must  be 
construed  as  substantially  an  assignment,  it  is  very  clear  that 
it  would  be  void,  as  in  violation  of  the  inhibition  in  our 
assignment  law  against  preferences.  But  the  question  lying 
back  of  that  is,  whether  it  is  an  assignment  for  the  benefit  of 
creditors  in  the  sense  of  the  act.  As  was  said  in  the  case  of 
Verner  v.  McQhee,  26  S.  C.  250:  "As  we  conceive,  the  assign- 
ment act  has  no  application,  unless  there  is  an  actual  assign* 
ment  or  a  state  of  facts  fully  proved,  which  in  conscience  and 
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•quit*  are  tantamount  to  an  assignment  with  unlawful  pref- 
erence." This  paper  here  if  not  in  form  an  assignment,  but 
a  mortgage.  And  the  question,  therefore,  i»  whether  a  state 
of  facts  has  been  shown  which,  in  conscience  and  equity,  are 
tantamount  to  an  assignment.  Upon  this  subject  the  circuit 
judge  held  that  the  mortgage  was  not  tantamount  to  an 
assignment,  and  void  under  the  provisions  of  our  statutes  in 
reference  to  assignments  by  insolvent  debtors,  and  decreed 
foreclosure  in  favor  of  the  mortgagees.  The  finding  of  the 
court  below  upon  a  question  of  fact  will  not  be  disturbed 
unless  it  is  against  the  weight  of  the  evidence.  The  mortgage 
did  not  include  the  whole  of  the  debtor's  property,  nor  did  it 
accomplish  the  leading  purpose  of  an  assignment,  which  is  to 
transfer  the  title  to  the  estate;  but  the  debtor  stipulated  to 
"  retain  and  enjoy  the  said  premises  as  his  own  until  default 
of  payment  should  be  made,"  as  in  the  case  of  a  mortgage 
given  as  a  security.  We  cannot  say  that  the  finding  of  the 
circuit  judge  was  error.  "An  ordinary  mortgage  executed 
by  an  insolvent  debtor,  with  intent  to  secure  and  prefer  one 
creditor  over  others,  and  oovering  a  large  portion  of  his  prop- 
erty, 1§1  is  not  void  under  the  assignment  act":  Magovernv. 
Richard,  27  S.  C.  272. 

The  judgment  of  this  court  is  that  the  judgment  of  the 
circuit  court  be  affirmed.       

Assignment  Fob  the  Benefit  of  Creditor— Preferring  Creditors.— 
Chattel  mortgages  executed  at  the  same  time  by  an  insolvent  debtor  to  cer- 
tain of  his  oreditors,  giving  them  priority,  but  not  allowing  them  to  pro- 
rate, if  made  in  good  faith  to  secure  bona  fide  debts  will  net  constitute  a 
fraudulent  assignment  for  the  benefit  of  the  oreditors  preferred  as  against 
those  not  preferred,  although  suoh  mortgages  cover  all  the  assets  of  the 
mortgagor:  HerihUer  v.  Higman,  31  Neb.  531;  28  Am.  St  Rep.  527,  and 
note;  First  Nat.  Bank  v.  Ridenour,  46  Kan.  718;  26  Am.  St.  Rep.  167,  and 
note.     See  the  extended  notes  to  Winner  v.  //oy^  67  Am.  Rep.  262. 

Attobhet  and  Client— Privileged  GoiucuittGimoN&> — Where  as  at- 
torney at  law  prepares  and  writes  an  order  for  the  def eudant  to  sign,  which 
the  defendant  subsequently  swears  that  he  did  not  sign,  snch  attorney  is  a 
competent  witness  to  prove  its  execution  by  the  defendant:  Rahrn  v.  State, 
30  Tex.  App.  310;  28  Am.  St.  Rep.  911,  and  note.  An  attorney  employed 
merely  as  a  scrivener  to  draw  up  a  deed  may  testily  concerning  what  somes 
to  his  knowledge  in  connection  with  the  transaction:  De  Wolf  ▼.  Strader,  26 
BL  225;  70  Am.  Dec.  371,  and  note.  Contra:  Bank  v.  Mtrmrmm,  3  Barb.  Ch. 
628;  49  Am,  Dec,  189,  and  note.  A  conversation  between  two  persons  in  the 
presenoe  of  an  attorney  employed  by  them  to  prepare  a  paper  in  connection 
with  the  subject  of  the  conversation  is  not  privileged:  H<m—  v.  /feme,  61 
Mich.  69;  1  Am.  St.  Rep.  670,  and  note;  Goodwin  Gas  8*m  sfe  0»'#  Appml 
117  Pa.  St  614;  2  Am.  St  Rep.  696. 
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Johns   v.  Charlotte,   Columbia,   and   Augusta 

Railroad  Company. 

|»  Soto*  cabouka,  163.) 

IUtlboam  NJouoaaioa— BYTDircB  to  Enhahob  Damaow.— In  an  action 
to  recover  damages  for  personal  injuries  received  through  the  negligeuce 
of  a  railway  company  plaintiff  may  testify  as  to  the  number  and  char- 
acter of  his  family  if  the  law  of  punitive  damages  is  given  in  the  charge 
to  the  jury* 

lUrutOADs— NbgLiobAo* — EVidiho*.—  In  an  action  to  recover  damages  for 
an  injury  caused  by  falling  through  an  open  trestle  alleged  to  have  been 
left  unguarded  in  a  grossly  negligent  manner  by  a  railroad  company, 
the  engineer  who  built  the  trestle  is  competent  to  testify  as  to  the 
time,  manner,  and  purpose  of  its  construction,  as  well  as  that  of  sur- 
rounding structures. 

Railroads— Approaches  to  Dsfots.— As  to  passengers  or  persons  with  a 
bona  fide  intention  of  taking  a  train,  railroad  companies  are  required  to 
exercise  an  extraordinary  degree  of  care  in  making  and  keeping  op  safe 
approaches  to  their  passenger  depots. 

Railroads  —  Negligence  —  Station  Approaches. — A  railway  carrier  is 
liable  for  negligence  in  its  construction  or  maintenance  in  repair  of 
its  station  approaches,  station  buildings,  and  station  platforms,  and  for 
its  failure  to  adequately  light  them. 

Railroads — Depot  Approaches— Negligence. — A  railway  company  hold- 
ing out  an  invitation  to  persons  wishing  to  t*'-  passaq  -  in  itfe  cars  by 
day  or  night,  to  reach  such  cars,  and  eml  ark  thereon,  by  crossing  a 
high  trestle  used  as  a  bridge,  is  required  to  exercise  e  :traortliuary  care 
to  prevent  injury  to  suoh  persons,  and  is  liable  lor  slight  negligence. 

B.  L.  Abney,  for  the  appellant. 

8.  P.  Hamilton,  for  the  appellee. 

*••  McGowan,  J.  This  was  an  action  to  reeover  damages 
for  personal  injuries  received  by  the  plaintiff,  a  traveling 
salesman,  on  the  30th  of  November,  1889,  at  Chester,  South 
Carolina,  while  he  was  approaching  at  night  the  passenger 
depot  of  the  Charlotte,  Columbia,  and  Augusta  railroad,  by 
stepping  into  an  open  trestle  on  the  main  line  of  the  Chester 
and  Lenoir  narrow-gauge  railroad.  There  is  no  "case 
stated,"  but  a  plat  is  attached  to  the  record  which  describes 
the  premises.  Counsel  for  the  appellant  states  the  facts  as 
follows:  "It  seems  that  some  time  prior  to  1S83  the  Chester 
and  Lenoir  Narrow-Gauge  Railroad  Company  had  built  a  rail- 
road from  Chester  to  some  point  north  of  that  place.  Its  line 
of  road  ran  east  of  that  of  the  Charlotte,  Columbia,  and  Au- 
gusta railroad,  and  parallel  thereto,  until  it  crossed  the  street 
in  front  of  Nicholson's  Hotel.  It  does  not  clearly  appear  how 
the  track  of  the  narrow-gauge  road  was  built  along  this  line, 
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and  whether  it  obtained  its  right  of  way  by  condemnation, 
grant,  or  license.  It  does  appear,  however,  that  the  Charlotte, 
Colombia,  and  1#v  Augusta  Railroad  Company  operated  the 
narrow-gauge  railroad  in  1883,  and  that  a  trestle  was  made 
from  the  street  to  a  point  north  of  the  depot.  The  statutory 
right  of  way  of  the  Charlotte,  Columbia,  and  Augusta  Railroad 
Company  is  sixty-five  feet  from  the  center  of  the  track  each 
way,  and  that  this  trestle  is  within  this  right  of  way.  Under 
what  arrangements  and  proceedings  this  trestle  and  line  of 
track  was  put  within  or  on  the  sixty-five  feet  right  of  way 
does  not  appear.  The  defendant  company  ceased  to  operate, 
or  to  have  any  thing  to  do  with  or  to  control,  the  Chester  and 
Lenoir  railroad  after  the  1st  of  May,  1886.  The  trestle  was 
on  the  main  line  of  the  Chester  and  Lenoir  railroad.  From 
1886  to,  and  at  the  time  of,  the  accident,  the  Richmond  and 
Danville  Railroad  Company  managed  and  controlled  this 
road  under  a  lease. 

"At  the  time  this  trestle  was  built  the  passenger  depot  of 
the  defendant  company  was  located  near  the  street,  and  the 
roar  of  it  abutted  against  the  trestle.  Subsequently  the  pas- 
senger depot  of  the  Charlotte,  Columbia,  and  Augusta  Rail- 
road Company  was  removed  to  its  present  location.  After 
this  was  done  the  Richmond  and  Danville  Railroad  Company 
built  along  the  trestle  a  plankway,  which  is  from  four  to  ten 
feet  deep  along  its  whole  length,  and  about  ten  inches  between 
each  croestie."  This  plankway,  or  platform,  was  put  there,  as 
stated  by  one  of  the  witnesses,  "  in  order  to  combiue  the  depot 
for  the  use  of  the  two  railroads." 

44  On  the  morning  of  November  80, 1889,  the  plaintiff,  about 
three  o'clock,  a.  m.,  and  his  companion,  Mr.  Murphy,  were 
awakened  by  the  hotel  porter,  for  the  purpose  of  taking  the 
train  on  the  railroad  of  the  defendant  company.  It  seems 
that  they  did  not  have  time  themselves  to  get  ready  and 
purchase  their  tickets,  and  they  sent  the  porter  out  in  advance 
to  purchase  them.  After  »they  had  dressed  they  proceeded 
to  the  train  themselves;  they  passed  out  of  the  hotel,  down 
the  steps,  and  advanced  towards  the  city  lamps  in  the  street, 
on  or  across  the  track  of  the  Chester  and  Lenoir  narrow-gauge, 
instead  of  proceeding  forward  to  the  Charlotte,  Columbia,  and 
Augusta  railroad,  and  going  down  to  the  place  where  passen- 
gers are  received  on  trains  on  that  road.  They  observed  a 
light  shining  out  of  a  window  in  the  passenger  depot,  and 
><*d  across  the  platform  to  reach  the  place  where  the  cart 
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were  usually  stopped.  Instead,  however,  of  going  over  1€* 
the  plankway  they  advanced  to  the  head  of  the  trestle,  and* 
plaintiff  stepped  in  between  the  first  and  second  crosstiee,  and; 
was  injured,"  etc.  It  does  not  appear  whether  the  porter,  who 
had  gone  in  advance,  had  purchased  the  plaintiff's  passenger 
ticket  at  the  moment  that  he  fell  into  the  open  trestle  and  was- 
injured.  He  complains  that  he  was  yery  seriously  injured  in. 
his  foot  and  ankle,  "  caused  by  the  gross  negligence  of  the* 
defendant  company,  in  allowing  the  said  open  and  dangerous- 
trestle  to  remain  unguarded  in  the  way  of  passengers  going, 
or  returning  from  its  passenger  trains,  in  not  keeping  lights- 
near  said  trestle,  and  in  not  providing  a  safe  approach  in  that 
direction  to  its  station,  where  passengers  alight  from  and  get. 
on  said  train/9 

Under  the  charge  of  the  judge,  and  after  they,  in  charge  of 
an  officer,  had  inspected  the  locality  where  the  injury  wa* 
received,  the  jury  found  a  verdict  of  thirteen  hundred  dollar* 
for  the  plaintiff,  upon  which  judgment  was  entered;  from 
which  the  defendant  company  now  appeals  to  this  court  upon- 
various  grounds,  embracing  alleged  errors  of  rulings  at  the 
trial,  in  granting  certain  requests  to  charge,  and  in  refusing 
others.    The  requests  especially  are  long,  and  as  they  are  all 
printed  in  the  brief  they  need  not  be  here  stated  again. 

Exceptions  1  and  2  [to  the  rulings]  were  withdrawn  at  the 
trial  by  the  appellant.  Exception  8  alleged  error  in  the 
ruling  of  the  judge,  "  in  allowing  the  plaintiff  to  testify,  over 
the  objection  of  the  defendant,  how  many  people  he  had  to 
care  for,  and  of  whom  they  consisted."  If  the  testimony* 
had  gone  further  in  the  line  indicated  it  might  have  become* 
error;  but  as  it  stopped  simply  at  the  number  and  character 
of  his  family,  we  think  it  was  wholly  immaterial,  and  could 
not  affect  the  result,  especially  as  the  judge  oharged  a* 
follows:  u  Now,  in  a  case  where  the  railroad  company  wa* 
guilty  of  any  gross  and  reckless  disregard  of  the  lives  and 
persons  of  people,  juries  are  allowed  to  give  what  you  calL 
punitive  damages — go  beyond  actual  damages,  and  give  dam* 
ages  by  way  of  punishment.  Gentlemen,  while  that  is  a 
matter  for  you,  I  charge  you  that  it  is  not  proper,  unless  in  a 
clear  case  of  willful,  palpable  disregard  of  their  duty,  to 
apply  that  degree  *••  of  responsibility,"  etc:  See  McLaurin 
v.  Wilson,  16  8.  C.  402;  Thompson  v.  Brannan,  14  8.  C.  548. 

Exception  4  complains  of  error  on  the  part  of  the  judge, 
44  in  allowing  the  witness  Bernard  to  testify,  over  the  objeo- 
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Hon  of  the  defendant,  as  to  the  locu$  and  occurrences 
reference  thereto  long  prior  to  the  accident  to  the  plaintiff 
and  also  to  the  condition  of  affaire  at  other  and  different 
places  on  defendant's  platform  and  track  than  where  the 
accident  occurred,"  etc. 

It  seems  that  when  the  testimony  of  this  witness  was 
offered,  objection  was  made,  but  overruled;  that  no  exception 
was  noted  at  the  time,  and  the  plaintiff,  wider  the  authority 
of  Thompmm  v.  Brannan,  14  S.  C.  542,  now  objects  that  the 
appellant  having  aoquietced,  cannot  renew  the  matter  in  this 
court  But  as  the  objection  was  included  in  the  Written 
-exceptions,  we  will  consider  it.  The  witness,  Thomas  Ber- 
nard, was  the  engineer  under  whose  direction  the  trestle 
so  often  spoken  of  was  built,  and,  as  it  seems  to  us,  was 
the  very  person  belt  Calculated  to  inform  the  court  when  the 
trestle  extending  the  narrow-gauge  trade  was  built  on  the 
right  of  way  of  the  Charlotte,  Columbia,  and  Augusta  com- 
pany— for  what  purpose  it  was  built,  and  by  whom — and  also 
as  to  when  the  new  depot  of  the  Charlotte,  Columbia,  and 
Augusta  company  was  erected,  and  for  what  purpose  the 
plankway,  or  platform,  was  laid  along  that  open  trestle.  We 
have  read  the  testimony  of  the  witness  carefully,  and  we 
must  say  that  we  agree  with  the  circuit  judge,  that  the  testi- 
mony was  entirely  relevant  to  the  issues  and  unobjectionable. 

That  brings  us  to  what  the  parties  consider  the  main  ques- 
tion in  the  case,  and  that  is  as  to  What  degree  of  care  is 
required  of  railroad  carriers  in  making  and  keeping  up  safe 
approaches  to  their  passenger  depots.  The  judge  charged  as 
follows:  "  It  is  contended  for  the  plaintiff  that  extraordinary 
care  is  required;  that  more  than  ordinary  care  is  required 
under  the  circumstances.  On  the  other  hand,  on  the  part  of 
the  defendant  company,  it  is  said  that  the  railroad  company, 
under  the  peculiar  circumstances  of  this  case,  were  not 
required  to  exercise  any  thing  more  than  ordinary  care  and 
prudence,  such  care  as  would  be  required  by  your  own  town 
council,  iti  keeping  dangerous  objects  off  the  streets,  and  such 
170  eate  as  would  be  required  by  a  private  person,  not  to 
allow  any  dangerous  objects  to  stand  in  the  way  of  ingress  to 
his  house,  Where  people  were  invited — that  is,  such  care  as  a 
man  of  ordinary  prudence  would  exercise.  Now,  in  this 
contention,  I  charge  you  that,  in  regard  to  passengers,  the 
railroad  company  is  to  be  held  to  extraordinary  care—fextra- 
ordinary  oare  providing  for  the  safety  of  passengers." 
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Was  this  error  of  law?  As  a  general  rule,  it  oertainly  was 
not  It  is  so  well  established  that  the  citation  of  authorities 
is  entirely  unnecessary.  But  when  does  that  responsibility 
on  the  part  of  the  railroad  company  arise?  It  is  contended 
in  behalf  of  the  company  that  this  extraordinary  liability  is 
imposed  upon  a  railroad  carrier  of  passengers  for  the  reason 
that  the  operation  of  engines  and  cars  by  the  power  of  steam 
is  dangerous,  and  therefore  cannot  commence  until  the  pas* 
senger  has  purchased  his  ticket  and  taken  his  seat  in  a  coach 
to  be  transported;  for  up  to  that  moment,  as  contended,  he  is 
in  no  peculiar  danger,  and  therefore  he  is  entitled  to  nothing 
more  than  ordinary  care;  that  the  carrier's  liability  in  respect 
of  the  condition  of  his  premises,  approaches,  and  platforms  is 
neither  greater  nor  less  than  that  of  one  person  to  another, 
who,  by  invitation  or  inducement,  express  or  implied,  has 
come  upon  his  premises  for  the  purpose  of  transacting  busi- 
ness. Some  cases  were  cited,  which  seemed  to  recognize  the 
distinction  indicated,  but  we  think  that  it  is  not  well  founded 
— that  it  would  be  impossible  to  maintain  such  an  arbitrary 
and  shadowy  line,  and  that  the  great  weight  of  authority  is 
against  it,  holding  that  the  liability  of  the  carrier  arises  as 
eoon  as  there  is  a  contract  of  carriage  between  the  parties. 
The  judge  left  it  to  the  jury  to  determine  whether  the  plain- 
tiff's ticket  had  been  purchased  at  the  moment  he  received 
his  injury;  and  we  might  assume  from  their  verdict  that  it 
had  been  so  purchased.  "  The  relation  of  carrier  and  pas- 
senger begins  when  a  contract  of  carriage  having  been  made, 
or  the  passenger  having  been  accepted  as  such  by  the  carrier, 
he  has  come  upon  the  carrier's  premises  or  has  entered  upon 
any  means  of  conveyance  provided  by  the  carrier,"  etc.  "  If 
a  person  has  the  bona  fide  intention  of  taking  passage  by  a 
train,  and  if  he. goes  to  a  station  at  a  reasonable  17t  time,  he 
is  entitled  to  protection  as  a  passenger,  not  only  from  the 
moment  he  enters  upon  the  carrier's  premises,  but  also  while 
en  route  to  the  station  in  an  omnibus  run  by  the  railway  to 
take  passengers  to  their  trains1':  2  Am.  &  Eng*  Ency.  of  Law, 
744,  and  notes. 

But,  according  to  the  judge's  charge,  it  was  immaterial 
whether  the  ticket  had  or  had  not  been  purchased  at  the 
moment  the  hi  jury  was  reoeived.  The  judge  said:  "There 
has  been  some  contention  between  these  parties  as  to  whether 
these  parties  were  €  passengers'  or  not.  That  is  a  question  of 
fact  for  you.     Mr.  Abney,  for  the  defense,  argued  that  the 
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relation  of  passenger  and  carrier  had  not  been  established  at 
the  time  this  accident  occurred;  that  these  parties  were  not 
in  the  actual  custody  and  care  of  the  defendant  company  at 
the  time  the  accident  happened.  Well,  in  regard  to  that,  I 
will  say  this:  That  the  relation  of  a  passenger  to  the  company 
would  commence,  certainly,  from  the  purchase  of  the  ticket, 
with  the  immediate  purpose  of  taking  the  cars  as  soon  as  they 
were  ready  on  the  track.  It  has  been  argued  on  one  6ide  that 
the  evidence  shows  that  their  tickets  had  been  procured  by 
the  hotel  porter,  whom  they  made  their  agent,  and  claim  that 
they  were  passengers;  but  I  think  this  extraordinary  care 
would  be  required  of  the  railroad  authorities  as  to  any  person 
who  was  going  in  the  proper  way,  by  any  proper  approach,  to 
take  the  cars,  or  to  purchase  a  ticket,  or  to  get  his  baggage 
checked;  that  if  he  got  on  the  property  of  the  railroad,  that 
he  had  the  right  to  find  every  thing  that  was  necessary  for 
the  railroad  to  have  done  to  secure  his  safety,"  etc. 

It  seems  to  us  that  this  was  not  error,  but  in  exact  con- 
formity to  the  doctrine  of  the  elementary  writers  as  well  as  of 
the  decided  cases.  UA  carrier  is  liable  for  negligence  in  its 
construction  or  maintenance  in  repair  of  its  station  approaches, 
station  buildings,  ....  and  station  platforms":  Pierce  on 
Railroads,  275,  276,  and  notes.  "A  carrier  is  also  liable  for 
a  failure  to  adequately  light  its  stations  and  platforms,  and 
for  negligent  obstructions  on  station  platforms,"  etc:  2  Am. 
<fe  Eng.  Ency.  of  Law,  title  "Carriers,"  p.  760,  and  notes, 
especially  note  4.  See  the  charge  of  Maule,  J.,  to  the  jury,  as 
112  reported  in  Martin  v.  Oreat  Northern  Ry.  Co.,  16  Com.  B. 
179,  and  also  the  judgment  of  Dillon,  Justice,  in  McDonald 
v.  Chicago  etc.  R.  R.  Co.,  26  Iowa,  124,  96  Am.  Dec.  114,  and 
the  note  of  Judge  Redfield  to  the  last-cited  case  in  2  Redfield'a 
Railway  Cases,  532. 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
circuit  court  be  affirmed. 

Pope,  J.  I  shall  not  undertake  to  state  anew  the  facts 
upon  which  this  contention  is  based.  The  opinions  of  the 
senior  members  of  this  court  have  already  set  them  forth 
clearly  and  distinctly.  I  would  content  myself  with  a  gen- 
eral concurrence  in  the  opinion  of  Hr.  Justice  McQowan,  if 
it  were  not  the  fact  that,  in  my  judgment,  it  should  be  con- 
sidered as  applying  to  the  facts  of  this  case,  and  not,  as  a  gen* 
eral  rule,  applicable  to  all  sets  of  cases  where  accidents  occur 
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by  reason  of  defective  approaches  to  stations  at  which  passen- 
gers board  railroad  trains  for  passage  thereon.  In  my  judg- 
ment, railroad  companies  should  not  be  held  responsible  for 
extraordinary  care  in  making  and  keeping  in  repair  such 
approaches  to  stations  for  passengers,  except  in  those  in- 
stances where  bridges  or  trestles  on  their  property  are  used  as 
a  part  of  such  approaches  which  such  railroads  use  in  the 
approaches  to  such  stations,  and  over  which  they  invite  pas- 
sengers to  enter  their  property  for  the  purpose  of  taking  pas- 
sage in  their  cars.  Iu  the  case  at  bar  it  is  admitted  that  the 
railroad  company  in  question  invited  persons  wishing  passage 
in  its  cars,  by  day  and  by  night,  to  reach  their  cars,  to  embark 
thereon,  by  crossing  a  trestle  ten  feet  high,  with  a  flooring 
upon  such  trestle  so  open  that  the  plaintiff  fell  through  the 
same,  thereby  inflicting  serious  wounds  and  bruises.  Using 
this  trestle  as  a  bridge,  the  railroad  company,  in  my  judg- 
ment, were  required  to  exercise  extraordinary  care  to  prevent 
injuries.  This  was  not  done.  The  flooring  was  not  only  not 
close,  but  no  lamps  were  lighted.  They  should  respond  in 
damages  for  such  negligence. 

With  these  restrictions  upon  the  application  of  the  doctrine 
of  extraordinary  care,  I  concur  in  the  opinion  of  Mr.  Justice 
McGowan.  __ 

Mr.  Chief  Juanci  Molvnt  dissented,  on  the  ground:  1.  That  the  testi- 
mony of  the  witness  Bernard,  tending  to  show  negligence  on  the  part  of  the 
defendant  company  at  places  and  times  other  than  that  where  the  accident 
which  was  the  subject  of  inquiry  occurred,  was  not  admissible;  2.  That  in 
cases  like  the  present  one  all  that  is  required  of  a  railroad  company  is,  to 
exercise  ordinary  care  in  providing  reasonably  safe  approaches  to  its  ears.  . 

Railroads— Depot  Affroachn,  Duty  to  Keep  in  Satb  Condition.— 
It  is  the  duty  of  a  railway  oompany  to  keep  a  recognized  way  to  and  from 
its  depot  in  a  reasonably  safe  condition  for  the  passage  of  the  public:  Cross 
▼•  Lake  Shore  etc  Ry.  Co.,  69  Mich.  363;  13  Am.  St.  Rep.  399,  and  note; 
Delaware  etc  R.  R.  Co.  v.  Traulwein,  52  N.  J.  L.  169;  19  Am.  St  Rep.  442, 
and  note;  Moses  y.  Louisville  etc.  R.  R.  Co.,  39  La.  Ann.  649;  4  Am.  St.  Rep. 
231,  and  note;  Alabama  etc  R.  R.  Co.  v.  Arnold,  84  Ala.  159;  5  Am.  St.  Rep. 
864,  and  note;  White  ▼.  Cincinnati  etc  Ry.  Co.,  89  Ky.  478;  Collins  r.  Toledo* 
etc.  Ry.  Co.,  80  Mich.  390;  Cok  ▼.  Lake  Short  etc  Ry.  Co.,  81  Mich.  156; 
Burnham  ▼.  Wabash  etc  Ry.  Co..  91  Mioh.  523. 
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WoODWAED   t7.    WoODWARDl 
pi  (toon  Canetnu.  919.) 

Iff—  lhnriVAJL— JUohts  or  PuncHA***.— The  lien  of  a  Jndg- 
remed  within  the  time  allowed  by  etataea,  after  its  expiration 
by  InBiUtion,  cannot  relate  back  ao  at  to  defeat  the  title  of  a  botmJUe 
psuxhaeer  of  the  debtor*!  urunerly  between  the  date  when  the  original 
judgment  lien  expired  by  limitation  and  the  revival  thereof. 

JVMMBR    LlDI — BSTOTAL— BlOHTB    0*    IlTTBBMZDlAt*    PtTBCHAAXBS.— 

The  reriral  of  a  jnogment  and  of  fit  Men  which  hat  expired  by  limita- 
tion is  ■abject  to  the  rights  of  btma  fide  pnrchaeara  or  enxntinhraneen 
wxthont  notiee  acquired  daring  the  suspension  of  such  lien. 

Hendsno*  Brother^  for  the  appellant. 
Croft  and  Chafm^  for  the  appellee. 

***  McGowah,  J.  Joshua  Madison  Woodward  died  intes- 
tate in  18S9,  and  this  action  was  instituted  by  his  heirs  to 
partition  his  estate.  He  was  seised  of  an  undivided  half 
interest  in  a  certain  tract  of  land,  his  brother,  D.  Hagood 
Woodward,  being  seised  of  the  other  moiety  thereof. 

It  seems  that  the  rights  of  all  the  parties  have  been  adjusted, 
except  the  conflicting  claims  of  D.  Hagood  Woodward  on  the 
one  part,  and  George  W.  Croft  and  S.  EL  Meyers  on  the  other 
part,  as  to  the  interest  in  the  share  of  one  of  the  heirs  of  the 
estate,  vis:  J.  L.  Woodward,  against  whom  Meyers  and  Mar- 
cus had  a  judgment,  which  was  entered  on  Oetober  6, 1880, 
upon  which  execution  was  issued  and  returned  nulla  bona 
within  three  days  thereafter.  Another  execution  was  issued 
on  October  16, 1882,  and  returned  nulla  bona  on  July  20, 1885. 
This  judgment  was  revived  by  order  of  Judge  Wallace  on 
October  9,  1891,  so  as  to  have  "the  force,  form,  and  effect  of 
the  former  recovery.**  Accordingly,  under  this  judgment 
thus  revived,  the  interest  of  the  said  judgment  debtor,  J.  L. 
Woodward,  was  duly  sold  and  conveyed  by  the  sheriff  of 
Aiken  cosnty,  on  sales  day  in  January,  1892,  to  O.  W.  Croft 
and  8.  H.  Meyers,  who  claim  the  interest  of  the  said  judgment 
debtor  in  the  land  by  virtue  of  the  sheriffs  deed.  This  claim 
of  title  was  contested  by  D.  Hagood  Woodward,  a  brother  of 
the  judgment  debtor,  who  claims  that  he  has  title  to  the  said 
land  by  virtue  of  a  deed  of  conveyance  from  his  brother,  the 
judgment  debtor,  bearing  date  August  18, 1891.  Under  this 
state  of  facts  the  question  was  whether  the  alienee  of  the 
judgment  debtor  should  prevail  against  the  sheriff's  deed, 
for  the  reason  that  the  debtor  sold  and  conveyed  the  land 
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in  the  interval  of  time  between  October  5, 1890,  when  the 
ten  year  lien  on  the  judgment  expired,  and  Ootober  9,  1891, 
when  the  judgment  was  "revived";  upon  the  ground,  as 
insisted,  that  during  that  interval  oft  time  there  was  no  active 
living  lien  which  authorized  a  levy  and  sale  by  the  sheriff. 

*#1  His  honor,  Judge  Witberspoou,  held  as  follows:  1* 
That  the  judgment  obtained,  October  5,  1880,  by  Meyers  and 
Marcus  against  Joshua  L.  Woodward,  created  a  lien  from  the 
date  of  its  entry  for  the  period  of  thirteen  years;  9.  That  the 
defendants  G.  W.  Croft  and  SL  H.  Meyers,  as  purchasers  at 
sheriff's  sale  under  said  judgment,  acquired  the  undivided 
interest  of  Joshua.  L.  Woodward  in  the  real  estate  sought  to 
be  partitioned  in  the  above-entitled  action;  3«  That  against 
the  aforesaid  judgment  the  judgment  debtor,  Joshua  L.  Wood* 
ward,  is  entitled  to  the  homestead  exemption  as  provided 
under  the  constitution  of  1868." 

Prom  thia  judgment  D.  HafOtyd  Woodward  appeals  to  this 
court  on  the  following  grounder  1.  That  his  honor  erred 
in  holding  as  matter  of  law  "that  the  judgment  obtained 
October  5,  1880,  by  Meyers  and  Marcus  against  Joshua  L. 
Woodward  created  a  lien  from  the  date  of  the  entry  for  the 
period  of  thirteen  years";  whereas  he  should  have  held  that 
said  judgment  only  created  a  lien  for  ten  years  from  such 
entry;  2.  That  his  honor  erred  in  finding  as  a  matter  of  law 
"  that  the  defendants  Gk  W.  Croft  and  S.  H.  Meyers,  as  pur* 
chasers  at  the  sheriff's  sale  under  said  judgment,  acquired 
the  undivided  interest  of  J.  L.  Woodward  in  the  real  estate 
sought  to  be  partitioned'7;  whereas  he  should  have  held  that 
the  defendant  D.  Hagood  Woodward  acquired  a  valid  title 
to  said  land  by  virtue  of  his  deed  from  J.  L.  Woodward,  when 
said  judgment  had  lost  its  lien;  3.  That  his  honor  erred  in 
not  finding  as  matter  of  law  that  the  undivided  interest  of 
J.  L.  Woodward  in  the  land  in  question  claimed  by  Joshua 
L.  Woodward,  and  deeded  by  him  to  D.  Hagood  Woodward 
on  August  18.  1891,  was  then  exempt  as  the  "  homestead  " 
exemption  of  Joshua  L.  Woodward,  and  as  such  passed  under 
his  deed  to  bis  brother,  and  was  not  subject  to  attachment, 
levy,  and  sale;  4  That  hie  honor  erred  as  matter  of  law  in 
declaring  as  unconstitutional  that  portion  of  the  homestead 
act  of  December  24,  1880,  which  applied  ite  provisions  of 
exemption  to  any  judgment  obtained  upon  any  right  of  action 
arising  subsequent  to  the  ratification  of  the  constitution  of 
the  state. 
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Section  $10  of  the  code  declares  that  "final  judgments 
entered  *••  in  any  court  of  record  in  this  state  subsequent 
to  the  twenty-fifth  day  of  November,  1873,  shall  constitute  a 
lien  upon  the  real  estate  of  the  judgment  debtor  in  the  coun- 
ties where  the  same  are  entered,  for  a  period  of  ten  years  from 
the  date  of  entry  of  such  judgments.  ....  Provided,  how* 
ever,  that  the  plaintiff  in  such  judgments  may  at  any  time 
in  three  years  after  the  active  energy  has  expired  revive  the 
judgment  with  like  lien  as  in  the  original,  for  a  like  period, 
by  service  of  a  summons  on  the  debtor,  as  provided  by  law, 
requiring  him  to  show  cause,  if  any  he  can,  at  the  next  term 
of  the  court  for  his  county,  why  such  judgment  should  not  be 
revived;  and  if  no  good  cause  be  shown  to  the  contrary,  then 
it  shall  be  decreed  that  such  judgment  is  revived  according 
to  the  force,  form,  and  effect  of  the  former  recovery,"  etc 
This  provision  of  law,  especially  the  peculiar  proviso,  has 
given  rise  to  some  novel  questions.  This  court  has  had 
occasion  to  interpret  it  in  some  particulars,  but  new  questions 
still  arise. 

In  the  case  of  King  v.  Belcher,  80  S.  C.  381,  it  was  held 
that  subdivision  2  of  the  amending  act  of  1885  did  not  have 
retrospective  effect,  so  as  to  repeal  the  proviso  of  the  section 
as  to  judgments  entered  after  1873  and  before  1885.  But  as 
to  all  such  judgments,  the  plaintiff  might  revive  at  any  time 
within  the  three  years  of  grace  allowed.  In  the  case  of  Ex 
parte  Witte  Brothers,  82  S.  C.  226,  it  was  held  that  the  plain- 
tiff might  revive  his  judgment  during  the  running  of  the 
original  ten  years,  with  the  effect,  not  of  creating  a  new  and 
independent  judgment,  but  of  reviving  an  old  one,  with  a  like 
lien  of  ten  years;  and  this  revived  lien,  having  been  created 
before  the  expiration  of  the  first  ten  years,  of  course  connected 
with  it,  giving  a  continuous  and  unbroken  lien  during  the  new 
life  of  the  revived  judgment. 

As  we  understand  it,  the  summary  proceedings  to  revive  a 
judgment  is  in  the  nature  of  a  scire  facias,  which,  it  is  well 
understood,  is  not  a  new  suit,  but  the  continuation  of  an  old 
one:  See  Freeman  on  Judgments,  sees.  848,  344.  The  author- 
ity to  issue  an  execution  on  a  revived  judgment  is  based  on 
the  original  judgment,  which,  being  revived,  retains  its  rela- 
tive rank  as  to  other  liens.  It  is  therefore  clear,  that  as  to 
*•*  the  original  parties  to  the  judgment,  the  plaintiffs  in  the 
judgment  had  a  lien  upon  all  the  property  of  the  judgment 
debtor  then  owned  or  to  be  thereafter  acquired  by  him,  from 
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the  date  of  the  original  judgment,  October  5,  1880,  to  the 
-expiration  of  the  original  lien  of  ten  years  (1890);  that  they 
had  the  right  to  revive  at  any  time  within  the  original  ten 
years  and  the  three  years  additional,  with  the  effect  of  creat- 
ing a  revived  lien  with  like  effect  as  in  the  original  and  for  a 
like  period,  which  lien  they  still  have  upon  all  the  real  estate 
•of  the  defendant  in  execution  down  to  the  present  time. 

Conceding  this,  however,  it  is  claimed  that  the  case  at  bar 
raises  a  new  question,  which  is  now  for  the  first  time  before 
this  court;  that  this  is  not  a  case  between  the  original  parties 
to  the  judgment,  like  that  of  Ex  parte  Witte  Brothers,  82  S.  C, 
226,  but  that  the  rights  of  a  third  party  have  intervened;  that 
D.  Hagood  Woodward  purchased  the  property  in  question 
from  the  judgment  debtor  on  August  18,  1891,  during  the 
break  in  the  lien  from  October,  1890,  to  the  revival  of  the 
judgment  on  October  9,  1891;  and  that  as  to  such  purchase 
by  a  stranger  to  the  record,  the  lien  of  the  revived  judgment 
could  not  relate  back  to  the  time  of  such  purchase,  so  as  to 
avoid  the  title  of  the  purchaser  for  value.  This  is  the  precise 
point  of  the  case,  and  is  truly  a  new  question  in  this  state. 
The  principle  involved  has  been  much  discussed  elsewhere. 
The  cases  upon  the  subject  are  not  entirely  in  accord.  But, 
as  we  think,  the  weight  of  authority,  upon  the  facts  as  stated, 
supports  the  claim  of  the  bona  fide  purchaser  without  notice, 
after  the  active  energy  of  the  judgment  has  been  lost  and 
before  revival. 

Mr.  Freeman,  at  section  879,  says  a  judgment  may,  through 
various  circumstances,  seem  to  be  no  longer  of  any  force  or 
effect,  and  may  afterwards,  by  virtue  of  some  judicial  pro- 
ceedings, be  restored  to  its  former  condition.  From  its  insep- 
arable connection  with  the  judgment  the  lien  may  seem  first 
to  lose  and  then  to  regain  its  vitality.  The  restoration  of  the 
judgment  and  of  its  lien  are  always  subject  to  the  rights 
acquired  during  their  temporary  suspension.  The  same  dis- 
tinguished author,  at  page  881  of  his  book  on  Judgments, 
says:  "The  vacation  of  a  judgment  by  order  of  the  court, 
like  its  extinguishment  by  *•*  the  operation  of  a  forthcom- 
ing bond,  leaves  the  judgment  debtor  at  liberty  to  dispose  of 
and  encumber  his  real  estate,  as  if  the  judgment  had  never 
been  rendered.  Upon  a  reversal  of  the  order  of  vacation  the 
judgment  creditor  is  restored  to  all  his  rights,  except  so  far  only 
-that  his  restoration  cannot  prejudice  persons  not  parties  to 
the  suit,  in  relation  to  any  interest  they  have  acquired  dur- 
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ing  the  vacation.  But  liens  existing  in  subordination  to  thst 
of  the  judgment  at  the  date  of  its  vacation  will  occupy  a  like 
subordinate  position  after  its  restoration.  u  When  the  order 
vacating  a  judgment  is  set  aside  the  lien  is  revived  in  all  its 
pristine  rigor,  and  is  as  effective  as  before  the  order  was  made, 
except  as  to  rights  acquired  in  the  mean  time.  .  .  .  So  if  a 
judgment  be  satisfied  by  the  sale  of  property,  the  vacation  of 
the  sale  revives  the  judgment,  so  that  it  has  precedence  over 
junior  judgment  liens,  which  accrued  prior  to  the  vacating  of 
the  sale.  Generally,  the  revival  of  a  judgment  operates  pros- 
pectively only,  and  does  not  impair  conveyances  made  prior 
to  such  revival,"  citing  King  v.  Harru,  84  N.  Y.  830,  and 
Coombi  v.  Jordan,  3  Bland,  284,  22  Am.  Dec  236. 

This  latter  case  cited  was  well  and  fully  considered,  giving 
the  history  of  liens  upon  real  estate  from  the  earliest  times. 
Among  other  things,  he  condemned  the  doctrine  we  are  con- 
sidering as  follows:  "And  therefore  if  a  plaintiff,  after  the 
time  allowed  for  suing  out  execution,  revives  his  judgment, 
his  attendant  lien  can  only  operate  prospectively,  and  not 
with  any  retrospective  effect,  so  as  to  overreach  any  inter- 
mediate encumbrances  or  alienations;  for  although,  as  between 
the  parties  to  the  judgment  when  revived,  it  may  be  permitted 
to  operate  as  a  lien  upon  the  property  of  the  defendant  from 
its  date;  yet  as  a  legal  relation  is  never  suffered  to  work  a 
wrong,  it  cannot  be  permitted  to  bind  the  property  as  against 
any  intermediate  encumbrancer  or  bona  fide  purchaser  without 
notice,  but  from  the  date  of  its  revival,"  citing  a  number  of 
authorities.  (iAnd  so,  too,  as  to  deeds,  to  the  validity  of 
which  recording  is  necessary,  the  recording  of  them  after  the 
time  prescribed  is  not  allowed  to  affect  by  relation  the  rights 
and  interests  of  intervening  purchasers  or  creditors,7'  etc.  It 
seems  that  the  doctrine,  as  to  the  effect  of  a  revival  under  the 
circumstances  stated,  ***  leaves  untouched  the  rights  of  the 
parties  to  the  judgment  and  the  relative  rank  of  all  lie»6 
acquired  before  the  judgment  lost  its  active  energy,  and  pro- 
tects only  the  rights  of  innocent  third  parties;  in  the  view  as 
stated,  "that  it  would  be  against  principle,  and  work  manifest 
injustice,  to  give  to  it  this  retrospective  operation^  so  as  to 
extinguish  the  intermediately  acquired  rights  of  third  persons." 

From  the  view  which  the  court  takes  as  to  the  first  ques- 
tion, it  will  not  be  necessary  to  consider  the  second,  as  to  the 
right  of  the  judgment  debtor  to  a  homestead  in  the  premises, 
which  is  the  subject  of  the  contention. 
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The  judgment  of  this  court  is,  that  the  judgment  of  thfr 
circuit  court  be  reversed,  and  the  case  remanded  for  such* 
further  proceedings  as  may  be  considered  necessary  to  carry- 
out  the  conclusions  herein  announced. 

Mr.  Chief  Justine  MoIvsb  and  Mr.  Justice  Pope  concurred! 
in  the  result  __ 

Judgmkht  Limns— RiTCTAir— Bmor  or.— The  lien  can  operate  only  pros- 
pectively titer  the  revival  of  a  judgment,  and  not  so  ae  to  overreach  any 
antecedent  alienations  or  encnmbranoes:  Coombs  v.  Jordan,  3  Bland,  884;  22* 
Am.  Deo.  286;  Bank  r.  Wells,  12  Mo.  861;  61  Am.  Dec  163.  A  judgment, 
lien  is  not  extended  beyond  ten  years  by  a  revival  of  the  judgment 
within  the  ten  years,  as  against  a  bona  fide  mortgage  lien  accruing  after  the 
docketing  and  before  the  revival:  Mower  v.  Kip,  6  Paige,  88;  29  Am.  Deo. 
748,  and  note.  A  purchaser  of  land  having  notice  of  a  judgment  against 
the  vendor,  of  which  the  lien  has  expired  by  the  running  of  the  statutory 
period,  is  not  necessarily  a  purchaser  mala  fids  within  the  meaning  of  the- 
statute,  so  as  to  be  affected  by  the  lien  notwithstanding  the  efflux  oi  times. 
PeUU  ▼.  Shepherd,  6  Paige,  493;  28  Am.  Dec  437,  and  note. 
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[89  South  Cabolxva,  281.] 

Bauks— Chbttficate  ov  Dkposit — Parol  Evidence  to  Vary. — When,  Inr 
an  action  against  an  incorporated  bank  to  recover  money  deposited 
therein,  it  appears  that  the  money  was  paid  to  the  president  of  the  de- 
fendant bank,  who  had  previously  been  manager  of  a  private  bank,  and 
who  gave  the  plaintiff  a  certificate  of  deposit  signed  by  hira  as  "man- 
ager," certifying  that  the  plaintiff  had  "  deposited  with  him  as  manager  m 
the  sum  claimed,. but  in  no  way  referring  to  any  bank,  parol  evidence  ist 
not  admissible  to  show  that  such  bank  president  assured  the  plaintiff 
depositor  at  the  time  that  the  money  would  be  deposited  with  the  de- 
fendant bank,  and  that  the  certificate  was  intended  as  evidence  of  snob, 
fact,  in  the  absence  of  proof  that  such  bank  president  had  authority  to 
receive  deposits  or  make  such  contract,  or  had  ever  been  designated  or 
had  signed  his  name  as  manager  of  the  defendant  bank.  Nor  does  the 
fact  that  the  action  is  not  brought  on  the  certificate  render  such  evi- 
dence admissible,  because  as  soon  as  it  appears  that  the  oontraot  is  in* 
writing  the  parties  are  limited  to  the  written  evidence  of  its  terms. 

Banks— Cxrtuioatb  of  Deposit— Parol  Evidrnom  to  Vary.— A  certifi- 
cate of  deposit  promising  to  repay  a  certain  sum  of  money  at  a  time- 
^     stated,  with  interest  at  a  specified  rata*  oannot  be  explained  or  varied' 
by  parol  evidence. 

Xvtmvob— Pboduotiom  op  Papmbs.—  When  a  written  instrument,  suoh  a* 
a  certificate  of  deposit,  forming  the  basis  of  a  eaase  of  action,  is  in  court, 
it  may  be  called  for  without  notioe  to  produce,  and  evidenoe  of  pay- 
ments of  interest  on  such  certificate  is  admissible  to  contradict  testis 
■sony  that  the  defendant  had  never  paid  interest  on  suoh  certificates. 
Ax.  ScRar.,  Vol  XXXIX.-U 
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oar  CnxmcAn  or  DaFOeTt.— When,  in  aa 
incorporated  bank  to  recover  money  paid  fo  its  preeidea^ 
who  gave  the  depositor  a  certificate  of  deposit  signed  by  him  as  "  man* 
agar,"  certifying*  that  the  depositor  had  deposited  with  him  as  "man* 
agar*  the  ansa  claimed,  bat  in  no  way  referring  to  any  hank,  the  defense 
is  that  the  money  was  deposited  to  the  credit  of  such  bank  president  at 
"manager,"  and  not  to  the  credit  of  the  pfaintit£  it  is  error  to  charge 
that  if  it  was  paid  to  snch  presideut  to  be  deposited  in  hit'  bank*  and 
was  so  deposited,  the  bank  is  liable,  though  it  was  not  his  duty  to 
receive  drpesita,  without  qualifying  the  charge  to  the  afreet  that  sack 
hank  would  ha  liable  only  in  case  the  money  want  into  its  eu«*^ly  and 
control  as  the  money  of  plaintiff. 

Hans— Liability  on  CwrnncAT*  or  Deposit. — Whan,  in  an  acitua 
against  an  incorporated  bank  on  a  certificate  of  deposit  to  recover  the 
sum  earned  therein,  there  is  nothing  on  the  fees  of  such  certificate  to 
show  that  the  hank  is  liable  for  the  amount,  except  that  it  hi  signed  by 
the  president  of  such  bank  as  "manager,"  the  word  ''manager"  after 
bis  name  is  not  evidence  that  he  had  authority,  or  was  contracting  for 
the  bank,  in  receiving  the  deposit. 

Bajiks— Driwits— Acthobjtt  to  Recbtyk— Burden  o*  Proof. — In  aa 
action  against  a  hank  to  recover  a  deposit  paid  to  its  president  at 
"manager,"  the  burden  of  proof  is  upon  the  depositor  to  show  that 
snch  president  has  authority,  express  or  implied,  to  receive  deposits, 
aud  that  the  deposit  in  suit  was  actually  received  by  the  bank  aa  the 
money  of  the  plaintiff  depositor. 

Haw  Trial— Practic*. — Refusal  to  grant  a  new  trial  on  the  facte  is  not 
ground  for  review  on  appeal. 

Action  to  recover  money  alleged  to  have  been  deposited  in 
bank.  Judgment  for  plaintiff  and  defendant  appealed,  assign- 
ing, among  others,  the  following  errors:  u7.  Because,  in  his 
charge  to  the  jury,  that  'if  the  money  was  handed  to  Mr. 
Iredell  to  be  deposited  in  the  Commercial  Bank  of  Columbia, 
South  Carolina,  and  was  so  deposited,  and  went  into  the  cus- 
tody and  control  of  the  defendant  bank,  the  bank  would  be 
liable,  notwithstanding  it  was  not  one  of  the  duties  of  the 
president  to  receive  deposits,'  etc.  His  honor  did  not  qualify 
the  charge  by  any  addition  to  the  effect  that  the  bank  would 
be  liable  only  in  case  the  money  went  into  its  custody  or 
control  as  the  money  of  the  plaintiff;  8.  Because  his  honor 
charged  the  jury  that  if  they  believed  *from  the  evidence 
that  Mr.  Iredell,  the  president  of  the  defendant  bank, 
asserted  at  the  time  the  deposit  was  made,  or  the  money 
was  left  with  him,  that  the  certificate  delivered  to  the  plain* 
tiff  was  the  certificate  of  the  bank,  and  that  the  bank 
would  be  responsible  therefor;  and  that  this  assertion  was 
made  under  circumstances  which  would,  in  his  opinion,  give 
the  plaintiff  a  right  to  believe  that  it  was  an  acknowledgment 
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of  the  bank,  of  which  he  was  then  president,  and  that  it  was 
with  that  bank  the  money  was  deposited,  and  with  which  the 
plaintiff  was  then  dealing,  and  that  the  plaintiff  was  not  deal- 
ing with  him  individually,  and  the  plaintiff  did  at  the  time 
believe  that  such  certificate  was  the  acknowledgment  and  act 
of  the  defendant  bank,  then  I  charge  you  that  the  defendant 
is  liable  therefor';  9.  Because  his  honor  did  not,  upon  the7 
request  of  the  defendant,  qualify  his  charge,  'that  the  princi- 
pal is  liable  to  third  persons  for  the  frauds,  deceits,  conceal- 
ments, and  misrepresentation  of  his  agent  in  the  course  of  his 
employment,9  by  the  statement  that  it  was  only  for  the  frauds 
of  such  agent  in  the  conduct  of  the  business  committed  to 
him;  10.  Because  his  honor  refused  defendant's  first  request 
to  charge  '  that  the  ordinary  duties  of  a  president  of  a  bank 
do  not  authorize  him  to  receive  deposits,  and  the  depositor 
who  leaves  his  money  with  the  president  of  a  bank  is  not 
entitled  to  recover  the  amount  from  the  bank,  unless  it  is 
further  shown  that  the  money  was  actually  received  by  the 
bank  to  the  credit  of  the  depositor,  or  that  the  president  was 
specially  authorized  to  receive  deposits';  11.  Because  his 
honor  refused  to  charge  defendant's  second  request,  4that  if 
the  jury  believe  that  the  Bickley  money  was  placed  by  Cap- 
tain Iredell  to  his  credit  as  manager  of  the  old  bank  it  can. 
not  be  said  to  have  reached  the  bank  as  the  money  of  the 
plaintiff';  12.  Because  his  honor  refused  defendant's  fifth 
request  to  charge  '  that  there  is  nothing  on  the  face  of  the 
instrument  sued  on  in  this  case  to  show  that  the  defendant  is 
responsible  for  the  amount,  and  the  word  "  manager"  after  his 
name  does  not  of  itself  indicate  that  he  was  contracting  for 
the*  new  bank ';  IS.  Because  his  honor  refused  defendant's 
sixth  request  to  charge  '  that  if  the  jury  believe  that  Captain 
Iredell  did  tell  the  plaintiff  that  the  "  bank"  would  be  respon. 
sible  for  the  money,  if  he  understood,  or  should  have  under- 
stood, the  reference  to  be  to  the  old  bank,  the  jury  cannot  find 
for  the  plaintiff';  14.  Because  his  honor  refused  to  charge 
defendant's  seventh  request,  'that  the  burden  is  upon  the 
plaintiff  to  show  that  the  president  of  the  bank  had  the 
authority  to  receive  deposits ';  15.  Because  his  honor  refused 
defendant's  motion  for  a  new  trial,  upon  the  ground  thai  the 
verdict  was  contrary  to  the  law  and  the  evidence." 

LyU*  and  Mvller,  for  the  appellant. 
•/.  8.  Verner,  for  the  appellee. 
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■  McItol  C.  J.  The  action  in  this  case  was  brought  by 
pjrirtiT  to  recover  from  the  defendant  the  sum  of  eight 
h-zr-irrd  dcllara.  besides  interest,  alleged  to  have  been  depos- 
ited with  defendant  by  the  plaintiff.  The  complaint  contains 
paragraphs:  1.  The  allegation  that  defendant  is  a  cor- 
duly  organised  under  the  laws  of  the  state  for  the 
pcrpoee  of  carrying  on  a  general  banking  business  in  the  city 
of  Gx  ambit;  *  That  on  the  21st  of  October,  1890,  the  plain- 
t£5  deposited  with  defendant  the  above-mentioned  sum  of 
t-y«t.  which  said  sum  defendant  promised  to  pay  to  the 
puLinu5*s  order  one  year  after  said  date,  with  interest  thereon 
at  the  rate  of  six  per  centum  per  annum,  payable  semi-annu- 
ally frosn  said  date;  3.  That  the  said  sum  of  money,  with 
interest  a*  aforesaid,  is  now  due  by  plaintiff  to  defendant* 
and  ahhoogh  plaintiff  has  made  demand  for  the  payment 
thereof,  defendant  refuses  to  pay  the  same.  The  defendant 
answered,  admitting  the  allegations  contained  in  the  first 
paragraph,  bat  denying  each  and  every  other  allegation  con- 
tained in  the  complaint. 

For  a  better  understanding  of  the  questions  presented  by 
this  appeal  it  will  be  well  to  state  certain  facts,  as  to  which 
there  seems  to  be  no  dispute.  Some  time  in  March,  1889,  the 
defendant  corporation  was  chartered,  under  the  act  entitled, 
•An  act  to  provide  for  and  regulate  the  incorporation  of 
banks  in  this  state*9  (19  Stat,  212),  and  one  C.  J.  Iredell  was 
made  its  first  president,  and  was  such  at  the  time  of  the  trans- 
action ***  which  forms  the  basis  of  this  action.  For  several 
years  previous  to  the  incorporation  of  this  bank  the  said  C. 
J.  Iredell,  in  copartnership  with  one  Levi  Mets,  had  been 
conducting  a  private  bank,  under  very  much  the  same  name 
as  the  defendant  corporation,  which  was  under  the  manage* 
ment  of  said  Iredell,  and  he  was  in  the  habit  of  signing  his 
name  in  the  conduct  of  that  business,  "  C.  J.  Iredell,  man- 
ager." For  the  sake  of  convenience,  this  private  bank  will 
hereinafter  be  designated  as  the  "  partnership  bank,"  while 
the  defendant  corporation  will  be  designated  aa  the  "  char- 
tered bank."  There  was  testimony  tending  to  show  that, 
prior  to  the  organisation  of  the  ^chartered  bank,  the  plaintiff 
had  deposited  money,  on  more  than  one  occasion,  with  the 
partnership  bank,  receiving  certificates  of  deposit  signed  UC. 
J.  Iredell,  manager99;  and  there  was  also  testimony  tending 
to  show  that  after  the  chartered  bank  was  organized  the 
'nerohip  bank  discontinued  business,  and  Iredell  opened 
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An  account  on  the  books  of  the  chartered  bank  in  the  name 
of  "C.  J.  Iredell,  manager/'  upon  which  were  credited  collec- 
tions made  for  the  partnership  bank,  and  against  which 
checks  were  drawn  to  pay  claims  against  the  partnership 
bank.  Iredell  also  testified  that  he  proposed  to  organize  u  a 
depositors'  co-operative  association,"  which  he  intended  to 
carry  on  under  the  name  of  "  C.  J.  Iredell,  manager,"  but 
this  scheme  seems  to  have  fallen  through. 

At  the  trial,  and  while  the  plaintiff  was  on  the  stand  as  a 
witness,  a  paper  was  introduced,  of  which  the  following  is  a 

copy: 

M  Columbia,  S.  C,  October  21,  '90. 

44 1  hereby  certify  that  James  D.  Bickley  deposited  with 
C.  J.  Iredell,  manager,  eight  hundred  dollars,  payable  to  his 
order  upon  the  return  of  this  certificate  properly  indorsed.  It 
is  agreed  that  said  sum  of  money  shall  remain  on  deposit  for 
one  year  from  date  thereof;  that  interest  on  this  amount  shall 
be  at  the  rate  of  six  per  cent  per  annum,  payable  semi-annu- 
ally, [signed]     "C.  J.  Iredell,  Manager." 

Which  was  delivered  to  the  plaintiff  by  Iredell  when  he 
got  plaintiff's  money.  Against  the  objection  of  defendant, 
plaintiff  was  permitted  to  testify  to  the  conversation  which 
passed  between  Iredell  and  himself  at  the  time  the  paper  was 
**°  delivered  to  him,  to  the  effect  that  Iredell  assured  him 
that  his  money  would  be  deposited  with  the  chartered  bank, 
and  that  this  paper  was  intended  to  evidence  that  fact. 
Appellant  insists  that  this  parol  testimony  was  inadmissible, 
and  the  first  four  exceptions  raise  the  question  as  to  the 
admissibility  of  this  testimony. 

As  is  said  by  Mr.  Justice  Story,  in  ShanUand  v.  Corpora- 
tion  of  Washington,  5  Pet.  394:  "  It  is  certainly  very  difficult 
to  maintain  that  in  a  court  of  law  any  parol  evidence  is 
admissible  substantially  to  change  the  purpose  and  effect  of 
a  written  instrument,  and  to  impose  upon  it  a  sense  which 
its  terms  not  only  do  not  imply,  but  expressly  repel."  It  is 
quite  clear  that  the  terms  of  this  paper  not  only  do  not  imply, 
but  expressly  repel,  the  idea  that  the  chartered  bank  was  in 
any  way  bound  thereby,  or  in  any  way  referred  to  therein. 
On  the  contrary,  the  paper  in  express  terms  refers  to,  and 
purports  to  bind,  a  totally  different  person,  for  in  law  Iredell, 
as  manager  of  the  partnership  bank,  or  as  manager  of  the 
depositors'  co-operative  association,  and  as  president  of  the 
chartered  bank,  are  entirely  distinct  and  different  persons. 
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Bo  thai  •▼an  if  it  ahould  be  conceded  that  Iredell,  aa  presi- 
dent of  the  chartered  bank,  had  the  power  to  bind  the  bank 
by  aoch  a  paper  aa  this  (a  concession  which  I  am  not  now 
prepared  to  make),  there  is  nothing  whatever,  either  in  the 
body  of  the  paper  or  in  its  signature,  to  which  alone  we  can 
look,  which  shows  that  he  attempted  or  intended  to  exercise 
aoch  a  power.  The  rule  is  thus  stated  in  1  Greenleaf  on  Evi- 
dence, section  275:  u  When  parties  have  deliberately  put  their 
engagements  into  writing  in  such  terms  as  import  a  legal 
obligation,  witboot  any  uncertainty  as  to  the  object  or  extent 
of  such  engagement,  it  is  conclusively  presumed  that  the 
whole  engagement  of  the  parties,  and  the  extent  and  manner 
of  their  undertaking,  was  reduced  to  writing;  and  all  oral 
testimony  of  a  previous  colloquium  between  the  parties,  or  of 
conversation  or  declarations  at  the  time  when  it  was  com- 
pleted, or  afterwards,  as  it  would  tend,  in  many  instances, 
to  substitute  a  new  and  different  contract  for  the  one  which 
was  really  agreed  upon,  to  the  prejudice  ***  possibly  of  one 
of  the  parties,  is  rejected  ":  To  same  effect  see  Falconer  v.  Gar* 
rucm,  1  McCord,  209. 

It  is  very  possible  that  if  the  parol  testimony  in  question 
had  been  offered  to  show  of  what,  or  for  whom,  C.  J.  Iredell 
waa  manager,  it  would  have  been  competent  (inasmuch  as 
the  terms  of  the  paper  itself  did  not  disclose  that  fact)  under 
the  cases  of  Mechanic**  Bank  v.  Bank  of  Columbia,  5  Wheat 
326;  Baldwin  v.  Bank  of  Newbury,  1  Wall.  234;  Robertson  v. 
Pope*  1  Rich.  501;  44  Am.  Dec.  267;  Dupont  v.  Mt.  Pleaeant 
Ferry  Co^  9  Rich.  255.    But  here  the  evidence  was  offered 
for  no  such  purpose.     On  the  contrary,  it  was  offered  for  the 
purpose  of  showing  that  the  contract  upon  which  the  plaintiff 
sued  was  made  with  an  entirely  different  person  from  the  one 
named  in  the  paper  delivered  to  the  plaintiff  as  evidence  of 
said  contract,  the  paper  showing  that  the  contract  was  made 
with  C.  J.  Iredell,  manager,  while  the  parol  testimony  objected 
to  was  intended  to  show  that  it  was  made  with  the  chartered 
bank  through  its  president,  and  that,  too,  without  the  slight- 
est evidence  tending  to  show  that  the  president  had  any 
authority  whatever  to  make  such  a  contract,  or  had  ever,  in 
any  instance,  signed  his  name  as  manager  of  the  chartered 
bank,  or  had  in  any  way  ever  been  designated  as  such.     The 
cases  cited  to  show  that  a  receipt  may  be  explained  by  parol 
evidence  have  no  application,  as  the  paper  in  question,  an 

;nary  certificate  of  deposit,  has  none  of  the  elements  of  a 
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receipt*  bat,  on  the  contrary,  is  more  like  an  ordinary  promis- 
sory note,  for  it  is  certainly  an  obligation  to  pay  a  specified 
sum  of  money  at  a  time  stated,  with  interest  at  a  specified 
rate.  In  Miller  v.  Austen,  18  How.  218,  a  paper  practically 
identical  in  form  with  this,  was  held  to  be  a  note,  upon  which 
the  indorser  was  held  liable,  as  in  case  of  an  ordinary  note. 

The  respondent,  however,  relies  strongly  upon  the  case  of 
Steckd  v.  First  Nat.  Bank,  98  Pa.  St.  876,  reported  also  in  8» 
Am.  Rep.  758,  where  several  cases  are  collated  in  a  note. 
That  case  is  not  in  point  here  for  several  reasons.    The  open* 
ing  sentence  of  the  opinion  is  in  these  words:  "The  principal 
cause  of  complaint  in  this  case  is,  that  the  learned  judge  of 
the  court  below  withdrew  from  the  jury  *••  the  consideration 
of  the  question  of  fraud,  upon  the  ground  that  there  was  not 
sufficient  evidence  to  submit  it";  and  in  a  subsequent  part  of 
the  opinion  the  following  language  is  found:  "The  plaintiffs,, 
after  ascertaining  the  fraudulent  character  of  the  transaction, 
tendered  the  certificate  to  the  bank,  and  demanded  the  pay- 
ment of  the  original  deposit.     In  other  words,  they  rescinded 
the  contract  on  the  ground  of  fraud.     If  their  allegations  are- 
true,  they  had  a  right  to  do  so,  and  proceed  upon  the  original 
cause  of  action."     From  this  it  would  seem  that  the  action 
was  based  upon  the  ground  of  fraud,  and  as  fraud  and  mis- 
take constitute  exceptions  to  the  general  rule  as  to  the  admis- 
sibility of  parol  evidence  to  explain  or  vary  a  written  contract,, 
it  is  somewhat  difficult  to  understand  the  application  of  that 
case  to  the  one  now  under  consideration,  where  neither  fraud 
nor  mistake  is  alleged. 

Again,  in  that  case  the  deposit  was  made  over  the  counter 
of  the  bank  with  the  teller  of  the  bank,  in  the  presence  of  the* 
cashier,  officers  specially  charged  with  the  safekeeping  and 
handling  the  funds  of  the  bank,  while  here  the  deposit  i» 
claimed  to  have  been  made  with  the  president  of  the  bank,  ait 
officer  who  does  not  ordinarily  handle  the  funds  of  the  bank,, 
gives  no  bond,  and  who  was  not  shown  to  have  had  any* 
authority,  either  express  or  implied,  to  receive  deposits,  unless- 
such  authority  is  incident  to  his  office  as  president,  a  matter 
which  will  be  presently  considered.  Again,  in  that  case  it 
was  shown  that  the  plaintiffs  kept  a  regular  account  with  the 
bank,  and  were  in  the  habit  of  making  deposits  and  checking 
against  the  same  in  the  usual  manner,  while  here  the  trans- 
action now  in  question  seems  to  have  been  the  first  which  t he- 
plaintiff  claims  to  have  had  with  the  chartered  bank,  though 
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there  is  evidence  that  the  plaintiff  had  had  similar  trans- 
-actions  with  the  partnership  bank  through  the  said  C.  J* 
Iredell.  The  same  remarks  apply,  in  the  main,  to  the  eases 
.mentioned  in  the  note  in  39  Am.  Rep.  761,  the  strongest  of 
•which  is  Zeigler  v.  First  NaL  Bank,  93  Pa.  St  393,  in  favor  of 
plaintiff's  view,  where  it  also  appeared  that  the  plaintiff 
Zeigler,  could  not  read,  and  was  therefore  liable  to  be  more 
-easily  imposed  upon.  But  the  case  of  the  First  NaL  Bank  v. 
*•»  Williams,  100  Pa.  St.  125,  45  Am.  Rep.  365,  cited  in  the 
«ame  note  above  referred  to,  seems  to  be  more  like  the  case 
in  hand;  and  there  it  was  held  that  the  bank  was  not  liable 
ior  a  deposit  made  with  its  president  under  the  circumstances 
there  stated. 

It  is  urged,  however,  that  the  action  here  is  not  upon  the 
^written  certificate  of  deposit,  a  copy  of  which  has  been  set 
out  above,  and,  therefore,  the  principles  above  stated  do  not 
ripply.  As  has  been  heretofore  Raid  in  Park  v.  Brook*,  38  S.  C. 
-300,  it  is  never  technically  accurate,  though  quite  common, 
to  speak  of  an  action  on  a  note,  or  other  instrument  in  writ- 
ing, whereby  one  person  promises  to  pay  money  to  another, 
for,  "  properly  speaking,  a  note  is  never  the  cause  of  action, 
but  it  is  the  breach  of  the  promise  evidenced  by  the  note 
which  constitutes  the  cause  of  action,  and  the  action  is  upon 
such  breach,  and  not  upon  the  note."  So  here,  while  it  is 
<juite  true  that  the  plaintiff  does  not  set  out  the  certificate  of 
deposit  in  his  complaint,  but  simply  alleges  the  making  of 
the  deposit  of  a  certain  sum  of  money,  together  with  a  prom- 
ise to  pay  the  same  at  the  time  stated,  and  a  failure  on  the 
part  of  the  defendant  to  comply  with  such  promise,  yet  so 
soon  as  it  appeared  that  the  contract  had  been  reduced  to 
writing,  no  other  evidence  than  such  writing  could  be  resorted 
to  for  the  purpose  of  showing  what  were  the  terms  of  the 
-contract,  in  the  absence  of  any  allegation  of  fraud  or  mis- 
take. So  that  the  circumstances  that  the  action  does  not 
.purport  to  be  upon  the  certificate  of  deposit  cannot  affect  the 
question.  It  seems  to  me,  therefore,  that  in  any  view  which 
/may  be  taken  of  the  matter,  the  parol  evidence  objected  to 
•was  inadmissible;  and  this  being  so,  the  motion  for  a  nonsuit 
should  have  been  granted,  as  there  does  not  seem  to  be  any 
other  evidence  tending  to  show  a  contract  between  the  plain- 
tiff and  the  defendant  bank. 

While  this  would  be  sufficient  to  dispose  of  the  appeal,  yet 
"  may  not  be  amiss  to  consider  very  briefly  the  other  grounds 
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of  appeal.  The  fifth  ground  of  appeal  cannot  be  sustained. 
If  the  paper  in  question  was  in  court  at  the  time,  no  pre- 
vious notice  to  produce  it  was  necessary:  Reynold*  v.  Quat* 
tlebum,  2  Rich.  140.  Moreover,  the  object  was  to  contradict 
••4  the  testimony  of  C.  J.  Iredell,  by  showing  that  the  de- 
fendant had  paid  the  witness  interest  on  deposits  at  the  rate 
of  six  per  centum,  and  this  the  witness  might  have  proved 
without  reference  to  the  paper,  as  it  was  collateral  to  the 
issue  on  trial.  The  sixth  ground  has  been  disposed  of  by 
what  has  already  been  said. 

As  to  the  seventh  exception,  in  view  of  the  fact  that  the 
real  defense  was  that  plaintiff's  money  was  deposited  by 
Iredell  in  the  defendant  bank,  not  to  the  credit  of  the  plain- 
tiff, but  to  the  credit  of  Iredell,  manager,  it  seems  to  me  that 
the  charge  on  this  point  should  have  been  qualified  as  de- 
manded by  defendant's  first  request  to  charge. 

The  eighth  ground  complains  of  error  in  instructing  the 
jury  as  to  the  effect  of  the  view  which  might  be  taken  by 
them  of  the  testimony  hereinbefore  held  to  be  incompetent, 
And  under  that  holding  the  eighth  ground  must  be  sustained. 

The  ninth  ground  cannot  be  sustained,  for  the  charge  shows 
that  the  instructions  therein  referred  to  were  sufficiently 
guarded. 

The  tenth  ground  is  based  upon  a  misconception  of  the 
charge.  The  circuit  judge  did  not  refuse  to  charge  "that 
the  ordinary  duties  of  the  president  of  a  bank  do  not  author- 
ize him  to  receive  deposits/'  and  in  the  form  in  which  this 
exception  is  stated  it  cannot  be  sustained. 

The  eleventh  exception  cannot  be  sustained,  as  the  request 
upon  which  it  was  based  trenched  upon  the  province  of  the 
jury,  and,  moreover,  confined  the  issue  between  too  narrow 
limits. 

The  twelfth  exception  is  sustained.  It  is  the  province  of 
the  judge  to  construe  written  instruments,  and  certainly  there 
was  nothing  on  the  face  of  the  certificate  of  deposit  to  indi- 
cate that  the  defendant  bank  had  any  connection  with  it. 

The  thirteenth  exception  is  open  to  the  objection,  that  to 
charge  as  there  requested  would  require  the  judge  to  invade 
-the  province  of  the  jury,  by  instructing  them  as  to  the  force 
And  effect  of  the  testimony. 

***  The  fourteenth  exception  must  be  sustained.  If,  as 
the  circuit  judge  intinlated,  correctly,  as  I  think,  that  to 
receive  deposits  is  not  one  of  the  duties  incident  to  the  office 
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of  a  president  of  a  bank,  then  to  make  a  bank  responsible  for 
a  deposit  so  received  the  burden  of  proof  in  a  given  case  i§ 
upon  the  plaintiff  to  take  his  case  out  of  the  general  rule, 
either  by  showing  that  the  president  in  such  case  had  express 
authority  to  do  so,  or  that  such  authority  should  be  inferred 
from  all  the  circumstances  surrounding  the  transaction,  or 
that  the  money  of  the  depositor  was  actually  received  by  the 
bank  as  his  money,  in  either  of  which  cases  the  bank  would 
be  liable.  But  to  make  it  liable,  it  is  incumbent  on  the 
plaintiff  to  show  that  the  exceptional  circumstances  exisi. 
It  is  earnestly  insisted  by  counsel  for  plaintiff  that  it  is  a 
duty  incident  to  the  office  of  president  to  receive  deposits, 
and  therefore,  that  as  the  deposit  sued  for  in  this  case  was 
received  by  the  person  who  was,  at  the  time,  president  of  the 
defendant  bank,  the  bank  is  liable  even  if  nothing  else  is 
shown.  I  am  not  prepared  to  accept  this  doctrine.  On  the 
contrary,  it  seems  to  me  that  the  weight  of  authority,  as 
shown  by  the  cases  cited  by  appellant's  counsel,  as  well  as  of 
reason,  is  opposed  to  such  a  view.  The  authorities  cited  by 
the  counsel  for  plaintiff  to  sustain  his  view  rest  alone  upon 
the  case  of  Hazleton  v.  Union  Bank,  32  Wis.  34,  in  which  the 
point  here  under  consideration  was  not  really  decided,  though 
there  is  a  remark  in  that  case  which  does  sustain  plaintiff's 
view.  But  that  case  is  not  authoritative  here,  and,  so  Car  as 
the  point  under  discussion  here  is  concerned,  does  not  seem 
to  rest  upon  sound  principles.  In  addition  to  this,  the  ques- 
tion as  to  the  general  authority  of  a  president  to  receive 
deposits  does  not  properly  arise  in  this  case,  as  the  circuit 
judge  did  not  distinctly  pass  upon  this  question,  and  what 
he  did  say  seemed  rather  to  deny  such  general  authority  on 
the  part  of  the  president  of  a  bank. 

The  fifteenth  ground,  as  has  been  frequently  said,  raises  no 
question  which  this  court  can  properly  consider. 

***  It  seems  to  me,  therefore,  that  the  judgment  of  the  cir- 
cuit court  should  be  reversed,  and  the  case  remanded  to  that 
court  for  a  new  trial;  and  this  view  having  been  concurred 
in  by  the  other  members  of  the  court,  it  is  so  adjudged. 


Cibtificate*  oar  Deposit.— Bam  When  Bound  by  Though  n 
Namb  of  ah  Officer:  8m  the  extended  note  to  O'lfdUv.  Bradford,  42  Am, 
Deo.  576.  A  depositor  in  a  national  bank  requested  a  certificate  of  deposit 
.wing  interest  for  a  portion  of  his  deposit.  The  teller  gave  him  a  oertofi- 
irporting  to  be  issued  by  B.  &  Co.,  a* private  banking  firm,  and 
\  him  in  the  presence  of  the  cashier  of  the  bank  that  this  was  the 
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bank's  certificate.  The  member*  of  the  firm  were  the  managing  officers  of 
the  bank,  but  had  a  separate  place  of  business  in  the  aame  town.  The  hulk 
was  held  liable  to  the  plaintiff  for  the  amount  of  his  deposit:  Steckd  ▼.  FirH 
NaL  Bank,  93  Pa.  St.  376;  39  Am.  Rep.  758,  and  extended  note,  especially 
svt  page  761,  where  the  leading  question  involved  in  the  principal  case  is  dis- 
eased: lee  Fir*  Nat.  Bank  ▼.  William*,  100  Pa.  81  1*8;  4i  Am.  Rep.  365. 


Ferguson  v.  Harris. 

[89  South  Cabolzna,  828.] 

Mabried  Woman's  Contract. — A  note  given  by  a  married  woman  in  pay- 
ment for  material  used  in  the  construction  of  a  building  on  her  separate 
estate,  cannot  be  avoided  by  her  under  the  plea  of  her  disability  as  a 
married  woman  to  make  such  contract.  And  it  makes  no  difference 
that  she  signed  the  note  under  a  threat  from  the  payee  that  he  would 
file  a  mechanic's  lien. 

Married  Woman's  Contracts— Ratification  of  Unauthorized  Act.  —A 
married  woman  by  adopting  the  unauthorized  act  of  a  third  person  in- 
obtaining,  and  having  charged  to  her  account,  materials  used  for  the 
benefit  of  her  separate  estate,  is  bound  by  her  subsequent  express  prom- 
ise to  pay  therefor. 

Contracts— Consideration. — Moral  Obligation  to  pay  money  or  perform 
a  duty  is  a  good  consideration  for  a  subsequent  express  promise  to  do  so, 
even  if  there  was  originally  no  legal  obligation  to  perform. 

Benet,  McCullough  and  Parker,  for  the  appellant. 
Cothran,  WeU$,  Ansel  and  Cothran%  for  the  appellee, 

**•  McIver,  C.  J.  This  is  an  action  brought  by  the  plain- 
tiff, as  administratrix  of  L.  6.  Gline,  deceased,  to  recover  a 
certain  sum  of  money  for  which  the  defendant  had  executed 
her  note  to  said  Cline.  The  execution  of  the  note  was 
admitted  by  the  defendant,  but  she  set  up  three  defenses:  1. 
That  she  was  a  married  woman  at  the  time  that  the  contract 
was  executed,  and  she  had  no  power  to  make  such  a  contract; 
2.  That  there  was  no  consideration  for  the  contract  evidenced 
by  the  note;  8.  That  the  note  was  signed  under  duress.  The 
third  defense  was  very  properly  abandoned  at  the  trial,  as 
there  was  no  evidence  to  sustain  it.  As  to  the  first  defense, 
inasmuch  as  the  undisputed  facts  show  that  the  note  was 
given  for  a  bill  of  lumber  furnished  by  Cline,  and  **°  actu- 
ally used  in  the  construction  of  a  house  on  defendant's  land^ 
which  was  her  separate  estate,  it  is  difficult  to  see  how  such  a 
defense  could  be  sustained. 

So  that,  as  it  appears  to  us,  the  only  real  controversy  in  the 
case  arises  out  of  the  second  defense,  was  there  any  consider* 
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ation  for  the  notaf  For  a  proper  understanding  of  this  ques- 
tion, a  brief  statement  of  the  facte  is  necessary.  It  appears 
that  the  defendant,  being  desirous  of  having  a  house  built 
upon  her  separate  estate,  entered  into  some  arrangement 
with  the  firm  of  Gilreath  and  Harris  (the  latter  being  the 
husband  of  defendant),  who  were  engaged  in  the  business  of 
furnishing  building  materials,  the  nature  of  which  was  not 
very  clearly  disclosed  by  the  testimony.  The  undisputed 
facts  are,  however,  that  the  lumber  for  which  the  note  was 
given  was  furnished  by  Cline  and  used  in  the  construction  of 
defendant's  house,  and  the  bill  for  the  same  was  charged  to  the 
defendant  on  the  books  of  Cline.  After  the  lumber  was  fur- 
nished and  so  used,  Cline  demanded  payment  from  defend- 
ant, who  declined  to  pay  unless  Cline  would  deduct  the 
amount  of  an  account  which  Gilreath  and  Harris  held  against 
Cline,  which  deduction  Cline  declined  to  make,  alleging  that 
such  account  should  be  set  off  against  a  claim  which  he  held 
against  another  firm  of  which  Gilreath  was  a  member. 
Whereupon,  under  a  threat  from  Cline  that  he  would  file  a 
mechanic's  lien,  the  defendant  signed  the  note  in  controversy. 

Under  the  charge  of  the  circuit  judge,  the  jury  found  a 
verdict  for  the  plaintiff,  and  defendant  appeals  upon  the 
several  grounds  set  out  in  the  record.  Without  considering 
these  grounds  seriatim,  we  propose  to  consider  what  we  under- 
stand to  be  the  several  questions  made  thereby.  Inasmuch 
as  there  was  no  evidence  that  the  lumber  was  ever  charged 
to  Gilreath  and  Harris  on  the  books  of  Cline,  but,  on  the  con- 
trary, it  was  charged  to  the  defendant,  and  no  evidence  that 
Gilreath  and  Harris  were  ever  held  by  Cline  to  be  liable  to 
him,  the  question  whether  the  defendant,  being  a  married 
woman,  could  assume  the  payment  of  a  debt  due  by  a  third 
person  (Gilreath  and  Harris),  even  though  the  debt  was  con- 
tracted for  ***  articles  used  in  the  construction  of  a  house 
erected  on  defendant's  separate  property  and  for  her  use,  can* 
not  properly  arise  in  this  case,  and  need  not,  therefore,  be 
considered. 

Granting,  for  the  sake  of  the  argument,  that  Gilreath  and 
Harris,  without  previous  authority  from  defendant,  had 
ordered  the  lumber  from  Cline,  we  see  no  reason  why  the 
defendant  could  not,  after  receiving  the  benefit  of  the  lumber, 
adopt  the  previously  unauthorized  act  of  Gilreath  and  Harris, 
and  assume  the  payment  for  the  materials  used  for  the  bene- 
fit of  her  separate  estate;  and  especially  would  this  be  so  in 
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a  case  like  this,  where  the  undisputed  testimony  shows  that 
the  lumber  was  charged  to  her  and  not  to  Oilreath  and  Har- 
ris, thereby  demonstrating  that  the  credit  was  extended  to 
her  and  not  to  Gilreath  and  Harris.  It  is  very  true,  that  if 
Gilreath  and  Harris,  without  authority,  ordered  the  lumber, 
the  defendant  would  have  been  under  no  obligation,  either 
legal  or  moral,  to  accept  the  lumber,  but  might  with  perfect 
propriety  have  repudiated  the  unauthorized  act  of  Gilreath 
and  Harris.  But  when  she  accepted  the  lumber  and  allowed 
it  to  be  used  in  the  construction  of  the  building  which  she 
desired  constructed  on  her  separate  estate,  she  thereby 
assumed  at  least  a  moral  obligation  to  pay  for  the  same,  and 
when  by  her  subsequent  express  promise,  as  evidenced  by  the 
note  in  question,  she  agreed  to  pay  the  amount  of  the  lumber 
bill,  she  unquestionably  became  legally  liable  therefor. 

It  is  earnestly  urged,  however,  that  a  mere  moral  obligation 
is  not  sufficient  to  constitute  a  valid  consideration  for  an 
agreement  to  pay  money,  unless  such  moral  obligation  rests 
upon  a  previous  legal  obligation,  the  power  to  enforce  which 
has  been  lost  by  reason  of  some  positive  rule  of  law.  It  must 
be  admitted  that  the  weight  of  modern  authority  elsewhere 
does  seem  to  support  the  rule  invoked:  1  Parsons  on  Con* 
tracts,  434;  3  Am.  A  Eng.  Ency.  of  Law,  840.  But  the  dis- 
tinguished author  first  cited,  who  states  the  modern  rule  as 
follows:  "A  moral  obligation  to  pay  money  or  to  perform  a 
duty  is  a  good  consideration  for  a  promise  to  do  so,  where 
there  was  originally  an  obligation  to  pay  the  money  or  to  do 
the  duty,  which  was  enforceable  at  law  but  for  the  interference 
of  some  rule  of  law.  *•*  Thus,  a  promise  to  pay  a  debt  con- 
tracted during  infancy,  or  barred  by  the  statute  of  limitations 
or  bankruptcy,  is  good,  without  other  consideration,"  is  bound 
to  admit  that  the  modern  rule  is  not  u  very  creditable  to  the 
common  law."  Both  of  these  authors  admit  that  the  rule 
was  originally  otherwise.  The  new  departure,  as  it  may  be 
called,  seems  to  rest  upon  a  learned  note  to  the  case  of  Wen- 
nail  v.  Adney,  3  Bos.  &  P.  249.  It  seems  to  me,  however,  that 
a  more  correct  view  of  the  law  is  presented  in  a  note  to  the 
case  of  Comrtock  v.  Smith,  7  Johns.  89. 

All  of  the  authorities  admit  that  where  an  action  to  recover 
a  debt  is  barred  by  the  statute  of  limitations,  or  by  a  dis- 
charge in  bankruptcy,  a  subsequent  promise  to  pay  the  same 
can  be  supported  by  the  moral  obligation  to  pay  the  same, 
although  the  legal  obligation  is  gone  forever;  and  I  am  unable 
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to  peroeive  any  just  distinction  between  such  a  case  and  one  in 
which  there  never  was  a  legal,  bat  only  a  moral,  obligation 
to  pay.  In  the  one  case,  the  legal  obligation  is  gone  as  effect- 
ually as  if  it  had  never  existed,  and  I  am  at  a  loss  to  perceive 
any  sound  distinction  in  principle  between  the  two  cases.  In 
both  cases,  at  the  time  the  promise  sought  to  be  enforced  is 
made,  there  is  nothing  whatever  to  support  it  except  the 
moral  obligation,  and  why  the  fact  that,  because  in  the  one 
-case  there  was  once  a  legal  obligation,  which,  having  utterly 
disappeared,  is  as  if  it  had  never  existed,  should  affect  the 
-question,  I  am  at  a  loss  to  conceive.  If,  in  the  one  case,  the 
moral  obligation,  which  alone  remains,  is  sufficient  to  afford 
a  valid  consideration  for  the  promise,  I  cannot  see  why  the 
eame  obligation  should  not  have  the  same  effect  in  the  other. 
The  remark  made  by  Lord  Denman,  in  Eastwood  ▼.  Kenyon, 
11  Ad.  &  B.  438,  that  the  doctrine  for  which  I  am  contending 
44  would  annihilate  the  necessity  for  any  consideration  at  all, 
inasmuch  as  the  mere  fact  of  giving  a  promise  creates  a  moral 
obligation  to  perform  it,"  is  more  specious  than  sound,  for  it 
entirely  ignores  the  distinction  between  a  promise  to  pay 
money  which  the  promisor  is  under  a  moral  obligation  to 
pay,  and  a  promise  to  pay  money  which  the  promisor  is  under 
no  obligation,  either  legal  or  moral,  to  pay.  It  seems  to  me 
that  the  cases  relied  upon  to  ***  establish  the  modern  doc- 
trine, so  far  as  my  examination  of  them  has  gone,  ignore  the 
distinction  pointed  out  in  the  note  to  Comstock  v.  Smith,  7 
Johns.  89,  above  cited,  between  an  express  and  an  implied 
promise  resting  merely  on  a  moral  obligation,  for  while  such 
obligation  does  not  seem  to  be  sufficient  to  support  an  implied 
promise,  yet  it  is  sufficient  to  support  an  express  promise. 

But  whatever  may  be  the  rule  elsewhere,  it  seems  to  me 
that  in  this  state  the  rule  is,  that  "  a  moral  obligation  is  a 
sufficient  consideration  to  support  an  express  assumpsit  made 
after  the  obligation  incurred.  It  is  equivalent  to  a  previous 
request;  but  it  must  be  such  an  obligation  as  is  denominated 
by  moralists  *  perfect' — an  obligation  of  justice,  and  not  of 
benevolence  or  piety  merely":  McMorru  v.  Hemdon,  2  BaiL 
56;  21  Am.  Dec.  515.  In  that  case,  Harper,  J.,  in  delivering 
the  opii  i  >u  of  the  court,  quotes  with  approval  the  following 
language  used  by  Lord  Mansfield  in  Hawke*  v.  Saunders  1 
Cowp.  290:  u  Where  a  man  is  under  a  moral  obligation  which 
no  court  of  law  or  equity  can  enforce,  and  promises,  the  hon- 
esty and  rectitude  oi"  the  thing  is  a  consideration.'1     The  case 
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of  McMotris  v.  Herndon,  2  Bail.  58,  21  Am.  Deo.  515,  bas  been 

•expressly  recognized  in  Lewis  v.  Lewis,  8  Strob.  582,  and  the 
eame  doctrine  is  announced  in  Glasgow  v.  Martin,  1  Strob.  89. 
These  cases  show  clearly  that  the  moral  obligation  resting 
upon  the  defendant  to  pay  for  the  lumber  used  in  the  con- 
struction of  her  house  constituted  a  sufficient  consideration 
for  her  express  promise  to  pay  for  the  same,  as  evidenced  by 
the  note  in  question. 

Under  thiB  view,  it  seems  to  us  unnecessary  to  inquire  more 
particularly  into  the  other  grounds  of  appeal. 

The  judgment  of  this  court  is  that  the  judgment  of  the  cir- 
cuit court  be  affirmed 

Moral  Obligation  mm  Consideration  to  Uphold  an  Express  Promise. 

1.  Moral  ObHgathn  as  Consideration,  Viewed  Generally.— The  doctrine  of 
the  prinoipal  pate,  that  a  moral  obligation  is  a  sufficient  consideration  to 
anpport  an  express  assumpsit,  tbongh  sustained  by  the  earlier  South  Caro- 
lina decisions  eited  in  the  opinion,  does  hot  find  strong  support  in  the  later 
■decisions  of  the  courts  generally.  In  the  early  English  ease  of  Hatches  v. 
Saunders,  1  Gowp.  280,  294,  Buller,  J.,  stated  the  rale  to  be,  that  "  wherever 
*  defendant  is  under  a  moral  obligation,  or  is  liable  in  conscience  and  equity 
to  pay,  that  is  a  sufficient  consideration."  And  in  the  later  case  of  Let  v. 
Muggeridge,  5  Taunt.  36,  46,  it  was  said  by  Lord  Mansfield  "  to  have  been 
long  established  that  where  a  person  is  bound  morally  and  conscientiously 
to  pay  a  debt,  though  not  legally  bound,  a  subsequent  promise  to  pay  will 
give  a  right  of  aetion  ":  See,  also,  Cooper  v.  Martin,  4  East,  76;  Pillans  v. 
Mierop,  3  Burr.  1664.  But  the  rule  thus  broadly  stated  by  Lord  Mansfield 
lias  been  limited  in  the  later  English  cases,  the  oourts  having  adopted  the 
•doctrine  laid  down  in  the  note  (a)  to  Wennall  v.  Adney,  3  Bos.  ft  P.  249, 
44  that  an  express  promise  can  only  revive  a  precedent  good  consideration, 
which  might  have  been  enforced  at  law  through  the  medium  of  an  implied 
promise,  had  it  not  been  suspended  by  some  positive  rule  of  law,  but  can 
give  no  original  cause  of  action  if  the  obligation  on  which  it  is  founded 
never  could  have  been  enforced  at  law,  though  not  barred  by  any  legal 
maxim  or  statute  provision":  Eastwood  ▼.  Kenyan,  11  Ad.  ft  E.  438;  Beau- 
mont ▼.  Reeve,  8  Ad.  ft.  E.t  N.  8.,  483;  Littlefield  v.  Shee,  2  Barn,  ft  AdoL 
811;  Jennings  v.  Brown,  9  Mees.  ft  W.  601.  It  was  accordingly  held  that  a 
pecuniary  benefit,  voluntarily  conferred  by  the  plaintiff  and  accepted  by  the 
defendaut,  is  not  suoh  a  consideration  as  will  support  an  action  of  assumpsit 
on  a  subsequent  express  promise  by  the  defendant  to  reimburse  the  plain- 
tiff: Eastwood  v.  Kenyon,  11  Ad.  ft  E.  488. 

In  this  country,  the  prevailing  doctrine  is  In  accord  with  the  doctrine 
announced  in  the  later  English  cases,  and  it  is  very  generally  held  that, 
strictly  speaking,  a  moral,  distinguished  from  a  legal,  obligation,  and  where 
there  never  was  any  thing  more  than  a  moral  obligation,  is  never  a  sufficient 
•consideration  to  uphold  an  express  promise.  To  support  an  express  promise 
there  must  be  some  thing  more  than  such  consideration  as  arises  out  of  the 
moral  duties  or  affections  alone:  EUicott  v.  Peterson,  4  Md.  476,  492;  lnger- 
eoll  v.  Martin,  68  Md.  67;  42  Am.  Rep.  322;  Hamor  v.  Moore,  8  Ohio  St  239; 
Smith  t.  Ware,  13  Johns.  257;  Allen  v.  Bryson,  67  Iowa,  591,  59G;  66  Am. 
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Rep.  858;  Edward*  v.  Davie,  16  John*.  281,  283;  Smith  ▼.  Tripp,  14  R.  L  112; 
8mith  v.  <<!  Uen.  1  Lads.  101;  Parker  ▼.  Carter,  4  Munf.  27S;  8  Am.  Dee.  513;, 
HoUey  v.  <4<fom*,  16  Vt.  206;  42  Am.  Dec.  508;  SchneU  v.  Nell,  17  Ind.  29; 
79  Am.   Dec.  453.     Thus,  where  one  persou  renders  services  for  soother 
gratuitously,  and  with  no  expectation  of  being  paid  therefor,  no  obligation 
is  incurred  by  the  recipient  which  will  support  a  subsequent  promise  to  pay 
for  the  services:  Alien  v.  Bryson,  67  Iowa,  591;  56  Am.  Rep.  358.     In  this 
case  the  court  say:  "  We  do  not  believe  a  case  can  be  found  where  a  moral 
obligation  alone  has  been  held  to  be  a  sufficient  consideration  for  a  subse- 
quent promise";  and  see  McCarty  v.  Building  Assn.,  61  Iowa,  287;    Wills  v. 
Bos*,  77  Iud.  1;  40  Am.  Rep.  279.     Such  considerations  as  love,  friendship, 
natural  affection,  even  the  close  relation  existing  between  parent  and  child, 
are  not  of  themselves  sufficient  to  support  an  express  promise:  Shepard  v. 
Miotics,  7R.L  470;  84  Am.  Dec.  573;  Holley  v.  Adams,  16  Vt.  206;  42  Am. 
Dec  508.     As  where  a  son  of  full  age,  and  not  living  with  his  father,  was 
taken  sick  among  strangers,  and  being  poor  and  in  distress,  was  relieved  by 
the  plain  tiff,  and  the  father  afterwards  wrote  to  the  plaintiff  promising  to  pay 
him  the  expenses  incurred,  it  was  held  that  such  promise  would  not  sustain  an 
actiou:  Mills  v.  Wyman,  8  Piok.  207;  and  see  Dodge  v.  Adams,  19  Pick.  429. 
There  are,  however,  some  decisions  in  accord  with  the  principal  case  in  hold* 
ing  that  a  moral  obligation  is  a  sufficient  consideration  for  an  express  prom* 
ise:  See  Barlow  v.  Smith,  4  Vt  144;   Wilson  v.  Burr,  25  Wend.  386;  Glass  r. 
Btacft,  5  Vt   172;  Commissioners  etc  v.    Perry,  5  Ohio,  58;    Cardwell  v. 
Strother,  Litt  Sel.  Gas.  429;  12  Am.  Dec  326;  State  v.  BeigoH,  1  Gill,  1;  39 
Am.  Dec.  628;  but  by  the  weight  of  authority  in  this  country,  as  in  England. 
this  rule  is  limited  in  its  application  to  cases  where  at  some  time  or  other  a 
good  or  valuable  consideration  has  existed.     Its  operation  is  confined  to 
those  oases  where  there  was  a  precedent  good  consideration  to  support  an 
express  promise,  or  from  which  the  law  would  imply  a  promise  which  might 
have  been,  or  could  yet  be,  enforced,  but  for  the  operation  of  some  positive 
rule  of  law,  as,  for  instance,  a  debt  once  valid  and  subsisting,  but  discharged 
iu  bankruptcy  or  barred  by  limitation,  or  the  contract  of  an  infant  which 
he  may  confirm  at  majority:   Viserv.  Bertrand,  14  Ark.  267;  Miller,  Wyman, 
3  Pick.  207;  HatcheU  v.  Odom,  2  Dev.  &  B.  302;  Turlington  v.  Slaughter,  54 
Ala.   195;  Edwards  v.  Nelson,  51  Mioh.  121;  PiUman  v.  Elder,  76  Ga.  371; 
Nine  v.  Starr,  8  Or.  49;    Wiggins  v.  Keiter,  6  Ind.  '252,  257;  Yates  v.  HolUngs- 
worth,  5  Harr.  k  J.  216.     But  stated  as  a  general  principle,  if  there  be  a  pre- 
existing obligation  to  pay,  either  legal  or  equitable,  which  cannot  be  enforced, 
and  the  party  promises,  notwithstanding  he  may  be  exempt  from  all  liability 
wy  operation  of  law,  the  former  liability,  in  connection  with  the  honesty  and 
^rectitude  of  the  thing,  form  sufficient  consideration  to  support  the  promise: 
Ellicott  v.  Peterson,  4  Md.  476;    Wills  v.  Boss,  77  Ind.  1;  40  Am.  Rep.  279; 
Warren  v.    Whitney,  24  Me.  561;  41  Am.  Dec  406;  Ingersoll  v.  Martin,  68 
Md.  67;  42  Am.  Rep.  322;  Stebbinev.  Count*  of  Crawford,  92  Pa.  St.  289;  37 
Am.  Rep.  687.    A  man  may  always  bind  himself  by  a  promise  to  pay  an  honest 
debt  whatever  bar  may,  in  fact  or  law,  exist  to  preclude  an  action  on  the  origi* 
nal  contract  under  which  the  indebtedness  was  incurred:  Morm  v.  Orats,  43 
111.  App.  613.   Illustrations  of  this  principle  and  its  application  will  be  fssmd 
in  the  succeeding  paragraphs. 

*.  Consideration  of  Promise  to  Pay  After  Debt  Released.— It  has  been  held 
that  if  a  debtor  has  been  voluntarily  released  by  hie  creditor,  a  moral  obli- 
gation still  exists,  sufficient  to  support  a  subsequent  promise  to  pay  the  debtc 
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Willing  v.  Peters,  12  Serg.  &  R.  177,  182;  questioned  in  SnevUy  v.  Read,  9 
Watts,  396,  401. 

The  rale  sustained  by  the  weight  of  authority,  however,  is,  that  if  a  debt 
is  voluntarily  released  by  the  creditor,  a  subsequent  promise  to  pay  it  made 
by  the  debtor  is  without  consideration:  Wan-en  v.  Whitney,  24  Me.  561;  41 
Am.  Deo.  406;  Hale  ▼.  Rice,  124  Mass.  292;  Mason  v.  Campbell,  27  Minn.  54. 
The  courts  clearly  distinguish  the  case  of  an  exemption  or  discharge  from 
all  pre-existing  liability  by  operation  of  some  positive  provision  of  law,  from 
she  case  of  a  release  or  discharge  from  liability  by  the  voluntary  act  of  the 
creditor  himself.  In  the  former  ease,  the  pre-existing  obligation,  though 
fully  and  completely  discharged  by  operation  of  law,  is,  nevertheless,  a  suf- 
ficient foundation  for  a  new  promise  to  pay;  while  in  the  latter  case,  that  is, 
a  discharge  by  act  of  the  creditor,  the  pre-existing  liability  that  has  beeu  so 
released  does  not  form  a  sufficient  consideration  for  a  new  promise  to  pay: 
Montgomery  v.  Lampton,  3  Met.  (Ky.)  519;  Shepard  v.  Mode*,  7  R.  L  470; 
84  Am.  Dec  573;  Ingersoll  v.  Martin,  58  Md.  67;  42  Am.  Rep.  322.  This 
distinction  is  recognized  in  Stafford  v.  Bacon,  1  Hill,  532,  87  Am.  Dec.  366, 
in  which  a  debt  had  been  discharged  by  accord  and  satisfaction  for  less  than 
the  amount  due,  and  it  was  held  that  there  remaiued  no  such  moral  obliga- 
tion to  pay  the  balance  as  would  support  a  subsequent  promise,  though  it 
would  have  been  otherwise  if  the  discharge  had  been  by  mere  operation  of 
law:  And  see  Cook  v.  Bradley,  7  Conn.  57;  18  Am.  Deo.  79;  In  re  Merrimans* 
Estate,  44  Conn.  587.  The  reason  given  for  the  distinction,  as  applied  to  thd 
two  cases,  is,  that  in  the  former  the  debt  having  been  extinguished  by  the 
full,  free  assent  of  the  creditor,  all  obligation,  legal  and  moral,  is  discharged;, 
while  an  extinction  or  barring  of  the  debt  by  act  or  operation  of  law,  with* 
out  regard  to  the  will  of  the  creditor,  operates  only  on  the  legal  obligation^ 
leaving  the  moral  obligation  unimpaired:  Biggins  v.  Dale,  28  Minn.  126. 

Although  a  person  is  released  from  a  debt  by  his  discharge  in  bankruptcy, 
yet  he  may  restore  it  by  a  new  promise  to  pay  the  specific  debt.    The  moral 
obligation  to  pay,  coupled  with  the  fact  of  the  prior  legal  obligation,  is  a 
sufficient  consideration  for  such  new  express  promise:  Bolton  v.  King,  105 
Pa.  St  78;   Wills  v.  Ross,  77  Ind.  1;  40  Am.  Rep.  279;  Shochey  ▼.  Mills,  71 
Ind.  288;  36  Am.  Rep.  196;  Edwards  v.  Nelson,  51  Mich.  121;  Post  v.  Losey¥ 
111  Ind.  75,  88;  60  Am.  Rep.  677;  Wislizenus  v.  O  Fallon,  91  Mo.  184.     Bat  the 
promise,  by  which  a  debt  discharged  by  bankruptcy  proceedings  is  revived, 
must  be  express,  clear,  distinct,  and  unequivocal,  in  contradistinction  to  a 
promise  implied  from  an  acknowledgment  of  the  justness  or  existence  of  the 
debt:  Meech  ▼.  Lamon,  103  Ind.  515,  53  Am.  Rep.  540.  The  mere  recognition 
or  acknowledgment  by  a  bankrupt  of  a  debt  which  has  been  discharged  by 
bankruptcy  does  not  create  a  legal  obligation  on  him  to  pay  the  debt:  Mer- 
Worn  v.  Bailey,  1  Cush.  77;  48  Am.  Dec.  691;  Porter  v.  Porter,  31  Me.  169. 
Nor  can  a  promise  to  pay  be  implied  or  inferred,  and  partial  payments  will 
not  revive  the  debt  in  this  respeot:  Lawrence  ▼.  Harrington,  122  N.  Y.  408; 
White  ▼.  Gushing,  80  Me.  267;  nor  will  the  payment  of  interest  revive  the 
liability  to  pay  the  principal:  Institution  for  Savings  v.  LittUfield,  6  Cush.  210. 
It  may,  however,  be  an  absolute  or  a  conditional  promise,  but  in  either  case 
it  must  be  unequivocal,  and  the  occurrence  of  the  condition  must  be  averred 
if  the  promise  be  conditional:  Allen  ▼.  Ferguson,  18  Wall.  1;  St,  John  v. 
/Stephenson,  90  III  82;   Way  v.  Sperry,  6  Cush.  238:  52  Am.  Dec  779.     A 
promise  by  the  discharged  bankrupt  to  pay  as  soon  as  he  is  able  revives  the 
debt,  and  the  creditor  may  enforce  payment  upon  the  happening  of  the  con-, 
dition  mentioned:  Carey  v.   Hess,  112  Ind.  898;  In  re  Ekings,  6  Fed.  Rep. 
ail  Br.  Bar.,  Vou  XXXIX. -47 
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170.    Compare  Kait  v.  Moeeemger,  110  I!L  372;  BoUon  r.  King,  105  Pa.  St 
78;  Hobouyh  v.  Murphy,  IK  Pa.  St.  358.     If  an  acknowledgment  ia  relied 
upon,  it  mast  be  to  far  unqualified  aa  to  neceasarily  authorise  the  implication 
of  the  promise  to  pay,  and  no  other:  Otaig  v.  Sdtz,  63  Mich.  727.     Kothing 
amofenta  to  a  new  promise  to  avoid  a  diaoharge  in  kaakruptcji  that  ia  not 
intended  distinctly  aa  a  recognition  and  renewal  of  the  debt  aa  binding: 
Craig  t.  Stkz,  63  Mich.  727;  Brewer  v.  Shynton,  71  Mich.  254;  EhoeU  v. 
Cttmner,  186  Maes.  102,  104;  Brown  v.  Collier,  8  Humph.  51Q.     And  where 
a  debtor,  after  hie  diaeharge  in  bankruptcy,  wrote  to  hi*  creditor,  **I  men 
right,  I  will  pay  something  on  aoeount,"  and  later,  "I  shall  pay  yon  some- 
thing ae  soon  aa  pos»ible,"  it  waa  held  that  the  letters  did  not  take  the  debt 
oat  of  the  operation  of  the  discharge  in  bankruptcy:  Bigekw  v.  Iforru,  139 
Mass.  12.  And  to  the  same  effect  see  Bigelow  v.  Horrie,  141  Maaa.  14;  Lawrence 
▼.  Harrington,  122  N.  Y.  408,  414;  Alien  v.  Fergmon,  18  WalL  1,  4.    But  the 
words,  "I  have  always  said,  and  still  say,  that  she  shall  hare  bar  pay," 
apokeu  by  the  maker  of  a  note,  who  has  been  discharged  therefrom  ia  bank* 
rap  toy,  may  be  properly  construed  by  the  jury  as  a  distinct  and  unequivocal 
promise  to  pay  the  note:  Pratt  v.  Bussell,  7  Cuah.  462.     So,  a  promiee  in 
those  words:  "  I  will  pay  the  note,"  ia  held  a  sufficient  new  promiee  to 
revive  a  debt  discharged  by  bankruptcy:  Hunt  v.  Jones,  1  Ind.  App.  Mi. 
But  a  promise  embodied  in  the  words,  "I  do  not  intend  yon  shall  loae  it 
I  will  make  it  all  right,"  ia  held  an  iusufficieut  new  promise  to  revive  such 
a  debt:  Meech  v.  Lamon,  103  Ind.  515;  53  Am.  Rep.  540.    To  have  that 
effect  there  must  be  an  expression  by  the  discharged  debtor  of  a  clear  inten- 
tion to  bind  himself  to  pay  the  debt,  and  the  expression  of  an  intention  to 
pay  is  not  sufficient:  Meech  v.  Lamon,  103  Ind.  515;  53  Am.  Bap.  640; 
Shockey  v.  Milk,  71  Ind.  288;  86  Am.  Rep.  196. 

The  new  promise  need  not  be  made  to  the  holder  of  the  debt,  though  it 
must  refer  to  the  debt:  BenneU  v.  Everett,  3R.L  152;  67  Am.  Dec.  498. 
It  may  be  made  to  an  agent  of  the  oreditor:  Pratt  v.  BnsmU,  7  Cuah.  462. 
And  it  has  been  held  that  the  promise  may  be  binding,  though  not  made  to 
the  oreditor  or  his  agent,  but  the  fact  that  the  words  were  spoken  to  a  third 
person  may  bo  considered,  in  connection  with  the  other  facta,  in  determine 
ing  whether  they  amount  in  law  to  an  express  promise:  Evan*  v.  Carey,  29 
Ala.  99. 

It  haa  bean  held  that  a  new  promise  by  a  bankrupt  to  pay,  made  before 
vhis  final  discharge  in  bankruptcy,  is  without  consideration  and  void,  and 
will  not  revive  the  original  debt:  Ingereoll  v.  Rhode*,  Hill  &  D.  371;  Grata 
v.  McOuire,  79  Ky.  532;  Thorfiberry  v.  Dils,  80  Ky.  241.  But  the  doctrine 
sustained  by  the  weight  of  authority  is,  that  a  promise  made  after  the  debtor 
has  been  adjudicated  a  baukrnpt,  but  before  he  has  obtained  his  certificate 
of  discharge,  ia  binding:  Knapp  v.  Hoyt,  57  Iowa,  591;  42  Am.  Rep.  59; 
Lanagin  v.  Nowland,  44  Ark.  84;  Fratey  v.  Kelly,  67  N.  O.  78;  Coot  v. 
Shearman,  108  Mass.  21;  Oti*  v.  Gazlin,  31  Me.  567;  Kat*y.  MoeeHnger,  7 
111.  App.  536;  In  re  Eking*,  6  Fed.  Rep.  170;  Kirkpatrick  v.  TatternaU,  13 
Meee.  &  W.  770.  As  the  discharge  relates  back  and  bars  only  debts  exist- 
ing at  the  time  of  the  filing  of  the  petition  for  adjudication,  there  ia  held  to 
be  no  distinction  between  a  promise  reviving  a  debt  made  before,  and  one 
made  after,  the  granting  of  the  certificate  of  discharge,  if  made  after  the 
bankruptcy  proceedings  were  commenced:  Wiggm  v.  Hodgdon,  63  N.  H.  38. 
But  compare  Nelson  v.  Stewart,  54  Ala.  115;  25  Am.  Rep.  660;  Stdbbin*  v. 
Sherman,  1  Sand.  510. 
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A  new  promise,  in  ens*  of  a  discharge  in  bankruptcy,  need  not  be  m  writ- 
ing: Way  v.  Sperry,  6  Cash.  238;  52  Am.  Dec.  779;  Lanagm  v.  Nowland, 
44  Ark.  84;  Boss  v.  Jordan,  62  Ga.  208;  Feeny  v.  Daiy,  8  Gal.  84.  It  may 
be  by  parol,  although  the  original  promise  was  in  writing:  Farmers  and  Jf#- 
ikanics  v.  JYinJ,  17  Vt  508;  44  Am.  Dec.  351.  The  negotiability  of  a  note 
is  revived  by  a  new  promise  after  a  discharge  in  bankruptcy,  and  the  new 
promise  inures  to  the  benefit  of  a  subsequent  indorsee:  Way  r.  Sperry,  6 
Cush.  238;  58  Am.  Dec.  779.    And  see  Marshall  v.  Tracy,  74  111.  3eU 

&  Consideration  of  Promise  to  Pay  Debt  Barrtd  by  Limitation.— hx  accord* 
anee  with  the  doctrine  that  a  moral  consideration  growing  out  of  a  past  legal 
or  equitable  obligation,  barred  of  enforcement,  will  support  a  subsequent 
express  promise,  it  is  well  settled  that  a  new  promise  to  pay  a  debt  barred 
by  the  statute  of  limitations  is  not  without  consideration:  See  Cook  v.  Brad* 
ley,  7  Conn.  57;  18  Am.  Deo.  79,  84;  Turlington  v.  Slaughter,  54  Ala,  195; 
Jngersoll  v.  Martin,  58  Md.  67;  42  Am.  Rep.  3*22;  and  also  the  opinion  in 
the  principal  case.  Although  the  statute  not  only  bars  the  right  of  actioni 
but  extinguishes  the  debt,  yet  where  a  valid  and  binding  debt  has  become 
barred  under  that  statute,  it  can  be  revived  by  a  new  promise,  made  after 
the  lapse  of  the  period  of  limitation,  withont  an  additional  consideration  for 
the  promise:  PUtman  v.  Elder,  76  Ga.  371.- 

Statutes  of  Limitation  are  now  very  generally  regarded  as  statutes  of  repose, 
and  not  merely  statutes  of  presumption  of  payment.  It  is  said  that  such 
statutes  act  upon  the  remedy  merely,  and  not  upon  the  debt:  See  Waltemure 
▼.  West/over,  14  N.  T.  20;  Wilcox  v.  Williams,  5  Nev.  206;  Commonwealth  v. 
MeOowan,  4  Bibb,  62;  7  Am.  Dee.  737;  Bmell  v.  Nix,  60  Ala.  281;  31  Am. 
Rep.  38.  Contra:  McCracken  Co.  v.  Trust  Co.,  84  Ky.  350.  The  statute  does 
not  have  the  effect  to  extinguish  a  debt,  but  only  bars  the  remedy,  and  thus 
becomes  a  statute  of  repose:  McCormick  v.  Brown,  36  Cal.  180;  95  Am.  Dec. 
170;  Grant  v.  Burr,  54  Cal.  298;  Shaw  v.  SUloway,  145  Mass.  503;  Jordan 
▼.  Jordan,  85  Tenn.  561;  McCarthy  v.  White,  21  Cal.  495;  82  Am.  Dec.  754. 
But  the  right  of  action  being  merely  suspended  by  favor  of  the  law,  there  is 
still  a  moral  obligation  and  duty  remaining  upon  the  debtor  to  pay,  which 
constitutes  a  sufficient  consideration  for  the  new  promise:  Farmers  and 
Mechanics  v.  Flint,  17  Vt  508;  44  Am.  Dec  351;  Marshall  r.  Bolmes,  68 
Wis.  655.  And  the  operation  of  the  statute  upon  the  remedy  being  removed 
by  the  new  promise,  the  parties  are  held  to  be  left  in  statu  quo:  Kelly  v.  Leach 
man,  Sup.  Ct.  Idaho,  1893;  and  see  Carshore  v.  Huyck,  6  Barb.  683;  Stewart  v. 
Garrett,  65  Md.  392;  57  Am.  Rep.  333;  Sturges  v.  Crowninshield,  4  Wheat. 
122,  207.  The  statute  of  limitations  does  not  destroy  the  original  debt  so 
effectually  that  it  cannot  be  revived.  It  opens  the  courts  to  the  debtor,  and 
invites  him  to  enter  and  protect  himself  from  his  obligations  by  pleading  its 
provisions  in  bar  of  a  recovery,  but  it  does  not  compel  him  to  do  this;  and 
he  may  waive  or  renounce  it  when  he  does  not,  by  so  doing,  injure  others 
or  affect  the  publio  interests,  or  abrogate  or  do  away  with  enactments  made 
for  the  preservation  of  public  order  or  good  morals:  Pittrnan  v.  Elder,  56  Ga, 
371;  and  see  Peel  v.  Bryson,  72  Ga.  331;  Hellman  v.  Kiene,  73  Iowa,  448;  5 
Am.  St.  Rep.  693.  A  new  promise  is  an  implied  admission  that  the  debt 
has  not  been  paid,  and  amounts  to  a  voluntary  waiver  of  the  statute:  Camp* 
ben*.  Holt,  115  U.  S.  632. 

As  regards  the  sufficiency  of  a  new  promise  to  revive  a  debt  barred  by 
limitation,  it  must  not  be  vague,  indefinite,  or  uncertain.  It  must  acknowl- 
edge a  fixed  sum  or  a  balance  which  admits  of  ready  and  certain  ascertain- 
ment: Huff  v.  Richardson,  19  Pa.  St.  389;  Bell  v.  Crawford,  8  Gratt.  110; 
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Qmt— ier  y.  Qvarrier,  36  W.  Vs.  310;  5f/Z  v.  Morrison,  1  Pet  362.  It  ought 
to  be  such  a  promise  as,  if  declared  upon,  would  support  an  action  of  itself: 
Aytett  v.  Robinson,  9  Leigh,  45.  Bat  the  implied  promise  to  pay,  arising 
from  aa  admission  that  the  debt  is  then  due,  or  that  a  liability  then  exists, 
is  as  effectual  to  remove  the  bar  of  the  statute  of  limitations  and  revive  the 
debt,  as  an  express  promise:  Rots  v.  Ross,  20  Ala.  105;  Riddel  v.  Brizsolara, 
66  CaL  374;  64  CaL  354;  Krehs  v.  Olmstead,  137  Mais.  504;  Phelps  v.  WiU 
Uamson,  86  Vt.  230;  Tanner  r.  Smart,  6  Barn,  &  C.  603.  So,  a  different 
role  applies  in  case  of  a  debt  discharged  in  bankruptcy  from  that  applied 
to  the  defense  of  the  statute  of  limitations,  and  in  the  latter  case  payment 
of  a  part  of  the  debt  is  regarded  as  an  acknowledgment  of  the  existence  of 
the  debt,  and  the  law  implies  a  promise  to  pay  the  residue:  Lawrence  v. 
Harrington,  122  N.  T.  406;  State  Nat  Bank  v.  Harris,  96  N.  C.  118;  On* 
v.  DvJan.  159  Mass.  245;  38  Am.  St  Rep.  419;  Fatter  ▼.  Smith,  52  Conn. 
449;  Jfiner  v.  Lorman,  56  Mich.  212;  Hot  lock  v.  Ashberry,  19  Ch.  Div.  539. 
And  it  is  said  there  can  be  no  more  unequivocal  acknowledgment/^  a  pres- 
ent existing  debt  than  a  payment  on  account  of  it:  Barclay's  Appeal,  64  Pa. 
8t.  69,  72.  An  acknowledgment  cannot,  however,  be  regarded  aa  an  admis- 
sion of  indebtedness  where  the  accompanying  circumstances  are  such  at  to 
repel  that  inference  or  to  leave  it  in  doubt  whether  the  party  intended  to 
prolong  the  time  of  legal  limitation:  Roscoe  v.  Hale,  7  Gray,  274;  Nelson  v. 
Sealer,  32  Neb.  99;  Fori  ScoU  v.  Hickman,  1 12  U.  S.  150.  Where  the  prom- 
ise to  pay  the  debt  is  conditional,  there  must  be  evidence  that  the  condition 
has  been  performed:  Mitchell's  Claim,  L.  R.  6  Ch.  822,  S28;  and  see  Ckass- 
mort  v.  Turner,  L.  R.  10  Q.  B.  500;  Orten  v.  Humphrey*,  23  Ch.  Div.  207. 
The  new  promise,  and  not  the  old  debt,  is  held  to  be  the  measure  of  the 
creditor's  right.  And  if  the  debtor  promises  to  pay  the  old  debt  when  he  is 
able,  or  by  installments,  or  in  two  years,  or  out  of  a  particular  fund,  the 
creditor  can  claim  nothing  more  than  the  promise  gives  him:  Philips  v. 
Philips,  3  Hare,  281,  299;  Shepherd  v.  Tttompson,  122  U.  S.  231. 

It  is  held  that  an  acknowledgment  of  a  debt,  to  take  the  case  ont  of  the 
statute  of  limitations,  must  be  made  to  the  creditor  himself,  or  some  one 
acting  for  him.  It  must  be  made  to  the  claimant,  and  not  to  mere  strangers: 
Hargis  v.  Sewell,  87  Ky.  63;  Collar  ▼.  Patterson,  137  III.  403;  Biddel  v. 
Briaolara,  64  Cal.  354;  City  of  Houston  v.  Jaukowshe,  76  Tex.  368;  18  Am. 
8t  Rep.  57;  Kirby  v.  Mills,  78  N.  C.  124;  24  Am.  Rep.  460.  Where,  how* 
ever,  the  acknowledgment  is  to  a  stranger,  and  it  appears  that  it  was  the 
intention  that  it  should  be  communicated  to  and  influence  the  creditor,  it  is 
as  effectual  to  defeat  the  statute  as  if  it  hail  been  made  directly  to  the  creditor 
or  his  authorized  agent:  De  Freest  v.  Warner,  98  N.  Y.  217;  50  Am.  Dnc  657; 
and  see  In  re  Kendrick,  107  N.  Y.  104;  Spangler  v.  Spongier,  122  Pa.  St 
358;  9  Am.  St.  Rep.  114;  Croman  v.  Stull,  119  Pa.  St.  91;  lAbby  v.  Robin- 
son, 79  Me.  168;  Fori  ScoU  v.  Hickman,  112  U.  S.  150.  In  Maryland,  the 
acknowledgment,  whether  made  to  the  party  or  hit  agent,  or  to  a  stranger, 
is  sufficient:  8tewart  v.  Garrett,  65  McL  392;  57  Am.  Rep.  333.  To  make 
the  acknowledgment  effective,  it  must  have  been  made  by  the  debtor,  or  for 
him,  by  his  authorised  agent:  McMullen  v.  Rafferty,  89  N.  Y.  456.  In 
M:chigau,  a  payment  or  new  promise  by  one  of  several  joint  debtors  will 
not  keep  the  obligation  alive  as  to  another  who  had  no  part  or  privity  therein: 
Probate  Judge  v.  Stevenson,  55  Mich.  320. 

4*  Past  Actor  Transaction  Not  a  Sufficient  Consideration.  —As  a  general  rule, 
a  promise  must  be  coextensive  with  the  consideration,  and  a  consideration 
past  and  executed  will  support  no  other  promise  than  suoh  as  would  be 
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impVed  in  law:  Rotcorla  v.  Thomas,  3  Ad.  ft  E.,  N.  S.,  234.  In  one  of  the 
earliest  English  casea  it  was  held  that  an  assumpsit  will  not  lie  on  a  cousld- 
•eration  that  is  executed:  Hunt  v.  Bate,  3  Dyer,  272.  And  an  illustrat.on 
giveu  in  au other  early  authority  is,  that  if  a  mau  disburse  money  about  the 
affaire  of  another  without  request,  and  then  the  latter  promise  that,  in  con- 
sideration of  the  former  having  laid  out  the  money  for  him,  he  will  pay  hi  in 
twenty  pounds,  that  is  not  a  good  consideration,  being  completely  executed: 
West  v.  West,  1  Rolle  Abr.  11.  This  doctrine  is  sustained  by  the  later  author* 
ities,  and  the  settled  rule  U  stated  to  be  that  a  past  consideration  is  not  suffi- 
cient to  support  a  subsequent  promise,  unless  there  was  a  request  of  the 
party,  either  express  or  implied,  at  the  time  of  performing  the  consideration: 
Osborne  ▼.  Rogers,  1  Saund.  264  6,  note;  but  where  there  was  an  express 
request  at  the  time,  it  would  in  all  cases  be  sufficient  to  support  a  subse- 
quent promise:  Osborne  ▼.  Rogers,  1  Saund.  2646,  note;  Bradford  v.  BouU 
sum,  8  L  R.  C.  L.  468;  Chadwick  v.  Knox,  31  N.  H.  226;  64  Am.  Dec.  329; 
Pool  v.  Horner,  64  Md.  131.  The  execution  by  A,  at  B's  request,  of  a  bill  of 
sale  of  a  vessel,  to  C,  waa  held  a  sufficient  consideration  to  support  a  subse- 
quent express  promise  by  B  to  pay  on  C's  default:  Bradford  v.  Boulston,  8 
LRC.L  468.  It  it  held,  however,  that  a  past  consideration,  from  which 
the  law  implies  a  promise,  is  not,  generally  speaking,  sufficient  to  maintain 
any  other  promise  than  that  which  the  law  implies:  Hopkins  v.  Logan,  6 
Jdees.  ft  W.  241;  Jackson  v.  Cobbin,  8  Mees.  ft  W.  790.  And  a  matter  exe- 
cuted and  past  will  not  constitute  a  valid  consideration,  although  the  prom- 
ise may  have  been  induced  by  the  moral  obligation  of  gratitude:  Eastwood  v. 
Kenyon,  11  Ad.  ft  E.  438.  But  a  past  consideration,  beneficial  to  the  defend. 
ant,  to  which  he  afterwards  assents,  has  been  held  sufficient  to  support  an 
action:  Doty  v.  Wihon,  14  Johns.  378;  Parsons  v.  Robinson,  15  N.  Y.  Supp. 
138;  27  Jones  ft  S.  546. 

In  accordance  with  the  doctrine  above  stated,  it  is  held  that  a  warranty 
of  goods,  made  by  a  vendor  after  he  has  completed  the  sale  of  them,  if 
unsupported  by  a  new  consideration,  is  void.  The  consideration  already 
given  is  exhausted  by  the  transfer  of  the  property  in  the  goods  without  a  war- 
ranty: Roscoiia  v.  Thomas,  3  Ad.  ft  K,  N.  S.,  234;  Summers  v.  Vaughan,  35 
Ind.  323;  9  Am.  Rep.  741.  And  where  the  parties  to  a  controversy  agreed 
in  writing  to  submit  the  matter  to  arbitration,  and  two  other  persons,  not 
interested,  promised  in  writing  that,  in  consideration  of  such  submission, 
they  would  pay  whatever  sum  should  be  awarded  against  one  of  said  parties, 
it  waa  held  that  the  promise  was  without  consideration,  and  not  binding  on 
the  promisors.  The  promise  was  made  in  consideration  of  the  submission, 
which  must  be  viewed  as  a  past  consideration,  and  not  sufficient  to  support 
the  promise:  Barlow  v.  Smith,  4  Vt.  139.  A  subsequent  written  guaranty 
of  payment  for  goods  furnished  under  a  precedent  verbal  guaranty,  is  sup- 
ported by  the  obligation  created  by  the  precedent  verbal  promise:  Wills  v. 
&oss,  77  Ind.  1;  40  Am.  Rep.  279. 

Past  seduction  of  a  female  was  held  a  sufficient  consideration  to  support  a 
promise  by  the  party  to  give  his  boud  to  the  woman  for  a  sum  of  money: 
Shenk  v.  Mingle,  13  Serg.  ft  R.  29;  and  see  Turner  v.  Vaughan,  2  Wile.  339. 
But  it  is  said  that  it  may  well  be  doubted  whether,  unconnected  with  a  com- 
promise or  some  other  consideration,  it  ought  to  be  held  sufficient:  Wiggins 
▼.  Kfizer,  6  Ind.  252.  Compare  Bhmintjton  v.  Wallis,  4  Barn,  ft  Aid.  650; 
Came/ on  v.  Baker,  1  Car.  ft  P.  208;  Beaumont  v.  Reeve,  8  Ad.  ft  E.,  N.  S., 
4S3;  Nye  v.  Moselry,  6  Barn.  &  C.  133;  Walker  v.  Perkins,  3  Burr.  1568. 
There  is  no  implied  promise  from  the  father  of  a  bastard  child  to  the  mother 
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by  the  father  of  a 

and  future,  if  ha 

*  tgyuB  ▼.  Rater,  6  Ind. 

&aL:ara  tie  rocssdcxatioo  must  precede  their 
uci  rra  m  sat  «  ^e  nee^ae:  a  -ast  consideration.     Though  the 
7  sir  yqst  tft*  fxrr  v  o>  -iratioa  exists  aft  the  time,  and 

Afescey  t.  Loadon,  2  Conn.  40i» 

c  fxsxra  amices  bj  the  payee  a  good  consid- 

k  a  :c..rj»ccT  t-te,  there  mast  be  some  binding 

e*.  *:  .r£  nv^tt  be  enforced  by  the  maker  of  the 

£  as  ;«r?ma~tfae  aemeea:  Bmbt  T.  Mas;  17  Com. 


at  P^y  Ifcat  Cbafrociei  I)*?**?  &»» 

has  no  power  to  bind  herself  by 

liiftawnicELiZT  a?  ste-tx^^y  exae^tioas,  a  married  woman  cannot 

I'm:  15  «ry  rm^-art  tirire^KT  naie  by  her  daring  her  coverture,  or  im- 

«£  agnsau  ier  Y*  rrwca  s£  masters  ara£z*  durinv,  the  same  time:   Wkrppk 

s^aa  91  X  9L  ».  £*??*»  r.  P-jser.  49  Ma  152;  AuUmtm  v.  An*,  26 

C  £T.    2mc  m  mm  nzaaii  by  a  prosissory  note  given  during  coverture, 

a£  dbe  TT.irrj^/g  sbe  ha.?,  by  inheritance,  both  real  and 

ti*t  is  rib  estate  was  held  to  her  sole  and 

»£  that  tt*  -r>ri<e  was  &aJe  in  respect  to  that  estate:  Shan- 

41  X.  *  S?*:  ami  see  £j^«m  v.  Proffer,  31  Ind.  92;  99 

Fu  r.  Zfefcrer,  22  K.  Y.  450;  78  Am.  Dec 
.1.  ami  me*  £2!.  ir  wici  eases  aavi  the  accompanying  notes  this  branch 


£-~r*  scpcvrt  to  the  position  that  a  moral  oblx- 
r-~*rt  is  sufficient  to  uphold  her  promise  made 
In  an  English  ease,  such  promise  was 
t.  JrV  ;*"*>«•  5  Taunt.  37;  an  I  see  Gouldmg  v. 
^•osk&msl  21  X.  T-  4B4.  Sc  s  fame  »•:*-<,  who  retained  counsel  in  a  suit 
yrvaetrx-ei  it  ixr  !;c  a  iiriree,  was  h*Il  Ii\b!e  to  him  for  his  fees,  upon  a 
te  ray  mi  *t  Vy  Ver  Fr^««>ert*=t  to  the  divorce,  The  previous  aerv- 
?:r  *»ar  i«y*;ri.  a=«i  at  her  request,  would  constitute  a  moral  obligation 

cj£.-i  t-je  r tp*  miie  after  the  removal  of  the  disability: 

t.  Jx— .  25  W*ai  SS&.  Bet  »!:r^ctly  the  opposite  is  held  in  Muttci 
▼.  IV^mn*,  T?  Va.  f*4:  43  As.  Rep.  750,  and  see  note  thereto,  785.  So  it 
was  fe*££  iii:  t£*  srS^e-:  _*_:  promise  of  a  widow  to  pay  a  physician  for  pro* 
:onw  sen"  res  rec  :<rssi  her  daring  her  coTerture  was  not  founded  upon 
:*jeat  cc&*:i<r*s:ca:  Kr*\?rjf  v.  Martin,  8  Mo.  698.  So  where  a  wife 
Izsihwad  had  deserted  her,  and  while  living  apart  from  him,  gave  h?r 
>  ~.~r  ^'fces&ines  ^sed  L»y  her  in  her  own  support,  the  note  was  held  void. 
»»i»  v«-  rr*r— ~je  to  pay  it,  made  after  her  divorce  and  before  her  re  mar- 
»„  was  w-.:-.:ct  ccci*:i*rahon  and  invalid:  Jfoyward  v.  Barber,  52  Vl 
«**:  3£  Aa  R«>  7. "2.  as i  see  note  764;  HtL\*ri*jto*  v.  /team,  46  Ala.  297. 
g^  w-*r*  a  =Arrel  wor-oa  borrowed  money,  it  was  held  that  a  proiui»e 
si  :*  b*  >«"  n:.**1  tie  dea:h  of  her  busband  to  repay  it  was  incapable  of 
hivi=c  T:?a!.TT  or  b:ri:=;  frrce  given  to  it,  without  some  new  and  valuable 
cor*  i*rar.."=:  M -\e*  v.  JL'rrr.a,  43  Ind.  314.  But,  in  Pennsylvania,  the 
iao#>te«i=ess  of  a  a.arr  ed  woman  is  thought  to  be  a  sufficient  consideration 
w»y=r-«r*  a  :r;n:«?  n:.\  *r  by  her  aft^r  the  coverture  is  removed:  See  IJffp- 
A*,  r.  JJrSL  ia*«,  f4  Fa,  S:/sd7;  Zdich  v.  BettuCt,  75  Pa,  St  420;  TiO*tv+ 
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McDonald,  83  Pa.  St.  144.  And  such  indebtedness  is  held  a  sufficient  con- 
sideration to  support  an  obligation  under  seal  by  a  third  person  to  pay  itt 
Leonard  r.  Dvffin,  04  Pa.  St  218. 

It  was  held  by  the  Arkansas  court  that  the  contract  of  a  married  woman 
for  professional  services  in  obtaining  a  divorce  may  be  enforced,  upon  her 
express  promise  to  pay,  after  she  becomes  discovert,  without  any  new  or 
further  consideration  for  the  promise.  This  opinion  is  rested  upon  the 
ground  that  the  promise  was  binding,  not  by  force  of  any  mere  moral  obli- 
gation resting  upon  her,  bnt  because  the  contract  or  agreement  made  during 
coverture,  whereby  the  received  an  advantage,  and  the  other  party  suffered 
a  disadvantage,  was  of  such  a  nature  as  to  be  valid  and  binding  upon  her 
estate  as  a  feme  covert,  and  a  sufficient  consideration  to  uphold  her  promise 
as  a  feme  sole;  Vi$er  v.  Bertrand,  14  Ark.  867,  278.  So,  the  doctrine  is 
well  sustained  by  authority  that  when  necessaries  are  furnished  to  a  mar- 
ried woman  on  the  faith  of  her  separate  estate,  there  is  snob  a  moral  obii. 
gation  to  pay  the  debt  as  will  support  an  action  at  law  on  a  promise  to  pay 
after  the  coverture  has  ceased:  Vance  v.  Wetts,  8  Ala.  899;  Sherwin  r.  San- 
der*, 59  VI  499;  59  Am.  Rep.  750;  and  see  Govlding  v.  Davidson,  26  N.  7. 
604;  Hubbard  r.  Bugbee,  65  Vt.  506;  46  Am.  Rep.  639;  Hnbbard  r.  Bugbee, 
68  Vt  172;  Rus&ng  r.  RusUng,  47  N.  J.  L.  1.  And  the  oontraet  of  a  mar- 
ried woman  to  pay  a  valid  debt  of  her  husband  out  of  her  separate  estate 
creates  a  moral  obligation  which  is  held  sufficient  consideration  to  support 
a  bond  and  mortgage  for  the  same  debt  executed  after  her  husband's  death: 
Holdsn  v.  Banes,  140  Pa.  8t  63.  But  where  a  married  woman,  having  a 
separate  estate,  but  living  with  her  husband,  contracted  debts  without 
charging  them  specifically  on  her  estate,  and,  after  her  husband's  death, 
promised,  without  any  consideration,  to  pay  such  debts,  the  promise  was 
held  void:  FeUtm  v.  Reid,  7  Jones,  269.  At  common  law,  the  contract  of  a 
married  woman  is  void;  and  where  the  original  oontraot  entered  into  by  her 
is  in  itself  the  whole  consideration  upon  which  the  new  promise  rests,  if 
that  contract  was  wholly  void  it  aloue  will  not  sustain  a  subsequent  promise 
to  fulfill  it:  Loyd  v.  Lee,  1  Strange,  94.  But  where  there  is,  beyond  the  void 
agreement,  a  moral  obligation  or  duty,  arising  from  benefit  received  or  other- 
wise, which  would  raise  an  implied  promise,  except  for  the  disability  to  make 
a  promise,  which  the  law  imposes,  a  promise  made  after  the  disability  is 
removed  can  rest  upon  this  benefit  and  duty  as  a  sufficient  consideration: 
Ooulding  v.  Davidson,  26  K.  Y.  604,  620.  Recognition  of  this  principle  will 
be  found  in  several  of  the  cases  above  cited.  It  was  held  that  a  subsequent 
promise  to  pay  a  debt  absolutely  void  under  the  statute  against  usury,  in 
force  when  it  was  contracted,  may  be  supported  upon  the  original  considera- 
tion: FliyfU  v.  Reed,  1  Hurl.  &  C.  702. 

6.  Sufficiency  of  Consideration  to  Support  Promise  Considered  m  Some  Miscel- 
laneous Ccw«r.— See,  as  to  consideration  of  new  promise  made  by  infant  after 
attaining  full  age,  Craig  v.  Van  Bebber,  100  Mo.  584;  18  Am.  St  Rep.  569, 
note  706.  In  this  note  the  subject  of  the  contracts  of  infants  is  fully  and 
exhaustively  discussed. 

The  doctrine  that  a  moral  obligation  is  sufficient  to  support  an  undertaking 
to  pay  a  debt,  which  cannot  be  collected  by  reason  of  the  intervention  of 
some  positive  law,  is  admitted  to  be  applicable  in  the  case  of  a  debt  barred 
by  a  judgment  But  such  a  debt  is  put  on  a  higher  footing  than  a  debt 
barred  by  the  statute  of  limitation*,  which  requires  no  greater  evidence  of 
a  promise  to  pay  it  than  a  distinct  and  unequivocal  admission  of  continued 
responsibility  for  it;  while,  to  enable  a  plaintiff  to  recover  a  debt  barred  by 
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•  ;« lg-~*nt.  tnere  must  be  not  only  an  acknowledgment  of  the  debt,  but  a 
cW.i  ct  an  .  :ormal  promise  to  pay  or  allow  it:  Antpack  v.  Brown,  7  Watts, 
139     Is  a  recent  case,  a  moral  obligation  waa  held  sufficient  to  snpport  aa 
to  |.ay  a  debt  barred  by  a  report  of  county  auditors,  which 
filed  and  had  become  a  judgment,  and  from  which  no  appeal 
SieUkm  v.  Comwjr  o/*  Crmford,  92  Pa.  St.  289;  37  Am.  Rep.  687. 
none  the  less  binding,  because  it  waa  made  to  the  dark  of 
and  the  county  treasurer:  Stebbku  v.  Ckmmty  of  Crawford, 
9ft  Pa.  Si  ttn>,  37  Am.  Rep.  687. 

It  k  an  aitinianrary  mis  of  law  that  where  partial  gat  all  the  oonsiders- 
tssn  they  bargained  for,  they  cannot  be  heard  to  complain  of  the  want  or 
fcaadeqaacy  of  the  consideration:   Smock  r.  Piermm,  68  Ind.  406;  34  An. 
Rep.  969;  Stidtfrr  t.  Cnaafate,  71  Ind.  363;  36  Am.  Rep.  196;  Chicago  ate. 
JE.  £.  Ce.  v.  Xtosns,  103  Ind.  690.    A  value,  however  small  or  nominal,  if 
grren  or  ^r*Uft^a  far  in  good  faith,  is,  in  the  absence  of  fraud,  sufficient 
to  nupport  an  action  on  the  contract  or  promise:    Jmdg  ▼.  Lomdenmm,  48 
Ohio  St.  592;  PiOmemn  ▼.  Sesst,  15  Mess,  k  W.  667;  Haigk  t.  ifodb,  10 
AdL  k  X.  309.  390;    WhiuJMd  t.  MeLeod,  9  Bay,  380;  1  Am.  Dec  66a    A 
not*  executed  in  consideration  of  a  father's  naming  n  child  after 
and  in  rmrsuance  of  the  promisor 'a  agreement  that  if  the 
child  were  so  nasaed  he  would  provide  for  its  education  and  support,  is 
bused  upon  a  sufficient  consideration:    Watford  t.  Powrra,  85  Ind.  294;  44 
Am.  Rep,  16;  and  aee  Pert  t.  PramciM.  50  Vt  626;   28  Am.  Rep,  517. 
Abstinence  from  the  use  of  intoxicating  liquors  was  held  to  furnish  a  good 
nmeirirTStiMi  for  a  promissory  note:   LimdeU  v.  Bote,  60  Mo.  249;  21  Am. 
Rep.  395.  And  to  the  seme  effect  k  tfomo- v.  oWwoy,  124  N.  Y.  538;  21  Am. 
Ss,  Rap.  693,    In  the  latter  case  it  ia  held  not  essential  to  make  out  a  good 
for  a  promise  to  show  that  the  promisor  was  benefited  or  the 
A  wairer  on  the  part  of  the  latter  of  a  legal  right  is 
In  Cbsjof  t.  Cornell  75  N.  T.  91,  31  Am.  Rap.  428,  a  note  for 
ed,  although  the  amount  waa  twenty  thousand  dollars, 
greatly  in  excess  of  the  value  of  the  services:  See,  also,  Rxri  v. 
Pent,  64  N.  T.  596.    It  k  stated'**  a  general  principle  that  if  one  contracte 
for  the  performance  of  an  act  which  will  afford  him  pleasure,  gratify  his 
ambition,  please  his  fancy,  or  express  his  appreciation  of  a  service  another 
has  done  him,  his  sal  inula  of  the  value  should,  in  the  absence  of  fraud,  bo 
left  undisturbed:   Wolford  v.  /tors,  85  Ind.  294;  44  Am.  Rep.  16. 

Ciiuns  furnished  to  n  third  party  at  the  maker's  request  are  held  to  con- 
stitute n  good  consideration  for  a  note  given  in  payment  for  the  goods: 
reessnjo,  29  fed.  Rep.  175.  A  release  from  a  contract  to  marry 
good  aensiii oration  for  a  promise  by  the  party  accepting  such  release  to 
navy  money  tkerufnr  Seott  v.  Bray,  56  Wis.  156.  Such  a  transaction  araonnto 
te  a  substitution  of  ome  contract  for  another,  the  consideration  of  the  original 
met  being  the  consideration  for  the  substituted  contract:  Brown  v. 
99  Wis.  905.  An  agreement  by  one  to  discharge  a  person  in  hit 
employ  k  n  sufficient  consideration  for  a  promise  by  another  to  pay  a  opeei. 
fid  t—  of  money  therefor,  and  ia  not  per  m  illegal:  In  re  Cater,  33  Minn. 
509.  An  equitable  consideration  is  held  sufficient  to  support  a  contract: 
T£s  t.  Buss,  77  Ind.  1;  40  Am.  Rep.  279.  And  the  promise  of  a  husband, 
who  has  borrowed  money  of  his  wife,  to  pay  it  to  her  children,  is  an  aqui- 
ttbU  eonesderntion  which  will  support  the  assignment  of  a  promissory  note 
the  husband  to  one  of  the  children:  Proctor  v.  Cok,  104  Ind.  373,  An 
promise  by  a  husband  to  his  wife  to  pay  her  money  to  help  to  awn* 
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port  her  and  their  child,  does  not  change  their  relative  rights  and  obliga* 
tions,  and  is  not  supported  by  a  legal  consideration,  and  a  promissory  note 
given  for  the  same  purpose  to  the  Wife,  or  to  a  third  party  for  her  benefit, 
ia  within  the  same  principle:  Fuller  v.  L  umber t,  78  Me.  3*25.  And  a  hus- 
band s  promise  duriug  coverture  to  pay  au  autenuptial  debt  of  his  wife,  in 
consideration  of  his  existing  liability,  creates  no  new  legal  liability,  but 
leaves  the  debt  and  the  parties  as  they  were  before:  Cole  v.  Shurtleff,  41  Vt, 
311;  98  Am.  Deo.  587. 

A  rule  sustained  by  the  weight  of  authority  is,  that  where  several  persona 
promise  to  contribute  to  a  common  object  desired  by  all,  the  promise  of  eaoh 
is  a  good  consideration  for  the  promise  of  the  others,  and  can  be  enforced 
by  suit  when  the  corporation  or  person  to  whom  the  subscription  ruus  has 
incurred  obligations  on  the  faith  of  such  subscriptions,  and  has  complied 
with  the  conditions  upon  which  they  were  made:  Fremont  Bridge  Co.  v. 
Fuhrman,  8  Neb.  99,  103;  Ho  man  v.  Steele,  18  Neb.  652;  aud  see  Presbyterian 
Church  v.  Cooper,  112  N.  Y.  517;  8  Am.  St.  Rep.  767,  and  note  771.  A 
subscription  becomes  a  contract  when  accepted  by  the  beueficiary,  and  is 
acted  upon  by  the  incurring  of  an  obligation  or  expenditure  of  money: 
University  of  Des  Moines  v.  Livingston,  57  Iowa,  307,  311;  42  Am.  Rep.  42; 
McCabe  v.  O'Connor,  69  Iowa,  134;  Caul  v.  Gibson,  3  Pa.  St.  416;  Methodist 
Church  t.  Oarvey,  53  111.  401;  5  Am.  Rep.  51.  And  a  mutual  subscription 
for  the  benefit  of  any  unincorporated  society  organized  for  a  lawful  purpose 
may  be  supported,  even  though  no  payee  is  named,  if  the  object  is  made 
definite  and  certain.  The  mutual  promise  of  the  subscribers  is  a  sufficient 
consideration:  Allen  v.  Duffie,  43  Mich.  1;  38  Am.  Rep.  159. 

A  promise  to  pay  a  debt  for  which  the  promisor  is  already  bound  does 
not  constitute  a  sufficient  consideration  to  support  a  contract:  Ritenour  v. 
Mathews*  42  Ind.  7;  Laboyteaux  v.  Stcigart,  103  Ind.  596.  And  a  promise 
generally  to  pay  on  request  what  the  promisor  was  liable  to  pay  on  request 
in  another  right  is  wrl-  t  consideration  and  void:  Cole  v.  Shm-tlef,  41  Vt. 
311;  98  Am.  Dec.  587.  .  i>l  the  general  rule  is  that  an  agreement  to  do,  or 
the  doing  of  that  which  one  is  already  bound  to  do,  constitutes  no  considera- 
tion for  anew  promise:  VanderbiU  v.  Schreyer,  91  N.  Y.  392,  401;  Ay res  t. 
Railroad  Co.,  52  Iowa,  478;  Schuler  v.  Mytov,  48  Kan.  282.  An  agreement 
by  a  creditor  to  release  a  debtor  will  constitute  a  valid  consideration  for  a 
contract:  Crowder  v.  Reed,  80  Ind.  1 ;  faster  v.  Hulman,  65  Ind.  100.  And 
if  there  be  a  dispute  between  parties,  aud  the  claim  asserted  is  not  entirely 
groundless,  a  promise  to  forbear  the  prosecution  of  the  claim  is  founded  on 
a  sufficient  consideration:  Harris  v.  Carnvly,  107  Ind.  158;  and  see  Luark 
v.  Malont,  34  Ind.  444;  Davisson  v.  Font,  23  W.  Va.  017;  Brown  v.  Sloan,  6 
Watts,  421;  Longridge  r.  Dorville,  5  Barn.  &  Aid.  117.  But  where  a  claim 
is  entirely  without  foundation,  a  release  will  not  constitute  a  valid  consid- 
eration: Harris  v.  Cassady,  107  Ind.  158;  Martin  v.  Black,  20  Ala.  309;  New 
Hampshire  Sav.  Bank  v.  Colcord,  15  N.  H.  119;  41  Am.  Dec.  685.  The  re* 
lease  of  a  party  from  the  performance  of  a  coutract  constitutes  a  sufficient 
consideration  for  his  promise  to  account  with  the  other  party  for  moneys 
paid  by  the  latter  under  the  coutract:  Cutter  v.  Cochrane,  116  Mass.  408. 
The  release  by  one  party  to  a  contract  containing  mutual  stipulations  is 
the  consideration  for  the  release  by  the  other,  and  the  mutual  releases  form 
the  consideration  for  the  new  promise,  and  are  sufficient  to  give  it  full  lecal 
effect:  Cutter  v.  Cochrane,  116  Mass.  408;  Rollins  v.  Marsh,  128  Mass.  116; 
Perry  v.  Bnckman,  33  Vt.  7;  McCreery  v.  Day,  119  N.  Y.  1;  16  Am.  St. 
Hep.  793;  Oregon  etc  R.  R.  Co.  v.  Forrest,  128  N.  Y.  83;  Manujaeturing  Co. 
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▼.  Bradtrf,  106  U.  S.  175.  When  *  person  incurs  a  legal  liaWT*-.  as  l.y 
entering  into  a  contract  with  a  third  person,  the  liability  thereby  incurred  i» 
a  sufficient  consideration  to  support  a  promise  by  the  person  at  whose  reqn  st 
it  was  inearred.  If,  for  instance,  a  person  contracts  in  his  own  uim  h> 
purchase  property  upon  the  promise  by  another  to  provide  the  money  to  pay 
for  it,  the  consideration  is  sufficient  to  support  the  contract:  Skidmor*  ▼. 
Bracybrd,  I.  R.  8  Bq.  134;  Steele  v.  8tee?e,  75  Md.  477.  Bat  a  promise  of 
this  kind  ought  to  be  established  by  the  clearest  and  most  satisfactory  prosfi 
8tmk  ▼.  8tmk>  75  M<L  477. 


Edwards  v.  Charlotte,  Columbia,  and  Augusta 

Railroad  Company. 

ftt  South  Ca&olixa,  472.] 

ikrmrACE  Watbr— Railroad  Embankment.— A  railroad  company  may  law. 
folly  protect  its  right  of  way  against  the  flow  of  surface  water  by  building 
ml  embankment  thereon,  and  it  is  not  liable  in  damages  to  an  adjoining 
owner  whose  land  is  overflowed  from  an  accumulation  of  surface  water 
caused  by  such  embankment. 

8u*f  ac»  Water— Rights  of  Railway  Company.— A  railroad  company  has 
the  same  rights  as  a  private  landowner  to  protect  its  right  of  way 
against  the  flow  of  surface  water. 

Henderson  Brother*  and  John  R.  Cloy,  for  the  appellants. 
Croft  and  Chafee  and  B.  L.  Abney,  for  the  appellee. 

4T*  McIver,  C.  J.  The  plaintiff,  who  is  a  married  woman, 
joining  her  husband  with  her  as  a  coplaintiff,  brings  this 
action  against  the  Charlotte,  Columbia,  and  Augusta  Rail* 
road  Company  to  recover  damages  alleged  to  hare  been  done 
to  her  property,  as  well  as  to  her  health,  by  reason  of  the 
obstruction  by  the  defendant  company  of  the  natural  flow  of 
surface  water  over  and  across  the  right  of  way  and  railroad 
track  of  defendant  The  allegations  in  the  complaint  sub- 
stantially are,  that  some  time  in  the  year  1867  the  defend* 
ant  company  constructed  its  railway  through  the  town  of 
Graniteville,  over  and  along  Canal  street  of  said  town,  run- 
ning north  and  south  parallel  with  Horse  creek,  a  natural 
watercourse,  on  the  west  of  the  railway;  that  plaintiff  is  the 
lessee  of  certain  premises  situate  at  the  northeast  corner  of 
Canal  street  and  Cottage,  the  latter  being  a  street  running  per- 
pendicular to  the  former;  that  on  the  eastern  side  of  the  town 
of  Graniteville  the  land  is  hilly,  and  gradually  slopes  towards 
Horse  Creek,  and  that  the  surface  water,  which  would  accu- 
«*nlate  on  the  eastern  side,  was  accustomed  to  flow,  in  part, 
and  along  Cottage  street,  across  Canal  street,  to  said 
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Horse  breek,  previous  to  the  construction  of  defendant1!  road, 
and  for  sortie  time  afterwards,  without  injury  to  plaintiff* 
premises,  but  that  some  time  in  the  year  1878  "  the  defendant 
negligently,  unlawfully,  and  tmnecessarily"  erected  a  large 
sandbank  at  the  intersection  of  Canal  and  Cottage  streets,, 
whereby  the  surface  water  Was  forced  back  on  plaintiff's 
premises,  and  has  continued  to  maintain  and  increase  said 
sandbank. 

The  defendant  claims  that  the  sandbank  complained  of 
(which  was  constructed  on  defendant's  right  of  Way)  was 
necessary  4t4  to  protect  its  roadbed  and  right  of  way  from 
being  undermined  and  washed  away  by  the  flow  of  the  sur- 
face watet,  and,  therefore,  its  construction  Was  no  invasion  of 
the  legal  rights  of  the  plaintiff,  and  the  defendant  is  not  liable 
for  any  damages  Which  plaintiff  may  have  sustained  by 
reason  of  such  obstruction  of  the  flow  of  the  Surface  water. 
The  circuit  judge,  in  effect,  charged  the  jury  that  the  first 
question  for  them  to  determine  was  whether  the  construction 
of  the  sandbank  WaB  necessary  for  the  protection  of  defend- 
ant's roadbed  and  right  of  Way,  and  if  so,  then  the  defendant 
was  not  liable.  The  jury,  under  this  instruction,  found  a 
verdict  in  favor  of  the  defendant,  and  judgment  being  entered 
thereon,  the  plaintiff  appeals  upon  the  several  grounds  set 
out  in  the  record.  Under  the  view  which  we  take,  we  do  not 
deem  it  necessary  to  repeat  these  grounds,  for  the  whole  case, 
in  our  judgment,  turns  upon  the  inquiry  whether  there  was 
any  error  in  the  instruction  thus  given  to  the  jury. 

It  is  not,  and  cannot  be,  denied  that  the  rule  in  regard  to 
interference  with  the  flow  of  surface  water  is  wholly  different 
from  that  which  prevails  in  regard  to  the  waters  of  a  natural 
watercourse.  We  shall,  therefore,  confine  our  attention 
entirely  to  the  rule  as  to  surface  water.  What  that  rule  is 
has  been  the  subject  of  debate  in  numerous  cases  in  the  other 
states,  many  of  Which  we  have  examined  in  preparing  this 
opinion.  Some  of  the  states  have  adopted  what  is  known  as 
the  civil-law  rule,  while  others  seem  to  have  adopted  what  is 
designated  as  the  intermediate  rule,  while  others  again 
(a  majority  of  the  states,  as  is  said  in  a  note  to  Ooddard  v. 
Inhabitants  of  Harpswell,  30  Am.  St.  Rep.  391)  adhere  to  the 
rule  of  the  common  law.  In  this  state,  so  far  as  we  are 
informed,  there  is  no  adjudication  upon  the  subject,  for  what 
was  said  upon  the  subject  by  the  late  Chief  Justice  Simpson 
was  "not  intended  as  a  final  adjudication,  and  conclusive  of 
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.1  q^fcti-:e  in  the  future,"  as  he  himself  expressly  said  in 
g^z^-g,  fad  simply  his  own  opinion  as  to  the  compar- 
a  ~i*  =*tr.u  of  tie  several  rales. 

!-i  ii.  r>w  of  the  express  declaration  of  the  law-making 
pOTc?.  as  ew  irniiwi  in  section  2738  of  the  General  Statutes, 
v*  ***  fcev  Loond  to  declare,  in  the  absence  of  any  constito- 
txy*l  jccTisizeL.  stable,  or  even  authoritative  decision  to  the 
oitrxry.  tLfct  the  comiLoo-law  rule  must  still  be  recognized 

for  that  section  expressly  declares  that: 
in  of  the  common  law  of  England  not  altered  by 
inconsistent  with  the  constitution  of  this  state 
cz*  and  laws  thereof,  is  hereby  continued  in  foil 
ferae  azi  virtue  within  this  state  in  the  6ame  manner  as 
fctSae  the  passage  of  this  act."  Under  the  common-law  rule 
mzrZmtm  water  is  regarded  ss  a  common  enemy,  and  every 
Llt.£«c  proprietor  has  a  right  to  take  any  measures  necessary 
to  tbe  protection  of  his  own  property  from  its  ravages,  even  if 
in  i.x-g  so  he  throws  it  back  upon  a  coterminous  proprietor 
ta  his  damage,  which  the  law  regards  ss  a  case  of  damnum 
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c:*?-v  i%j%rim\  and  affording  no  cause  of  action. 

Tii*  ru>  was  applied  in  a  esse  very  much  like  the  present: 
£  w  t.  Sr-  Fjw  etc  Ry.  C<l,  41  Minn.  384;  16  Am.  St  Rep. 
TV;  also  in  Cairo  etc  IL  R  Co.  v.  Stevens,  73  Ind.  278;  38 
A^  Rep,  139;  (T  Connor  ▼.  Fond  Du  Lac  etc.  Ry.  Co.,  52  Wis. 
cl*f ;  SS  Am  Rep.  753;  Johnson  v.  Chicago  etc.  R>  R.  Co~,  80 
W^.  641:  27  Am.  St  Rep.  76.  See,  also,  Chadeayne  v.  Rob- 
in v  55  Cc-a.  345,  3  Am.  St  Rep.  55,  and  Abbot  v.  Kansas 
C\:%  «■.  R.  R  Col,  S3  Ma  271,  53  Am.  Rep.  581,  in  which 
the  case  of  5*.  7v  t.  Kansas  City  etc  R  R.  Co.,  71  Mo.  237, 
So  At^  R*p.  4S0.  relied  upon  by  appellant,  as  well  as  the 
cj^*  of  X:C;rmuk  ▼.  Kansas  City  etc.  R.  R  Co.,  70  Mo.  359, 
S3  Am.  Rep.  431,  are  commented  on  and  practically  over- 
ruled, so  far  as  the  question  now  under  consideration  is  con- 
cerned. These  cases,  as  well  as  many  others  which  might  be 
referred  to.  together  with  those  cited  by  respondent's  counsel 
in  his  argument*  abundantly  show  that  there  was  no  error  on 
the  part  of  the  circuit  judge  in  giving  the  instruction  com* 
pl*:r.ed  of  to  the  jury. 

The  ca$*  of  State*  v.  Norfolk  etc.  R  R.  Co.,  Ill  N.  C.  278, 
e*v;u$  lo  be  much  relied  upon  by  the  counsel  for  appellant 
Bus  we  do  not  think  it  in  point  The  question  there  was  difc 
frrent  from  that  presented  4T#  here,  and  the  discussion  was 
principally  devoted  to  an  inquiry  into  the  rights  acquired  by 
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a  railroad  company  from  the  exercise  of  its  right  to  condemn 
lands  under  the  power  of  eminent  domain,  with  which  we  are 
not  concerned  here.  Here  we  freely  and  fully  concede  the 
doctrine  laid  down  in  that  case — that  a  railroad  company  ha? 
no  higher  rights,  in  reference  to  the  treatment  of  surface  water, 
than  an  individual  land  proprietor;  and  that  is  as  far  at  that 
case  is  applicable  to  the  present.  Besides,  as  we  understand, 
North  Carolina  is  one  of  the  states  which  recognize  the  civil- 
law  rule  in  reference  to  surface  water,  and  hence  the  decisions 
in  that  etate  would  afford  no  assistance  where  the  common- 
law  role  preyails.  So,  too,  the  cases  of  Mills  v.  Greenville 
etc.  R.  R.  Co.,  13  8.  C.  97,  and  Wallace  ▼.  Columbia  etc.  R.  R. 
Co.,  34  S.  C.  66,  and  again  reported  in  37  S.  C.  335,  being 
oases  in  reference  to  natural  watercourses,  and  not  cases  of 
surface  water,  have  no  application  to  the  present  case.  Nor 
are  we  able  to  discover  any  thing  in  the  case  of  Gregory  v. 
Layton,  36  S.  C.  93,  31  Am.  St.  Rep.  857,  which  throws  any 
light  upon  our  present  inquiry. 

Under  the  view  which  we  have  taken,  the  other  grounds  of 
appeal  become  immaterial.  For  even  if  the  alleged  errors 
there  complained  of  were  well  founded,  the  result  reached 
would  not  have  been  affected.  Assuming,  as  we  must  do, 
that  the  jury  found  as  matter  of  fact  that  the  sandbank  com* 
plained  of  was  necessary  for  the  protection  of  defendant's 
right  of  way  and  roadbed,  we  are  unable  to  see  how  the  in- 
structions complained  of  could  possibly  have  affected  the 
result.  We  may  add,  however,  that  we  see  no  error  in  any 
of  the  instructions  complained  of. 

The  judgment  of  this  court  is  that  the  judgment  of  the 
circuit  court  be  affirmed.       

Railroads — Liabujtt  For  Surface  Waters — Embankments. — The  fact 
that  a  railroad  company  raises  an  embankment  upon  its  own  land  whioh 
prevents  the  snrfaoe  water  falling  and  running  upon  the  land  of  an  adjoin- 
ing owner  from  running  off  such  land,  and  causes  it  to  accumulate  thereon 
to  its  damage,  gives  to  the  latter  no  cause  of  aotion  against  the  former:  Mi»~ 
touri  Pac  By.  Oo.  r.  Renfro,  52  Kan.  287;  ante,  p.  844,  and  note. 
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Rajlboam — FKLLOW-sBKTAJiTa. — A  railroad  company  tt  not  liable  to  om 
of  its  agents  for  an  injur/  arising  from  the  negligence  of  another  om- 
it agent 

anmran— Liability  Fob  Nkugkbcb  ot  FxLLOw-sttYAjra. 

due  diligence  in  the  selection  of  competent  and 

its*  and  furnishes  them  with  suitable  means  to  perform  the 

in  which  he  employe  them,  is  not  answerable  to  one  of  them  for 

Moseqnence  of  the  carelessness  or  negligence  of 

esanloyed  in  the  same  service. 

tTAjrr*— Who  Ab*.t-A  conductor  on  a  freight  team 

tt  fireman  on  a  fallowing  freight  train,  both  belonging  to 

cesnpany,  are  feUow-eerr&nts,  and  take  the  risk  of  each  other's 


An  SmiTABT— Fmxow-sEETA*TB— Who  am. — All  _ 

principal  in  the  conduct  of  one  enterprise,  such  as 
a  railroad,  are  the  servants  of  one  master,  and  therefore  f ellow- 
ef  each  other. 

iyajtts— Raihc  as  Amcrmo. — Whether 
employment  are  feUow-eerrante  or  not 
rank,  grade,  or  authority.    All  who  serre 
;  work  under  the  same  control,  derive  authority  and 
from  the  same  source,  are  engaged  in  the  same  general 
gh  in  different  grades  or  departments  of  it,  are  fellow-eerr- 
who  cake  the  risk  of  each  other's  negligence. 
An  SnnTAST— Fsixow-staTAKTd— How  DcTftRMiysD. — Whether 
i  are  £fe2*w<*servuuts  m  not  to  l*e  determined  by  the  rank  or  grade 
f£eaim#;  or  injured  serrant,  but  is  to  be  determined  by  the  ohir- 
■>  of  taw  act  being  performed  by  the  offending  serrant,     If  it  is  an 
that  the  law  imp-ies  a  contract  duty  on  the  part  of  the  employer  to 
xw<  then  the  ewVsnding  employee  is  not  n  •errant,  but  an  agent;  as 
L  c*fcer  nets  they  are  feUow-eerrante. 
2>no%M--fsxLOV-ssnxA*x». — A  railway  company  whjch  furnishes  a  safe 
cc=:«tent  am  ants  is  not  liable  for  the  result  of  a  collision 
frven  its  track  being  temporarily  dangerous  at  the  time  by  the 
c  of  its  serrant  to  give  the  usual  and  necessary  notioe  of  an 
uc«£  t^erecc  to  a  fellow  cur  ant  on  an  approaching  train,  which 
tiaiu  *-;urj  to  such  fellow-eerrant. 


A.  C"*w/.r*  amd  AUiom  and  PaiioUy  for  the  appellant. 
R  L.  A}mt&  for  the  appellee. 

»•*  Movl,  wax,  J.  This  action  was  brought  by  the  plaintiff, 
ac  er/vVve*  of  the  defendant,  for  the  recovery  of  damages 
e.:*:^:nt\i  It  h::a  thr.::gh  the  negligence  of  the  defendant 
<v  :\rt,  The  cr.se  ca:ne  on  for  trial  before  his  honor,  Judge 
\\  ;    ,;^\    r.rJ    :I:e   defendant   company  interposed   an   oral 


....  .-- v*  ••  *;  ;";e  ec\  ;*..\:nt  did  not  state  facts  sufficient  to 
<v>a$;;;u:e  a  cause  of  actiou   against  the  defendant     TM 
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judge,  without  stating  his  reasons,  sustained  the  demurrer 
and  dismissed  the  complaint.  From  this  order  the  plaintiff 
appeals  to  tbi9  court  upon  one  general  ground,  that  the  judge 
tuod  in  sustaining  the  demurrer. 

***  Upon  this  state  of  the  pleadings  the  facta  well  alleged 
must  be  assumed  to  be  true;  and  therefore  it  ia  necessary  to 
set  out  the  important  allegations  made.     He  complains,  sub* 
stantially,  as  follows:  "That  the  plaintiff,  John  H.  Jenkins, 
on  March  3,  1890,  at  the  time  of  committing  the  grievances 
hereinafter  complained  of,  was  in  the  employment  of  the 
-defendant  as  an  assistant  fireman  upon  a  locomotive  engine, 
No.  135,  the  property  of  the  said  defendant,  driven  by  steam 
upon  its  road;  and  it  was  the  duty  of  the  defendant  to  pro- 
vide an  unobstructed  track  for  said  engine  running  upon  its 
track,  and  to  give  warning  of  any  obstruction  thereon  by 
placing  torpedoes  on  the  track,  and  signaling  said  engine  at  a 
distance  therefrom  remote  enough  to  enable  the  engineer  to 
evoid  a  collision  therewith,  by  the  employment  of  the  appli- 
ances used  in  stopping  engines,  trains,  etc.    That  on  the  said 
March  3,  1890,  while  the  plaintiff,  in  the  performance  of  his 
duty  as  aforesaid  on  the  locomotive  engine  No.  135,  was 
going  north  from  Columbia  over  the  defendant's  road,  and  at 
a  point  thereon  about  two  and  one-half  miles  from  said  city, 
there  were  standing  on  defendant's  track,  on  the  line  of  the 
Columbia  and  Greenville  railroad,  several  cars  in  charge  of  the 
•conductor  of  the  train  from  which  they  bad  broken  loose,  and 
which  had  preceded  by  fifteen  or  twenty  minutes  said  engine 
No.  135  in  its  progress  up  the  road  as  aforesaid. 

"  That  the  defendant,  its  agents  and  servants  in  charge  of 
the  loose  cars  as  aforesaid,  not  regarding  their  duty,  conducted 
themselves  so  carelessly,  negligently,  and  unskillfully,  that 
they  failed  to  make  said  obstruction  known  to  those  in  charge 
of  the  approaching  engine  No.  135  in  time  to  stop  the  same, 
•either  by  placing  torpedoes  on  the  track  or  by  signaling  the 
engineer  running  said  engine,  at  a  point  sufficiently  removed 
from  said  obstruction  wherein  it  was  possible  to  stop  said 
^engine,  as  is  required  by  the  rules  and  regulations  governing 
the  running  of  engines  on  the  road  of  the  above-named  defend- 
ant. That  for  the  want  of  due  care  and  attention  to  the  duty 
devolving  upon  the  said  defendant,  its  agents  and  servants  as 
-aforesaid,  at  the  time  and  place  aforesaid,  and  while  the  said 
loose  cars  were  in  the  use  and  service  of  said  defendant,,  and 
in  charge  of  one  of  its  conductors  as  aforesaid,  on  the  track 
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of  the  said  railroad,  ■*•  and  while  the  plaintiff  was  in  the 
performance  of  hia  doty  In  the  capacity  aa  aforesaid,  in  the 
K?Tiee  of  said  defendant,  by  reason  of  the  carelessness,  neg- 
I  rerce,  and  recklessness  of  the  said  defendant,  its  agents  and 
serranta,  in  tailing  to  give  proper  signals,  which  would  have 
stopped  the  approaching  engine  in  time  to  avoid  all  possibil- 
ity of  a  collision,  this  plaintiff,  to  save  his  life,  was  forced  to 
leap  from  said  engine  while  it  was  running  rapidly  over  said 
track,  just  before  it  reached  said  obstruction,  whereby  bis 
arm  vis  broken  at  the  wrist,  causing  a  permanent  injury; 
asd  be  was  far  days  and  weeks  unable  to  work  at  all,  and 
can  never  pcfftjiui  a  man's  full  share  of  manual  labor,  owing 
to  said  permanent  injury,  and  his  sufferings,  both  mental 
sxhi  physical,  were  intense  and  continued  until  his  wound 
healed;  all  to  his  damage  nineteen  hundred  and  fifty  dollars.1* 
The  principles  upon  which  a  railroad  company  is  responsi- 
ble to  a  stranger  or  to  passengers  transported  far  a  consider- 
a::  xi,  are  reasonably  well  defined  and  understood  by  the 
pr--5essk».  But  a  corporation  must  of  necessity  act  through 
irer.ts,  and  the  relations  between  the  ideal  existence  known 
as  the  corporation  and  its  own  employees  for  hire  are  not  at 
*..  so  clear  or  well  defined.  On  the  contrary,  there  is  some 
c:-f^5::«n  and  much  difference  of  opinion  on  the  subject;  so 
r-'-j.i  so.  that  the  doctrines  as  to  "fellow-servants"  and 
r**ro-f:*:~.i:y  for  their  acts  have  been  characterized  by  a 
>irr.t\i  ;-i^e  ~as  a  perplexing  and  tan  pled  subject"  Since 
tr«  cise  of  J/«~:v  v.  South  Carolina  R.  &  Co.,  1  McMull. 
?^\  So  Asi.  Pec.  2t:S.  decided  by  our  then  court  of  errors  in 

•  ^j; x^  ^-si*  of  our  cases  on  the  subject,  if  not  the  first  on 

•"-*  A^rrrw  c;r.;:nent — the  general  rule  has  been  consid- 

-  ervi  as  ts:-*  lisicd  on  principle  and  policy,  "that  a  railroad 

<vrr.::irv  ;s  not  liaKe  to  one  of  their  agents  for  an  injury 

a""*:'"*  from  ,:>e  nt-g'.igence  of  another  competent  agent** 

\-  i  :r*  or.e  of  the  latest  and  fullest  publications  which  treats 

v?  •  -*  *     -ct  ::ie  principle  is  stated  thus:  uThe  general  rule 

^.  >    .  .*  -  "••o*2  considerations  of  justice  as  of  policy  is,  that 

Vwr.o  ercaces  in  the  employment  of  another  for  the  per- 

I,  -  c   ^  of  sjweified  duties  and  services  for  compensation, 

uk«  slvn  himself  the  natural  and  ordinary  risks  and  perils 

r      ^  »  ii*  performance  of  such  services,     •*•  The  perila 

anicrc  fr^m  the  carelessness  and  negligence  of  those  who  are 

»nT*  s*~*  emrlormwt  are  no  exceptions  to  this  rule;  and 

t  master  uses  due  diligence  in  the  selection  of  conipe- 
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tent  and  trusty  servants,  and  furnishes  them  with  suitable 
means  to  perform  the  services  in  which  he  employs  them,  he 
is  not  answerable  to  one  of  them  for  an  injury  received  by 
him  in  consequence  of  the  carelessness  of  another,  while  both 
are  engaged  in  the  same  service The  rule  thus  estab- 
lished was  almost  universally  followed,  and  the  labor  of  the 
courts  since  has  been  in  properly  applying  it  and  determin- 
ing its  principal  limitations,"  etc.:  See  7  Am.  A  Eng.  Ency. 
of  Law,  823,  and  numerous  oases  cited. 

The  plaintiff  here  was  an  assistant  fireman  on  train  No.  2, 
injured,  as  alleged,  by  the  negligence  of  "  the  agents  and  serv- 
ants" (without  indicating  which)  of  the  defendant  company 
on  another  train,  No.  1,  in  not  giving  timely  notice  of  eertain 
M loose  cars"  being  on  the  track  of  the  company;  and  he,  the 
plaintiff,  claims  that  the  judge  committed  error  in  holding 
that  the  conductor  on  train  No.  1,  and  the  assistant  fireman 
on  train  No.  2,  were  fellow-servants  in  the  sense  of  the  rule. 
The  employees  of  a  railroad  are  generally  numerous,  and 
necessarily  divided  into  classes,  according  to  the  work 
assigned  them.  But  all  of  the  persons  thus  employed,  under 
one  principal,  in  the  conduct  of  one  enterprise,  such  as  oper- 
ating a  railroad,  are,  according  to  the  ordinary  meaning  of 
the  word,  servants  or  employees  of  one  principal,  and,  as  it 
would  seem,  "fellow-servants"  of  each  other. 

But  it  is  said  that,  by  successive  decisions  of  the  oourts,  the 
rule  has  been  modified,  and,  according  to  the  limitations 
imposed,  the  parties  here  were  not  technically  M  fellow-serv- 
ants." After  some  conflict,  we  suppose  it  may  be  regarded 
as  settled  that,  whether  parties  are  "  fellow-tservants"  in  the 
sense  of  the  rule,  does  not  depend  upon  the  grade,  rank,  or 
authority  of  the  two  servants.  A  fireman  and  engineer  or 
conductor  are  "  fellow-servants."  Judge  Cooley  states  that 
persons  are  u fellow-servants,  when  they  engage  in  the  same 
common  pursuit,  under  the  same  general  control":  Cooley  on 
Torts,  541.  Judge  Thompson,  in  his  work  on  Negligence, 
announces  as  a  general  M1  rule,  that  all  who  serve  the  same 
master  work  under  the  same  control,  derive  authority  and 
compensation  from  the  same  common  source,  are  engaged  in 
the  same  general  business,  though  it  may  be  in  different 
grades  or  departments  of  it,  are  fellow-servants,  who  take  the 
risk  of  each  other's  negligence."  Or,  in  the  forcible  view  of 
Judge  Brewer,  lately  appointed  associate  justice  of  the  supreme 
oourt  of  the  United  States,  in  the  casf  of  Howard  v.  Denver  etc 
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M^C^U  Fed.  Rep.  837  (18S6):  "Neither  can  it  be  said 
Ryan  and  decedent  were  engaged  in  a  different  clasa  of 
Tree,  they  were  on  different  trains,  and  at  the  time 
accident  had  no  opportunity  of  noticing  the  conduct 
other  until  too  late  to  prevent  the  collision.     But 
sgaged  in  the  same  kind  of  service,  they  must  nat- 
>y  have  been  often  thrown  into  contact,  and  had  ample 

for  mutual  supervision He  who  engages 

fervice  knows  that  other  trains  besides  his  will  be 
and  may  fairly  be  considered  as  contracting  to  take 
of  the  negligence  of  the  employees  managing  such 
He  most  ex{«ct  to  be  employed  now  on  one  train 
another,  to  be  thu3  thrown  into  contact  with  the 
a  in  that  service,  to  know  himself  what  is 
in  such  work,  and  be  able  to  detect  any  evidence 
■i  the  part  of  those  in  like  service":  See  How- 
v.  rearer  etc.  Jty.  CV,  26  Fed.  Rep.  837;  Newport  Neum 
kc  C«l  v.  How**  58  Fed.  Rep.  362;  Norfolk  etc  R.  22.  Co.  v. 
rww :«.  SS  Ya.  853  (1592). 

Eat  h  is  said  that  there  is  one  limitation  to  the  general  rule 
which  has  been  well  established,  and  it  is  this:  that  while 
the  question  as  to  whether  parties  are  fellow-servants  is  not 
to  be  determined  by  the  rank  or  grade  of  the  offending  or 
inured  servant.  *  it  is  to  be  determined  by  the  character  of 
the  act  being  performed  by  the  offending  servant.  If  it  is  an 
act  that  the  law  implies  a  contract  duty  on  the  part  of  the 
ecr^oyer  to  perform,  then  the  offending  employee  is  not  a 
tercaatt  bwt  an  agent;  but  as  to  all  other  acts  they  are  fellow- 
kit  ah  is."  As  we  understand  it,  this  is  the  rule  which  has 
cms  adopted  in  this  state:  See  Gunter  v.  GraniteviUe  Mfg.  Co^ 
IS  &>  C  •**  270;  44  Am.  Rep.  573;  and  Cairo  v.  Charlotte 
«.\  &  JL  Cc^  23  S.  C.  529;  55  Am.  Rep.  28.  In  these  cases 
the  chief  justice  announced  the  doctrine  as  follows:  "The 
tree  question  is,  whether  the  person  in  question  is  employed 
to  do  any  of  the  duties  of  the  master.  If  so,  then  he  cannot 
be  regarded  as  the  fellow-servant  or  colaborer  of  the  opera* 
Uvea,  but  is  the  representative  of  the  master,  and  any  negli- 
gence on  his  part  in  the  performance  of  the  duty  of  the  master 
thus  delegated  to  him  must  be  regarded  as  the  negligence  of 
the  master.1*  This  we  have  held  to  be  the  true  test;  and  the 
oruv  question  now  is,  whether  it  is  applicable  to  and  must  rule 

th:s  esse. 

Lei  us  s**r  what  is  the  proper  construction  of  this  limitation. 
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As  we  have  seen,  the  employees  of  a  railroad  company  are 
necessarily  divided  into  classes,  to  each  of  which,  in  the  divi- 
sion of  labor,  certain  specified  ordinary  duties  are  assigned, 
as  to  which  each  servant,  within  the  compass  of  his  employ- 
ment, in  one  sense,  is  the  representative  of  the  company.  Is 
it  the  intention  that  "the  duties  of  the  master"  referred  to  as 
changing  the  character  of  an  employee  into  that  of  master 
should  include  those  matters  of  ordinary  regulation  and  man- 
agement, or  only  those  original  and  essential  duties  implied 
by  the  contract  of  service;  such,  for  instance,  as  the  duty  of 
keeping  a  safe  and  sound  track,  furnishing  all  proper  appli- 
ances, competent  servants,  etc.?  But  be  this  as  it  may,  com- 
petent authority  has  indicated  the  following  as  "  the  duties 
of  the  master"  referred  to,  viz:  to  furnish  suitable  machinery 
and  appliances,  and  keep  them  in  repair;  the  selection  and 
retention  of  sufficient  and  competent  servants,  and  the  estab- 
lishment of  proper  rules  and  regulations,  etc.  Under  the 
head  of  "  appliances"  is  understood  to  be  included  a  proper 
roadway,  or,  as  it  has  come  to  be  phrased,  "a  safe  track  and 
a  safe  place  to  work." 

Did  the  company  directly  or  indirectly  violate  any  of  these 
fundamental  contract  duties  in  this  case?  It  will  be  observed 
that  there  is  no  allegation  in  the  complaint  that  the  cars  were 
"  loose"  on  the  track  from  any  fault  or  negligence  on  the  part 
of  the  servants  on  train  No.  1,  nor  any  distinct  allegation  as 
to  the  time  when  they  were  detached,  or,  indeed,  in  what 
manner  51B  the  accident  occurred ;  nor  is  there  any  allega- 
tion that  the  track  was  not  safe  or  sufficient,  or  that  there 
was  wanting  suitable  appliances  or  competent  servants.  As 
we  read  it,  the  only  allegation  of  fact  made  by  the  complaint 
was  one  not  of  commission,  but  of  omission — that  the  serv- 
ants on  train  No.  1  did  not  give  proper  signals,  which  would 
have  stopped  the  train  approaching  in  time  to  avoid  the  col- 
lision. This  is  entirely  a  different  case  from  that  of  Calvo 
y.  Charlotte  etc.  R.  R.  Co.,  23  S.  C.  529,  55  Am.  Rep.  28,  where 
one  Wooten,  a  section  master  and  supervisor  of  the  track- 
laying  force,  disregarding  the  signal  carried  by  a  preceding 
train,  which  indicated  that  it  was  to  be  followed  by  another, 
did  not  wait  for  that  other  train,  but  at  once  took  up  the 
track,  making  a  gap  in  the  road,  which  derailed  the  engine 
and  inflicted  the  injury  complained  of.  It  thus  appears  that 
there  was  not  only  a  failure  to  furnish  a  safe  track,  but  really 
-the  destruction  of  it.     The  facts  of  this  case  are  essentially 
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different;  and  we  may  adopt  as  applicable  to  thip  the  state- 
ment of  a  learned  judge,  lately  made  in  one  of  the  numerous 
cases  on  the  subject:  <(So  far  as  tbe  plaoe  and  machinery, 
both  were  safe.  There  is  no  pretense  that  the  track  was  not 
in  good  order,  or  that  the  engines  and  other  implements  for 
the  movement  or  control  of  the  train  were  not  sufficient.  It 
will  not  do  to  say  that  beeanse  Ryan's  engine  was  in  the  way 
and  collided  with  decedent's  train,  the  track  was  not  clear, 
and  therefore  the  master  had  failed  in  his  duty  of  providing 
a  *  safe  place9  for  the  employees  to  work  in  and  upon.  The 
negligent  use  by  one  employee  of  perfectly  safe  machinery 
will  seldom  be  adjudged  a  breach  of  the  master's  duty  of  pro- 
viding a  safe  place  for  the  employees.  Such  a  construction 
would  make  any  negligent  misplacement  of  a  switch,  any 
collision  of  trains,  even,  any  negligeqt  dropping  of  tools 
about  a  factory,  a  breach  of  the  duty  of  providing  a  *  6afe 
place.'  The  true  idea  is,  that  the  place  and  tbe  instruments 
moat  in  themselves  be  safe,  for  this  is  what  the  master's  duty 
fairly  compels,  and  not  that  the  maatar  must  see  that  negli- 
gent handling  by  an  employee  of  tbe  machinery  shall  not 
create  danger/'  etc 

We  cannot  doubt  that  the  employees  of  train  No.  1  and 
the  plaintiff  on  No,  2  were  fellow-servants  when  the  plaintiff 
•l4  jumped  and  broke  his  arm,  without  such  fault  or  negli- 
gence on  the  part  of  the  company  as  to  make  them  liable  for 
damages;  and,  therefore,  we  think  the  circuit  judge  com- 
mitted no  error  of  law  in  dismissing  the  complaint 

The  judgment  of  this  court  is  that  the  judgment  of  the 
circuit  court  be  affirmed. 


Mastbr  ahd  Servant— Who  Are  Fbixow-sbryahts. — All  employee*  of 
a  railroad  oompany  engaged  in  the  operating  service,  connected  with  the 
business  of  running  trains,  are  fellow-servants:  LoniniUe  He.  My.  Ob.  v. 
Petty,  67  Miss.  255;  19  Am.  St  Rep.  801,     All  who  are  servants  of  a  coa- 
moo  master,  engaged  in  the  same  general  business,  subject  to  the  same  gen- 
eral control,  and  paid  oat  of  a  common  fund,  are  fellow-servants:  Qeorpia 
Pac  Ry.  Co.  v.  Davis,  92  Ala.  300;  25  Am.  St.  Rep.  47,  and  note;  Sherrim  ▼. 
At  Joseph  He.  jty.  Co.,  103  Mo,  378;  23  Am.  St.  Rep.  881,  and  note  with 
the  eases  collected;  BUr  v.  Jefrr«mvilk  etc  R.  R.  Co.,  132  lad.  78;  8*iimm 
v.  Nem  Yew*  etc  ty.  Co.,  62  Conn.  209.    See,  also,  the  notes  to  Petermm  v. 
Chicago  etc  Ry.  Co.,  U  Am.  St.  Rep.  569;  Richmond  etc  Ry,  Co.  v.  Norment^ 
10  Am.  St.  Rep.  835;  Krogg  v.  Atlanta  etc  R.  22.,  4  Am.  8t  Rep.  84;  Pui 
v.  Central  Pac  R.  R.  Co.,  1  Am.  St.  Rep.  32;  and  MeOwrk  v.  8hattneJ^  emte, 
p.  454. 

Mastbr  akd  Servant— Frllow-skrvants — Rank  as  Arricruia. — The 
liability  of  a  master  depends  upon  the  oharaoter  of  the  act  in  the  parfc 
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ance  of  which  the  injury  arises,  and  not  upon  the  grade  or  rank  of  the 
•employee  whose  negligence  causes  it:  EU  v.  Northern  Pac  R»  R.  Co.,  1 
N.  bak.  336;  26  Am.  St.  Hep.  (521,  and  note;  McElligott  v.  Randolph,  61  Conn. 
157;  29  Am.  St.  Rep.  181,  and  note;  Qeoryia  Pac  Ry.  Co.  v.  Davis,  92  Ala. 
300;  25  Am.  St.  Rep.  47;  LextAs  *.  Seiyert,  1  it  Pa.  St  628;  2  Am.  St  Rep. 
631,  and  note.  Whether  or  not  two  persons,  at  a  given  time,  are  fellow- 
-servants,  is  not  a  question  of  rank:  Justice  v.  Pennsylvania  Co,,  130  Ind.  321; 
Davits  t.  Southern  Pac.  Co.,  98  Cal.  19;  35  Am.  St.  Rap.  133,  and  note; 
McMasttr  v.  Hindis  Celt.  R.  R.  Co.,  6*  Miss.  264;  1  Am.  St  Aef .  653,  and 
note. 

Master  and  Servant— Master's  Liability  For  Negligence  of  Fbl- 
low-szrvaht. — A  master  is  not  liable  for  injuries  personally  suffered  by  bis 
servant  through  the  negligence  of  his  fellow-servants  while  engaged  in  a 
common  employment  Unless  tne  master  was  negligent  in  securing  an  in- 
competent servant:  Harrison  v.  Detroit  etc  R.  R.  Co.,  79  Mich.  409;  19  Am. 
St  Rep.  180,  and  note;  Williams  v.  Missouri  Pac  Ry.  Co.,  109  Mo.  475; 
Biggins  v.  Missouri  Pac  Ry.  Co.,  104  Mo.  413.  The  general  rule  is,  that  a 
master  is  not  answerable  to  a  servant  for  Injuries  inflicted  on  him  by  the 
negligence  of  another  servant  in  the  same  common  employment,  and  not 
traceable  to  the  negligence  of  the  master:  Fish  v.  Central  Pac  R*  A  Co.,  7t 
C*l  38;  1  Am.  St.  Rep.  22,  and  note;  Theleman  v.  MotUer,  73  Iowa,  108;  5 
Am.  St  ftep.  663,  and  note;  Wilson  v.  Dunreath  etc  Quarry  Co.,  77  Iowa, 
429;  14  Am.  St  Rep.  304,  and  note;  Ross  v.  Walker,  139  Pa.  St  42;  33  Am. 
St  Rep.  160,  and  note;  Long  v.  Coronado  R.  R.  Co.,  96  CaL  269;  Barbw  v. 
Standard  Steel  Casting  Co.,  154  Pa.  St  130;  Snyder  v.  Viola  Mining  etc  Co., 
2  Idaho,  771;  Mensch  v.  Pennsylvania  R.  R.  Co.,  150  Pa.  St  598;  Thyng  v. 
Fikhburg  R.  R.  Co.,  156  Mass.  13;  32  Am.  St  Rep,  426.  See,  further,  the 
extended  note  to  Adams  v.  Iron  Cliffs  Co.,  18  Am.  St  Rep.  455. 
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Wblls  v.  Pennington  County. 
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Ptosuo  Lands— Highways  Thereon.— The  act  of  Congrats  providing  "that 
a  right  of  way  for  the  construction  of  highways  over  pnblio  lands  not 
reserved  for  public  ase  is  hereby  granted,"  and  the  act  of  the  legis- 
lators of  this  state  declaring  that  all  section  lines  shall  be  and  are 
pobUe  ways  as  far  as  practicable,  and  that  the  pnblio  highways  along 
section  lines  shall  be  sixty-six  feet  wide,  taken  from  each  side  of  such 
lines,  together  constitute  as  to  lands  along  the  section  lines  an  ex  pi  ess 
pnblio  grant  and  dedication  for  highway  purposes,  and  a  subsequent 
settler  upon,  and  purchaser  of,  such  land  receives  his  title  in  subordina- 
tion to  the  right  of  the  publio  to  use  the  land  adjacent  to  the  section 
lines  as  a  .public  highway. 

Pernio  Lands,  Grant  of,  From  What  Language  Implied.— The  words 
ia  an  act  of  Congress,  "  the  right  of  way  for  the  construction  of  high* 
ways  over  public  lands  not  reserved  for  publio  use  is  hereby  granted,* 
import  an  immediate  transfer  of  interest,  not  a  promise  to  transfer  in 
the  future,  and  when  highways  are  located  by  competent  authority  or 
by  public  use,  the  dedication  takes  effect  by  relation  as  of  the  date  of 
the  act. 

OmAjrra,  Parties  to. — The  Public  is  an  ever-existing  grantee  capable  of 
taking  dedications  for  public  use.  Therefore,  a  general  grant  of  a  right 
of  way  over  public  lands  for  highway  purposes  cannot  be  avoided  for 
want  of  a  grantee. 

Publio  Lands. — Settlement  on  the  Public  Lands  Confers  No  Rights 
as  against  the  government  or  its  grantees. 

Public  Lands.— A  Settler  on  the  Public  Lands  Acquires  No  Vested 
Rights  Therein  until  he  has  entered  the  same  at  the  proper  land- 
office,  and  obtained  a  certificate  of  entry.  Before  then  the  land  is  sub- 
ject to  the  absolute  disposing  power  of  Congress. 

CharleB  W.  Brown,  stated  attorney  of  Pennington  evtmly,  and 
William  Gardner,  for  the  appellant 

Chauncey  L.  Wood,  for  the  respondent. 
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4  Bennett,  J.  This  action  was  brought  by  appeal  to  the 
circuit  court  of  Pennington  county  from  the  decision  of  the- 
board  of  county  commissioners  of  said  county,  rejecting 
plaintiff's  claim  for  damages  filed  with  said  board.  The  j 
complaint  alleges  that  on  the  first  day  of  April,  1885,  the  ; 
county  of  Pennington,  by  one  John  P.  McElroy,  a  road  super*  | 
yisor  of  said  county,  without  notice  or  other  legal  proceedings 
took  and  appropriated  the  private  property  of  the  plaintiff 
for  public  use,  to  wit,  certain  lands  lying  along  the  regularly 
surveyed  section  lands,  for  a  public  highway,  and  on  account 
of  the  taking  and  appropriation  of  said  lands  the  plaintiff  it- 
damaged  in  the  sum  of  four  hundred  dollars.  The  complaint 
further  alleges  that  at  the  time  of  said  appropriation  the- 
plaintiff  had  not  received  a  patent  from  the  United  State* 
for  the  land  so  taken,  but  afterwards,  on  the  sixth  day  of 
November,  1886,  he  did  receive  his  patent,  and  on  the  twenty 
first  day  of  January,  1887,  he  duly  asserted  his  claim  for 
damages  on  account  of  such  taking  and  appropriation  of  hi* 
property.  The  defendant  answered,  denying  all  the  allega- 
tions of  the  complaint;  and  for  a  further  answer  alleged: 
1.  That  plaintiff,  prior  to  the  filing  of  the  complaint,  had 
conveyed  by  warranty  deed  to  one  George  Hunt  all  of  the 
premises  so  alleged  to  have  been  taken,  and  that  he  did  not, 
either  in  the  warranty  deed  or  otherwise,  reserve  or  except  to 
himself  any  claim  or  demand  for  damages  by  reason  of  said 
land  being  taken  or  used  for  a  public  highway;  2.  That  the 
tracts  of  land  in  question  were  first  surveyed  by  the  United 
States  in  July  and  August,  1879,  and  the  official  plat  filed  in  the 
proper  land-office  of  the  United  States  on  the  eighteenth  day 
of  February,  1880,  and  prior  to  that  time  they  were  unsur- 
veyed  public  lands  of  the  United  States.  That  the  plaintiff 
first  settled  on  these  lands  on  the  twenty-eighth  day  of  Jan- 
uary, 1879,  and  on  the  sixteenth  day  of  June,  1883,  made 
his  final  proof  to  establish  his  right  thereto  under  the  pre- 
emption laws  of  the  United  States,  5  and  received  his  final 
receipt.  That  the  private  property  of  plaintiff,  alleged  to 
have  been  taken  or  appropriated  by  the  defendant  for  publio 
highways,  consisted  of  certain  strips  of  land  thirty-three  feet 
wide,  situated  on  each  side  of  section  lines,  lying  and  being 
along  and  between  the  said  sections,  which  said  strips  and 
section  lines  are  practicable  public  highways  or  roads,  and 
are  now,  and  at  all  times  since  the  first  day  of  April,  1885,. 
have  been,  used  and  traveled  by  the  general  public.     On  the- 
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twehty-ninth  day  of  March,  1890,  the  issued  were  tfied  by  a 
jury,  verdict  rendered  for  the  plaintiff,  damages  assessed  at 
two  hundred  and  seventy-fire  dollars,  and  judgtneht  entered. 
A  motion  for  a  new  trial  was  made  And  overruled,  an  appeal 
wad  perfected,  and  a  large  number  of  errors  were  duly  as- 
signed. Upon  the  trial  it  was  stipulated  and  agreed  that 
the  allegations  of  the  complaint  and  the  faots  set  forth  in  the 
affirinative  defenses  of  the  defendant  were  true,  except  the 
allegation  of  damages  set  forth  in  the  complaint  The  evi- 
dence introduced  was  upon  the  question  of  damages  only. 

The  defendant  and  appellant  relies  upon  but  ttro  ptopoei- 
tions  for  a  reversal:  1.  That  the  oofbplaint,  taken  in  connec- 
tion with  the  allegations  of  the  affirmative  defences,  does  not 
state  facta  Sufficient  to  constitute  a  cause  of  aotion;  2.  That 
if  the  facte  proved  constitute  a  cause  of  action  on  the  part  of 
plaintiff,  the  errors  of  law  committed  by  the  eottrt  below 
entitle  appellant  to  a  new  trial.  Section  2477  Of  the  Revised 
Statutes  of  the  United  States,  enacted  in  1866!  and  in  force 
at  the  time  of  the  alleged  appropriation,  provides  "  that  the 
right  of  way  for  the  construction  of  highways  over  public 
lands  not  reserved  for  public  use  is  hereby  granted/'  Sections 
1189  and  1191  of  the  Compiled  Laws,  enacted  pfior  to  Feb- 
ruary 17,  1877,  provide  "  that  all  section  lines  shall  be,  and 
are  hereby,  declared  public  highways  as  far  as  practicable." 
u  The  public  highways  along  section  lines,  as  declared  by 
section  1189,  shall  be  sixty-six  feet  wide,  and  shall  be  taken 
equally  from  each  side  of  said  lines,  unless  Chafiged  as  pro* 
vided  in  the  preceding  section."  The  contention  of  the 
appellant  is,  that  the  act  of  Congress  above  quoted  freely 
grants  the  right  of  way  over  the  public  lands  for  highway 
purposes;  that  the  terms  thereof  *  may  be  accepted  by  the 
public,  or  by  any  state,  territory,  or  municipality  authorised 
to  legislate  for  the  public  in  the  matter  of  highways;  that  the 
congressional  aet  is  full  and  Sufficient  authority  for  the 
passage  of  the  territorial  law;  And  that  the  two  laws  consti- 
tuted, as  to  lands  along  the  section  lines>  an  accepted  public 
grant,  or  dedication  of  the  same,  for  highway  purposes,  prior 
in  time  to  the  acquisition  by  the  plaintiff  of  any  vested  inter* 
est  in  such  land. 

The  respondent  contends  that  the  grant  contained  in  said 
section  2477  of  the  Revised  Statutes  of  the  United  States  is 
not  an  absolute  grant,  but  is  in  the  nature  of  a  general  offer 
by  the  general  government,  Which  becomes  operative  as  a 


March,  1891.]    Wklls  *.  Pennington  County.  761 

grant  only  when  its  terms  are  complied  with  by  sudh  munici- 
palities as  the  law  clothes  with  the  right  to  construct  public 
highways.     The  territorial  enactments,  as  &et  forth  in  sections 
1189  and  1191  of  the  Compiled  Laws,  were  not  an  acceptance 
of  the  grant,  for  the  territory  of  Dakota  tv;ts  not  clothed  with 
authority  to  construct  highways.     These  contentions  present 
two  questions  for  determination:    1.  Was  the  congressional 
act  a  present,  absolute  grant  or  dedication,  without  reserva- 
tion or  exception,  freely  granting  the  right  of  way  over  the 
public  lands  for  the  construction  of  highways?    9.  Were  the 
tetmB  of  the  grant  accepted  by  the  provision  of  the  territorial 
law  declaring  all  section  lines  to  the  extent  of  thirty*three 
feet  on  each  side  thereof  to  be  public  highway?,  as  far  as 
practicable?    The  language  of  section   2477  of  the  Revised 
Statutes  of  the  United  States  indicates  a  grant  in  ptatenti. 
Its  words,  "  the  right  of  way  for  the  construction  of  high- 
ways over  public  lands  not  reserved  for  public  use  is  hereby 
granted,"  import  an  immediate   transfer  of  interest,  not  a 
promise  of  a  transfer  in  the  future.     As  to  the  intent  of  Con- 
gress in  this  enactment  granting  the  right  of  way  to  cross  the 
public  lands,  there  can  be  no  reasonable  doubt.     The  object 
of  the  grant  was  to  enable  the  citizens  and  residents  of  the 
states  and  territories,  Where  public   lands  belonging  to  the 
United  States  were  situated,  to  build  and  construct  such  high- 
ways across  the  public  domain  as  the  exigencies  of  their 
localities  might  require,-  Without  making  themselves  liable  as 
trespassers.     And  when  the  location  of  the  highway   and 
roads  f  was  made  by  Competent  authority,  or  by  public  use, 
the  dedication  took  effect  by  relation  as  of  the  date  of  the 
act;  the  act  having  the  same  operation  upon  the  lines  t>(  the 
road  as  if  specifically  described  in  it.     Justice   Field,   in 
the  case  of  Missouri  etc.  Ry.  Co.  v.  Kansas  etc.  Ry.  Co.,  97  U.  S. 
497,  sayS:    "  It  is  always  to  be  borne  in  mind,  in  Construing 
a  congressional  grant,  that  the  act  by  Which  it  is  made  is  a 
law  as  wall  as  a  conveyance,  and  that  stfch  effect  must  be 
given  to  it  as  will  carry  out  the  intent  of  Congress.    That 
intent  Should  not  be  defeated  bf  applying  to  the  grant  the 
rules  of  the  cotntnan  law,  which  are  properly  applicable  only 
to  transfers  between  private  parties.    To  the  Validity  Of  such 
transfers  it  hnay  be  admitted  that  there  niuftt  exist  a  present 
power  Of  identification  of  the  hind;  that  when  no  such  power 
efciste,  instruments,  with  words  of  present  grant,  are  Operative, 
if  at  all,  only  as  contracts  to  convey.     But  the  rules  of  Com- 
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son  Uw  must  yield  in  this,  as  in  all  other  cases,  to  the  legis- 
lative vilL"  The  grants  by  the  United  States  of  land  to  aid 
in  the  construction  of  railroads  are  in  many  respects  analogous 
to  this  enactment.  While  in  these  grants  the  fee  to  the  land 
was  intended  to  be  transferred  to  the  railroad  companies  by 
their  grants,  and  the  act  under  consideration  is  only  a.  dedi- 
cation or  giving  a  right  of  way,  yet  the  principles  governing 
the  construction  of  the  words  u  is  hereby  granted  "  are  the 


The  courts  of  the  United  States  have  made  many  adjudica- 
tions, holding,  when  these  words  are  used  in  an  act  of  Coo- 
grans  transferring  a  right  or  a  fee,  that  the  grant  takes  effect 
aa  of  the  date  of  the  act  In  the  case  of  Leavenworth  etc.  R.  JL 
Co.  ▼.  OmiUd  State*,  92  U.  S.  733,  the  language  of  the  act 
which  was  being  construed  by  the  court  was:  ••  There  be  and 
is  hereby  granted  to  the  state  of  Kansas."  In  reference  to  it 
the  court  said:  M It  creates  an  immediate  interest,  and  does  not 
indicate  a  purpose  to  give  in  the  future.  *  There  be  and  is 
hereby  granted'  are  words  of  absolute  donation,  and  import 
a  grant  in  praamfi.  This  court  has  held  that  they  can  have 
no  other  meaning,  and  the  land  department,  on  this  inter- 
pretation of  them,  has  administered  every  previous  grant.19 
The  case  of  Sl  Jompk  etc.  &  R,  Co.  v.  Baldwin,  •  103  U.  8. 
423,  was  an  action  by  Baldwin  to  recover  of  the  St  Joseph 
and  Denver  City  Railroad  Company  damages  for  entering 
upon  his  lands  in  Nebraska,  and  appropriating  in  the  con* 
struction  of  its  road  a  strip  two  hundred  feet  in  width  and 
two  hundred  rods  in  length.  The  company  claimed  a  right 
of  way  over  the  land  of  that  width,  under  an  act  of  Congress 
of  July  23,  1866,  which,  among  other  provisions,  provided 
"that  the  right  of  way  through  the  public  lands  be,  and  the 
same  is  hereby,  granted  to  the  said  St.  Joseph  and  Denver 
City  Railroad  Company,  ....  for  the  construction  of  a  rail- 
road ....  to  the  extent  of  one  hundred  feet  in  width  on  each 
side  of  said  road  where  it  may  pass."  When  the  grant  was 
made  by  Congress,  the  land  claimed  by  Baldwin  was  vacant 
and  unoccupied  land  of  the  United  States.  But  the  line  of  the 
road  over  it  was  not  definitely  located  until  October,  1871. 
Baldwin  acquired  whatever  right  he  had  to  the  land  in  Octo- 
ber, 1869.  The  company's  contention  was  that  Baldwin  took 
the  land  subject  to  its  right  of  way,  but  he  contended  that 
the  grant  of  the  right  of  way  took  effect  only  from  the  date  at 
which  the  company  filed  its  maps,  designating  the  route, 
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the  secretary  of  the  interior.  With  these  contentions  the  case 
came  before  the  supreme  court  of  the  United  States.  In 
deciding  the  case,  Justice  Field  says:  "The  language  of  the 
act  here,  and  of  nearly  all  congressional  acts  granting  lands, 
is  in  terms  of  a  grant  in  prxsenti.  The  act  is  a  present  grant. 
*  There  is  hereby  granted'  are  the  words  used,  and  they 
import  an  immediate  transfer  of  interest,  60  that  when  a 
route  is  definitely  fixed,  the  title  attached  from  the  date  o 
the  act.  The  grant  of  the  right  of  way  by  the  sixth  section 
contains  no  reservations  or  exceptions.  It  is  a  present,  abso- 
lute grant,  subject  to  no  conditions  except  those  necessarily 
implied — such  as  that  the  road  shall  be  constructed  and  used 
for  the  purposes  designed.  Nor  is  there  any  thing  in  the 
policy  of  the  government  with  respect  to  the  public  lands 
which  would  call  for  any  qualification  of  the  terms.  Those 
lands  would  not  be  the  less  valuable  for  settlement  by  a  road 
running  through  them.  On  the  contrary,  their  value  would 
be  greatly  enhanced  thereby We  see  no  reason,  there- 
fore, for  not  giving  to  the  words  of  present  grant,  •  with 
respect  to  the  right  of  way,  the  same  construction  which  we 
should  be  compelled  to  give,  according  to  our  repeated  deci- 
sions, to  the  grant  of  lands,  had  no  limitations  been  expressed. 
We  are  of  opinion,  therefore,  that  all  persons  acquiring  any 
portion  of  the  public  lands  after  the  passage  of  the  act  in 
question  took  the  same  subject  to  the  right  of  way  conferred 
by  it  for  the  proposed  road.'9  The  same  conclusions  have 
been  reached  and  followed  by  the  land  department  of  the 
United  States:  See  1  Lester's  Land  Laws,  p.  549,  No.  578; 
Hall  v.  State,  2  Copp's  Public  Land  Laws,  1048;  Cusking  v. 
State,  4  Dec.  Dep.  Int.  415;  9  Op.  Att.  Gen.  254;  Wright  v. 
Roseberry,  121 U.  S.  503.  The  same  views  have  been  expressed 
by  the  supreme  courts  of  several  of  the  states:  See  Fletcher  v. 
Pool,  20  Ark.  100;  Ringo  v.  Rotan,  29  Ark.  56;  Owens  v.  Jack- 
son, 9  Cal.  322;  Kernan  v.  Griffith,  27  Cal.  87;  Sacramento 
Valley  Reclamation  Co.  v.  Cook,  61  Cal.  341;  Allison  v.  Half* 
acre,  11  Iowa,  450;  Campbell  v.  Wortman,  58  Mo.  258;  Gaston 
y.  Stott,  5  Or.  48;  Keller  v.  Brickey,  78  111.  133.  The  foregoing 
were  cases  of  grants  to  railroad  companies,  but,  as  remarked 
by  Field,  J.,  in  Missouri  etc.  Ry.  Co  v.  Kansas  etc.  Ry.  Co.,  97 
IT.  S.  497,  the  principles  therein  enunciated  are  applicable  to 
all  similar  congressional  grants.  Nor  is  there  any  thing  in  the 
policy  of  the  federal  government  with  respect  to  the  publio 
lands  Which  would  call  for  any  qualification  of  the  terms  of 
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trl.  The  public  lands  would  not  be  made  any  less  val- 
ci.*  f:r  setil*— ent  bj  a  law  of  Congress  authorising  the 
ket^x  oc  h^rhways  on  the  public  domain;  bat,  on  the  con- 
*~*-~7-  u_-fir  vml^e  r:wid  be  enhanced.  Such  roads  facilitate 
w*  fe:i>^z_-en:  c-f  ;he  ocuntrv,  and  benefit  neighborhoods,  and 
i=  ~**:h  i^mc^Iars  farther  the  general  policy  of  the  goverti- 


are  met  by  the  contention  of  respondent  that  the 
ir«  re  Cierre*  ceiisatir.g  the  right  of  way  across  the  public 
I:  :a  r?;c  ar.  a~s«ol  ~:e  grant*  but  is  in  the  nature  of  a  gen- 
eral ^cier  to  ihe  p  .:c.  w^ich  takes  effect  and  only  becomes 
vitritne  as  a  rr*:.;  when  its  terms  are  accepted.  This 
rr:;oKi^r.  w.:L>ut  c:-":-^  rests  on  the  elementary  principle 
ui:i  grant*  like  any  other  contract,  must  have  two  parties 
— a  ■•  rra-vrr  ar  i  a  grantee — and  an  offer  not  accepted  con- 
*^:~3e$  -?  ccrtrart.  The  parties  to  a  dedication  are  the 
c»_*rs  a^i  ;~*  r.:L:c:  and  it  must  be  remembered  that  the 
i;M:iit  ever-existing  grantee,  capable  of  taking  dedica- 
:  :~js  fee  pet  lie  uses,  and  its  interests  are  a  sufficient  con- 
s.-rrxurc  tc  r=rrort  them.  It  may  be  Unnecessary  to  cite 
a^:  -  ;r.u«s  tz^cc  this  central!  v  conceded  rule,  but  we  will  take 
ir_*  .:  :*rty  cf  i^ng  5c.  eren  at  the  risk  of  being  prolix:  Warren 
v.  T:v%  tf  /-rev^rw,  15  III.  240;  Cincinnati  v.  White,  6 
Ft;.  4oI:  Jlz\v:*i  C:***$  t.  Fi«7a«*  of  May  wood,  116  111.  61. 
I;  ~ay%  however,  be  ainiiued  that  the  right  acquired  by  the 
territory  or  the  rut  lie  was  necessarily  imperfect  until  the 
li^i  a*v*t:*i  for  highways  was  surveyed,  and  capable  of 
:I--:;r:c3.:;cri;  bet  when  the  land  was  surveyed,  and  the 
T&r.oa*  seciion  lines  were  designated  to  be  public  highways 
as  for  as  practicable,  the  right  of  the  territory  attached  to 
them  for  that  purpose,  and  took  effect  as  of  the  date  of 
the  territorial  law:  WuctMta  eU.R.  22.  Co.  v.  Price  County, 
IK  l\  &.  4$&  The  act  of  Congress  giving  the  right  Of  way 
for  the  construction  of  highways  over  public  lands,  and  the 
territorial  iaw  declaring  all  such  lines,  as  far  as  practicable, 
to  be  public  highways,  and  designating  such  highways  to  be 
etxtr-eix  feet  wide,  are  notice  to  all  persons  filing  on  public 
lar.es.  ral  sequent  to  the  passage  of  these  laws,  that  they  take 
them  sutject  to  the  right  of  way  for  highway  purposes,  if 
such  section  lines  are  found  to  be  practicable  for  that  pur- 
pose* In  the  case  before  Us  we  are  not  called  upon  to  coo* 
etrae  the  limitation,  exception,  or  effect  of  the  words  "if 
practicable,*  to  be  found  in  the  territorial  enactment^  becaaes 
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the  record  shows  that  upon  the  trial  of  the  action  it  was 
expressly  stipulated  as  a  part  of  the  facts  upon  which  the 
ease  should  be  heard  that  this  particular  strip  of  land  was 
on  or  about  the  twenty-first  day  of  April,  1885,  duly  opened 
by  the  proper  authority  as  a  public  highway,  and  that  ever 
sinoe  that  time  it  has  been  so  used  and  traveled  upon  as  a 
public  highway  by  the  general  public,  thus  establishing  by 
express  stipulation  of  the  parties  that  it  is  and  was  practic- 
able as  such  highway.  The  respondent  further  contends 
that  the  territorial  legislative  act  **  cannot  he  considered  a* 
an  acceptance  of  the  congressional  grant,  because  the  terri- 
tory of  Dakota  was  not  clothed  with  authority  to  construct 
highways,  and  that  a  legislative  enactment  cannot  amount 
to  the  construction  of  a  road  or  highway.  The  congressional 
act  does  not  imply  in  its  grant  that  the  grantee  shall  be  con* 
atruetor  of  the  highway.  It  grants  the  right  of  way  only. 
It  does  not  say  how  or  by  whom  they  may  be  constructed. 
The  right  to  construct  highways  over  the  public  land  is  what 
is  given  and  granted,  and  that  right  is  not  restricted  by  the 
manner  or  mode  of  construction.  The  territorial  law  located 
the  highways  upon  all  public  lands  upon  the  section  lines, 
and  this  public  grant  or  dedication  was  so  accepted,  and 
beeame  valid  as  against  the  government,  and  therefore  valid 
as  against  its  subsequent  grantee,  who  must  take  the  land 
subject  to  this  right.  The  title  to  the  land  is  not  taken  away. 
It  is  merely  the  right  to  pass  over  and  use  it  for  roads  and 
highways  when  found  practicable.  If  not  so  found  by  com* 
potent  authority,  the  grantee  of  the  government  holds  the 
lands  divested  of  this  right. 

It  is  further  contended  that  when  private  property  is  taken 
for  public  use,  just  compensation  must  be  made  to  the  owner. 
This  proposition  is  undoubtedly  true.  But  at  the  time  of  the 
location  of  the  highway  in  question,  was  the  land  over  which 
it  was  located  the  property  of  the  respondent?  We  think  not. 
The  act  of  Congress  granting  the  right  of  way  over  public  lands 
for  highways  was  passed  in  1866.  The  code  of  1877,  contain* 
ing  the  section  line  statute,  was  passed  at  the  $e*sion  of  the 
legislature  beginning  January  9,  1877,  and  closing  February 
17,  1877.  The  Indian  title  to  the  Black  Hills  country,  iu 
which  the  land  in  question  is  situated,  was  relinquished  to 
the  United  States  on  February  28,  1877.  The  lands  were 
first  surveyed  in  July  or  August,  1879,  and  the  official  plats 
were  filed   iu  the  Uuited  States   land -office   at  J)«adwood, 
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Dak:£a.  Fsbnary  IS.  1S50.    The  respondent  jettled  on  said 
of  had  en  the  eighteenth  day  of  January,  1879,  and 
.ie  final  proof  of  his  right  thereto  on  Jane  16,  1883,  under 
:_*  p™-*fcpc:oc  lavs  of  the  United  States.    These  facts  in 
rtlkzizzi  Xc  surrey,  settlement,  and  final  **  proof  were  stipu- 
late! as  being  true,  and,  for  the  purposes  of  this  case,  we 
cake  them  as  being  such  without  an  examination  of  records 
or  ccber  auihoritiea.    The  question  rises,  when  did  the  re- 
spocicst  acquire  an  absolute  title  to  the  land  in  question, 
fsericcs  to  its  being  declared  to  be  a  highway?    His  settle- 
sect  was  made  January  18, 1879.    Settlement  on  the  public 
lasds  of  the  United  States  confers  no  rights  as  against  the 
g>:-Teni2Bent  or  its  grantees.    The  settler  acquires  no  rested 
ir.te-eai  in  the  land  until  he  has  entered  the  same  at  the 
pr:per  land-office,  and  obtained  a  certificate  of  entry.     Until 
thee,  the  land  continues  subject  to  the  absolute  disposing 
power  of  Cccgresa.     In  the  case  of  Campbell  t.  Wade*  132 
U.  S.  35.  oce  of  the  latest  decided  by  the  supreme  court  of 
the  United  States  involving  this  principle,  Justice  Field  says: 
**  It  has  always  been  held  that  occupation  and  improvement 
of  the  tracts  desired,  with  a  view  to  pre-emption,  though 
aho>  iuteiy  essential  for  that  purpose,  do  not  confer  upon  the 
ee:tler  any  right  in  the  land  occupied,  as  against  the  United 
States,  whioa  could  impair  in  any  respect  the  power  of  Con- 
gress to  withdraw  the  land  from  sale  for  the  uses  of  the  gov- 
ernments or  to  dispose  of  the  same  to  other  parties."    This 
sulject  was  fully  considered  in  Frubie  v.  Whitney,  9  Wall- 
1ST.  where  the  same  doctrine  was  announced.    It  was  subse- 
quently a^rr-ed  in  the  Yosemite  Valley  Case,  15  Wall.  77, 
whore  the  court  said  that  until  all  the  preliminary  steps 
scri -ed   by   law   for  the  acquisition  of  the  property  were 
complied  with,  the  settler  did  not  obtain  any  title  against 
the   Crated   States,  and  that  among  these   were  entry  of 
the  land   at  the  appropriate  land-office,   and   payment  of 
its  price.**      "Until  such   entry  and   payment,"   the  court 
said,    "the    acts    of   Congress    give  to  the  settler  only  a 
privilege  of  pre-emption  in  case  the  lands  are  offered   for 
sale  in  the  usv.al  manner;  that  is,  the  privilege  to  purchase 
them,  in  that  event,  in  preference  to  others.      The  United 
Sta;e>,  hy  these  acts,  enter  into  no  contract  with  the  settler, 
ami  incur  no  o'  ligation  to  any  one  that  the  land  occupied  by 
him  shall  ever  he  put  up  for  sale.     They  simply  declare  that 
in  case  any  of  these  lauds  are  thrown  open  for  sale,  the  priv- 
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ilege  to  purchase  them  in  limited  quantities,  at  fixed  prices, 
19  shall  be  first  given  to  parties  who  have  settled  upon  and 
improved  them."  Neither  the  stipulation  of  facts  nor  the 
evidence  introduced  at  the  trial  show  when  respondent 
-entered  the  land  in  question  or  filed  his  declaratory  state- 
ment. It  is  presumed,  however,  the  entry  must  have  been 
made  within  thirty  months  before  the  final  proof,  as  section 
2267  of  the  Revised  Statutes  of  the  United  States  requires 
that  "  all  claimants  of  pre-emption  rights  ....  shall,  when 
no  shorter  time  is  prescribed  by  law,  make  the  proper  proof 
and  payment  for  the  lands  claimed  within  thirty  months'9 
after  filing  the  declaratory  statement.  The  final  proof  was 
made  June  16,  1883.  Thirty  months  previous  would  be 
December  16,  1880,  which  date  was  the  earliest  period  of 
time,  under  the  decisions  above  cited,  that  the  respondent  had 
any  substantial  claims  to  the  land;  but  not  until  he  had 
made  final  proof  was  any  title  vested  in  him.  The  lands 
became  a  part  of  the  public  domain  of  the  United  States 
February  28,  1877.  They  were  surveyed,  and  the  official 
plat  was  filed  in  the  proper  United  States  land-office,  in 
February,  1880.  This  survey  designated  the  proper  section 
lines.  The  law  of  Congress  giving  the  right  of  way  for  high- 
way purposes  over  these  lands  was  in  force,  and  operated  on 
them.  The  territorial  law  of  1877  of  Dakota,  making  all  sec- 
tion lines  highways,  dedicated  thirty-three  feet  on  each  side 
of  these  lines  to  the  public  for  that  purpose.  Respondent's 
entry  and  proof  being  subsequent  to  these,  whatever  vested 
right  he  afterwards  acquired  must  be  subject  to  these  limita- 
tions. It  is  unnecessary  to  consider  the  question  raised  by 
the  appellant  by  reason  of  the  premises  having  been  conveyed 
to  one  George  Hunt  by  the  respondent,  or  the  errors  of  the 
court  below,  if  there  were  any,  as  to  the  admission  or  rejec- 
tion of  evidence  in  relation  to  special  damages,  as  the  views 
above  expressed  are  decisive  of  the  case,  as  far  as  the  right  of 
recovery  exists  on  the  part  of  the  respondent;  for  the  allega- 
tions stated  in  the  complaint,  taken  in  connection  with  the 
stipulation  of  facts,  do  not  show  that  the  respondent  is  entitled 
to  recover.  The  cause  is  reversed  and  remanded. 
All  the  judges  concurred. 

Grants  or  Public  Lands— Intrrpretation. — A  grant  of  pnldic  land 
takes  effect  from  its  date  and  not  from  the  time  of  its  delivery:  Ex  jtarto 
Kuhtman,  3  R  ch.  Eq.  257;  55  Am.  Dec.  642.  Where  land  is  conveyed  to  a 
state  by  act  of  Congress,  title  thereto  vests  iu  the  state. from  the  date  of  the 
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■raed  for  such  land  is  only  evidence 
ef  the  date  ob  which  the  grant  took  effect:  SterSmg  ▼. 
13  Am.  St  Rep.  405.    The  confirmation  of  a  Spas- 
fta  the  original  gnat:  Stark  w.  Mather,  Walker,  181; 
■ate  at  page  56ft;  to  the  effect  that  a  patent  relate* 
el  tee  tot  act.    See,  also,  the  note  to  Terry  ▼.  Mtgtrk,  85 


-Risarts  ov  SsrrrLns. — A  mere  poateaaor  of  public  lands, 
itrj  by  pii  ■■ipiion,  ia  not  a  poaaeaaor  in  good  faith: 
12  La.  Ann.  515;  68  Am.  Dec.  772;  and  note.     A  right 
s.r4-4v;c  ?a  f.fei  an  ode  to  the  land  prior  to  the  exhibition  of  the  uecas* 
and  the  adjmdaoatien  of  the  land  bj  the  register  |o  the  perse* 
r^htz  Brwry  v.  Wtkk,  4  La.  547;  83  Am.  Dec  49a  tad  nete. 
ef  psui.c  land,  who  haa  planted  a  crop  thereon,  cannot 
wreLaaer  who  eaten  and  removes  tin  crop: 
M  Ar*.  SB;**  An,  Dee.  374.  Bet  cempate  OTfonenn  ▼. 
6%  15  As*.  St  Rep.  19,  and  note.    Until  a  patent  issues, 

with  peculiar  force  to  purchaser*  of  land 

/ones  t.  Jfeavrs,  2  Idaho,  793:  35  An.  St.  Rep. 

en  thai  anbjeot  the  extended  notet  te  Tyler  ▼. 

v.  r«UL  33  An.  Deo. 


Williams  n.  Wait. 

p  Bora  Dakota.  Ho.] 
—A  Jctomxut  Ia  Fikai.  eo  at  te  pemlt  an  appeal 
U4r^rr>jea,  thon«u  the  coats  have  not  been  taxed  or  allowed.  The  tax* 
att.sa  ef  eeete  nay  take  place  after  the  entry  of  a  judgment*  and  there- 
£„v*  lie  :*rt  ? -.  t:  i.'  ey  hare  not  been  taxed  does  not  prove  that  no  final 
rxAf-c*-*  *-">*  be*n  eat<r*d. 
i5ri^nr  as©  TtN^vr — Eti:  txcx— Fon  thb  Pr&poo  or  Pnovmo  the 
aalvr.s  ntie  *a  an  action  Uetween  Liin  and  hia  tenant,  a  lanaa  from 
ta*  :.-r^er  te  t.*<  1  *ter  *  competent  ana  sufficient  evidence. 
Lxv.;xr  A>r  T:n  vnt— E-t^fpiu— A  Tenant  Cahhot  Drspcr*  tub 
Lo:  *.  "S.r-  >  1 :rir  is  an  act  oi  to  rv»ver  possession  of  the  leased  prtrr;- 
k<*^  ih--^  s-r  :  i  bc4  receire  «och  possession  from  hit  landlord,  by 
e*>ka*e  w=i  a<  :o  prx  *•  that  while  be  was  himself  the  owner  and  in 
k>,oa  of  the  ptvpv  sty,  he  ami  his  wife  were  by  fraud  and  dnreea 
:c  <t<; a-e  a  v^  vc  i-.  «e  thereof  to  the  plaintiff  after  which  he 
»:*rte>:  *  lease  tr\KS  the  rVInttF. 
La^i  ■  ^u*  .wr  T?x%xt. — A  Tenant  Is  Rstoppxd  From  OoyTaoTxnmva 
Hrs  I.iM-L^p's  Tritx  Whilb  Remaining  im  Ptttssusie*  of  the  loaned 
preau***,  ti.ou^a  he  recede*  anch  possession  from  the  landlord,  nalen 
he  cm  jrore  la*;  the  b=ase  waa  obtained  by  fraud,  misrepresentation. 
or  a r ;«.%<*.  ard  the  *\et  t:  xt  the  tenant  had  before  the  lease  a  better 
title  thin  his  la-  ?Iord  d*e*  not  create  a  presumption  of  anoh  fraud,  or 
that  the  lease  was  accepted  by  m. stake. 

J**  Ki**y*  for  the  appellant 

C.  &  ATtHiuuy,  for  the  appellee. 
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%t%  Kellam,  P.  J.  This  is  an  action  in  forcible  entry  and 
detainer,  certified  from  the  justice  court  on  account  of  the  ques- 
tion of  title,  and  tried  in  the  circuit  court  for  Lincoln  county. 
Plaintiff's  complaint  stated  the  following  facts:  That  on  the 
•ighteenth  day  of  April,  1888,  he  leased  in  writing  to  defend- 
ant certain  premises  in  said  county  of  which  be  was  the  owner 
and  entitled  to  the  possession,  for  the  term  commencing  on 
said  eighteenth  day  of  April,  and  ending  on  the  first  day  of 
November,  1888;  that  defendant  went  into  possession  under 
said  lease,  but  refused  to  vacate  or  deliver  possession  to  plain* 
tiff  upon  the  expiration  of  his  said  term,  and  after  due  and 
timely  notice  to  quit  was  properly  served.  The  lease  referred 
to  was  set  out  and  made  a  part  of  the  complaint.  The  answer 
of  defendant  denied  generally,  except  that  it  admitted  the 
execution  and  delivery  of  the  lease,  but  alleged  that  the  de- 
fendant was  then,  and  during  all  the  times  mentioned  in  the 
complaint,  the  absolute  owner  in  fee,  and  entitled  to  the  pos- 
session as  such  owner  of  the  premises  described  in  the  com- 
plaint; that  said  premises  were  the  homestead  of  himself  and' 
wife,  and  were,  during  all  of  said  time,  so  occupied  by  them; 
that  said  lease  was  obtained  from  him  wholly  without  consid- 
eration, and  that  he  was  induced  and  compelled  by  plaintiff 
to  sign  the  same  by  means  of  fraud,  menace,  and  mistake; 
***  that  plaintiff  represented  to  defendant  that  he  was  the 
owner  of  said  premises,  and  that  his  title  was  paramount  to 
that  of  defendant,  when  in  fact  he  had  no  title;  that  plaintiff 
threatened  to  commit  unlawful  and  violent  injury  to  the  prop* 
erty  of  said  defendant  if  he  failed  to  sign  said  lease;  and, 
further,  that  plaintiff  did,  by  means  of  fraud  and  duress, 
induce  defendant  and  his  wife  to  sign  a  warranty  deed  of  said 
premises  to  him,  which  deed  was  never  delivered  nor  further 
executed  than  merely  to  be  signed;  that  but  for  the  mistake 
of  the  defendant  as  to  the  legal  effect  of  said  deed,  and  but 
for  said  fraud,  menace,  and  mistake,  he  would  not  have  signed 
said  lease.  At  the  close  of  the  testimony  the  court  directed  a 
verdict  for  plaintiff.  A  motion  for  a  new  trial  was  overruled, 
and  judgment  entered  upon  the  verdict.  The  judgment  is  set 
out  at  length  in  the  abstract,  and  concludes  as  follows:  "And 
that  he  [plaintiff]  have  judgment  for  the  costs  and  disburse- 
ments, taxed  and  allowed  at dollars."    Defendant  appeals 

from  the  judgment  and  the  order  overruling  his  motion  for  a 
new  trial. 

am.  St.  Bv.  Vol.  XXXIX  -« 
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mores  to  dismiss  the  appeal  on  the  ground 
thai  the  judgment  below  was  not  in  condition  to  be  appealed 
from  when  the  notice  of  appeal  was  served,  in  that  "  the  costs 
were  not  taxed  and  allowed  and  entered  in  the  judgment,  and 
the  judgment  was  not  complete."  The  question  presented  by 
the  motion  is  simple  in  itself,  but  its  solution  is  not  free  from 
«lif5culty.  Section  5214  of  the  Compiled  Laws  gives  the  right 
to  appeal  to  any  aggrieved  party  from  "any  judgment"  of 
the  circuit  court.  Section  5024  defiues  a  "judgment"  as 
**lhe  final  determination  of  the  rights  of  the  parties  in  the 
action."  In  this  case  it  is  not  questioned,  nor  could  it  be  upon 
the  record,  bat  there  was  a  full  consideration  and  determina- 
tioc  of  all  the  questions  presented  by  the  parties  for  litigation. 
TLe  court  rendered  judgment  upon  the  merits  on  all  the 
in  dispute.  This  by  statute  entitled  the  prevailing 
to  certain  costs  and  disbursements,  and  in  recognition 
thereof  the  judgment  provides  that  the  plaintiff  (the  success- 
ful party)  "have  judgment  for  the  costs  and  disbursements, 

taxed  aid  allowed  at dollars."    Could  the  clerk  properly 

er.ter  the  ju  Igment  in  that  form,  or  *14  should  he  wait  until 
the  costs  are  taxed?  By  sections  5101  and  5102,  the  clerk  is 
required  to  keep  a  ^judgment  book,"  and  to  enter  the  judgment 
therein,  dearly  specifying  uthe  relief  granted  or  other  deter- 
mination of  the  action."  I  do  not  find  any  statutory  provi- 
sion as  there  is  in  some  of  the  states,  fixing  any  time  for  the 
ertry  of  judgment.  Section  5095  says,  judgment  umay  be 
entered  by  the  clerk  upon  the  order  of  the  court  or  the  judge 
thereof  That  the  judgment  may  and  will  be  actually  entered 
by  the  clerk  before  the  costs  are  taxed  seems  plainly  within 
the  cor.templaticu  of  the  statute.  Section  5197  provides  that 
~the  clerk  must  insert  in  the  entry  of  j-  "gment  on  the  appli- 
es: :^n  of  the  prevailing  party,  ....  the  sum  of  the  allowance 
of  cv*ts>  as  provided  by  this  code."  This  language  clearly 
indicates  that  the  judgment  has  already  been  entered,  and  that 
the  cvx?ts  are  subsequently  inserted.  The  clerk  is  directed  to 
insert  the  costs  in  the  entry  of  judgment,  not  to  adjust  and 
insert  the  costs,  and  then  enter  the  judgment  We  think  that 
the  several  provisions  of  the  code  upon  the  subject  contem- 
plate that  the  entry  of  the  judgment  by  the  clerk  will  be 
made  prior  to  the  adjustment  of  the  costs:  See  GUmartin  v. 
Sniil,  4  Sand.  6S4.  Having  entered  the  judgment,  it  then 
became  the  duty  of  the  clerk,  if  not  furnished  by  the  party 
or  his  attarnev,  to  make  up  and  file  a  judgment-roll,  and  this 


June,  1891.]  Williams  v.  Wait.  771 

he  shall  do  immediately  after  entering  judgment:  Comp. 
Laws,  sec.  5103.  From  this  event — the  tiling  of  the  judg- 
ment-roll— commences  to  run  the  two  vears  within  which 
an  appeal  from  the  judgment  may  be  taken:  Comp.  Laws, 
sec.  5216.  Now,  if  we  are  correct  in  our  conclusion  that 
the  entry  of  judgment  by  the  clerk  is  to  be  made  before 
the  costs  are  taxed,  and  the  judgment-roll  filed  immediately 
thereafter,  as  provided  in  said  section  5103,  and  the  conten- 
tion of  respondent  is  also  correct,  that  the  judgment  cannot 
be  appealed  from  until  the  costs  are  taxed  and  inserted  in 
the  judgment,  then  it  would  follow  that  an  aggrieved  party 
would  not  have  the  time  assured  him  by  the  statute  within 
which  to  appeal,  but  would  be  deprived  of  just  so  much  of 
that  time  as  intervened  between  the  filing  of  the  judgment- 
roll  and  the  taxation  of  the  costs;  that  is,  instead  of  having 
two  years  *15  within  which  to  appeal,  he  would  have  only 
what  was  left  of  that  time  after  the  prevailing  party  had 
taxed  his  costs,  for  the  appeal  must  be  taken  within  two  years 
44  after  the  judgment  shall  be  perfected  by  filing  the  judgment- 
roll."  We  have  no  statute,  as  in  Wisconsin,  requiring  taxa- 
tion within  a  limited  time,  and  no  statutory  method  of 
compelling  the  prevailing  party  to  proceed  te  such  taxation. 
Nothing  would  be  left  to  a  party  desiring  to  appeal,  under 
such  circumstances,  but  an  application  to  the  court  to  require 
the  prevailing  party  to  tax  his  costs.  It  is  true  the  costs  are 
to  be  taxed  "as  a  part  of  the  judgment,"  but  they  are  a  dis- 
tinct and  separable  part  of  it.  "  They  are  regulated  by  statute, 
and  are  an  incident  or  appendage  of  the  judgment,"  says  the 
court  in  Scott  v.  Burton,  6  Tex.  322;  55  Am.  Dec.  782.  If  the 
judgment  of  the  court  gives  costs  to  a  party  not  entitled  to 
them  under  the  law,  that  is  error  in  the  judgment,  and  might 
be  considered,  if  properly  assigned,  in  an  appeal  from  the 
judgment,  for  that  is  a  part  of  what  the  court  adjudicated, 
but  the  adjustment  of  the  definite  amount  of  the  costs  and 
disbursements  is  a  matter  first  committed  to  the  clerk.  It  is 
presumably  only  a  matter  of  computation,  and  is  ministerial. 
If  either  party  is  dissatisfied  with  the  action  of  the  clerk,  he 
may  appeal  to  the  court  or  judge,  but  we  do  not  understand 
that  this  must  all  precede  the  entry  of  the  judgment  by  the 
clerk.  Such  a  ruling  would  operate  as  a  stay  of  proceedings 
against  the  prevailing  party  for  an  indefinite  number  of  days, 
so  far  as  making  his  judgment  available  to  him  as  security 
for  recovery,  and  as  suggested  in  Stimson  v.  Hnygin8%  9  How. 
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Pr.  92,  such  enforced  delay  in  entering  and  docketing  a  judg- 
ment would  often  entirely  defeat  the  party  recovering  a  ver- 
dict from  collectir.g  any  portion  of  it.  Ample  time  would 
:~us  be  g:v*n  to  create  liens  and  shifts  of  property  by  which 
the  vigilant  creditor  might  be  entirely  defeated  in  obtaining 
the  fruit  of  his  litigation. 

It  is  distinctly  recognized,  both  in  Wisconsin   and    New 
York,  where  the  rule  contended  for  by  respondent  prevails, 
that*  as  matter  of  fact — and  that,  too,  under  the  plain  in- 
struction of  the  statute — the  costs  are  taxed  after  the  entry 
of  jtt'igmentt  *■•  Stimaon  v.  Huggins,  9  How.  Pr.  88;  Cord  v. 
S.-*:Air*lI,  15  Wis.  216;  and  that  such  judgment  docketed  with 
costs  untaxed  is  a  lien  upon  real  estate.    Considering  that 
the  purpose  of  an  appeal  is  to  have  reviewed  the  adjudication 
of  the  lower  court  upon  the  merits,  from  which  the  matter  of 
costs  is  entirely  separate;  and  that  the  object  of  making  the 
judgment  a  lien  upon  real  estate  is  to  encumber  the  same  to 
the  amount  of  such  judgment,  there  would  seem  to  be  at  least 
as  much  reason  for  holding  a  judgment  too  incomplete   to 
constitute  a  lien  until  the  costs  are  taxed,  and  the  full  amount 
of  the  judgment  and  consequent  lien  definitely  fixed,  as  for 
holding  that  such  judgment  is  too  incomplete  to  be  appealed 
for  the  review  of  questions  having  no  relation  to  the  matter 
of  costs.     In  Richardson  v.  Rogers,  37  Minn.  463,  where  the 
Wisconsin  and  New  York  rule  is  adopted  by  that  court,  it  is 
said  that,  as  respects  the  Ken  of  a  judgment,  the  omission  to 
tax  and  include  the  costs  before  docketing  is  to  be  treated  as 
an  irregularity  merely;  but  is  it  entirely  fair  to  charge  as  an 
irregularity  to  be  excused  by  the  grace  of  the  court,  what  is 
r  aiclvand  confessedly*  a  literal  compliance  with  the  statute? 
There  are  undoubtedly,  as  remarked  by  the  court  in  Richard- 
«e«  v.  E  je •-*.  37  Minn.  463,  two  sides  to  the  question  raised 
by  this  motion;  but  influenced  somewhat  by  the  foregoing 
considerations,  and  possibly  more  by  the  desire  to  follow  the 
precedents  of  the  territorial  supreme  court,  we  hold  to  the 
rule  that  an  appeal  from  a  judgment  will  not  be  dismissed 
because  taken  before  the  costs  are  taxed  and  inserted  in  the 
entrv  of  the  judgment  We  follow  Adam*  ▼.  Smith,  and  Cham^ 
w\>*'y.  Board  County  Commrt.y  in  which  memorandum  opin- 
ions simply  were  filed,  which  will  appear  in  6  Dakota,  94,  and 
overrule  the  motion  to  dismiss  the  appeal. 

Cpon  the  trial  of  the  case  plaintiff  offered  the  record  of  the 
final  receipt  of  the  receiver  of  the  land-office  to  one  Houks, 
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and  of  the  deed  from  Houks  to  defendant.  These  were  ad- 
mitted over  defendant's  objection,  and  their  admission  is 
assigned  as  error.  It  was  not  necessary  for  plaintiff  to  intro- 
duce these  evidences  of  his  title,  but  there  was  no  error  of  which 
defendant  can  complain  in  their  admission.  Until  it  was  at- 
tacked, %tl  plaintiff's  lease  with  defendant  was  all  the  evi- 
dence of  his  title  or  right  of  possession  that  he  need  to  furnish; 
for,  as  between  lessor  and  lessee,  it  proved  the  landlord's 
title  and  his  right  to  possession  upon  expiration  of  its  term. 
Besides,  the  defendant,  equally  with  plaintiff,  derived  what- 
ever rights  he  had  to  these  premises  from  these  instruments, 
and  their  admission  at  the  instance  of  plaintiff  could  do  him 
no  possible  harm.  We  do  not,  therefore,  stop  to  inquire 
whether  or  not  a  proper  foundation  had  been  laid  for  their 
introduction. 

Plaintiff  then  offered  the  record  of  a  deed  from  defendant 
and  his  wife  to  plaintiff,  he  having  testified  that  he  received 
the  deed  and  delivered  it  to  his  attorney,  Mr.  Kennedy,  and 
Mr.  Kennedy,  having  testified  that  he  procured  the  deed  to  be 
recorded,  received  it  again  after  its  record,  it  being  returned 
to  him  at  his  office;  that  he  had  made  a  careful  search  for  it 
several  times,  and  could  not  find  it,  and  that  it  was  lost. 
This  was  sufficient,  under  section  5308  of  the  Compiled  Laws, 
to  admit  the  record  of  the  deed  as  evidence. 

Upon  his  part,  and  as  a  defense  to  this  action  for  posses- 
sion, defendant  offered  to  show  by  Lucy  A.  Waite,  his  wife, 
that  she  was  induced  to  sign  the  deed  from  defendant  and 
herself  to  plaintiff  by  a  threat  made  by  plaintiff  that  if  she 
did  not  do  so  he  would  cause  her  husband  to  be  arrested  and 
placed  in  the  penitentiary,  and  that  she  would  not  have  signed 
said  deed  but  for  fear  that  he  would  carry  out  said  threat. 
The  offer  was  rejected  by  the  court,  defendant  excepted,  and 
alleges  error  thereon.  There  was  no  error  in  this  ruling  of 
the  court.  This  was  an  action  to  recover  possession  of  the 
premises  described.  By  the  lease  defendant  had  recognized 
the  plaintiff  as  his  landlord,  and  had  undertaken  to  vacate 
and  surrender  the  premises  to  him  at  the  expiration  of  his 
term.  That  the  tenant  cannot  ordinarily  dispute  his  landlord's 
title  is  too  elementary  a  proposition  to  support  by  authorities. 
But  this  was  a  direct  attempt  in  a  collateral  action  to  show 
that  the  landlord  had  no  title,  because  he  acquired  it  through 
fraud  or  menace.  Defendant  might  have  proved,  if  he  could, 
that  the  lease  itself  was  so  procured,  for  that  would  have 
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destroyed  its  effect  as  a  lease.  We  *18  were  at  first,  influ- 
enced perhaps  by  the  apparent  equities  of  the  case,  inclined 
to  think  that  the  defendant,  not  having  obtained  his  posses- 
sion from  plaintiff  or  through  the  lease,  would  not  be  bound 
by  the  rule,  and  we  should  find  some  authority  for  such  hold- 
ing: See  Tewksbury  y.  Magraff,  33  Cal.  237;  Franklin  v. 
Merida,  35  Cal.  558;  95  Am.  Dec.  129;  Davison  v.  Ellmaker, 
84  Cal.  21;  but  the  weight  of  authority  is  evidently  against 
such  view.  Mr.  Washburn,  in  his  work  on  Real  Property, 
fifth  edition,  page  600,  says  of  it:  "  But  this  doctrine  has  been 
considerably  limited  in  the  court  which  declared  it,  and  is 
not  sustained  by  the  general  current  of  authority."  In  Ward 
y.  Philadelphia  (Pa.,  Oct.  4, 1886),  6  Atl.  Rep.  263,  plaintiff 
had  been  in  possession  from  1874  to  1881  under  a  deed  to 
him.  He  then  became  a  party  to  a  lease  with  the  city,  agree, 
ing  to  pay  rent,  supposing  the  city's  title  was  better  than  his 
own.  Afterwards  he  became  satisfied  that  he  had  a  better 
title  than  the  city,  and  refused  to  pay  rent.  The  city  dis- 
trained. Upon  the  trial  the  dominant  question  was  whether 
or  not  Ward  was  estopped  from  impeaching  his  landlord's 
title.  The  court  held  that,  while  the  tenant  might  show  that 
the  lease  was  obtained  through  fraud,  misrepresentation,  or 
mistake,  yet  the  mere  fact  that  the  tenant  had  a  better  title 
than  his  landlord  did  not  raise  a  presumption  that  the  lease 
was  a  fraud  or  accepted  by  mistake.  The  lease  was  held 
binding,  and  the  tenant  estopped.  In  Thayer  v.  United  Breth- 
ren Soc,  20  Pa.  St.  60,  the  lessee  was  in  possession  when  the 
lease  was  made,  and  the  court  says:  "  If  the  lessee  was  in 
possession  at  the  time  the  lease  was  executed,  he  may,  under 
certain  circumstances,  be  permitted  to  prove  that  the  land  is 
his  own,  and  thus  resist  the  proceedings  to  turn  him  out. 
This  is  allowed,  because  the  landlord,  if  he  fails,  is  not  in  a 
worse  condition  than  he  was  before  the  lease.  In  order,  how- 
ever, to  give  the  tenant  this  right,  it  is  necessary  for  him  to 
prove  that  he  accepted  the  lease  in  mistake,  or  that  he  was 
induced  to  accept  of  it  by  some  fraud  or  misrepresentation. 
He  will  be  able  to  avoid  the  lease  by  proof  of  such  facts  as 
would  entitle  him  to  relief  in  equity  from  any  other  obliga- 
tion created  by  deed:  bee,  also,  Parrott  v.  Hungelburger,  9 
Mont.  526;  **•  Tyler  v.  Davis,  61  Tex.  674;  Henderson  v. 
Miller,  53  Mich.  590;  Hawes  v.  Shaw,  100  Mass.  187;  Prevot 
v.  Lawrence,  51  N.  Y.  222.  As  before  suggested,  it  would  have 
been  competent  for  defendant  to  show  that  he  was  induced  to 
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make  the  lease  through  the  fraud  or  misrepresentation  of 
plaintiff,  or  under  such  circumstances  as  would  justify  it* 
annulment  in  equity;  for  that  would  have  canceled  his  rela- 
tion with  plaintiff  as  his  tenant,  and  released  him  from  its- 
obligations;  but  the  offer  did  not  go  to  the  execution  of  the 
lease,  but  to  the  execution  of  the  deed  which  preceded  it. 
The!  evidence,  if  admitted,  would  not  affect  the  validity  of 
the  lease,  but  would  simply  tend  to  the  impeachment  of  the 
landlord's  title.  If  the  facts,  covered  by  the  offer,  had  been 
fully  proved,  still  the  lease,  afterwards  deliberately  made  with 
knowledge  of  the  facts — and  there  is  nothing  in  the  offer  to 
negative  such  knowledge — would  have  been  valid  and  bind* 
ing,  and  until  impeached  would  have  constituted  defendant 
the  tenant  of  the  plaintiff,  and  as  such  estopped  him  from 
denying  his  landlord's  title.  It  would  have  been  good  evi- 
dence directed  against  the  deed,  but  was  not  good  as  against 
the  lease. 

Defendant  further  offered  to  show  by  the  same  witness  that 
a  condition  upon  which  said  deed  was  signed  by  her  was,  that 
she,  with  defendant,  her  husband,  should  be  allowed  to  oc- 
cupy said  premises  one  year  free  of  rent.  This  offer  was 
refused,  and  is  made  the  basis  of  appellant's  sixth  assign- 
ment of  error.  This  evidence  would  have  been  obnoxious  to 
the  same  objection  as  that  last  considered.  While  leaving 
untouched  the  validity  and  force  of  the  lease,  it  sought  to 
undermine  the  landlord's  title.  This  offer  was  properly  re- 
jected by  the  trial  court. 

Appellant's  seventh  assignment  alleges  error  in  rejecting 
his  offer  to  show  that  he  had  a  right,  under  the  chattel  mort- 
gage referred  to  in  his  evidence,  to  6ell  the  stock.  Defendant 
had  testified  that  he  was  induced  to  sign  the  deed  to  plaintiff 
by  being  accused  by  him  of  having  unlawfully  sold  stock: 
covered  by  this  chattel  mortgage,  and  by  the  threats  of  plain- 
tiff, %%°  that  he  would  cause  him  to  be  arrested  therefor  and 
imprisoned.  The  testimony  offered  was  incompetent,  and 
properly  rejected,  for  reasons  already  fully  stated.  The  issue 
was  not  whether  plaintiff  had,  in  fact,  a  good  title,  but  whether 
defendant  had  deliberately  recognized  his  title  as  good,  and, 
by  accepting  a  lease  from  him  and  becoming  his  tenant,  had 
estopped  himself  from  disputing  his  title  in  this  form  of  ac- 
tion. We  think,  under  established  rules  of  law,  which  we 
cannot  bend  to  meet  the  apparent  equities  of  individual 
cases,  he  had  done  so,  and  that  in  this  action  for  possession 
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he  could  only  question  his  landlord's  title,  after  having  im- 
peached the  lease  itself,  and  thus  canceled  bis  obligation  as 
a  tenant  under  it.  There  being  no  error  in  the  rulings  of  the 
trial  court  upon  the  admission  and  rejection  of  evidence,  there 
was  nothing  in  the  case  for  the  jury,  and  the  court  properly 
directed  a  verdict  for  the  plaintiff.  The  judgment  of  the  court 
below  is  affirmed. 

All  the  judges  concurring. 

Landlord  and  Tenant—Lisas*  as  Evidence  ot  Relation. — In  an  ac- 
tion upon  a  lease  to  recover  rent,  the  plaintiff  'a  allegation  of  posaeseion  is 
prima  facie  established  by  the  introduction  of  the  lease:  Collin*  v.  Hall,  5 
Wash.  366.  The  relation  of  landlord  and  tenant  is  not  proved  by  the  mere 
production  of  the  lease  in  evidence,  but  the  entry  of  the  lessee  under  the 
lease,  or  a  holding  by  him  referable  to  the  lease,  must  also  be  proven:  Caid- 
well  v.  Center,  90  CaL  639;  89  Am.  Deo.  131. 

Landlord  and  Tenant— Estoppel  of  Tenant  to  Dent  Landlord's 
Title. — A  tenant  cannot  be  heard  to  dispute  the  title  of  his  landlord  daring 
the  cxistenoe  of  the  tenancy:  Whaley  v.  Whaley,  1  Spear,  225;  40  Am.  Den. 
694,  and  note;  Springe  v.  Sehenck,  99  N.  C.  651;  6  Am.  St.  Rep.  552,  and 
note;  Young  v.  Smith,  28  Mo.  65;  75  Am.  Dec  109,  and  note;  Winston  v. 
President  etc.,  28  Miss.  118;  61  Am.  Dec.  540,  and  note;  Vrooman  v.  MeKedg, 
4  Md.  450;  69  Am.  Deo.  85,  and  note;  Emeriek  v.  Tavener,  9  Gratt.  220; 
68  Am.  Dec.  217,  and  note;  Oivene  v.  MuUinax,  4  Rich.  590;  55  Am.  Dec 
706;  and  note;  Voee  v.  King,  33  W.  Va.  236;  Caeey  v.  Hanrick,  69  Tex.  44; 
Derrick  v.  Luddy,  64  Vt  462;  Reisen  v.  Heieen,  145  111.  658;  AIcKissick  r. 
Ashby,  98  Cal.  422;  Robinson  v.  Holt,  90  Ala.  115;  Nicron  v.  Phillipi,  91  Ala. 
299.  See  the  extended  note  to  Camp  v.  Camp,  13  Am.  Deo.  68,  and  the 
motes  to  the  following  oases:  Franklin  v.  Merida,  95  Am.  Dec  139;  Bailey 
v,  Kiiburn,  43  Am.  Deo,  425;  and  Camley  v.  StanJUld,  60  Am.  Dec  222. 
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fliATcn  of  Frauds.— An  Agreement  to  Execute  a  Mortqagr  upom 
real  property  may  be  enforced  in  equity  if  the  complainant  has  per* 
formed  his  part  of  the  agreement  by  furnishing  the  money  for  which 
such  mortgage  was  agreed  to  be  given. 

■Subrogation  and  Equitable  Assignment.— If  money  is  loaned  to  a  hus- 
band and  wife  under  an  agreement  that  it  is  to  be  used  to  discharge  a 
mortgage  existing  against  her  real  property,  and  that  a  mortgage  is  to 
be  given  to  the  lender  for  the  amount  so  loaned,  and  the  money  is  after- 
wards advanced  as  agreed,  and  is  applied  to  the  satisfaction  of  the 
mortgage,  after  which  the  borrowers  refuse  to  execute  a  mortgage  te 
the  lender,  he  is  an  equitable  assignee  of  the  mortgage  so  satisfied*  tad 
entitled  to  be  subrogated  to  the  lien  thereof. 

Payment,  What  Is  Not.— The  Giving  of  a  Note  and  a  Chattel  Mort- 
oaor by  a  debtor  to  his  creditor  will  not  be  presumed  to  be  in  payment 
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of  a  pre-existing  debt  to  the  extent  of  the  note  and  mortgage,  and 
though  they  are  assigned  as  collateral,  and  are  foreclosed  by  such 
assignee,  there  is  no  presumption  that  the  mortgagor  is  entitled  to  be 
credited  the  amoaut  of  his  note  or  any  other  sum  in  the  absence  of  all 
evidence  as  to  the  amount  realized  on  the  foreclosure,  and  as  to  the 
ralae  of  the  property  mortgaged. 

Davis,  Lyon  and  Gales,  for  the  appellants. 

Joe  Kirby,  for  the  respondent. 

*•*  Kellam,  P.  J.  This  is  an  equitable  action,  in  which 
plaintiff  alleges  that  on  or  about  the  thirty-first  day  of  Decem- 
ber, 1887,  at  the  solicitation  of  defendants,  who  are  husband 
and  wife,  6he  advanced  to  them  the  sum  of  $550  to  pay  off  a 
mortgage  of  that  amount  on  certain  lands,  the  title  to  which 
was  in  defendant  Annie  Baker;  that  defendants  agreed  that 
upon  receipt  of  said  money  and  payment  of  said  mortgage 
they  would  immediately  execute  to  plaintiff  a  mortgage  there- 
for upon  the  same  land,  to  become  due  January  1,  1889,  with 
interest  at  7  per  cent;  that  said  money  was  so  loaned  and 
advanced  in  pursuance  of  such  agreement,  and  that  the  same 
was  used  in  paying  off  said  mortgage,  but  that  defendants 
immediately  after  did,  and  ever  since  have  refused  to  make 
such  promised  mortgage;  that  defendants  are  insolvent,  and 
that  no  part  of  said  $550  has  been  paid,  except  the  sura  of 
$30.  Defendants,  answering,  allege  that  the  premises  de- 
scribed were  the  sole  and  separate  property  of  defendant 
Annie  Baker,  wife  of  defendant  George  Baker;  that  defend- 
ant George  Baker  borrowed  of  plaintiff  the  sum  of  $445  for 
the  purpose  set  out  in  the  complaint;  that  the  same  was  so 
used,  and  that  it  constituted  the  loan  referred  to  in  the  com- 
plaint. The  answer  denies  all  other  allegations  of  the  com- 
plaint, and  alleges,  further,  that  on  the  6ixth  day  of  January, 
1888,  a  note  and  chattel  mortgage  for  $300  of  said  money  was 
given  to  plaintiff,  which  note  and  mortgage  were  afterwards 
sold  and  transferred  to  Sioux  Fulls  Savings  Bank,  and  the 
proceeds  applied  upon  said  note,  and  that  the  balance  of  said 
$545,  to  wit,  $245,  was  fully  paid  to  plaintiff  before  the  com- 
mencement of  this  action.  Upon  the  trial  the  court  sub- 
mitted certain  questions  of  fact  to  a  jury.  The  questions  and 
the  answers  returned  are  as  follows:  "Q.  To  whom  did  plain- 
tiff lend  the  $550,  to  George  A.  Baker  individually,  or  to  both 
George  A.  Baker  and  Annie  Baker?  A.  To  both.  Q.  Was 
there  any  agreement  on  the  part  of  both  defendants  to  secure 
the  plaintiff  by  real  estate  mortgage  on  the  *64  southwest 
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quarter  of  section  33,  township  101,  range  49,  Minnehaha 
county?  A.  Yes.  Q.  Has  the  whole  amount  of  indebted- 
ness been  canceled  by  payment  ?  A.  No."  The  court  also 
found  as  facts  that  defendants  are  husband  and  wife;  that 
Annie  Baker  was  the  owner  of  the  land  described;  that  on 
the  thirty-first  day  of  December,  1887,  there  was  due  upon  a 
mortgage  to  one  Fairfax  on  said  premises,  $550;  that  on  or 
about  that  day  plaintiff  and  defendant  entered  into  an  agree- 
ment that  plaintiff  would  lend  defendants  the  sum  of  $550, 
for  the  purpose  of  paying  off  said  mortgage;  that  defendants 
would  repay  the  same  January  1,  1889,  with  7  per  cent  inter- 
est, and  that  to  secure  the  same  they  would  make  and  deliver 
to  plaintiff  a  mortgage  upon  said  premises,  and  that  plaintiff 
should  have  a  lien  upon  such  premises  to  secure  said  loan,  and 
that  on  said  thirty-first  day  of  December  plaintiff  paid  over 
to  said  defendants  the  said  sum  of  $550,  and  fully  performed 
her  part  of  said  agreement;  that  said  money  was  then  and 
there  used  to  pay  off  said  first-mentioned  mortgage,  and  that 
plaintiff  immediately  demanded  of  defendant  that  they  make 
and  deliver  the  promised  mortgage  to  her,  which  they  did 
then,  and  still  do,  refuse;  that  defendant  George  Baker  after- 
wards gave  plaintiff  his  note  for  $300,  secured  by  a  chattel 
mortgage  on  a  team  of  horses;  that  plaintiff  did  not  take  said 
note  and  chattel  mortgage  as  payment  upon  said  indebted* 
ness,  but  as  security  therefor;  that  the  chattel  mortgage  was 
afterwards  foreclosed,  and  there  was  realized  thereby  the  sum 
of  $30  over  and  above  the  costs  of  foreclosure;  and  that,  except 
said  $30,  no  part  of  said  $550  has  been  paid.  As  conclusions 
of  law,  the  court  found  that  there  was  due  plaintiff  from 
defendants  the  sum  of  $610,  and  that  plaintiff  was  entitled  to 
have  said  sum  declared  a  lien  and  mortgage  upon  said 
premises,  and  judgment  was  so  entered,  from  which  defend- 
ants appeal. 

After  carefully  examining  the  testimony,  we  do  not 
think  we  are  required  to  discuss  at  any  length  appellants' 
objections  to  the  answers  of  the  jury  or  the  findings  of 
the  court  upon  questions  of  fact.  The  existence  of  the 
original  mortgage  of  $550,  and  its  discharge  by  the  funds 
procured  from  plaintiff,  *65  were  undisputed;  but  as  to 
nearly  all  the  other  facts  involved — who  borrowed  the 
money;  how  it  was  to  be  paid  or  secured,  if  at  all;  and  how 
much,  if  any,  had  been  paid — the  witnesses  were  in  positive 
disagreement,  and    the   evidence   in  irreconcilable  conflict. 
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As  to  who  borrowed  the  money,  plaintiff  testified:  "In  the 
latter  part  of  December,  1887,  my  sister-in-law  [defendant 
Annie  Baker]  asked  me  if  I  would  loan  them  money  to  pay 
a  mortgage  on  their  farm,  and  they  would  give  me  good  secur- 
ity. The  mortgage  was  to  be  paid  the  1st  of  January,  and 
they  would  pay  it,  and  give  me  a  mortgage  on  the  farm." 
"Annie  Bakef  first  asked  me  for  the  loan.  Had  a  conversa- 
tion with  George  Baker  afterwards.  I  loaned  the  money  to 
both  of  them."  Afterwards,  referring  to  the  conversation 
with  defendant  George  Baker  about  January  1st,  she  says: 
"He  said  the  mortgage  is  due  on  my  farm.  I  will  pay  that 
to  Fairfax,  and  will  give  you  good  security  on  the  farm  as 
soon  as  I  pay  that  up."  She  also  testified  to  substantially  a 
repetition  of  this  agreement  on  the  following  day  at  Mrs. 
Bell's,  when  both  defendants  were  present,  and  her  testimony 
as  to  the  last  conversation  is,  at  least,  partially  corroborated 
by  Mrs.  Bell.  To  be  sure,  plaintiff's  testimony  in  this  respect, 
as  in  others,  is  flatly  denied  by  the  defendants;  but  this  does 
not  necessarily  destroy,  or  even  diminish,  its  probative  force. 
The  conflict  is  positive  and  substantial,  and  the  finding  of 
the  court  and  jury  upon  these  disputed  facts  must  be  accepted 
as  conclusive  upon  this  court.'  The  practice  is  too  well  set- 
tled to  admit  of  a  departure  from  it  in  this  case.  We  think 
the  same  remarks  are  fully  applicable  to  all  other  conclusions 
of  the  court  or  jury  upon  questions  of  fact,  with  possibly  one 
or  two  exceptions,  which  will  be  noticed. 

Appellants  except  to  the  finding  of  the  court  that  there  was 
an  agreement  on  the  part  of  defendants  to  secure  the  plain- 
tiff by  mortgage  upon  the  real  estate,  because  there  was  no 
written  evidence  of  such  agreement,  and  cite  section  3617  of 
the  Compiled  Laws,  which  reads  as  follows:  "No  agreement 
for  the  sale  of  real  property,  or  of  any  interest  therein,  is 
valid  unless  the  same,  or  some  note  or  memorandum  thereof, 
be  in  writing,  and  *••  subscribed  by  the  party  to  be  charged, 
or  his  agent  thereunto  authorized  in  writing;  but  this  does 
not  abridge  the  power  of  any  court  to  compel  the  specific  per- 
formance of  any  agreement  for  the  sale  of  real  property  in 
case  of  part  performance  thereof."  And  section  4346  of  the 
Compiled  Laws  as  follows:  "A  mortgage  of  real  property 
can  be  created,  renewed,  or  extended  only  by  writing  exe- 
cuted with  the  formalities  required  in  the  case  of  a  grant  of 
real  property."  Without  stopping  to  discuss  the  applicability 
of  either  of  these  sections  to  the  question  presented  in  this 
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case,  it  is  sufficient  to  say  that  the  power  of  a  court  of  equity 
to  decree  the  specific  performance  of  a  parol  agreement  to 
mortgage  real  property  is  well  established,  and  has  been  often 
exercised  under  statutes  like  ours.  Dean  v.  Anderson,  34 
N.  J.  Eq.  496,  was  a  suit  in  equity  to  compel  the  specific  per- 
formance of  a  parol  agreement  to  mortgage  real  estate,  and 
in  its  opinion  the  court  says:  "  Where  an  agreement  has  been 
executed,  or  in  part  performed,  by  the  complainant,  and  the 
acts  done  place  him  in  a  position  which  is  a  fraud  upon  him 
unless  the  agreement  is  executed,  equity  will  not  permit  the 
defendant  to  protect  himself  from  executing  his  part  of  the 
agreement  by  pleading  that  it  was  not  in  writing.  The  ground 
upon  which  this  court  acts  in  cases  of  part  performance  is 
fraud  in  refusing  to  perform  after  performance  by  the  other 
party,  and  the  court  will  interpose  and  grant  relief,  notwith- 
standing the  statute,  when  the  complainant  shows  a  perform- 
ance on  his  side  by  which  he  would  suffer  an  injury  amounting 
to  fraud  by  the  refusal  to  execute  the  agreement  on  the  part 
of  the  defendant":  Irvine  v.  Armstrong,  31  Minn.  216;  De 
Pierre*  v.  Thorn,  4  Boew.  266;  Ogden  v.  Ogden,  4  Ohio  St  182. 
But  the  appellants  insist  that  the  agreement  was  not  suf- 
ficiently definite  to  entitle  it  tp  specific  enforcement,  in  that 
no  time  was  fixed  when  the  mortgage  should  become  due  and 
payable.  While  it  is  alleged  in  the  complaint,  and  found  as 
a  fact  by  the  court,  that  the  promised  mortgage  was  to 
become  due  January  1, 1889,  no  evidence  of  that  fact  appears 
in  the  printed  abstract;  but,  accepting  as  established  the  facts 
found,  *6T  except  as  to  time  of  payment,  the  plaintiff  would 
©till  be  entitled  to  be  held  and  regarded  by  the  court  as  the 
equitable  assignee  of  the  Fairfax  mortgage,  which  her  money 
had  so  taken  up.  The  doctrine  of  equitable  assignment  is 
often  extended  to  a  person,  who,  having  no  previous  interest 
in  the  premises,  and  being  under  no  obligation  or  personal 
necessity  of  paying  the  debt,  pays  off  the  mortgage,  or 
advances  the  money  for  its  payment  at  the  instance  of  the 
debtor  party  and  for  his  benefit.  Upon  the  facts  in  this  case 
it  cannot  be  held  that  plaintiff  was  a  stranger  or  volunteer  in 
the  payment  of  the  Fairfax  mortgage.  The  advance  or  pay- 
ment was  at  the  solicitation  of  defendants,  and  for  their  bene* 
fit  It  was  directly  induced  by  the  promise  of  a  mortgage, 
and  when  defendants  refused  to  give  it,  they  imposed  upon 
the  court  the  plain  duty  of  protecting  plaintiff  against  loss 
from  such  refusal;  and,  upon  the  ©roofs  presented  by  the 
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printed  abstract,  the  court  rightly  did  this  in  regarding  plain- 
tiff as  an  equitable  assignee  of  the  Fairfax  mortgage,  and 
decreeing  that  the  amount  so  paid  for  its  discharge,  or  so 
much  of  it  as  remained  unpaid,  should  be  a  lien  in  favor  of 
plaintiff  upon  the  premises  described:  Crippenv.  Chappel,  35 
Kan.  495;  57  Am.  Rep.  187;  Levy  v.  Martin,  48  Wis.  198; 
White  v.  Newhall,  68  Mich.  641;  Wilton  v.  Mayberry,  75  Wis. 
191;  17  Am.  St.  Rep.  193. 

The  only  other  question  which  seems  to  us  to  require  con- 
sideration grows  out  of  the  $300  note  and  chattel  mortgage 
given  by  defendant  George  Baker  to  plaintiff,  and  its  subse- 
quent foreclosure  by  the  Sioux  Falls  Savings  Bank.  The 
answer  substantially,  though  not  specifically,  alleges  that  this 
was  given  in  partial  payment  of  the  $550  advanced  by  plain- 
tiff. In  the  entire  absence  of  evidence,  as  in  this  case,  the 
presumption  is  the  other  way,  that  it  was  not  accepted  as 
payment:  Hutchinson  v.  Swartsweller,  31  N.  J.  Eq.  205;  Ault- 
man  v.  Jetty  42  Wis.  488;  Oeib  v.  Reynolds,  85  Minn.  331.  And 
bo  the  court  finds,  and  we  assume  the  fact  to  be,  that  plaintiff 
took  it  as  collateral  security  to  the  original  indebtedness  of 
$550.  The  court  further  finds,  and  there  is  evidence  to  sup- 
port 968  the  finding,  that  plaintiff  afterwards  used  this  note 
and  chattel  mortgage  as  collateral  to  an  indebtedness  of  her 
own  with  the  Sioux  Falls  Savings  Bank,  and  it  is  undisputed 
that  the  bank  afterwards  foreclosed  the  same.  Plaintiff  did 
do  legal  wrong  in  so  using  the  note  and  chattel  mortgage  that 
would  make  her  chargeable  in  this  action  with  its  apparent 
value.  At  all  events,  defendant  Baker  could  not  complain 
until  he  should  pay  or  offer  to  pay  his  note.  The  court  finds 
that  upon  such  foreclosure  and  sale  the  sum  of  $30  was 
realized  beyond  the  costs,  and  gives  defendants  a  credit  for 
that  amount.  To  sustain  this  finding  there  is  no  evidence  in 
the  abstract,  and  appellants  claim  error  therefor,  and  in  con- 
nection submit  this  proposition:  "The  fact  of  foreclosure 
appearing,  the  presumption  is,  unless  otherwise  shown,  that 
the  proceeds  of  the  mortgaged  property  were  applied  in  pay- 
ment of  the  debt,  and  that  they  were  sufficient  to  extinguish 
it."  We  are  not  referred  to  any  supporting  authorities.  The 
evidence  in  this  case  not  only  fails  to  show  what  the  mort- 
gaged property  sold  for,  but  is  equally  silent  as  to  any  sugges- 
tion of  its  value.  It  only  appears  that  the  mortgage  was 
upon  a  team  of  horses.  We  are  inclined  to  think,  however, 
that  appellants  cannot  take  advantage  of  the  want  of  evidence 
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to  ssstsin  this  finding.  Defendants  were  certainly  entitled  to 
hare  credited  whatever  was  realised  on  such  sale,  upon  the 
ti*vry  that  they  had  paid  so  much;  hut  it  was  for  them  to 
show,  if  thej  claimed  a  credit  therefor,  how  much  the  credit 
eL:^Ii  be.  It  is  no  ground  of  complaint  upon  their  part  that 
the  court  has  given  them  a  credit  of  930  to  which  they  have 
not  a£ncatiTely  shown  themselves  entitled.  Nor  can  we 
perceive  any  error  in  the  exclusion  of  the  judgment-roll  in 
the  replevin  case  of  Sanaa*  Bank  t.  Defendant  George  Baler. : 

It  is  not  apparent  on  the  record,  nor  is  it  suggested  in 
arguizent*  in  what  particular  this  judgment-roll,  even  if  com- 
petent evidence  in  this  case,  could  have  thrown  any  light 
upcci  the  matters  in  controversy  between  the  parties  to  this 
action.  We  discover  no  reason  for  reversing  the  judgment  in 
this  case,  and  it  is  affirmed. 

All  the  judges  concurred. 

n  On  Wso  Loass  Mohst  to  Pat 
with  which  to  pay  off  a  mortgage,  in  par- 
ks ohonld  do  so,  and  that  the  mortgage  should 
given  him  on  the  same  property  for 
(titled  to  ha  aabrogatad  to  the  mortgage:  Wilton 
r.  Jfrrferrn,  79  Wis.  191;  17  Am.  8t  Rep.  193,  and  note.     When  a  debt 
by  mortgage  it  paid  by  one  nnder  no  obligation  to  pay  it,  he  ia  aab- 
to  the  nghta  of  the  mortgagee  in  the  mortgaged  property:  Fcan  ▼. 
49  Tex.  437;  5  Am.  St.  Rep,  78.     One  who  lends  money  for  the 
pnrpoae  of  discharging  Bens  apon  real  property,  and  who  discharges 
at  the  itqncot  of  the  debtor,  expecting  that  his  seoaritiea  will  of 
take  the  place  of  those  which  he  baa  discharged,  will  be  subrogated 
iljmhiig.1  llisni    Emmertr,  Tkmmpmm,  49  Minn.  386;  32  Am.  St.  Ben. 
snd  noes.    See  the  note  to  Jtkumm  r.  BarreU,  10  Am.  8k  Rep.  87. 

Patwtt Taxrsc  Chxck  as. —A  cheek  on  a  bank  is  not  payment  unless 

br  express  contract  it  it  so  reeeiTed:  Johuon-Brinhnan  etc  Co.  r.  Central 
Beak,  216  Ma  558;  38  Am.  3k  Rep.  615,  and  note;  Stdnhort  t.  National 
£«nfc  94  CaL  362;  98  Am.  St  Rep.  132,  and  note;  National  Bank  ▼.  Ckkaf 
em.  ft.  £.  C»>,  44  Minn.  994;  99  An,  St.  Rep.  566,  and  note.  See  the 
nee*  to  HempWw.  TeHm,  19  Am.  8t  Rep.  809-619. 
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[2  South  Dakota,  269.] 

Surveys — Location  ot  Public  Lauds.— Testimony !at  to  lints  of  trees  tat 
so  aa  to  correspond  to  the  location  of  a  corner,  at  a  place  where  one  of 
the  parties  to  the  suit  claims  such  corner  to  be,  and  also  to  the  building 
of  a  schoolhonse  on  a  lot  which  ran  down  to  such  corner,  is  admissible 
at  tending  to  show  the  understanding  of  different  parties  in  the  vicinity 
at  to  the  location  of  the  corner,  and  aiding  the  jury  in  solving  the  ques- 
tion whether  a  certain  mound,  pit,  or  stake  testified  to  by  a  witness  did 
or  did  not  constitute  a  government  corner. 

Appellate  Procedure. — Whether  a  Trial  Coubt  Erred  in  excluding  a 
certificate  of  a  survey  cannot  be  ahown  to  an  appellate  court,  unless  the 
substance  of  the  certificate  it  ditoloted  by  the  record.  If  it  it  not  so 
disclosed,  the  presumption  is  that  the  trial  court  ruled  correctly. 

Appellate  Procedure. — A  judgment  will  not  be  reverted  for  the  refusal  to 
instruct  the  jury  on  propositions  of  law  not  involved  in  the  case  upon 
the  evidence  before  the  court. 

JSvideroe — Official  Surveys. — Though  the  statute  declares  that  the  report 
of  an  official  aurvey  certified  in  a  particular  manner  shall  be  presump- 
tive evidence  of  the  facts  stated  therein,  yet  if  the  report  is  not  received 
in  evidence,  but  the  surveyor  himself  testifies  at  a  witness  to  the  fact  of 
hit  survey,  and  what  was  disclosed  thereby,  the  probative  value  of  hit 
testimony  it  not  fixed  by  law,  and  it  mutt,  therefore,  be  submitted  to 
the  jury  like  any  other  evidence. 

Jury  Trial.— An  Instruction  to  a  Jury  Mat  Properly  Be  Refused  if 
bated  upon  an  assumption  of  fact,  and  applicable  only  upon  the  jury 
finding  the  fact  in  the  manner  assumed. 

Surveys — Public  Lands. — If  a  survey  of  public  lands  hat  been  made  by  the 
government,  and  a  patent  issued  to  land  covered  by  it  described  with 
reference  to  such  survey,  and  it  appears  that  a  corner  was  established 
by  the  government  surveyors,  it  must  be  accepted  aa  the  true  corner, 
without  regard  to  whether  or  not  it  was  located  with  mathematical 
exactness. 

Surveys— Public  Lands.— A  Definitely  Ascertain ed  Monument  fixed 
by  government  surveyors  as  a  boundary  or  corner  between  sections  of 
land  must  govern  as  against  other  surveys  or  evidence  tending  to  prove 
that  such  monuments  or  corners  should  have  been  located  elsewhere. 

Trespass  Quare  Clausum  Freoit  cannot  be  sustained  by  the  owner  of 
property,  not  in  possession  nor  entitled  to  the  possession  thereof  aft  the 
time  of  the  alleged  trespass. 

A  Landlord,  While  His  Tenant  Is  in  Possession,  Mat  Sustain  an 
Action  in  Case  for  injury  to  the  freehold. 

Landlord  and  Tenant— Actionable  Injury  to  the  Reversion.— The 
constructing  of  a  permanent  fence  across  a  part  of  his  land,  and  thus 
including  it  within,  and  attaching  it  to,  the  defendant's  farm,  under  a 
claim  of  ownership  by  the  latter,  is  an  injury  to  the  freehold  for  which 
a  landlord  may  maintain  an  action,  though  committed  when  the  prem- 
ises were  in  possession  of  a  tenant  under  a  lease. 

Landlord  and  Tenant.— An  Injury  to  the  Reversion  For  Which  a 
Landlord  May  Recover  by  action  will  be  presumed  from  an  act 
which,  if  persisted  in,  may  ripen  into  an  adverse  right. 
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Puerto.— Asr  Isjcmr  to  thy  Landlord's  Reversion  is  disclosed  by  a 
pleading  which  avers  acts  done  by  the  defendant  constituting  an  injury 
to  the  freehold.  There  need  not  be  any  formal  statement  that  the 
rsTersioa  was  injured. 


Zfortt,  Lyon  and  Gates,  for  the  appellants. 
UcXIartin  and  Carland,  for  the  respondent. 

***  Kkllah\  P.  J.  The  answer  denied,  but  on  the  trial  it 
conceded,  that  plaintiff  was  the  owner  in  fee  of  the  north- 
west quarter  of  section  32,  township  101,  range  47,  situate  in 
Minnehaha  county.  The  facts  alleged  as  plaintiff's  cause  of 
action  are  thus  stated  in  the  complaint:  "The  defendant 
forcibly  and  unlawfully  broke  and  entered  upon  the  plain* 
tiff's  said  land,  took  down  a  fence  standing  upon  said  land, 
removing  the  same,  and  also  then  and  there  erected  another 
fence  on  said  land,  thereby  fencing  in  about  twelve  acres  of 
said  land,  the  property  of  plaintiff;  and  also  then  and  there 
disturbed  the  plaintiff  in  the  use  and  **•  occupation  of  said 
land,  preventing  her  from  enjoying  the  same,  and  from  receiv- 
ing the  rents,  uses,  and  profits  thereof,  as  she  otherwise  would 
have  done,  to  the  damage  of  plaintiff,"  etc.  Defendant's  an- 
swer was  a  general  denial.  It  was  admitted  at  the  trial  that 
the  defendant  had,  prior  to  the  commencement  of  the  action* 
fenced  in  about  thirteen  acres  of  land  which  he  claimed 
belonged  to  him,  a  portion  of  the  northeast  quarter  of  sec- 
tion 31,  township  101,  range  47,  for  which,  it  was  conceded, 
defendant  held  a  patent.  It  will  thus  he  seen  that  plaintiff 
and  defendant,  respectively,  owned  adjoining  quarter  sections 
of  land,  and  the  dispute  between  them  was  as  to  the  true  locar 
tion  of  the  corner  which  should  be  at  once  the  northwest  cor- 
ner of  plaintiff's  land,  and  the  northeast  corner  of  defendant's 
land,  for  that  would  determine  the  boundary  line  between 
them. 

Upon  the  trial  George  Arneson  testified  that  in  June,  1884, 
he  found  the  corner  referred  to,  and  particularly  described 
how  it  was  marked  by  mounds,  pits,  and  stnke,  and  the  con- 
dition it  was  in;  that  he  lived  in  that  vicinity  from  1873  until 
1882  or  1883,  and  saw  the  corner  "a  good  many  times";  that 
he  knew  the  location  of  the  traveled  road  between  the  two 
quarter  sections  involved,  and  the  east  and  west  road  on  the 
north  side  of  them;  that  these  roads  had  been  traveled  since 
1874;  and  that  at  the  time  of  the  trinl  they  crossed  or  inter- 
sected each  other,  just  where  they  did  when  he  first  saw  them; 
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and  that  be  recollected  when  the  sohoolhouse  was  built,  and 
when  other  improvement*  were  made  about  that  corner.  He 
then  testified  that  lines  of  treee  were  planted  along  the  east 
and  west  road,  and  the  north  and  south  road,  in  1875,  and 
were  still  standing;  these  lines  of  trees  were  on  both  sides  of 
each  road,  about  four  rods  apart;  and  that  these  lines  of  trees, 
so  set,  would  correspond  with  the  location  of  the  corner,  at 
the  place  where  he  had  found  it,  as  testified  to  and  described 
by  him;  and  that  the  line  of  trees  running  north  and  south 
opposite  plaintiffs  quarter  (which  would  be  defendant's  quar- 
ter) were  set  by  defendant,  Spawn,  in  1875.  He  also  testified 
that  the  schoolhouse  was  built  on  the  southeast  corner  of 
section  80,  on  a  one-acre  *74  lot,  which  "  runs  down  to  the 
corner,"  and  that  the  corner  was  visible  when  the  grounds 
were  laid  out  and  the  schoolhouse  built.  (The  southeast  cor* 
ner  of  section  30  would  necessarily  be  the  northeast  of  31,  and 
the  northwest  of  32,  being  the  corner  in  controversy.)  This 
evidence  as  to  the  location  of  the  lines  of  trees  and  the  school- 
house  was  received  over  defendant's  objection  that  the  same 
was  incompetent  and  immaterial,  and  as  calling  for  the  opin- 
ion of  the  witness  as  to  what  other  parties  did. 

This  evidence  may  not  have  been  of  great  value,  and  its 
force  may  have  been  afterwards  modified  by  defendant's 
(Spawn's)  testimony  that  he  set  his  trees  hurriedly,  and  with- 
out reference  to  the  corner;  but  they  were  circumstances  which, 
unexplained,  tended  to  show  the  understanding  of  different 
parties  in  that  vicinity  as  to  the  location  of  the  corner.  These 
were  improvements  of  a  permanent  character,  made  by  par- 
ties who  would  naturally  be  interested  in  locating  them  cor- 

.    rectly;  and,  being  located  with  reference  to  a  visible  mound, 
xthe  fact  would  tend  very  directly  to  show  whether  they  then 

;    regarded  such  mound  as  the  mark  of  the  government  corner. 

>    It  must  be  remembered  that  in  this  case  the  first  search  must 

'  be  for  the  corner  established  by  the  government  survey,  for 
that  is  conclusive,  if  found;  and  at  this  point  the  primary 
inquiry  was,  did  the  mound,  pit,  and  stake  testified  to, by 
the  witness  indicate  such  corner?  The  witness  says  these 
marks  were  plainly  visible  when  these  improvements  were 
located.  We  think  the  fact  that  defendant,  Spawn,  and  others, 
made  and  located  these  improvements  with  reference  to  these 
visible  marks  was  fair  evidence  to  go  to  the  jury  as  to  the 
impression  which  these  marks  made  upon  these  various  persons 
as  they  then  observed  them,  and  not  as  they  now  re iu umber 
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them.  Of  course,  no  boundary  rights  would  be  concluded  by 
such  facts,  but  we  think  they  were  circumstances  which  the 
jury  might  properly  know,  and  which  might  fairly  help  them 
in  solving  the  question  whether  the  mounds,  pits,  and  stake 
testified  to  by  the  witness  did  or  did  not  constitute  the  gov* 
ernment  corner.  It  was,  perhaps,  somewhat  of  the  nature  of 
traditionary  evidence,  often  resorted  *75  to  in  the  effort  to 
establish  ancient  and  obliterated  landmarks,  and  in  this  case 
tended,  at  least,  to  show  that  many  years  before,  when  these 
murks  were  more  distinct  and  intelligible,  they  were  recog- 
nized by  the  people  living  there,  including  the  parties  to  the 
present  controversy,  as  indicating  the  corner  established  by 
the  government:  Baker  v.  ilc Arthur,  54  Mich.  139;  Coy  v. 
Miller,  31  Neb.  348. 

Cyrus  Walts  testified  that  he  was  formerly  a  surveyor,  and 
had  been  locating  government  land  nineteen  years;  that  in 
June,  1873,  he  ran  the  lines  of  section  29,  and  found  the  gov- 
ernment corner  of  sections  29,  30,  31,  and  32;  that  with  ref- 
erence to  the  roads  the  corner  was  right  where  they  crossed 
each  other;  and  his  evidence  as  to  the  location  of  this  corner, 
-and  the  presence  and  appearance  of  the  monuments  indicat- 
ing the  same,  tended  to  corroborate  the  testimony  of  the  wit- 
ness Arneson.  The  abstract  says  several  other  witnesses, 
without  naming  them,  "  testified,  in  relation  to  the  corner 
claimed  by  the  plaintiff,  the  same,  in  substance,"  as  Arneson 
and  Walts.  It  appearing  from  evidence  introduced  by  plain- 
tiff that  he  had  leased  the  said  northwest  quarter  of  section 
32  for  a  definite  term,  and  at  the  time  of  the  alleged  wrong- 
ful acts  the  tenant  in  said  lease  was,  and  still  is,  entitled  to, 
and  was  and  is  in  the  actual  possession  of,  said  premises, 
defendant  moved  to  strike  out  all  the  evidence  introduced  by 
plaintiff,  and  to  render  judgment  in  favor  of  defendant,  for 
the  reason  that  the  premises  upon  which  the  trespass  is  alleged 
to  have  been  committed  were  then,  and  still  are,  in  possession 
of  a  tenant  under  a  lease.  The  refusal  of  this  motion  by  the 
court  is  assigned  as  error,  and  will  be  considered  later  in  this 
opinion. 

The  defendant  introduced  as  a  witness  D.  C.  Rice,  who  tes- 
tified that  in  November,  1888,  he  was  county  surveyor  of 
Minnehaha  county,  and  made  the  survey  of  said  sections  29, 
20, 32,  and  31,  at  the  request  of  several  parties,  naming  them, 
and  then  offered  in  evidence  "  a  certified  copy  of  the  report 
of  D.  C.  Rice,  county  surveyor,"  which  was  objected  to  by 
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plaintiff  as  incompetent,  immaterial,  and  irrelevant,  and  not 
properly  certified  *T6  to."  This  objection  was  sustained,  and 
defendant  excepted.  The  paper  thus  offered  in  evidence  is 
not  given  to  us  in  the  record,  nor  have  we  any  means  of 
knowing  its  contents.  We  do  not  know  the  substance  or 
form  of  the  certificate,  nor  how  it  was  executed.  Until  error 
is  affirmatively  shown,  the  presumption  is  in  favor  of  the  rul- 
ing of  the  court.  "As  the  assignments  of  error  cannot  be 
considered  without  having  before  us  the  contents  of  the  in- 
struments so  received,  or  so  offered  and  rejected,  and  they  are 
not  here,  there  is  nothing  to  sustain  su  h  assignments  of 
error,  and  the  presumption  in  favor  of  regularity  must  pre- 
vail ":  Blake  v.  Lee,  38  Minn.  478. 

The  same  disposition  must  be  made  of  the  error  assigned 
upon  the  refusal  of  the  trial  court  to  admit  a  book  called 
41  Field  Notes,"  and  presented  by  defendant.     One  of  plain- 
tiff's objections  to  their  admissibility  was  that  they  were  not 
properly  certified  to.     Defendant  then  introduced  "certifi- 
cate authenticating  these  records,"  thus  presenting  the  ques- 
tion of  the  sufficiency  of  the  certificate.    There  is  nothing  in 
the  abstract  to  inform  this  court  of  the  contents  of  such  cer- 
tificate, nor  by  whom  or  how  it  was  executed.     A  knowledge 
of  these  facts  is  indispensable  in  passing  upon  the  question 
of  its  sufficiency.     Under  these  circumstances  it  is  not  possi- 
ble for  this  court  to  say  whether  these  records  were  so  authen- 
ticated as  to  entitle  them  to  be  admitted  or  not:  Emerick  v. 
Sloan,  18  Iowa,  189;  Craft  v.  Dalles  City,  21  Or.  58.    We 
think,  under  our  practice,  the  rule  should  be  that  records, 
documents,  or  other  writings,  an  understanding  of  which  is 
essential  to  the  appellate  court  in  coming  to  a  decision  on  the 
errors  alleged,  should  be  printed  in  the  abstract,  or  their  con- 
tents, or  the  facts  upon  which  their  competency  depends,  so 
particularly  described  as  to  give  this  court  all  the  informa- 
tion which  the  trial  court  had;  for  only  then  can  this  court 
safely  or  properly  express  an  opinion  as  to  whether  the  trial 
court  had  erred  or  not   As  announced  by  this  court  in  Noyee 
v.  Lane,  2  8.  Dak.  55,  the  printed  abstract,  as  agreed  to  by 
the  parties  or  settled  by  the  court  in  case  of  dispute,  consti- 
tutes the  record  upon  which  a  case  is  heard  in  this  court;  and 
Appealing  parties  should  see  *TT  to  it  that  it  contains  every 
thing  necessary  for  the  appellate  court  to  know  or  consider  in 
investigating  and  passing  upon  every  question  sought  to  be 
reviewed. 
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The  report  of  Surveyor  Rice  having  been  excluded  by  the  ' 
court,  he  (Rice)  testified  as  "a  witness  for  defendant/'  as  to 
how  he  made  the  survey,  who  assisted  him,  what  rules  he 
followed  as  to  courses  and  measurements,  and  where — not 
being  able  to  find  the  government  corner — he  established  the 
corner  in  dispute.  At  the  close  of  the  evidence  defendant 
asked  the  court  to  instruct  the  jury  "  that  the  survey  of  the 
county  surveyor  is  presumptively  correct,"  and  the  refusal  of 
the  court  to  give  this  instruction  is  assigned  as  error.  This 
proposition  is,  without  question,  the  general  law  of  the  state, 
for  it  is  made  so  by  statute:  Comp.  Laws,  sec.  689.  Whether 
the  refusal  of  the  court  to  give  it  to  the  jury  as  the  law  of  this 
case  was  error  or  not  depends  upon  whether  there  was  any 
evidence  in  the  case  to  which  it  could  apply.  It  is  not  error 
for  the  trial  court  to  withhold  from  the  jury  confessedly  good 
law,  where  the  same  is  outside  of,  and  not  involved  in,  the 
determination  of  the  questions  before  it  on  the  evidence  in 
the  case.  The  statute  (sec.  689  et  seq.)  prescribes  with  much 
detail  under  what  circumstances  and  how  the  county  sur- 
veyors shall  make  an  official  survey,  what  his  report  of  such 
survey  shall  contain,  and  what  shall  be  done  with  it  after  it 
is  so  made,  "  and  said  record  shall  be  competent  evidence  in 
all  courts  of  the  facts  therein  stated":  Sec.  690.  When 
section  689  says,  "  and  his  surveys  shall  be  held  as  presump- 
tively correct,"  we  think  it  means  his  surveys  made,  authen- 
ticated, and  proved  as  provided  by  the  statute.  When  Rice 
testified  as  "  a  witness  for  defendant,"  his  evidence  did  not 
take  the  place  of  hi6  official  report,  nor  did  it  carry  the  same 
presumption.  It  was  simply  the  evidence  of  a  witness.  Its 
probative  value  was  not  fixed  by  the  law,  as  in  the  case  of 
his  official  return,  but  went  to  the  jury  like  any  other  evi- 
dence. Suppose,  instead  of  Rice,  Van  Antwerp,  his  assistant, 
or  even  one  of  the  chain  men,  had  testified  to  precisely  the 
same  facts,  could  it  be  held  that  the  official  survey  was  so 
proved  as  to  entitle  it  to  the  favorable  presumption  *T8  of  the 
statute?  We  think  such  a  conclusion  would  be  unsafe,  and 
not  within  the  contemplation  of  the  law.  The  official  report 
of  the  county  surveyor  not  being  in  evidence,  nor  his  survey 
proved  in  the  manner  provided  by  statute,  we  do  not  think 
defendant  was  in  position  to  claim  the  benefit  of  the  instruc- 
tion asked  for,  and  there  was  no  error  in  the  refusal  of  the 
court  to  give  it:  Beeman  v.  Black,  49  Mich.  598.  Tested  by 
the  same  rule,  instructions  marked  "2"  and  u3"  were  prop- 
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erly  refused.  If  given  they  could  not  have  helped  the  jury, 
for  they  would  have  found  no  evidence  in  the  case  to  which 
such  instructions  could  apply. 

Error  is  also  assigned  on  the  refusal  of  the  court  to  give 
instructions  4, 5,  and  6,  as  follows:  4.  Recognized  government 
corners,  standing  in  the  same  township,  should  be  considered, 
and  section  lines  tested  by  both  east  and  west  distances  and 
north  and  south  distances,  as  given  by  the  field  notes  of  the 
government  surveyor;  5.  The  geaeral  rule,  that  known  mon- 
uments are  to  govern,  is  subject  to  exceptions,  as  where  an 
adherence  to  the  rule  would  be  plainly  absurd  to  its  results; 
6.  The  rule  that,  in  the  construction  of  a  deed,  courses,  die* 
tances,  and  quantities  must  yield  to  natural  or  artificial 
monuments  called  for  by  the  grant,  is  not  inflexible.  It 
applies  with  less  force  to  artificial  than  to  natural  monu- 
ments, and,  where  there  is  any  thing  in  the  description  show- 
ing that  the  courses  and  distances  are  right,  they  will  prevail/' 
We  presume  these  instructions  express  correct  rules  of  law 
for  locating  or  establishing  confessedly  lost  corners  and 
boundary  lines.  In  this  case  the  primary  issue  was  whether 
the  government  corner  determining  the  boundary  line  between 
plaintiff  and  defendant  was  lost  or  not  The  instruction  as 
asked  assumed  the  affirmative  against  the  plaintiff.  These 
instructions,  admitting  them  to  be  good  law  in  the  abstract, 
could  only  have  been  properly  given  in  this  case  upon  the 
condition  that  the  jury  should  first  find  that  the  original 
corner  in  question  was  lost,  and  this  condition  should  have 
accompanied  the  instructions;  for,  as  we  will  notice  further 
on,  if  the  corner  established  by  the  government  surveyors, 
and  in  reference  to  which  the  patent  was  issued,  is  found  and 
979  definitely  located,  all  inquiry  as  to  its  mathematical  cor- 
rectness is  foreclosed;  and  so  it  was  not  error  to  refuse  these 
instructions  without  the  qualification  suggested;  for  if  the 
jury  found  with  the  plaintiff  that  the  marks  testified  to  by 
his  witnesses  were  the  marks  of  the  government  surveyor, 
and  constituted  the  corner  established  by  government  survey, 
these  instructions,  however  correct  in  a  proper  case,  would 
have  been  inapplicable  to  this  case. 

We  have  read  with  considerable  care  the  portions  of  the 
court's  charge  to  which  appellant  excepts,  and  we  discover 
no  error.  The  charge  was  based  upon  the  theory  that  there 
had  been  a  survey  of  this  land  by  the  United  States  govern* 
ineut,  and  that  the  patent  to  plaintiff  was  issued,  and  the 
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land  eoiqed  by  it  described  with  reference  to  such  survey; 
that*  if  the  jury  beiieved  from  the  evidence  that  the  mound 
trs?:5fd  to  by  plaintiffs  witnesses  was  the  corner  established 
by  die  government  surveyors,  it  constituted  the  true  corner, 
sad  so  far  determined  the  boundary  line  of  plaintiff's  land, 
without  regard  to  whether  such  corner  was  located  with 
saathematicai  exactness  or  not.  We  think  this  was  a  correct 
staiesaent  of  the  law,  and  was  applicable  to  the  case  before 
the  jury.  *  There  can  be  no  doubt  that  the  definitely  ascer* 
tailed  monument  fixed  by  the  government  surveyors  as  the 
boundary  between  sections  must  govern,"  says  Dixon,  C.  J., 
in  J?m*s  t.  Kimbley  19  Wis.  429.  If  the  stakes  or  monuments 
placed  by  the  government  in  making  the  survey  to  indicate 
the  section  corners  and  quarter  posts  can  be  found,  or  the 
pLiee  where  they  originally  were  placed  can  be  identified, 
they  are  to  control  in  all  cases":  Heat  v.  Meyer,  73  Mich.  259; 
B~ir.*n  ▼.  AW,  14  Mich.  53;  Knight  ▼.  Elliott,  57  Mo.  317. 

We  now  go  back  to  consider  defendant's  motion  to  dismiss 
the  complaint  for  the  reason  that  at  the  time  of  the  wrongful 
acts  complained  of  the  plaintiff  was  not  in  possession  nor 
ec titled  to  the  possession  of  the  loan  in  qno.  Admitting,  as 
claimed  by  appellant,  that  the  common-law  rule  is  that 
actual  or  constructive  possession  is  necessary  to  suppuri  m 
action  of  trespass  qnare  claims*,  and  that  the  tenant  for  a 
de£  "ite  term,  ***  at  least  being  in  actual  possession,  the 
landlord  has  not  such  constructive  possession  as  will  entitle 
him  to  maintain  such  action,  it  still  remains  to  be  considered 
whether  this  is  distinctively  and  necessarily  an  action  only 
in  the  nature  of  trespass  quare  cfaitawm,  and  so  controlled  by 
the  :>r?cx3g  rule.  The  old  action  of  trespass  quare  clausum 
f^tciU  as  its  name  imports,  was  based  upon  an  alleged  inva- 
sion of  possession,  and  in  such  action  could  be  litigated  only 
the  injury  to  the  possession,  and  damages  recovered  only  by 
the  party  in  or  entitled  to  the  possession;  but  there  still 
remained  to  the  landlord  out  of  possession  the  right  to  sue 
for  permanent  injury  to  the  freehold,  in  an  action  on  the  case. 
The  interesting  question  presented  by  this  record,  therefore,  is 
not  whether  plaintiff,  being  a  landlord  out  of  possession,  could 
have  maintained  an  action  of  trespass  quate  clautum,  but 
whether,  on  the  facts  a^fged  and  proved,  he  can  maintain 
any  action.  The  e^ect  of  the  reformed  practice  is  subs  tan- 
tiallr  to  n^ake  all  law  actions  at  least  actions  on  the  case. 
The  true  rule  would  seem  to  be  that,  wherever  a  legal  right 
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if  violated,  the  owner  of  such  right  is  the  party  entitled  to 
action  therefor.  If  possession  only  is  disturbed,  the  owner  of 
the  right  of  possession  may  have  his  action  for  damages. 
If  the  freehold  itself,  independent  of  and  beyond  its  present 
use  and  enjoyment  by  the  tenant,  is  injured,  the  owner  of  the- 
freehold  ought  in  like  manner  to  have  his  action.  In  his! 
work  on  pleading,  Chitty  says:  "  Therefore,  a  landlord  cannot*  j 
during  a  subsisting  lease,  support  trespass,  but  the  action, 
must  be  in  the  name  of  the  tenant,  or  the  landlord  must  pro- 
ceed in  case."  In  his  Commentaries  (vol.  4,  p.  119,)  Chan- 
cellor Kent  says:  "There  has  been  some  difficulty  in  this-' 
country  as  to  the  right  of  a  landlord  to  bring  trespass  for  an 
injury  to  the  land  while  there  was  a  tenant  lawfully  in  posses- 
sion"; and,  after  referring  to  cases  says:  "  The  suit  is  in  caso 
for  trespass  to  the  injury  of  the  reversion,  unless  the  lessee  in 
possession  be  at  will  only,  and  then  trespass  will  lie  by  the 
reversioner."  Lienow  v.  Ritchie,  8  Pick.  285,  was  an  action  on* 
the  case  by  the  owner  of  a  house  for  cutting  away  a  part  of  it 
while  it  was  in  the  occupation  of  his  tenant  for  a  definite  term,  i 
The  court  *81  says:  u  The  facts  found  show  a  proper  ground 
for  an  action  on  the  case.  The  plaintiff  not  being  in  actual 
possession,  nor  having  the  right  to  possession  against  his  les- 
see, could  not  maintain  trespass.  Case  is  the  proper  remedy 
for  the  landlord  where  an  injury  is  done  to  the  inheritance": 
See,  also,  Starr  v.  Jackson,  11  Mass.  519.  Lackman  v.  Deisehy 
71  111.  59,  was  an  action  "to  recover  damages  for  an  injury  to 
the  plaintiff's  real  estate  by  the  construction  of  a  drain,"  the 
premises  claimed  to  have  been  injured  being  in  the  actual 
possession  of  a  tenant,  and  the  court  says:  "The  drain,  as 
constructed,  will  permanently  affect  the  rental  value  of  the 
premises,  and  in  such  cases  it  is  the  settled  law  the  owner 
may  recover."  These  authorities  all  recognize  the  right  of 
the  landlord  out  of  possession  to  maintain  an  action  on  the 
case  for  injury  to  his  freehold  or  inheritance,  and  so  in  later 
cases,  under  the  reform  practice,  the  landlord's  right  of  action,, 
under  like  conditions,  is  definitely  asserted:  Bliss  on  Code 
Pleadings,  sec.  23.  In  Brown  v.  Bridges^  31  Iowa,  138,  in 
which  a  dominant  question  was  whether  an  action  could  be 
maintained  by  the  landlord  out  of  possession  for  an  injury  to 
his  real  estate  in  taking  up  and  removing  fences,  the  court, 
after  referring  to  the  rules  of  the  common  law  applicable  to 
different  forms  of  action,  concludes  as  follows:  "We  hold, 
therefore,  that  under  the  system  of  procedure  recognized  by 
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of  reil  estate  which  is  in  the  actual  pos- 
ecact  say  maintain  an  action  for  an  injury  to 
li  JVri  t.  Geaarr,  54  Mo.  267,  the  trial  court 
u*i>  teiut  the  landlord  cannot  maintain  ao 
an-ic  zf  r«v<ta  fcr  trespass  committed  on  the  premises 
ii.*-:  zz*  -scemtssiZG  oc  his  tenants."  The  supreme  court 
^s  *tr*i  n*  _  i-ip-Jtc.:.  saying:  -  At  the  common  law  an  action 
:j  m*  :n«  zc  lard  far,  injuries  to  the  inheritance  when  the 
~i-iii  ▼**  rt.i:*i  l:  :ecxn«s  was  called  an  action  on  the  cats. 
Ti*  >  l^l;  :oi_i  rr.ng  irespast  for  an  injury  to  his  possession. 
:j  v:j>i«  canae  it  may  be  called,  ia  for  a  damage 
aer,  aaa  is  therefore  properly  brought  by 
Ti*  n^c^nz*  a£  these  cases  would  eeem  to  be  the 
ii-i^r^  d.  skzjzc  fTSI  jf  the  Compiled  Laws:  "A  persoo 
i*t-:x  ax  essa^t  —  fee,  in  remainder,  or  reversion  may  *** 
a^_:  i^r  ax  Avn~:c.  ix  anv  injury  done  to  the  inheritance, 
j-..  t  -».g?«-.:  -f  ax  ^serntni^g  estate  for  life  or  years,  and 
i^.  iw^L.  i~*^r  -^s  c^zlz^issljc  Lis  estate  is  transferred,  and 
:e  ifc$  m  -I'-iTK  in  ii«*  property  at  the  commencement  of 

*tf      if  *  '         » " 

~*  l  ii*  «e:~-:-c  »•:  a  scr^^ssect  fence  across  the  land  of 
::.  4.  : '— f  :  j  ii  <s '— L—  us  c~ning  off  a  portion  of  plaintiff* 
i*r^  ^i  i  t  ~*"v  ^£  u  *u  and  inclosing  it  with,  defendant's 
;wu  -Li-irfr  a  :.^,  j.  ^f  iw=*rsn:p  by  defendant,  constitute  a 
;.u*-a.  j^£  si  :*^L^L.il  — J^T  to  *be  freehold  other  and 
.  r  >:;  i.ii  it  itzn- ii=.s  c£  the  injury  to  the  tenant's  right 
,*   :^>^5^^iL*     ~v*  say  a  ~  ptrsumeat  fence"  because  ordi- 

-  »  v  .^  *n*  xi^.^^«^i  i:*.  ani  Lucerne  part  of^  the  soil,  and 
„  >  ^-i.,  _.ir  3^.  .*  fissiK  £:?  and  designed  as  a  line  fence, 
j..*^  :£  _:*  -%**.:  «li.tt  Serwxetn  plaintiffs  and  defendant's 
a.**.  *i  raj  ..re*  l^rd^ci  an-i  Tenant,  page  136,  the  law 
^  s^^vsl  ^*:ttc^  r  i*  j^-ews:  -Tiie  landlord's  rights,  after 
v  *  *  i»v:  ,$*:;7.«  rc.-irrfd  to  the  protection  of  his  rever- 
*M'  lk-.  ,:  ^  ^^  Lie:./  Liii  :&.  to  the  maintenance  of  actions 
**v  >^.i  ^  *.".**  as  wv:c~><L  m  the  ordinary  course  of  things, 
,w  ..  i  **  *:  *,r*cs  9^xm  r  s*r«  after  the  determination  of  the 
va.^*     •  \t  ..\*~J  v  r**I  ts&a^.  while  die  tenancy  exists, 

*  ,v  ^,\\^  ;*v  i,c;cs — woe  by  the  tenant,  who,  in  any 
«■%»  v  *.  <.->*  s^fse  sv^*  jecal  injury;  and  one  by  the  rever- 
^  ,s  v .  *  :^*  ;^*  .  ^  ^  ,\  i  r^:^re  to  affect  the  reversion  w: 
v  .\. ,  *  ,n-    V.^^v  i-V.     Ix  •-  «,-»  r.  KiUAie,  6  Pick.  235,  it 

*  ..x     ,  ^     *^;  ^*  :  *^  x*-it  a  rxir;  of  a  boose  was  such  an 

*  *  *  N*  ^  *-^  -  ^^*ux<  *»  ;«&i«i.?si  a  recoTcry  of  damages 
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by  the  landlord  out  tif  possession.    In  Brown  v.  Bridget,  31 
Iowa,  138,  the  removal  of  a  fence  was  held  to  entitle  the 
landlord  to  such  action.     And  in  numerous  cases  the  flood- 
ing of  lands,  the  cutting  of  timber,  the  demolition  of  build- 
inge,  and  the  discharge  of  rain  water  from   an  adjoining 
roof  have  supported  actions  for  injury  to  the  inheritance. 
Now,  the  same  reasoning  that  would  make  the  wrongful 
removal  of  ft  building  or  fence  actionable  would  make  its 
wrongful  construction  actionable.     In  each  case  the  amount 
of  damages  would  depend  upon  the  degree  of  injury  proved, 
but  the  principle   upon  which   the   right  of  action   rested 
*••  would  be  the  same  in  both  cases.     It  could  make  no  dif- 
ference in  principle  whether  the  injury  resulted  from  taking 
some  thing  off  the  land  or  from  putting  some  thing  on.     Nor 
do  we  see  why  the  injury  to  the  freehold  from  the  removal  or 
the  cutting  off  of  improvements  from  a  farm  is  so  essentially 
different  from  that  resulting  from  cutting  off  a  part  of  the 
farm  itself  as  to  justify  the  distinction  which  would  make 
one  actionable  and  the  other  not.     We  think  it  would  be 
against  the  most  current  ideas  of  right  and  justice  to  say 
that  defendant  might  plant  a  fence  across  plaintiff's  farm, 
thus  segregating  a  portion  of  it,  and  making  it  openly,  and 
under  claim  of  absolute  ownership,  a  part  of  his  own  farm, 
claiming  the  title,  and  holding  dominion  over  it  adversely  to 
plaintiff,  and  still  be  entirely  free  from  liability  to  the  owner 
of  the  estate  which  he  has  thus  chopped  up  with  fences  and 
clouded  with  a  claim  of  ownership.     There  are  many  ways 
in  which  such  acts  might  work  an  injury  to  plaintiff's  estate 
distinct  from  their  interference  with  the  tenant's  right  of  pos- 
session.    It  was  an  assertion  of  title,  and  an  act  of  occupa- 
tion  under  it,  which,  if  plaintiff  were  incapacitated   from 
resisting,  would  grow  stronger  day  by  day,  until  by  force  of 
prescription  it  would  overcome  plaintiff's  title  entirely.     In 
Wood's  edition  of  Addison  on  Torts  (vol.  1,  p.  213)  the  fol- 
lowing language  is  used:  uAn  action  is  also  maintainable  by 
the  reversioner  of  a  mill  demised  to  a  tenant,  for  a  diversion 
by  a  stranger,  of  water  from  the  millhead;  for  if  the  diversion 
was  allowed  to  continue  with  the  knowledge  of  the  reversioner, 
and  without  interruption  from  him  or  his  tenant,  it  might 
eventually  be  made  the  foundation  of  a  legal  right  to  divert 
the  water,  to  the  serious  injury  of  the  inheritance."     Judge 
Coo  ley,  speaking  upon  the  same  subject,  and  as  to  what  acts 
will  support  action  by  the  reversioner,  says:  "  But  if  the  act  be 
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cat  wiSdi,  if  pesasfted  in,  may  at  length  ripen  into  an  adverse 
QpXa  i^jv^y  *^  *•  presumed":  Coolej  on  Torts,  371; 
Savcusnt*  ▼.  fiafav,  S  Green!  266.  Appellant,  however,  insists 
t2*a  p.ir-iflT  eocld  not  wcuiei  for  injury  to  her  reversionary 

nosoeh  interest  is  alleged  in  the  complaint, 
£j  injury  la  the  reversion  complained  of     When  the 

Ida  constituting  an  injury  to  the  free- 
and  permanent,  it  states  a  cause  of  action  in 
of  the  freehold,  whether  in  or  out  of  pot- 
sreem  what  advantage  would  be  gained 
plaint  to  state  formally  and  explicitly 
injured,  when  the  facts  pleaded  as  the 
are  of  such  a  nature  as  necessarily  to  work 
Tn'Mtr;  25  N.  J.  L.  97;  Tintman  v. 
£.  Ce,  25  X.  J.  L  255;  64  Am.  Dec  415. 
are  cited  by  appellant  as  opposing  this  view: 
rm^Vff*  t.  Sz+trrt,  50  CaL  496,  and  TobiaM  v.  Cohn,  36 
X.  T.  J&L  Li  ibe  forraer  case  the  complaint  alleged  owner- 
£  poseessaxi  in  pJ  air,  tiff  of  premises  described,  and  of 
r:T»Mz«L»  iberecru  consisting  of  buildings,  fruit  trees, 
z>»;  that  defendant  forcibly  entered  upon  the 
tcre  &wii  the  buildings,  carried  airav  the  mate- 
5w  and  dzx  "?  and  carried  away  the  grape  vines.  The 
y  short  and  opens  with  the  statement:  "The 
arr^c  as  trespass  fwt  aswin1*;  and  then  the  court  consist- 
ent reversed  the  *^izment  below,  because  defendant  was 
ace  slewed  to  s£*:w  that*  at  the  time  of  the  alleged  injury, 
a  *csz^  azd  =ic*  p-'^*rtf«T.  was  in  the  actual  possession  of  the 
pr*=i-se*:  ict  th*  cc:^ioo  concludes:  u  However,  even  if  it 
ccc.i  h*  cccsi««d  as  an  action  brought  by  a  reversioner 
fcc  :~:-rr  ijc*  to  tbe  freehold,  the  duration  of  the  term  of 
t^.«*  ^--irt  is  possess:  oa  woslJ  be  impor:cnt  evidence  as 
*5?c:  -*  th*  neasr^w  of  damages  to  be  recovered,"  thus 

;  ^.  -• — -  ^v^  reT^rsal  to  anv   who  might   not  be  entirely 

•  ~  -«.  ^  -~^*        '  »  *-  • 

*«*  ^-^i  v:^  the  £rst  conclusion  of  the  court.  Where  a 
vV-  r  j^r;  sl;w^  a  permanen;  and  substantial  injury  to  the 
•-^.  - .  i  ;:^ fli  £*  wLich  the  owner  asks  damages,  we  do  not 
.  ,:;;*  s*w  h.* w  a  vvcrs  can  say  that  the  action  is  for  injury  to 
vr*  roseate!  rr-erely.  ar.J  so  can^^t  be  maintained  by  an 
0  T  Jr  vx:;  oc  ros*ess:oc  The  I*:;er  case,  according  to  the 
<- .  .^.- *-•  «  -*  •**  -.->»v>?vi«  :he  or*;r.:oa.  was  trespass  for  enter- 
;  •  -  *  *\iri  cr  r*ric=  in  t:.e  iv*ssess:,>n  of  the  plaintiff,  erect- 
:.  i  a  :\-c*  acr-.vss  :V  aiid  depriving  her  of  the  use  of  more 
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than  half  the  premises.  The  court  held  the  action  wns  for 
injury  to  the  possession,  which  was  in  a  tenant,  and  not  ia 
plaintiff,  and  ***  says:  "There  could  not  be  a  recovery  for 
injury  to  the  inheritance,  as  there  were  no  allegations  in  the 
complaint,  either  of  the  destruction  of  the  fruit  trees  and 
shrubbery,  or  of  the  reversionary  interest  of  the  plaintiff  in 
the  premises."  In  other  words,  that  the  complaint  stated 
neither  permanent  injury  to  the  freehold,  nor  any  interest  of 
plaintiff  in  such  freehold,  except  the  right  of  possession,  and 
bo  did  not  show  any  cause  of  action  except  in  the  nature  of 
trespass  quart  clausum.  We  hold  that  a  substantial  and  per- 
manent injury  to  the  estate  itself  constitutes  a  cause  of 
action  in  favor  of  the  owner  of  the  estate  injured,  and  that  a 
complaint  showing  such  facts  states  a  cause  of  action  which 
will  let  in  proof  of  such  injury.  The  judgment  of  the  cir- 
cuit court  is  affirmed. 
All  the  judges  concurred. 

Trespass— Necessity  Pob  Possession.— To  maintain  trespass,  the  plain* 
tiff  must  have  possession:  Foster  ▼.  Fletcher,  7  T.  B.  Mon.  634;  18  Am. 
Dec  208,  and  note.  Trespass  quart  clausum  /regit  can  be  maintained  only 
by  a  person  in  actual  possession  of  the  locus  in  quo  at  the  time  of  the  injury; 
a  mere  legal  or  constructive  possession  will  not  sustain  snch  action:  McClain 
t.  Todd,  5  J.  J.  Marsh.  836;  22  Am.  Dee.  37,  and  note;  Wilsons  t.  Bibb,  1 
Dana,  7;  26  Am.  Deo.  118,  and  note;  Bakersjield  etc  8oc.  ▼.  Baker,  16  Vt. 
119;  40  Am.  Deo.  668;  Truss  v.  Old,  6  Rand.  656;  18  Am.  Deo.  748,  and 
note.  The  owner  of  land  cannot  maintain  trespass  quart  clausum  /regit 
against  one  who  was  in  possession  at  the  time  he  acquired  title:  McColman 
t.  Wilkes,  3  Strob.  465;  51  Am.  Deo.  637,  and  note. 

Landlord  and  Tenant—  Action  For  Trespass  bt  Landlord. — A  land- 
lord has  neither  actual  nor  constructive  possession  during  the  continuance 
of  the  lease,  so  as  to  enable  him  to  maintain  trespais;  bnt  the  exclusive  pos- 
session is  in  the  tenant:  Gibbons  v.  DiUingliam,  10  Ark.  9;  50  Am.  Deo.  233, 
and  note;  Torrenct  v.  Irwin,  2  Testes,  210;  1  Am.  Dec  340. 

Trespass — Adverse  Posskssion— Injunction. — Where  the  facts  found 
show  that  if  not  prevented,  the  continuous  trespass  of  the  defendants 
might,  by  time,  ripen  into  a  right  adverse  to  the  plaintiff,  the  plaintiff  is 
entitled  to  an  injunction  to  protect  the  superior  right  without  proof  of  dam- 
ages: MoU  v.  Swing,  90  Cal  231. 


*  Pubs  si  MrDfiin  [S.  Dakota, 
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•f  tike  grantor,  udtfet 
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1  WW-tf  ni  X.  CnJim,  for  the  respondent 

1  SY~..".tw.  ?.  J.    Is  ibis  cue  the  IbUowing  facts  seem 

September  12, 18S99  one  & 


I*  Ztr  w  zzt  irar  wf  a  1st  in  Wessington  Springs,  South 
luiua.  C*  ujs  iaj  he  conveyed  the  same  by  wmrrantj 
^trri  si  azc^-lii*.  as  wsnHiiil'ijo  named  in  the  deed  being 
f^»  ^niircc  azti  fity  ckZaia.     Prior  to  this,  and  on  the 

Woodburn  had  sued  oat  a  war- 
against  Orr,  and  had  levied 
On  the  twelfth  day 
dissolved,  and  thereafter, 
the  property,  as  abore  stated,  to 
24th,  Woodbnrn  obtained  judg- 
au*ai  in^rst  Orr.  xpon  which  execution  was  issued  and  levied 
x:ctt  t^a  j*  Cfesjcjer  31st  It  was  advertised  for  sale  by 
rssaaaaett.  wis  was  the  sheriff  ef  Jerauld  county,  wherein 
*©.:!  ftJOt^u  was  Kisalsd.  This  action  was  brought  by 
srcel-aix  aga.zsS  mnpondem*  as  sheriff  to  perpetually  enjoin 
sora  saja.  Ti*  respondeat  resists,  principally  on  the  ground 
tua  uw  ca&wrrsaoe  from  Orr  to  appellant  Probert  was  void, 
hfci^ai*  z*£e  wish  inaeat  to  defraud  his  creditor  Woodburn. 

wf  the  answer  in  this  respect  was  general: 

by  Orr  with  intent  to  defraud 
to  defraud  his  creditor  Woodburn, 
£Last  Probert  well  knew  the  motive,  and  was  s 
3?  :V  asa  *****  the  transfer  was  without  consideration. 
«rt  Bond  far  defendant,  and  adjudged  the  conveyance 
s  a^rxiart  the  Woodbura  judgment,  denying  plaintiff  the 
~  -iaccaci  which  he  sought  From  this  judgment  plaintiff 
ar?**I&  At  the  openingof  the  trial  the  plaintiff  (appellant) 
C  -Vcoec  tc  :be  introduction  of  any  evidence  under  the  answer, 
v>  \r*  *rcc=sd  ti*t  it  did  not  state  acts  constituting  a  defence, 
assi  u*  arcfruling  of  this  objection  is  the  first  error  assigned. 
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Appellant  contends  that  the  answer  is  insufficient,  in  that  it 
states  no  facts  which  tend  to  show,  or  which  would  support, 
an  inference  of  fraud,  and  that  it  was  also  insufficient  in  not 
alleging  that  Orr,  the  grantor  and  judgment  debtor,  had  no 
other  property  5C1  subject  to  execution,  thus  making  it  neces- 
sary to  proceed  against  this  lot  to  collect  the  judgment 

Upon  whom  rests  the  burden  of  proof  under  the  pleadings 
in  this  case  is  not  before  us,  as  the  parties  have  affirmatively 
agreed  that  it  is  with  the  defendant;  and  it  is  probably  true, 
as  claimed  by  appellant,  that  the  sufficiency  of  the  answer  as 
to  the  allegation  of  the  intent  with  which  the  conveyance  was 
made  must  be  tested  by.  the  same  rule  which  would  deter- 
mine the  sufficiency  of  a  similar  allegation  in  a  complaint: 
Bliss  on  Code  Pleadings,  sec  339,  and  cases  cited.  The  first 
question,  then,  would  seem  to  be,  is  the  allegation  that  Orr 
made  the  transfer  with  intent  to  defraud  his  creditors,  and 
that  appellant  well  knew  of  his  intent,  and  was  a  party  to 
the  same,  sufficient  to  let  in  proof  of  such  alleged  fraudulent 
intent?  We  think  the  books  afford  more  judicial  expres- 
sions against  than  in  favor  of  the  sufficiency  of  such  an 
allegation.  Wait  on  Fraudulent  Conveyances,  section  141, 
says:  "A  mere  general  averment  that  a  deed  was  fraudulent, 
or  that  it  was  made  with  intent  to  hinder,  delay,  or  defraud 
creditors,  has  been  regarded  as  an  insufficient  method  of 
pleading,"  and  from  states  having  statutes  similar  to  ours 
sufficient  authority  may  be  cited  to  justify  the  text;  but  we 
are  unable  to  see  how,  under  the  statute  referred  to,  a  fuller 
or  more  elaborate  allegation  of  the  fraudulent  intent,  or  how 
it  is  to  be  made  to  appear,  can  be  required,  where  the  object 
of  the  pleading  is  to  put  a  case  within  the  terms  and  under 
the  protection  of  such  statute.  Section  4656  of  the  Compiled 
Laws  is  as  follows:  "Every  transfer  of  property  ....  made 
with  intent  to  delay  or  defraud  any  creditor  ....  of  his 
demands,  is  void,"  etc.  This  is  followed  by  section  4659, 
which  says:  "  In  all  cases  arising  ....  under  the  provisions 
of  this  title,  ....  the  question  of  fraudulent  intent  is  one 
of  fact,  and  not  of  law,  etc.  The  statute  declares  that  in  such 
case  the  intent  is  not  a  conclusion  of  law,  but  a  matter  of 
fact  If  it  were  a  conclusion  of  law,  it  could  not  be  so 
pleaded;  but  where  the  statute  definitely  fixes  its  character 
as  a  fact,  it  may  be  pleaded  as  a  fact.  Fraud  itself  is  not  a 
fact,  and  is  never  so  defined,  and  so,  in  pleading  fraud,  it  is 
not  sufficient  to  plead  it  by  name,  simply,  ff°*  or  to  allege 
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ptrtf  thai  he  committed  fraud,  but  the  facts  and 
be  pleaded  from  which  fraud,  as  a  con- 
jwdgnent,  would  be  inferred.  The  statute  sajs 
£  :f  a  conveyance  be  made,  and  there  exist,  in  connection 
wuh  die  m^^g  of  each  conveyance,  a  certain  fact,  to  wit,  an 
it  t»  delay  or  defraud  creditors,  such  conveyance  is  Toid. 
iptaint  or  an  answer  that  alleges  just  these  facts  to 
all  die  requirements  and  conditions  of  the  stat- 
i  the  fraudulent  intent  is  nsuall j  proved  bj  sag- 
fiacta  and  cncnmstanees  leading  to  the  ultimate  fact 
-tern,  it  is  not  neeeasarilj  so.  It  maj,  in  most  of  the 
be  proved  directly,  as  any  other  fact  The  grantor 
if  rzay  answer  as  to  his  intent:  Seymour  t.  Wilson,  14 
5.  T.  5£7;  CfcaajAcfl  t.  Holland,  22  Neb.  587;  Gardam  v. 
■i  44  Kan.  758;  21  Am.  St  Rep.  S10;  Thacher  v. 
146;  Fro*  t.  Ibtecraiis,  66  Iowa,  405.  In 
Sawrwy  t.  Canity,  71  Tex.  543,  it  is  held  otherwise,  however, 
and  the  reason  given  is  significant  in  this  discussion.  The 
ccon  any*:  *  It  has  been  held  repeatedly  bj  this  court  that 
U.e  seller  or  grantor  in  a  transaction  alleged  to  be  fraudulent 
will  not  be  permitted  to  testify  that  he  made  the  sale  or  con- 
ir.ce  in  good  faith,  or  that  he  did  not  intend  to  defraud 
itortw  The  reason  for  the  exclusion  of  such  testi- 
mony is»  that  the  question  of  fraudulent  intent,  in  such  cases, 
is  a  mixed  one  of  law  and  fact,  and  that  to  say  that  the  intent 
was  r.y*  fraudulent,  or  that  the  transaction  was  made  in  good 
fa:;h.  is  to  state  a  legal  conclusion  .w  The  argument  of  this 
cjri-ioa  plainly  is,  that  if  the  intent  were  simply  a  question  of 
fict.  and  no:  one  of  mixed  law  and  fact,  it  might  be  testified 
to  as  a  fact:  but  with  us,  the  controlling  law  peremptorily 
fixes  it  as  a  fact,  and  nothing  else,  and  under  such  a  rule  it 
should  be  treated  as  a  fact,  both  in  evidence  and  in  pleading. 
It  would  be  d:£cult  to  give  any  good  reason  why,  in  such  case, 
a  party  should  be  required  to  plead  more  than  he  is  required  to 
prove,  but  suppose  in  an  action  to  avoid  a  conveyance  because 
made  with  such  fraudulent  inte.it,  the  only  evidence  upon  the 
question  of  intent  is  that  of  the  grantor  and  grantee  themselves, 
*•*  who  testify  that,  in  making  the  conveyance,  they  did 
intend  to  delay  and  defraud  the  grantor's  creditors,  may  not 
the  plaintiff  safely  stop  there?  If  a  witness  may  testify 
cirectir  to  the  existence  or  nonexistence  of  such  intent  as  a 
fact,  may  not  a  party  plead  it  as  a  fact?  Or,  suppose  a  com- 
plaint in  such  case  allege  that  the  conveyance  was  made,  as 
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in  the  words  of  the  statute,  with  intent  to  defraud  creditors, 
and  the  answer  does  not  deny  such  allegation  of  intent,  and 
so  admits  it,  is  not  such  allegation  of  fraudulent  intent  to  be 
taken  as  true?     But  this  would  not  be  so  if,  as  appellant 
contends,  the  intent  were  not  thus  well  pleaded.    The  rule  of 
the  code  is  that  the  complaint  "  must  contain  a  statement  of 
the  facts  constituting  the  cause  of  action" — not  evidentiary 
facts,  but  the  ultimate  facts;  but  the  fact,  that  which  consti- 
tutes the  cause  of  action,  is  the  fact  which  invalidates  and 
destroys  the  conveyance,  and  that  fact  is,  by  the  express  words 
of  the  statute,  M  the  intent  to  delay  or  defraud  creditors."     In 
these  remarks  we  desire  to  distinguish  between  fraud  itself  as 
a  conclusion  or  inference,  and  an  intent  to  defraud.     The 
former  cannot  be  said  to  be  a  fact,  but  is  the  judgment  of  the 
law  upon  a  combination  of  both  facts  and  intent;  the  latter 
is  by  statute  made  a  fact  only.     A  party  charged  in  a  plead- 
ing with  having  committed  a  fraud  is  entitled  to  be  apprised 
of  the  character  of  the  acts  from  which  his  fraud  is  to  be 
inferred,  so  that  he  may  prepare  to  defend  himself;  but  when 
his  conveyance  is  sought  to  be  avoided  upon   the  specific 
ground  that,  in  making  it,  he  intended  to  defraud  his  cred- 
itors, the  only  thing  in  issue  is  one  single  simple  fact,  to  wit, 
his  intent.    To  plead  more  would  be  to  plead  the  evidence. 
In  Bearddey  Scythe  Co,  v.  Foster,  36  N.  Y.  565,  the  court  of 
appeals   held   a  complaint  insufficient  because  it  did   not 
directly  aver  that  the  transfer  complained  of  was  made  with 
intent  to  hinder,  delay,  and  defraud  creditors,  but  instead, 
did  just  what  appellant  claims  should  have  been  done  in  this 
case,  to  wit,  set  out  the  details  of  the  alleged   fraudulent 
arrangement.    The  views  we  have  expressed  as  to  the  suf- 
ficiency of  such  an  allegation  are  fully  supported  in  Durant 
v.  Pier%ony  8  N.  Y.  Supp.  904.    That  was  action  by  a  judg- 
ment creditor  to  set  aside  an  assignment  *°*  as  fraudulent. 
The  complaint  alleged  that  it  was  made  and  accepted  with 
intent  to  hinder,  delay,  and  defraud  creditors.     The  court 
held  the  complaint  sufficient,  saying:  u  The  allegation  that 
the  assignment  was  made  and  accepted  with  intent  to  hinder, 
etc.,  is  a  sufficient  allegation  to  admit  any  evidence  tending 
to  prove  such  fraudulent  intent  on  the  part  of  the  assignor 
and  assignee.     To  state  the  facts  on  which  plaintiff  relies  to 
establish  this  intent  would   be  to  set  forth  evidence.     The 
fraudulent  intent  is  the  fact'':     To  the  same  effect  is  Bank  v. 
Heed  (Com.  PL  N.  Y.)  12  N.  Y.  Supp.  920. 
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It  is  also  claimed  that  the  answer  is  insufficient  because  it 
does  not  show  that  the  debtor,  Orr,  had  no  other  property 
from  which  the  Woodborn  judgment  might  be  satisfied.    In 
a  creditor's  action  to  set  aside  a  conveyance  as  fraudulent,  it 
is  generally,  though  not  always,  held  that  this  fact  must 
appear  la  justify  calling  into  active  exercise  the  equitable 
powers  of  the  court*  it  being  a  general  rule  that  a  court  of 
equity  will  not  take  jurisdiction  of  a  controversy  if  the  par- 
ties have  an  adequate  remedy  at  law;  but  this  proceeding  is 
not  instituted  by  the  creditor,  nor  in  his  interest     He  is  not 
trying  to  get  into  a  court  of  equity,  nor  invoking  its  assist- 
ance.   He  and  the  controversy  are  carried  there  by  appel- 
lant   He  is  there,  so  far  as  this  proceeding  is  concerned, 
against  his  will,  resisting  the  affirmative  demand  of  appel- 
lant,  by  showing  reasons  why  it  should  not  be  granted. 
Under  the  statute  the  nullity  of  the  conveyance  results  from 
the  fraudulent  intent  with  which  it  is  made,  and  not  from  the 
fact  that  the  grantor  had  no  other  property  with  which  to  pay 
his  debts.    The  latter  fact  simply  lets  the  complaining  party 
into  a  court  of  equity  to  prove  the  first,  which  is  the  invalidat- 
ing met,  and  constitutes  the  real  cause  of  action.      Such 
allegation  is  necessary,  not  to  give  a  court  of  equity  jurisdic- 
tion over  the  question,  but  to  justify  its  exercise.      Its  juris- 
diction over,  and  power  to  adjudicate  upon,  such  a  controversy 
grows  out  of  the  very  nature  of  the  alleged  grievance  and  the 
character  of  the  relief  sought;  but  if  the  law   affords  an 
entirely  adequate  remedy,  though  different  in  form,  equity 
declines  to  set  its  jurisdiction  in   motion.     In  such  case  it 
declines  *••  to  open  its  doors  to  a  litigant  who  does  not  pre- 
sent the  excuse  that  his  legal  remedy  is  insufficient  and  inad- 
equate; but  in  this  case  the  equitable  power  of  the  court  had 
already  taken  hold  of  this  controversy  at  the  instigation  of 
the  appellant    We  think,  therefore,  there  was  no  error  in  the 
trial  court  entertaining  the  matter  set  up  in  the  answer  as  a 
defense  to  appellant's  cause  of  action,  without  the  specific 
allegation   that  Orr  had  no  other  property  from  which   to 
satisfy  the  creditor's  judgment,  the  case  coming  within  the 
spirit  of  the  rule  that  when  the  equity  powers  of  the  court 
have  been  once  brought  into  action,  its  active  jurisdiction  will 
be  continued  "until  full  justice  has  been  done  between  the 
parties":  JlcDaniel  v.  Lee,  37  Mo.  204;  Pool  v.  Docker.  92  IIL 
601;  Same*  v.  Dow,  59  Vt.  530. 
Holding,  then,  that  the  pleadings  were  sufficient  to  present 
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for  trial  the  question  of  the  intent  with  which  the  conveyance 
from  Orr  to  the  appellant  was  made,  it  only  remains  to  con- 
sider the  effect  of  the  evidence.  The  following  facts  plainly 
appear:  Orr,  appellant's  grantor,  was,  at  the  time  of  the 
alleged  transfer,  and  had  been  for  more  than  a  year,  insol- 
vent; that  shortly  before  the  conveyance  was  made  the  prop- 
erty  had  been  attached  by  Woodburn;  that  Orr  was  then 
trying  to  sell  to  Price,  who,  finding  that  Woodburn  had  filed 
IU  pendens,  declined  to  negotiate  further.  Orr  then  declared 
his  intention  "to  beat  Woodburn,"  if  it  cost  "all  the  barn 
was  worth."  On  motion,  the  attachment  was  dissolved  on 
the  twelfth  day  of  September,  and  on  the  same  day  Orr  con- 
veyed to  appellant.  No  money  was  paid;  but  the  considera- 
tion, as  claimed  by  appellant  on  the  trial,  was  an  indebtedness 
by  Orr  to  appellant,  and  the  unsecured  notes  of  appellant  for 
the  balance,  amounting  to  two  hundred  and  fifty  dollars; 
that  appellant  owned  between  four  hundred  dollars  and  five 
hundred  dollars'  worth  of  personal  property,  and  nothing 
else.  Appellant  testified  in  detail  as  to  Orr's  indebtedness 
to  him.  Several  witnesses  were  examined  as  to  appellant's 
reputation  for  truth  and  veracity.  Their  answers  to  the 
main  question  were  uniform,  and  did  not  leave  his  statements 
entirely  free  from  the  odor  of  doubt.  Appellant  says  he 
knew,  when  he  took  the  deed,  that  Woodburn  was  trying  to 
enforce  collection  506  of  his  debt  against  Orr,  and  that  there 
had  been  an  attachment  on  this  property.  One  witness  testi- 
fied that  appellant  told  him  that  Woodburn  was  trying  to 
take  advantage  of  Orr,  and  that  "  he  stepped  in  for  the  pur- 
pose of  helping  him  out."  Orr,  whose  deed  was  being  chal- 
lenged, because  made  with  intent  to  defraud,  was  present 
during  the  trial,  counseling  with  and  advising  appellant's 
attorney.  His  testimony  might  have  thrown  much  light  on 
the  character  of  the  transaction,  the  intent  with  which  the 
conveyance  was  made,  and  the  true  consideration  for  it.  He 
knew  all  about  the  very  matters  in  dispute;  but  he  was  not 
sworn.  The  presumption  is  not  favorable:  Smith  v.  Tosini,  1 
S.  Dak.  632,  and  cases  there  cited.  We  think  the  judgment 
of  the  trial  court  was  right,  and  it  is  affirmed. 
All  the  judges  concurred. 

Fraudulent  Conveyances— Setting  Abide — Requisites  of  Complaint. 
A  complaint  to  set  aside  a  fraudulent  deed,  alleging  that  it  was  accepted  by 
the  grantee  with  knowledge  of  its  fraudulent  purpose,  and  as  a  mere  volun- 
AM.  8*  Ear-  Vol*  XXX1X.-41 
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Iter,  states  a  good  cause  of  action:  RoUet  v.  He'tmnn,  120  Ind.  511;  16  Am. 
St  Rep.  340.  Where  a  creditor  attacks  a  judgment  by  confession  as  being 
fraudulent  as  to  hi  in,  on  the  ground  that  the  object  of  the  debtor  and  of  the 
judgmrut  creditor  was  to  assist  the  debtor  in  forcing  a  compromise  with 
bis  creditors  rather  than  have  the  judgment  enforced,  he  mint  plead  that 
ground.  A  general  averment  in  the  complaint  that  the  iutcnt  was  to  hin- 
der, delay,  and  defraud  is  insufficient:  Meeker  v.  Harris,  19  Cal.  278;  79 
Am.  Deo.  215.  In  au  aotiou  to  set  aside  a  conveyance  as  fraudulent,  the 
complaint  must  aver  that  the  instrument  to  be  avoided  was  executed  with 
the  intent  to  defraud  creditors:  Hutchinson  v.  Fir*  Nat.  Bank,  133  lad. 
271;  36  Am.  St  Rep.  537. 
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Strict  Assessments. — A  Change  in  thi  Grade  of  a  Street  Mads  After 
the  Resolution  Rkquiring  It  to  Be  Graded  has  been  adopted,  and 
after  the  time  for  protesting  by  property  owners  has  expired,  renders 
the  proceeding  under  such  resolution  void,  and  a  new  resolution  and 
proceedings  thereunder  are  necessary  before  the  property  can  be  made 
liable  for  an  assessment  for  the  costs  of  grading  to  the  now  grade,  where 
the  change  in  the  grade  materially  enhances  the  costs  to  the  property 
owners.  Whether  such  a  change  has  resulted  is  a  question  of  fact  to  be 
determined  by  the  court  or  jury. 

Street  Assessments.  —To  Render  Froprrtt  Subject  to  the  cost  of  street 
assessments,  the  requirements  of  the  statute  must  be  strictly  complied 
with. 

Street  Assessments.—  If  Work  Not  Included  nr  the  Resolution*  of  In- 
tention is  done  upon  a  street,  and  the  expense  thereof  included  in  an 
assessment,  such  assessment  cannot  be  enforced  unless  all  the  work  is 
properly  included  therein,  in  cases  where  there  is  no  difficulty  in  deter- 
mining what  was  the  cost  of  the  work  authorized. 

Streets,— A  Right  to  thx  Use  of  Land  as  a  Street  Mat  Br  Acquired 
bt  a  dedication  by  the  owner,  either  express  or  implied.  In  an  implied 
common-law  dedication,  it  is  necessary  that  there  should  be  an  appro- 
priation of  land  by  the  owner  to  public  use  by  some  act  or  course  of 
oonduct  from  which  the  law  will  imply  such  intent. 

Streets. — A  Dedication  of  Land  to  public  use  as  a  street  may  be  inferred 
from  its  use  as  a  street  for  a  much  shorter  period  than  would  be  required 
to  create  title  by  prescription. 

Street  Assessments.  —  I*  is  Nor  Necessary  that  a  Municipality 
Should  Havx  Acquired  Title  to  a  Street  to  enable  it  to  levy  and  col- 
lect assessments  for  the  improvement  thereof.  It  is  sufficient  that  the 
owner  of  the  fee  has  permitted  the  land  to  be  used  as  a  street  for  such  a 
length  of  -time  that  the  public  accommodation  and  private  rights  might 
be  materially  affected  by  the  interruption  of  the  enjoyment 

A  Street  Assessment  Cannot  Be  Resisted  on  the  Ground  that  the 
Municipality  Has  No  Title  to  the  property  used  and  improved  as  a 
street,  unless  it  also  appears  that  the  city  will  probably  not  acquire  title 
to  such  street,  and  that  the  benefit  of  any  improvement  to  be  made  will 
be  lost  to  the  public 
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Charles  L.  Brockway^  for  the  appellants. 

Keith  and  Bates,  for  the  respondents. 

•**  Corson,  J.  This  was  an  action  to  enjoin  the  defendants 
from  selling  certain  real  estate  of  the  plaintiff  charged  with  a 
special  assessment  for  grading  and  curbing  Prairie  avenue, 
from  Fourth  to  Twelfth  streets,  in  the  city  of  Sioux  Falls. 
Judgment  for  plaintiff,  and  defendants  appeal.  The  facts, 
briefly  stated,  are  that,  in  1881,  one  John  McClellan  was 
the  owner  of  the  northeast  quarter  of  section  17,  town- 
ship 101,  range  49.  In  that  year  he  platted  a  portion  of 
the  land  into  lots  and  blocks,  and  called  it  "McClellan's 
Addition  to  West  Sioux  Falls."  On  the  west  side  of  the 
blocks  platted,  from  block  No.  19  to  24,  inclusive,  extend- 
ing from  First  to  Sixth  streets,  no  street  was  laid  out,  so  far 
as  shown  by  the  plat  of  said  addition.  Some  time  sub- 
sequently, said  McClellan  conveyed  to  plaintiff  a  portion  of 
said  tract  of  land  not  platted  by  metes  and  bounds,  com- 
mencing at  a  point  66  feet  westerly  from  the  ecu th west  corner 
of  block  23  of  said  addition,  and  so  described  it  as  to  leave  a 
strip  of  land  66  feet  in  width  between  the  land  of  plaintiff,  and 
said  block  23  in  his  addition.  In  1884  McClellan  conveyed  to 
the  public  by  deed  a  strip  of  land  33  feet  in  width,  adjoining  on 
the  west  block  24,  and  extending  about  one-half  the  length  of 
•**  block  23,  and  about  one-half  the  length  of  the  land  so  pur- 
chased by  plaintiff  of  said  McClellan;  aiso,  in  the  same  deed, 
he  conveyed  to  the  public  a  strip  of  land  66  feet  in  width  be- 
ween  blocks  19  and  20  of  McClellan's  addition  on  the  east  side, 
and  of  blocks  25  and  26  in  McClellan's  second  addition  on  the 
west  side;  and  in  the  deed  of  the  same  is  the  following  clause: 
"The  same  to  be  a  public  highway,  and  form  a  continuation 
of  the  street  known  as  'Prairie  avenue,'  in  the  city  of  Sioux 
Falls."  On  the  map  or  diagram  the  land  of  plaintiff,  with 
that  of  Joseph  M.  Mason  (which  originally  constituted  a  part 
of  the  tract  conveyed  by  McClellan  to  plaintiff),  as  shown, 
.constitutes  a  block  extending  from  Fourth  to  Fifth  streets, 
and  fronts  on  Prairie  avenue,  is  66  feet  in  widtb,  and  is  di- 
rectly west  of,  and  opposite,  block  23  of  McClellan's  addition. 
North  of  plaintiff's  land,  and  on  the  west  side  of  what  is 
claimed  by  defendants  to  be  Prairie  avenue,  are  two  block?, 
constituting  Cooper's  addition,  and  being  a  part  of  the  same 
■quarter  section,  and  north  of  these  lies  McClellan's  second 
Addition.     How  far  north  of  First  street,  or  south  of  Twentieth 
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street,  Prairie  avenue  extends  is   not  shown,  and  whether 
graded  or  not  does  not  appear.    In  September,  1889,  the  city 
council  passed  a  resolution  that  it  was  necessary  that  Prairie 
avenue  should  be  graded  between  Fourth  and  Twelfth  streets, 
and  that  the  cost  of  such  improvement  should  be  met  by 
special  assessments  upon  the  property  abutting  on  the  same- 
This  resolution  seems  to  have  been  duly  published  in  the 
official  paper  of  the  city,  and  no  protest  of  the  property  owners 
along  said  Prairie  avenue  seems  to  have  been  filed.     In  April, 
1890,  a  contract  was  let  by  the  city  to  one  Small,  to  grade 
and  curb  the  said  avenue.    After  this  contract  was  made, 
the  city  council  passed  an  ordinance  changing  the  grade  of 
Prairie  avenue  between  Fourth  and  Twelfth  streets.     No  new 
resolution  was  adopted  by  the  city  council  for  grading  the 
avenue  after  so  changing  its  grade,  but  the  contract  was 
completed  as  originally  made.    The  cost  of  the  grading  and 
curbing  was  apportioned  and  assessed  to  the  property  owners 
abutting  on  the  avenue,  and  the  time  for  payment  having 
expired,  the  city  was  *4A  about  to  proceed  to  sell  the  prop* 
erty  when  this  suit  to  restrain  such  sale  was  commenced. 

The  grounds  mainly  relied  on  by  the  plaintiff  for  annulling 
the  special  assessment  proceedings,  as  set  out  in  her  com- 
plaint, were:  1.  That  the  cost  of  curbing  Prairie  avenue  was 
included  in  the  assessment,  for  which  the  property  owners 
were  not  liable,  as  the  curbing  was  not  specified  in  the  reso- 
lution for  grading;  2.  Because,  after  the  resolution  for  grad- 
ing the  avenue  was  adopted,  published,  and  the  time  for  the 
property  owners  to  protest  had  expired,  and  a  contract  for  the 
grading  had  been  let,  the  grade  was  changed  by  ordinance, 
and  no  new  resolution  adopted;  and  3.  Because  the  title  to 
the  westerly  strip  of  land  38  feet  in  width,  in  front  of  plain* 
tiff's  premises,  was  not  in  the  city,  but  in  HcClellan,  and  that, 
therefore,  her  property  did  not  abut  upou  Prairie  avenue,  and 
was  not  subject  to  the  assessment. 

On  the  trial,  the  plaintiff  called  as  a  witness  one  W.  H. 
Holt,  city  auditor,  and  after  he  had  given  the  usual  prelim* 
inary  evidence  as  to  the  ordinance  changing  the  grade- 
being  No.  112,  paesed  June  2,  1890 — the  ordinance  was 
offered  in  evidence.  It  was  objected  to  by  the  counsel  for  the 
city,  for  the  reason  that  by  the  charter  of  the  city  the  matter 
of  establishing  the  grades  of  streets  was  placed  under  the  con- 
trol of  the  common  council,  and  that  body  was  authorised  I* 
establish  and  change  such  grade  at  will,  and  that  the  fact  that 
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the  grade  of  Prairie  avenue  was  changed  after  the  contract 
to  grade  the  same  was  executed  is  not  material  in  this  case. 
The  court  overruled  the  objection.  We  are  of  the  opinion 
that  the  court  ruled  correctly.  We  have  no  doubt  but  that, 
as  contended  by  the  counsel  for  the  city,  the  common  council 
had  the  right  to  establish  the  grades  of  streets,  and  change 
them  at  will,  under  the  provisions  of  the  law,  and  subject 
to  the  limitations  in  the  law.  But  the  exercise  of  this 
power  is  not  without  limitation  other  than  that  con- 
tained in  the  law.  It  cannot  be  exercised  to  the  injury 
of  the  property  owners  after  a  resolution  has  been  adopted 
and  published  requiring  a  street  or  avenue  to  be  graded, 
and  the  time  for  protesting  by  the  property  owners  has 
M*  expired.  Such  a  change  in  the  grade  might  seriously 
affect  property  owners,  by  largely  increasing  the  burden 
imposed  upon  them  by  the  resolution  as  originally  adopted, 
and  against  which  grading  they  might  have  protested  had 
the  grade  been  changed  prior  to  the  resolution  requiring  the 
grading  to  be  done.  When  the  grade  established  is  so  changed 
as  to  materially  affect  the  interests  of  the  property  owners 
after  the  resolution  is  adopted  declaring  the  necessity  of  grad- 
ing the  street,  in  our  opinion  the  proceedings  under  the  reso- 
lution become  null  and  void,  and  a  new  resolution,  publication, 
etc.,  are  required  before  the  property  can  be  made  legally  lia- 
ble for  the  cost  of  such  grading.  A  slight  change,  however, 
which  does  not  materially  enhance  the  cost  of  grading  to  the 
property  owners,  and  which,  had  it  been  made  prior  to 
the  publication  of  the  resolution,  would  not  have  changed 
the  course  adopted  by  the  property  owners,  will  not  vitiate  the 
proceedings.  It  is  therefore  a  question  of  fact  to  be  deter- 
mined by  the  jury,  or  court  sitting  as  a  jury,  whether  or  not 
«uch  change  has  materially  increased  the  cost  of  the  grading, 
And  how  far  the  change  may  have  affected  the  property 
holders  injuriously.  In  this  case  there  was  no  evidence  as  to 
the  extent  of  the  change  in  the  grade,  or  whether  it  increased 
or  diminished  the  cost  of  the  grading,  and  the  ordinance  itself 
oould  afford  the  court  but  little  aid  in  solving  the  question; 
but  as  it  was  competent  to  show  that  such  change  had  been 
made,  the  ordinance  was  the  best  evidence  of  that  fact,  and 
was  therefore  properly  admitted  in  evidence  for  that  purpose. 
But,  without  other  evidence  showing  the  materiality  of  the 
change,  the  court  could  not  say  that  the  proceedings  were 
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irregular,  or  that  the  assessment  should  for  that  reason  be 
held  invalid. 

The  appellants  also  contend  that  the  court  erred  in  sustain- 
ing plaintiff's  objection  to  the  following  question,  asked 
defendants'  witness  Howe:  "Of  what  did  the  curbing  con- 
sist"? This  was  objected  to  as  incompetent  and  immaterial 
The  objection  was  sustained.  The  defendants  then  offered  to 
show  that  the  curbing  was  necessary  in  grading  this  avenue 
to  keep  the  roadbed  in  its  place.  This  offer  was  objected  to 
and  the  objection  •*•  sustained.  We  are  of  the  opinion  that 
the  court  properly  sustained  plaintiff's  objections  to  this  evi- 
dence. The  resolution  under  which  the  grading  in  this  case 
was  done  is  as  follows:  "  Resolved,  that  it  is  necessary  that 
Prairie  avenue,  between  Fourth  and  Twelfth  streets,  in  said 
city  of  Sioux  Falls,  be  graded  and  worked  to  the  established 
grade  of  said  avenue."  It  will  be  noticed  that  curbing  is  not 
mentioned  in  the  resolution,  and  the  city  cannot,  therefore, 
hold  the  property  owners  or  the  property  liable  for  the  cost  of 
the  curbing.  To  render  property  subject  to  the  cost  of  street 
improvements,  the  requirements  of  the  statute  must  be  strictly 
complied  with.  Section  973  of  the  Compiled  Laws  provides: 
"When  the  city  council  shall  deem  it  necessary  to  open, 
widen,  extend,  grade,  pave,  macadamize,  bridge,  cure,  guttet, 
or  otherwise  improve  any  street,  alley,  avenue,  lane,  or  high- 
way, or  other  public  grounds  within  the  city  limits,  for  which 
a  special  assessment  is  to  be  levied  as  herein  provided,  the 
city  council  shall,  by  resolution,  declare  such  work  or  improve- 
ments necessary  to  be  done,  and  such  resolution  shall  be  pub- 
lished for  four  consecutive  weeks  at  least  once  a  week  in  the 
official  newspaper  of  the  city,"  etc.  It  further  provides  that, 
if  within  twenty  days  after  such  publication  a  majority  of  the 
property  owners  do  not  file  a  written  protest,  the  city  council 
shall  have  power  to  contract  for  the  work  to  be  done,  and  levy 
and  collect  assessments  to  pay  the  cost  of  the  same.  The 
resolution  adopted  and  published  must  specifically  designate 
the  work  declared  necessary  to  be  done,  and  the  property 
owners  and  the  property  will  only  be  liable  for  the  cost  of 
such  improvements  as  are  so  specifically  designated  in  the 
resolution  and  published  in  the  official  paper.  This  resolu- 
tion and  publication  thereof  is  the  only  notice  required  to  be 
given  property  owners  that  the  improvement  is  ordered  made, 
and  the  improvements,  therefore,  contracted  for  must  conform 
strictly  to   the  improvements  designated   in   the  resolution 
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adopted  and  published,  and  for  such  as  are  not  specifically 
designated  the  city  cannot  impose  the  cost  upon  property 
owners  or  the  property  abutting  upon  the  improvements.  It 
is  a  well-settled  rule  that  when  a  municipal  corporation  seeks 
to  C4T  impose  upon  citizens  the  burden  of  making  public 
improvements,  and  to  hold  the  property  of  the  individual  lia- 
ble therefor,  the  statute  authorizing  such  improvements  at 
the  expense  of  the  citizen  must  be  strictly  pursued:  2  Desty 
on  Taxation,  1241;  2  Dillon  on  Municipal  Corporations,  sec. 
769;  1  Blackwell'e  Tax  Titles,  sec.  612;  Merritt  v.  Village  of 
Portcheeter,  71  N.  Y.  809;  27  Am.  Rep.  47;  Hewee  v.  Bets,  40 
CaL  255;  McLauren  v.  City  of  Grand  Forke,  6  Dak.  897;  White 
v.  Saginaw  f  67  Mich.  83;  Hoyt  v.  Saginaw,  19  Mich.  89;  2 
Am.  Rep.  76;  Pound  v.  Chippewa  Co.,  43  Wis.  63.  But 
while  the  property  cannot  be  held  for  the  cost  of  the  curbing, 
it  may  be  held  for  the  grading,  when  the  cost  of  grading, 
independently  of  the  curbing,  can  be  ascertained.  In  this 
case  there  seems  to  be  no  difficulty  in  ascertaining  the  cost  of 
the  grading,  as  the  curbing  was  contracted  for  as  a  separate 
item. 

This  brings  us  to  the  consideration  of  the  more  important 
question  in  this  case.  On  the  trial  the  counsel  for  the  city 
asked  witness  Blackman  the  following  question:  "State  what 
you  know  about  that  strip  of  ground  in  front  of  the  Mason 
property,  running  from  there  north  and  south — about  its  being 
traveled  as  a  public  street."  This  was  objected  to  by  the 
counsel  for  the  plaintiff  as  incompetent  and  immaterial,  and 
as  not  being  a  proper  way  to  prove  it  is  a  highway,  and  also 
because  the  evidence  shows  that  no  resolution  was  ever 
adopted  by  the  city  council  to  widen  or  alter,  or  in  any  way 
change,  Prairie  avenue.  The  objection  was  sustained,  and 
exception  taken.  Counsel  for  the  city  then  made  the  follow- 
ing offer:  "  Defendants'  counsel  offers  to  show  that  ever  since, 
and  prior  to,  the  6th  of  June,  1881,  a  strip  of  ground  sixty-six 
feet  in  width,  running  north  and  south,  on  the  west  side  of 
what  is  known  and  designated  on  the  plats  of  the  city  of 
Sioux  Falls  as  4  McClelland  Addition  to  West  Sioux  Falls,' 
and  in  front  of  and  adjoining  the  property  of  the  plaintiff  in 
these  cases,  has  been  used  and  traveled  as  a  highway,  and 
has  been  so  used  and  traveled  with  the  knowledge  and  con- 
sent of  John  McClellan,  the  former  fee  owner  of  the  northeast 
quarter  of  section  17,  township  101,  range  49,  upon  which 
said  grounds  are  located."      The  same   e4**   objection  was 
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made  to  this  offer.  Same  ruling  and  exception.  For  the  pur- 
poses of  this  case  we  must  assume  that  counsel  could  have 
proved  the  facts  contained  in  his  offer,  and  upon  this  assump- 
tion we  are  of  the  opinion  that  this  evidence  should  have  been 
admitted,  and  that  its  exclusion  was  error. 

One  of  the  grounds  relied  on  by  the  plaintiff  to  maintain 
her  action  was,  that  the  strip  of  land  thirty-three  feet  in 
width,  in  front  of  her  premises,  was  not  a  part  of  Prairie 
avenue;  or,  in  other  words,  that  Prairie  avenue,  in  front  of 
her  premises,  was  only  thirty-three  feet  in  width,  and  that 
between  her  premises  and  the  avenue  was  a  strip  thirty-three 
feet  in  width  that  belonged  to  McClellan,  and  not  to  the 
oity.  It  was  admitted  by  the  city  that  the  legal  title  to  this 
strip  was  in  McClellan,  but  it  contended  that  by  his  acts  he 
had  dedicated  to  the  city  an  easement  in  it  for  a  public  street, 
and  that  it  properly  constituted  a  part  of  Prairie  avenue. 
Among  the  methods  of  acquiring  the  right  to  the  use  of  land 
for  a  street  is  that  of  dedication  by  the  owner,  either  express 
or  implied.  In  an  implied'  common-law  dedication  it  is 
necessary  that  there  should  be  an  appropriation  of  land  by 
the  owner  to  public  use  by  some  act  or  course  of  conduct  from 
which  the  law  will  imply  such  an  intent:  Elliott  on  Roads 
and  Streets,  92.  It  is  true,  an  actual  intent  to  dedicate  the 
land  to  publio  use  must  be  found  to  exist,  but  proof  of  user 
for  a  period  much  shorter  than  that  required  to  show  title  by 
prescription  may  be  sufficient  to  prove  such  intent  and  dedica- 
tion. The  extent  and  character  of  the  use  may  furnish 
evidence  of  the  intention  to  so  dedicate.  In  the  case  of  Ci* 
cinnati  v.  White,  6  Pet.  431,  a  leading  case  upon  this  subject, 
the  supreme  court  of  the  United  States,  speaking  by  Mr.  Jus- 
tice Thompson,  says:  "  The  right  of  the  publio  in  such  cases 
does  not  depend  upon  a  twenty  years9  possession.  Such  t 
doctrine,  applied  to  public  highways  and  the  streets  of  the 
numerous  villages  and  cities  that  are  so  rapidly  springing 
up  in  every  part  of  our  country,  would  be  destructive  of 
publio  convenience  and  private  right  The  case  of  Jarvii  t. 
Dean,  8  Bing.  447,  shows  that  rights  of  this  description  do 
not  rest  upon  length  of  possession.  The  plaintiff's  right 
to  recover  in  that  case  turned  upon  the  question  whether 
•*•  a  certain  street  in  the  parish  of  Islington  had  been  dedi» 
cated  to  the  public  as  a  common  public  highway.  Chief  Jus* 
tice  Best,  upon  the  trial,  told  the  jury  that,  if  they  thought 
the  street  had  been  used  for  years  as  a  publio  thoroughfare, 
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with  the  assent  of  the  owner  of  the  soil,  they  might  presume 
a  dedication;  and  the  jury  found  a  verdict  for  tho  plaintiff, 
and  the  court  refused  to  grant  a  new  trial,  but  sanctioned  the 
direction  given  to  the  jury  and  the  verdict  found  thereupon, 
although  this  street  had  been  used  as  a  public  road  only  four 
or  five  years;  the  court  saying  the  jury  were  warranted  in 
presuming  it  was  used  with  the  full  assent  of  the  owner  of 
the  soil.  The  point,  therefore,  upon  which  the  establishment 
of  the  public  street  rested  was,  whether  it  had  been  used  by 
the  public  as  such,  with  the  assent  of  the  owner  of  the  soil; 
not  whether  such  use  had  been  for  a  length  of  time  which 
would  give  the  right  by  force  of  the  possession,  nor  whether  a 
grant  might  be  presumed,  but  whether  it  had  been  used  with 
the  assent  of  the  owner  of  the  land;  necessarily  implying  that 
the  mere  naked  fee  of  the  land  remained  in  the  owner  of  the 
soil,  but  that  it  became  a  public  street  by  his  permission  to 
have  it  used  as  such.  Such  use,  however,  ought  to  be  for 
euch  a  length  of  time  that  the  public  accommodation  and 
private  rights  might  be  materially  affected  by  an  interruption 
of  the  enjoyment."  In  Case  v.  Favier,  12  Minn.  89,  the  court 
eays:  "It  is  not  necessary  to  establish  dedication  to  show  an 
adverse,  exclusive,  and  uninterrupted  possession  of  the  prem- 
ises for  twenty  years,  with  the  actual  or  presumed  knowledge 
of  those  interested.  The  right  of  the  public  does  not  rest 
upon  a  grant  by  deed,  nor  twenty  years'  possession,  but  upon 
the  use  of  the  land,  with  the  assent  of  the  owner,  for  such 
length  of  time  that  the  public  accommodation  and  private 
right  might  be  materially  affected  by  an  interruption  of  the 
enjoyment  The  length  of  time  of  the  user  is  a  fact  for  the 
jury  to  consider,  as  tending  to  prove  an  actual  dedication  and 
acceptance  by  the  public."  In  this  case  the  public  had  used 
the  premises  less  than  ten  years:   Hobbs  v.  Inhabitants  of 

lowell,  19  Pick.  405;   81  Am.  Dec.  145;    City  of  Chicago  v. 

bright*  69  111.  318;  Cemetery  Assn.  v.  Meninger,  14  Kan.  312; 
2  Dillon  on  Municipal  Corporations,  65°  sec.  638,  and  cases 
cited;  2  Greenleaf  on  Evidence,  sec.  662;  Elliott  on  Roads 
and  Streets,  126. 

The  facts  in  evidence  in  this  case,  when  the  offer  by  the 
defendants  was  made,  were  such  as  to  raise  a  strong  presump- 
tion of  dedication  of  this  avenue  between  First  and  Sixth 
streets  to  the  public.  The  leaving  a  strip  of  land  sixty-six 
feet  in  width  by  McClellan  between  his  addition  and  the  land 
of  plaintiff;  subdividing  his  westerly  tier  qf  blocks  into  lota 
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facing  the  west;  conveying  a  strip  sixty-six  feet  in  width 
between  his  two  additions  in  1884;  the  laying  out  of  Cooper's 
addition  so  as  to  leave  sixty-six  feet  between  that  and  his 
other  property — all  tended  strongly  to  show  that  he  intended 
that  sixty-six  foot  strip  for  the  public  use.  These  facts,  fol- 
lowed by  the  evidence  offered,  that  the  whole  sixty-six  foot 
strip  had  been  used  before  and  since  1881  as  a  public  high- 
way, with  the  knowledge  of,  and  without  objection  by,  McClel- 
lan,  might  have  been  taken  by  the  jury  to  establish  at  least 
a  prima  facie  case  of  a  dedication. 

But  the  evidenoe  was  clearly  admissible  upon  another 
ground.  As  the  plaintiff  contended  her  property  did  not 
adjoin  or  abut  upon  Prairie  avenue,  because  the  city  did  not 
own  the  thirty-three  foot  strip  in  front  of  her  property,  it  was 
competent  for  the  city  to  show  that  this  thirty-three  feet  was 
used  by  the  public,  as  well  as  the  easterly  thirty-three  feet 
adjoining  McClellan's  addition,  and  that  it  was  exercising 
control  over  it  by  grading  it  the  whole  width.  If  such  was 
the  case,  and  the  property  was  of  such  a  character  that  the 
city  could  appropriate  it  or  acquire  an  easement  therein  for 
the  use  of  the  public,  the  plaintiff  could  not  defeat  the  city  in 
its  efforts  to  enforce  the  collection  of  the  street  assessments, 
on  the  ground  that  it  did  not  absolutely  own  the  thirty-three 
feet  in  question.  Whether  it  had  acquired  the  title  or  not 
was  not  material  to  the  plaintiff,  so  long  as  the  same  was 
used  by  the  public,  and  the  right  to  so  use  it  might  be  ac- 
quired by  the  city  if  it  did  not  already  possess  the  right  by 
dedication  or  otherwise.  The  views  expressed  by  the  supreme 
court  of  Illinois  in  an  analogous  case  (Holmes  v.  Village  of  Hyde 
Park,  121  111.  128)  fully  meet  our  approval.  In  that  case  the 
court  says:  "  The  question  here  is,  whether  the  owner  of  prop- 
erty e51  specially  assessed  for  the  purpose  of  grading  and 
paving  a  street  of  an  incorporated  village  can  interpose  the 
objection,  on  an  application  to  the  court  to  confirm  the  assess- 
ment, that  the  village  has  not  acquired  title  to  the  soil  to  be 
graded  and  paved  as  a  street Whether  the  compensa- 
tion shall  be  made  to  the  owner  of  the  soil  for  the  land  taken 
for  the  street  before  or  after  the  assessment  for  its  improvement 
cannot  make  that  assessment  either  larger  or  smaller;  and  so, 
whether  title  to  the  soil,  entered  upon  for  the  purposes  of  the 
street,  has  been  heretofore,  or  remains  to  be  hereafter,  acquired, 
is  a  distinct  question  from  that  of  the  benefits  and  damage  to 
result  to  the  adjacent  landowner  from  the  improvements  of 


April,  1892.]    Mason  v.  City  of  Sioux  Falls.  811 

such  street,  and  the  latter  has  no  dependence  on  the  former 
The  owner  or  claimant  of  ownership  of  the  soil  covered  by 
the  street  is  not,  as  such,  merely  required  to  be  made  a  party 
to  the  assessment  proceedings,  and  manifestly  could  not, 
therefore,  be  concluded  or  materially  affected  in  his  rights  by 
the  judgment  confirming  the  assessment.  It  may  be,  if  it 
were  made  to  appear  that  there  was  probability  that  the 
Tillage  would  not  acquire  title  to  the  street,  and  so  that  the 
benefit  of  any  improvement  to  be  made  by  aid  of  the  special 
assessment  would  be  lost  to  the  public,  a  bill  in  chancery 
would  lie  to  enjoin  the  assessment  proceedings  until  the  title 
should  be  acquired;  but  then  all  the  claimants  to  title  would 
be  parties,  and  concluded  by  the  adjudication.  The  judg- 
ment is  affirmed  ":  Village  of  Hyde  Park  v.  Borden,  94  111.  26. 
That  case  seems  to  lay  down  a  just  and  proper  rule.  Cities 
cannot,  in  improving  their  streets,  alleys,  etc.,  be  called  upon 
by  the  citizen  in  every  case  to  show  that  they  have  the  legal 
title  to  the  property  they  are  seeking  to  improve  before  they 
can  enforce  the  collection  of  assessments  made  for  such 
improvements.  It  is  sufficient  for  the  city  to  show  that  the 
street,  avenue,  or  alley  sought  to  be  improved  is  one  that  has,. 
for  a  considerable  length  of  time,  been  used  as  a  public  street, 
and  is  such  property  as  can  be  appropriated  by  the  city,  and 
is,  in  the  language  of  Chief  Justice  Shaw  in  Hobbs  v.  Inhabi- 
tants of  Lowell,  19  Pick.  405,  31  Am.  Dec.  145,  a  street  de 
facto.    For  the  error  of  the  court  in  excluding  the  evidence 

offered,  the  judgment  of  the  court  below  is  reversed  and  a 
new  trial  ordered. 

All  concurred.  

Dedication  to  Public  Use,  Whin  Presumed.— To  constitute  a  sufficient 
dedication  there  must  be  the  intention  on  the  part  of  the  owner  to  make 
the  gift,  and  also  an  acceptance.  The  owner's  intention  may  be  manifested 
in  writing  by  declarations  or  by  acts:  Gentleman  t.  Soule,  82  111.  271;  83  Am. 
Deo.  264,  and  note;  Hogue  v.  Albino,  20  Or.  182;  City  of  Hartford  t.  New 
York  etc  R.  R.  Co.,  59  Conn.  250;  MoffeU  ▼.  South  Park  Commrs.  138  111.  620; 
Starr  y.  People,  17  Col.  458.  There  is  no  form  necessary  for  the  dedication 
of  lands  to  a  public  use.  AU  that  is  required  is  the  assent  of  the  owner  of 
the  land  and  the  fact  of  it  being  used  for  a  public  purpose  intended  by  the 
dedicator:  County  of  Tolo  v.  Barney,  79  Cal.  375;  12  Am.  St.  Rep*  15-'; 
Denver  v.  Jaeobson,  17  Col.  497;  Morrison  t.  Afarquardt,  24  Iowa,  35;  92 
Am.  Dec  444;  David  ▼.  New  Orleans,  16  La.  Ann.  404;  79  Am.  Dec.  586. 
Dedication  may  be  implied  from  a  series  of  acts:  Archer  ▼.  Salinas  City.  93 
Cal.  43.  See,  further,  the  extended  note  to  Slate  v.  Trask,  27  Am.  Dec.  559; 
and  the  notes  to  Osage  City  v.  Larkin,  10  Am.  St.  Rep.  1S9;  Board  of  Super- 
visors v.  Seal,  14  Am.  St.  Rep.  MP-,  and  People  v.  Reed,  15  Am.  St.  Rep.  33. 
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Dkdioatiok  to  Public  Ufa— Ton  of  Ubbb.— Land  may  be  dedicated  to 
public  nee  by  the  owner  without  deed,  and  need  not  when  so  dedicated  be 
need  (or  any  particular  period  of  time  to  eetablieh  the  right  of  the  public  to 
hare  it  so  continued:  StaU  r.  Catlin,  3  Vt.  680;  23  Am.  Dec  280;  Jhomd  r. 
Barnard,  28  Me.  564;  48  Am.  Deo.  607,  and  note;  OoU  r.  Sprout,  36  Me. 
161;  66  Am.  Dec  696;  Weiu  t.  South  Bethlehem,  136  Pc  St  294. 

Municipal  Corporatiohs— Assesbmjucts — CoKflrauonoK  of  Statutes, — 
Statute!  conferring  power  upon  municipalities  to  make  assessments  for  street 
improvements  must  be  striotly  construed:  Nikiau$  ▼.  OonkUng,  118  Ind.  289; 
JTseM  t.  Denver,  10  CoL  112;  FleweJU*  t.  Proetul,  80  Tex.  191;  MtrriU  t. 
PortckMUr,  71  N.  Y.  309;  27  Am.  Sep.  47;  8UxU  t.  Cwtmmiomn,  39 
N.  J.  L,  190;  20  Am,  Rep,  880. 
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Wisconsin  Water  Company  v.  Winans. 

06  wisconsin,  26.] 

Smivbnt  Domain.—  Legislature  Has  No  Powbb  to  Authorize  Takino 
of  Privatb  Property  for  a  private  us©  without  the  owner's  consent* 
even  apon  the  making  of  just  compensation  therefor. 

Eminent  Domain.— Necessity  Fob  Taking  Lands  Fob  Public  Usb  by 
right  of  eminent  domain  it  one  to  be  determined  by  the  legislative 
department  of  the  government,  bat  it  may  delegate  the  exercise  of  snob 
legislative  authority  to  town  or  municipal  officers. 

Eminent  Domain — Public  Use — Who  Determines  What  Is.— Whether 
a  particular  use  for  which  land  is  taken  under  the  exercise  of  the  right 
of  eminent  domain  is  publio  or  not,  is  for  the  judiciary  to  determine. 

Eminent  Domain. — Publio  Usb  and  a  legislative  warrant  of  the  necessity 
of  the  taking  must  coexist  as  conditions  precedent  to  the  right  of  con- 
demnation of  land  under  the  exercise  of  the  right  of  eminent  domain. 

Eminent  Domain — Public  Use — What  Is  Not. — A  corporation  organized 
to  construct  and  maintain  water  works  and  connections  for  supplying  a 
city  with  water  cannot  maintain  proceedings  to  oondemn  lands  not 
within  the  city  limits  for  the  purpose  of  laying  its  pipe  lines,  without 
proof  that  it  has  a  legal  right  to  condemn  land  within  such  eity,  or  has 
a  right  to  construct  or  maintain  water  works  or  lay  pipes  therein,  or  to 
dispose  of  the  water  conveyed  by  the  pipe  line  to  the  inhabitants  of 
such  city.    Without  this  proof  no  publio  use  is  shown. 

E.  Merton,  T.  E.  Ryan,  T.  W.  Haight,  W.  W.  Wight,  and 
D.  H.  Sumner,  for  the  appellants. 

Quarto,  Spenee  and  Quarks,  for  the  respondent. 

80  Casboday,  J.  The  statutes  provide,  in  effect,  that  for 
the  construction  and  maintenance  of  water  works  for  the  sup- 
ply of  any  city  or  village  in  this  state,  or  the  inhabitants 
thereof,  with  water  for  protection  against  fire,  or  for  domestic 
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use  or  sanitary  purposes,  every  corporation  formed  for  such 
purpose  under  the  laws  of  this  etate  is  hereby  authorized  to 
acquire  the  title  in  fee  simple  to,  or  such  easement  in,  or  serv- 
itude upon,  all  such  lands  as  may  be  necessary  for  the  con- 
struction or  maintenance  of  such  works,  and  to  hold  and  use 
the  same  for  that  purpose;  and  such  lands  and  interests 
therein  may  be  acquired  by  such  corporations  in  the  manner 
provided  by  sections  1845-1857  of  the  Revised  Statutes: 
Sanborn  and  Berryman's  Annotated  Statutes,  sec.  927  6/  Laws 
1882,  &  825;  Laws  1883,  c.  165.  Such  a  corporation  may,  it 
would  seem,  be  formed  in  the  manner  prescribed  by  chapter 
86  of  the  Revised  Statutes,  as  amended — although  such  pur- 
pose is  not  specifically  named  in  section  1771 — in  view  of  the 
context  and  tbe  provisions  of  the  act  giving  such  authority 
to  such  corporation,  and  the  general  clause  in  the  section  last 
cited,  which  reads:  "  Or  for  any  lawful  business  or  purpose 
whatever,  except  the  business  of  banking,  insurance,  build- 
ing, or  operating  public  railroads,  or  plank  or  turnpike 
roads,  or  other  cases  otherwise  specially  provided  for."  This 
seems  to  be  broad  enough  to  authorize  the  formation  of  cor- 
porations "for  the  construction  and  maintenance  of  water 
work 8  for  the  supply  of  any  city  or  village  in  this  state,  or 
the  inhabitants''  thereof,  "  with  water  for  protection  against 
fire,  or  for  domestic  use  or  sanitary  purposes." 

The  question  here  involved  is  whether  the  record  presents  a 
case  authorizing  the  petitioner  to  condemn  the  lands  described 
in  the  petition  for  the  purposes  mentioned.  The  contest  is  not 
one  between  the  petitioner  and  the  village  of  Waukesha  or  its 
inhabitants,  or  the  owners  of  rival  springs, but,  so  far  as  the  law 
is  concerned,  the  contest  is  solely  between  the  petitioner  and 
the  owners  of  the  land  sought  to  *•  be  condemned.  "  The 
property  of  no  person  6hall  be  taken  for  public  use  without 
just  compensation  therefor":  Const.,  art.  1,  sec.  13.  It  is 
firmly  settled  that  the  legislature  has  no  power  to  authorize 
the  taking  of  private  property  for  a  private  use  without  the 
owner's  consent,  even  upon  the  making  of  just  compensation 
therefor:  Pratt  v.  Brown,  3  Wis.  612;  Osborn  v.  Hart,  24  Wis. 
89;  1  Am.  Rep.  161;  Culberison  v.  Coleman,  47  Wis.  200; 
Embury  v.  Conner,  3  N.  Y.  511;  53  Am.  Dec.  325,  and  notes; 
Cole  v.  La  Grange,  113  U.  S.  1;  Lewis  on  Eminent  Domain, 
sec.  157.  This  court  has  repeatedly  held,  in  effect,  that  the 
question  of  the  necessity  for  taking  lands  for  public  use  by 
Tight  of  eminent  domain  is  one  to  be  determined  by  the  legis- 
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lative  department  of  the  government:  Smeaton  v.  Martin,  57 
Wis.  364;  Smith  v.  Gould,  59  Wis.  641;  State  v.  Stewart,  74 
Wis.  630.  See  United  States  v.  Oregon  Ry.  A  Nav.  Co.,  16 
Fed.  Rep.  524.  Thus,  it  is  said  by  Mr.  Lewis,  in  the  work 
mentioned,  that  "necessity,  expediency,  or  propriety  of  exer- 
cising the  power  of  eminent  domain,  and  the  extent  and  man- 
ner of  its  exercise,  are  questions  of  general  policy,  and  belong 
to  the  legislative  department  of  the  government":  Lewis  on 
Eminent  Domain,  sec.  162.  So,  this  court  has  held,  in  the 
cases  cited,  that  while  the  necessity  for  such  taking  is  to  be 
determined  by  the  legislature,  yet  it  may  delegate  the  exer- 
cise of  such  right  to  town  or  municipal  officers.  While  the 
legislature  cannot  divest  itself  of  sovereign  powers,  yet  in  the 
exercise  of  such  powers  it  may  select  such  agencies  as  it 
pleases,  and  confer  upon  them  the  right  of  taking  private 
property  for  public  use,  subject  only  to  the  limitations  con- 
tained in  the  constitution:  Lewis  on  Eminent  Domain,  sec. 
242.  "It  may  be  regarded  as  settled  law  that  it  is  solely  for 
the  legislature  to  judge  what  persons,  corporations,  or  other 
agencies  may  properly  be  clothed  with  this  power'1:  Lewis 
on  Eminent  Domain,  sec.  242,  and  cases  there  cited.  The 
question  of  such  necessity,  however,  seems  to  be  entirely  dis- 
tinct from  the  question  of  *°  such  public  use.  Of  course,  the 
legislature  or  its  agency  must,  in  the  first  instance,  determine 
whether  the  use  for  which  it  is  proposed  to  make  the  condem- 
nation is  a  public  use;  but  such  determination  is  not  final  as 
to  the  character  of  the  use:  Lewis  on  Eminent  Domain,  sec. 
158.  In  the  same  section  it  is  said:  "All  the  courts,  we 
believe,  concur  in  holding  that  whether  a  particular  use  is 
public  or  not,  within  the  meaning  of  the  constitution,  is  a 
question  for  the  judiciary":  See,  also,  Talbot  v.  Hudson,  16 
Gray,  417;  In  re  Deaneville  Cemetery  Asm.,  66  N.  Y.  569;  23 
Am.  Dec.  86;  In  re  Niagara  Falls  etc.  Ry.  Co.,  108  N.  Y.  375; 
Coster  v.  Tide-water  Co.,  18  N.  J.  Eq.  54;  In  re  St.  Paul  etc.  Ry. 
Co.,  34  Minn.  227;  Tyler  v.  Beaeher,  44  Vt.  648;  8  Am.  Rep. 
898;  Smeaton  v.  Martin,  57  Wis.  364. 

It  would  be  very  difficult,  if  possible,  to  define  in  a  single 
sentence  just  what  constitutes  a  public  use,  as  determined  by 
the  adjudged  cases.  Mr.  Lewis  says,  in  effect,  that  it  is  the 
power  of  the  "  state  to  appropriate  private  property  to  particu- 
lar uses  for  the  purpose  of  promoting  the  general  welfare": 
Sec.  163.  That  "  public  use  means  the  same  as  use  by  the 
public,  and  this,  it  seems  to  us,  is  the  construction  the  words 
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fv.  cili  leteiie  in  the  constitutional  provision  in  question": 
1&5.  "Though  the  property  ia  vested  in  private  individ- 
or  corporation*,  the  public  retain  certain  definite  rights  to 
its  ve  or  enjoyment,  and  to  that  extent  it  remains  under  the 
cociroi  of  the  legislature.  If  no  such  rights  are  secured  to 
the  pcblie,  then  the  property  is  not  taken  for  public  use,  and  the 
an  of  Appropriation  is  void'*:  See.  165.  The  mill-dam  act  was 
op  held  in  this  state,  on  the  ground  that  the  land  flowed  by  vir- 
tue of  iv,  and  the  water  power  thereby  created  was  devoted  to 
a  pel  lie  use:  TWta  ▼.  Voegtlamdrr^  3  ^1  is.  461;  Pratt  ▼.  frown, 
S  Wisl  M3;  Fiiktr  ▼.  Hmictm  Iron  Mfg.  Co^  10  Wis.  351. 
Where  such  miil  is  engaged  in  doing  custom  work  for  any  and 
all  who  apply,  it  may  well  be  regarded  as  devoted  to  a  public 
«■  use:  5adfe  ▼.£****«■,  34  Ala.  325.  So, it  has  been  held 
in  this  state  that  the  taking  of  land  for  the  construction  of  a 
ditch  to  drain  a  public  highway  is  the  taking  of  it  for  a  pub- 
lie  use:  Swuafnv.  Martin,  57  Wis.  364.  Water  works  for  the 
supply  of  a  city  or  village  in  this  state,  or  the  inhabitants 
thereoC  with  water  Cor  protection  against  fire,  or  for  domestic 
use  or  sanitary  purposes,  may  be  devoted  to  the  general  wel- 
fare of  such  municipality  or  its  inhabitants,  and,  if  so  devoted, 
we  perceive  no  reason  why  they  should  not  be  regarded  for 
the  public  use:  Attorney  General  v.  Earn  Claire,  37  Wis.  400, 
Wty.md  t.  Middlesex  Co.  Cmmrs.,  4  Gray,  500;  In  re  Mid' 
d.v"  rn,  S2  X.  Y.  196;  Stamford  Water  Co.  v.  Stanley,  39  Hun, 
424:  J*  r*  Xev  ft yrheUe  Water  Con  46  Han,  525;  SL  Helena 
Wner  Co.  v.  Fete*.  62  Cal.  1S2;  45  Aw.  Rep.  659.  In  Ken- 
tacky  it  Las  been  held  that  u  necessity  and  a  public  use  must, 
in  all  cases,  exist  as  a  condition  precedent  to  the  legal  right 
of  a  railway  company  to  enforce  tiie  remedy  given  by  a  char* 
ter  to  condemn  property  ":  Tracy  v.  Elizabethtown  etc.  ft.  1L 
Co.*  SO  Ky.  259.  In  the  same  case  it  was  held  that  **  the  com* 
pany  is  not  the  judge  of  the  necessity  for  the  condemnation 
of  the  property,  or  of  the  character  of  its  use.  The  decision 
of  both  of  these  questions  belongs  to  the  court."  In  In  re 
Xiaa  i*a  Falls  etc.  By.  Co^  10S  X.  Y.375,  it  was  held,  in  effect, 
that  a  railroad  corporation  seeking  to  take  property  in  invitum 
for  the  purposes  of  its  road  must,  be  able  to  show,  1.  A 
legislative  warrant;  and,  2.  If  the  right  is  challenged,  that 
the  business  it  is  organized  to  carry  on  is  public,  and  that 
the  taking  of  private  property  for  its  purposes  is  a  taking 
for  public  use;  and  that  the  question  as  to  whether  the  uses 
are  in  fact  public,  so  as  to  justify  such  taking,  is  a  judicial 
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one,  to  be  determined  by  the  courts:  See,  also,  Citizens*  Water 
Works  Co.  v.  Parry,  59  Hun,  202,  affirmed  128  N.  Y.  669;  4* 
Edgewood  R.  R.  Co.9 8  Appeal,  79  Pa.  St.  257;  Sterling's  Appeal, 
111  Pa.  St  85;  56  Am.  Rep.  246. 

Upon  the  authorities  cited,  as  well  as  reason,  we  are  con- 
strained to  hold  that  a  legislative  warrant  of  the  necessity  of 
the  taking,  and  that  the  same  is  for  a  public  use,  must  coexist 
a6  conditions  precedent  to  the  right  of  condemnation  in  all 
eases.  Especially  should  this  be  so  where,  as  here,  the  cor- 
poration is  created  by  the  incorporators  under  the  general 
laws.  Here,  as  indicated  in  the  foregoing  statement,  the  peti- 
tioner only  seeks  to  condemn  for  its  pipe  line  from  its  springs 
in  Waukesha,  by  way  of  Darling  place,  to  the  city  limits  of 
Milwaukee.  There  is  nothing  in  the  record  showing  any  legal 
right  in  the  petitioner  to  enter  upon  or  condemn  land  in  that 
city.  It  does  not  appear  that  the  petitioner  has  secured,  by 
way  of  contract  or  otherwise,  the  right  to  construct  or  main* 
tain  waterworks  or  to  lay  pipe  therein,  or  to  sell  or  dispose  of 
the  water  so  to  be  conveyed  by  pipes  to  the  inhabitants  of 
that  city.  For  aught  that  appears,  such  pipe  line  may  termi- 
nate at  such  city  limits,  or  the  water  to  be  conducted  through 
the  same  be  there  put  to  private  use.  There  can  be  no  publio 
use,  except  in  supplying  the  city  or  its  inhabitants  with  water 
for  the  uses  and  purposes  mentioned.  Until  the  right  to  so 
supply  the  city  or  its  inhabitants  with  water  is  secured,  there 
can  be  no  right  to  condemn.  The  declared  purpose  of  the 
petitioner  is  to  take  the  water  from  its  springs,  and  convey  it 
through  the  pipes  to  be  laid,  to  the  city,  and  there  to  supply 
the  city  or  its  inhabitants.  The  transportation  is  purely  inci- 
dental to  such  supply  for  such  public  use  in  the  city.  With- 
out the  right  in  the  petitioner  to  so  supply  for  such  public 
use,  the  condemnation  here  sought,  to  lay  such  pipe,  would 
necessarily  be  independent  of  such  public  use.  It  is  entirely 
unlike  a  railroad,  which  is  used  by  the  publio  along  the  whole 
line.  In  the  **  case  at  bar  the  right  to  so  supply  for  such 
public  use  at  the  terminus  gives  character  to  the  whole  enter- 
prise. We  are  forced  to  the  conclusion  that  the  showing 
made  was  insufficient  to  authorize  such  condemnation. 

By  the  Court.  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  with  direction  to  dismiss  the  pro- 
ceedings. 

Am.  to  Bar-  Vou  XXXIX -tt 
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Domahc— NfX'MM  f  i  For  Public  Use  —The  right  of  eminent 
should  be  exercised  only  when  the  nses  for  which  the  property  v 
taken  are  strictly  public:  Cooper  v.  William*,  4  Ohio,  253;  22  Am.  Dec  745, 
and  Bote;  Taylor  v.  Naekmtie  etc  R.  R.  Co.,  4  Cold.  646;  98  Am.  Dec  474; 
Lamoto  Appeal, 55  Pa.  St.  16;  93  Am.  Dec  722.  and  note;  Sxparte  Martm. 
13  Ark.  198;  58  Am.  Dec  820;  Bardmg  r.  GooileU,  8  Yerg.  40;  24  Am. 
Dec  548;  Cbusumars'  Gas  Tnut  Co.  v.  Harlem  131  Ind.  446;  Railway  Co.  v. 
Te(fora\  88  Tenn.  298.  A  constitutional  provision  anthorising  the  taking 
of  private  property  for  pablie  nee  prohibits,  by  implication,  the  ^fring  of 
piupuUy  for  any  private  use  whatever  without  the  consent  of  the 
Richard*  r.  Wolf,  82  Iowa,  358;  31  Am.  St  Rep.  501.  This  question 
will  ho  found  discussed  further  in  the  notes  to  Bloodgood  v.  Mohawk  etc 
ML  M.  Co.,  31  Am.  Dec  372;  Taylor  v.  Porter,  40  Am.  Dec  280;  extended 
te  Mmbm§  v.  Conner,  53  Am.  Dec  336;  and  Beekmom  v.  Saratoga  etc 
M.  Co.,  22  Am.  Dec  688;  and  GamniUe  etc  By.  Co.  v.  Bali,  22  An.  8t 


Rwmr  Douahi— Powbb  or  Ijboislaturb.— The  time,  manner,  and 
lion  for  the  exercise  of  the  right  of  eminent  domain  are  wholly  within 
the  control  and  discretion  of  the  legislature,  exoept  as  restrained  by  the 
coaptation:  Commmu  ■'  Oas  Tnut  Co,  v.  Harlem,  131  Ind.  446;  IUmokCemL 
M.M.Co.w.  Chicago,  141  111.  586;  Jfnsfc*  v.  Katua*  City  etc  Ry.  Co.,  114 
Mc  308;  CtBare  r.  Chicago  ear.  Ry.  Co.,  138  DL  152;  extended  notes  to 
£cwbn*ar.  Scrmmgmetc  h\  h\  Co.,  22  Am.  Dec  692;  and  GaintmilUetc  Ry. 
Co.  v.  Hall,  22  Am.  St.  Bop.  48. 

Knxirr  Donunr — DtxaoATioir  or  Lbgislatiyi  Authority  to  Exbb> 
ens. — The  power  of  eminent  domain  may  be  exercised  by  the  state  through 
subordinate  agencies,  and  need  not  bo  exercised  directly  by  the  legislators 
itself:  Suds*  t.  frfeuiu,  11  N.  H.  19;  35  Am.  Dec  466,  and  note;  Blood- 
gmd  v.  Mokmmk  etc  R.  M.  Co,.  18  Wend.  9;  81  Am.  Due  313,  and  note; 
A  hi  ■  ii  iw  v.  if epsr,  6  Qfll.  383;  48  Am.  Dec  830;  (THarer.  Chicago  etc  Ry. 
Co.,  138  HI.  151 

KmiuT  Dokaib.— Puuuo  Us*,  Question  mm  to  What  Is  Judicial: 
6ee  she  extended  note  te  Btetmom  v.  Saratoga  etc  R.  R.  Co.,  22  Am.  Dec 
881.  and  the  note  te  furnace;  v.  Xem  Tort  etc  Ry.  Cc,  28  Am.  84.  Bon.  008. 

Bmibbby  DoMAnr— What  Abb  Nbcbbabt  Pubuo  Usbs.— For  a  dis- 
oqomou  of  this  question  sue  the  note  to  Rumuey  r.  New  York  ale  Ry.  Co., 
88  Am.  St.  Rep.  808.  and  the  extended  note  to  Do  Von  v.  City  of  Rkkmomd, 
88  Am.  Due  687;  Bommmmw.  Saratoga  mcR.R.Co.,2*  Am.  Dec  686;  #st 
•wet  v.  Nam  Bama*.  M  Am  Bop,  457,  and  Appeal  of  8karm  Ry.  Co.,  9 
8t  RauvMS. 
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City  of  Raoine  v.  Emerson. 

[85  Wisconsin,  80.] 

BomnuBm— Avoixnt  Plats  a»d  Surveys.— Monument!  tet  at  the  time 
of  an  original  survey  on  the  ground,  and  named  or  referred  to  in  the 
plat,  are  the  beat  evidence  of  the  true  line.  If  there  are  none  inch,  then 
atakoe  aet  by  the  surveyor  to  indicate  corners  of  lota  or  blocks,  or  the 
lines  of  streets,  at  the  time,  or  soon  thereafter,  are  the  next  best  evi- 
dence. A  building  or  fence  constructed  according  to  suoh  stakes,  while 
they  were  present,  becomes  a  monument  aftor  such  stakes  have  been 
removed  or  disappeared,  and  the  next  best  evidence  of  the  true  line.  A 
resurvey  that  changes  lines  and  distances,  and  purports  to  correct  inac 
enracies  or  mistakes  in  the  old  plat,  is  not  competent  for  that  purpose. 

Boundaries— A  kcibht  Plats  and  Subvbts.— The  lines  of  streets  and  lots, 
as  established  by  a  city  plat  built  upon  and  acquiesced  in  for  more  than 
forty  years,  cannot  be  destroyed  or  disturbed  by  a  subsequent  city  sur- 
vey made  from  the  original  monuments  apportioning  the  blocks  and 
streets  after  the  first  street  is  surveyed,  and  changing  the  lines  of  the 
atreet  accordingly. 

Boundaries — Ancibnt  Plats  and  SuBVEYS— Evidence. — In  a  case  of  dis- 
puted boundary,  the  testimony  or  acts  of  the  surveyor  who  originally 
established  it,  and  who  pointed  out  the  stakes  set  by  himself  to  mark 
the  lines  after  many  years,  accompanied  by  continued  use  and  occupa. 
tion  in  recognition  of  suoh  lines,  is  not  only  proper,  but  strong  evidence 
that  suoh  were  the  true  lines,  and  is  better  evidence  than  a  new  survey 
made  more  than  forty  years  afterwards,  which  ohanges  suoh  lines. 

J.  E.  Dodge,  for  the  appellant. 
Samuel  Ritchie,  for  the  respondent. 

•*  Obton,  J.  This  action  is  to  recover  the  penalty,  under 
a  city  ordinance,  for  the  maintenance  of  an  obstruction  by 
the  defendant,  consisting  of  a  fence  in  front  of  lots  11  and  12, 
in  block  10,  on  the  plat  made  by  one  Moses  Vilas,  in  1842,  of 
section  16— the  school  section — as  an  addition  to  the  village 
of  Racine,  on  the  east  side  of  Wisconsin  street.  It  is  claimed 
that  said  fence  is  within  the  east  side  of  Wisconsin  street,  two 
feet  at  one  corner  of  said  lots,  and  two  feet  eight  inches  at  the 
other  corner.  The  defendant  has  been  present  with  this  fence, 
standing  substantially  where  it  is  now,  since  1848,  so  that  if 
this  fence  is  an  obstruction  to  Wisconsin  street,  it  is  a  very 
ancient  one,  and  the  defendant  has  been  guilty  of  maintain- 
ing it  over  forty  years.  The  following  seem  to  be  the  facts 
established  by  the  evidence: 

This  fractional  section  16  was  surveyed  and  platted  under  an 
act  of  the  territorial  legislature  requiring  such  duty  to  be  per- 
formed by  the  school  commissioners  of  the  ••  village  of 
Racine,  by  one  Moses  Vilas,  a  surveyor,  and  competent  to  do 
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such  work,  first  in  1842.  The  north  and  south  streets  on  this 
plat  were  intended  to  correspond  with,  and  to  be  a  continuance 
of,  the  north  and  south  streets  in  the  old  village  plat  of  sec- 
tion 9.  The  first  street  north  and  south  was  Main  street,  near 
the  lake;  the  next,  Wisconsin  street;  and  the  next,  Barnstable 
street,  now  called  College  avenue;  the  next,  Chippewa  street, 
now  called  Park  avenue;  the  next,  Villa  street;  the  next, 
Campbell  street,  now  called  Grand  avenue;  and  the  next, 
Center  street  The  blocks  were  divided  into  lots  as  far  west 
as  Villa  street,  and  as  far  south  as  Twelfth  street;  and  the 
lots  of  the  defendant  were  on  the  southeast  corner,  between 
Wisconsin  street  and  Ninth  street,  running  east  and  west 
In  1845  this  plat  was  resurveyed  by  the  said  Vilas,  and  the 
lots  and  streets  in  the  vicinity  of  the  lots  in  question  remained 
unchanged;  and  Wisconsin  street  extended  south  to  the  sec* 
tion  line,  and  the  blocks  not  before  divided  were  divided  into 
lots.  In  1849,  after  the  state  was  admitted  into  the  Union, 
in  accordance  with  the  Revised  Statutes  of  1849,  page  763, 
section  5,  the  appraisers  of  school  lands,  whose  duty  it  was 
to  plat  and  appraise  school  lands,  adopted  this  plat  of  1842 
as  extended  in  1845,  and  filed  the  same  in  the  office  of  the 
secretary  of  state,  as  the  plat  of  this  fractional  school  section. 
On  these  plats  the  blocks  are  four  hundred  and  eighty  feet  long 
north  and  south,  and  two  hundred  and  forty  feet  wide  east  and 
west,  divided  into  tiers  of  six  lots  each,  eighty  feet  wide  and 
one  hundred  and  twenty  feet  deep,  according  to  the  certificate; 
but  these  measurements  were  not  very  accurate,  and  varied 
considerably,  as  might  be  expected  in  surveying  through  a 
heavily  timbered  and  wild  tract  of  land.  Stone  monuments 
were  placed  in  many  places,  as  required  by  the  statute  then 
in  force,  and  probably  many  stakes  were  stuck,  to  indicate 
the  fixed  lines  of  the  survey;  and  one  stone  monument  was 
placed  at  the  southeast  corner  of  lot  12,  block  29,  which  still 
remains  as  a  fixed  point  for  any  *4  subsequent  surveys.  The 
defendant,  in  1848,  owned  the  lot  next  north  of  his  present 
lots  11  and  12,  and  he  called  upon  the  said  Vilas,  as  a  sur- 
veyor and  the  maker  of  the  plat,  to  determine  the  west  line 
of  his  lot  on  Wisconsin  street.  There  were  then  fences  all 
along  for  a  considerable  distance  on  the  east  side  of  that 
street  north  and  south,  and  in  front  of  his  lot,  and  had  been 
for  several  years.  The  said  Vilas  determined  nud  indicated 
said  fence  at  the  southwest  corner  of  lots  11  and  12,  between 
Wisconsin  street  and  Ninth  street,  as  on  the  true  line-     The 
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present  fence  is  on  that  line,  and  a  fence  in  front  of  said  lots 
has  been  on  the  same  line  since  and  before  1848.  This  old 
plat  did  service,  and  was  the  basis  of  all  the  local  surveys  of 
the  lines  of  lots  on  streets  between  owners  during  the  settle- 
ment and  improvement  of  this  part  of  the  city  of  Racine, 
down  to  the  year  1881,  when  the  common  council  of  said  city 
adopted  a  new  and  arbitrary  plan  of  a  resurvey  and  replat- 
ting  of  this  part  of  the  city,  and  employed  surveyors  to  do 
the  work  according  to  such  plan.  They  fixed  the  line  of 
Main  street  according  to  said  stone  monument,  and  then 
made  all  the  other  streets  north  and  south  agree  with  that 
line,  making  the  streets  sixty  feet  wide,  and  divided  the  dis- 
tance between  Main  street  and  Villa  street  equally  between 
the  blocks,  as  also  the  distance  between  Villa  street  and  Cen- 
ter street  between  the  included  blocks,  dividing  the  surplus 
equally  between  the  blocks.  By  this  plan  the  lines  of  lots 
were  materially  changed,  and  the  location  of  fences  and 
buildings  had  to  be  materially  changed  to  suit  the  new  lines. 
Monuments  were  set  at  various  points  by  this  plan  and  resur- 
vey in  1881,  and  in  1890  the  city  engineer,  by  the  order  of 
the  common  council,  ran  the  lines  of  Wisconsin  street  accord- 
ing to  said  monuments  and  the  newly-found  distances,  and 
found  that  the  fence  of  the  defendant  was  within  that  6treet, 
as  above  stated.  On  the  ground  of  this  new  line  so  found 
this  action  is  predicated. 

8*  As  early  as  1844  the  lots  in  this  part  of  the  city  were 
occupied  by  lessees  or  purchasers,  and  fences  were  built  along 
Wisconsin  street  according  to  stakes  set  to  indicate  the  lines 
according  to  the  old  plat,  and  such  fences,  or  many  of  them, 
still  stand  in  the  same  places;  and  shade  trees  were  set  out, 
and  buildings  erected  on  or  according  to  such  lines.  Imme- 
diately across  Ninth  street,  south  of  defendant's  lots,  is  the  lot 
of  Dr.  Hoy;  and  next  to  his  is  the  lot  of  I.  H.  Tinsler;  and 
in  1846  a  fence  was  built  on  the  east  side  of  Wisconsin  street, 
in  front  of  their  lots  and  the  next  half  lot  south,  so  that  there 
was  about  two  hundred  feet  of  continuous  fence  along  that 
line,  which  was  built  according  to  stakes  set  at  the  corners  of 
the  blocks  and  lots  by  the  said  Vilas  to  indicate  the  true  line 
according  to  his  plat.  In  the  next  block  south,  Henry  S. 
Durand  owned  the  lots  in  1849  or  1850,  and  found  the  fences 
built  in  front  on  Wisconsin  street  as  old  fences,  and  found  the 
8 takes  at  the  corner  of  the  lots  according  to  which  they  were 
built;  and  they  were  then  identified  by  the  surveyor,  Foster, 
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as  the  stakes  set  when  the  pUt  was  made,  The  said  Durand 
built  his  buildings,  still  standing,  according  to  said  line  so 
determined;  and  said  fences  and  build  in  gB  correspond  with 
the  fence  in  front  of  the  defendant's  lots.  There  was  also  a 
brick  barn  built  by  Mr.  Case  at  an  early  day,  north  of  these 
lota,  whose  water  table  corresponds  with  such  line.  Many 
surrey  slakes  of  the  first  plat  were  standing  at  the  corners  of 
the  lots  and  blocks  between  1842  and  1850,  and  then  observed 
and  since  identified  by  several  witnesses;  and  they  stood  on 
the  line  of  said  fences  along  Wisconsin  street. 

On  these  facts  the  circuit  court  found  that  the  survey 
according  to  said  plan  of  the  city  council  of  1881  was  a 
correct  one,  and  should  govern  in  determining  the  true  east 
line  of  Wisconsin  street,  and  held  the  defendant  guilty  of 
obstructing  said  street  by  said  fence,  and  judgment  was 
rendered  against  him  for  a  fine  of  ten  dollars  and  costs. 

M  The  ruling  question  in  this  case  is,  where  is  the  east 
line  of  Wisconsin  street,  in  front  of  the  lot  in  question,  accord- 
ing to  the  Vilas  plat  of  1842?  Miner  v.  Brudcr,  65  Wis.  537. 
It  is  not,  where  is  such  line  according  to  any  subsequent 
survey  or  plat?  All  resurveys  or  subsequent  surveys  are  of 
no  effect  except  to  determine  that  question.  A  resurvev  that 
changes  lines  aud  distances,  and  purports  to  correct  inaccu- 
racies or  mistakes  in  the  old  plat,  is  not  competent  evidence 
in  the  case.  There  are  only  two  questions:  1.  Where  is  the 
true  line  fixed  by  the  original  plat?  2.  Is  the  fence  in  ques- 
tion on  that  line?  A  resurvey  that  changes  or  corrects  toe 
old  survey  and  plat  can  never  determine  the  first  question. 
A  resurvey  must  agree  with  the  old  survey  and  plat  to  be  of 
any  use  in  determining  it.  The  survey  made  on  the  arbitrary 
plan  established  by  the  common  council  in  1881  does  not 
agree  with  the  old  plat  in  courses  or  distances,  in  the  dimen- 
sions of  block  and  lots,  or  in  the  lines  of  the  streets.  It  seems 
to  have  been  made  to  correct  the  old  plat*  to  straighten  the 
streets,  and  make  a  better  plat  than  the  old  one.  Resurveys 
for  the  lawful  purpose  of  determining  the  lines  of  an  old  sur- 
vey and  piat  are  generally  very  unreliable  as  evidence  of  the 
true  lines.  The  fact,  generally  known  and  quite  apparent 
in  the  records  of  courts,  is  that  two  consecutive  surveys  by 
different  surveyors  seldom,  if  ever,  agree;  and  the  greater  num- 
ber of  surveys,  the  greater  number  of  differences  and  disagree- 
ments will  occur.  When  two  surveys  disagree  the  correct  one 
cannot  be  determined   by  still  another  survey.     It  follows 
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that  resurveys  are  of  very  little  use  in  such  a  case  as  this, 
except  to  confuse  it.  In  Miner  v.  Brader,  65  Wis,  537,  there 
were  two  surveys,  and  they  disagreed;  and  the  court  had  to 
resort  to  the  evidence  of  a  practical  location  of  the  lines  by 
monuments.  Monuments  set  by  the  original  survey  in  the 
ground,  and  named  or  referred  to  in  the  plat,  are  the  highest 
and  best  evidence.  If  there  are  none  6uch,  then  stakes  set 
by  the  8T  surveyor  to  indicate  corners  of  lots  or  blocks  or  the 
lines  of  streets  at  the  time,  or  soon  thereafter,  are  the  next 
best  evidence.  The  building  of  a  fence  or  building  according 
to  such  stakes,  while  they  were  present,  become  monuments 
after  such  stakes  have  been  removed  or  disappeared,  and  the 
next  best  evidence  of  the  true  line. 

This  case  does  not  differ  materially  from  Racine  v.  J.  J. 
Case  Plow  Co.,  56  Wis.  539;  State  v.  Schwin,  65  Wis.  207; 
Miner  ▼.  Brader,  65  Wis.  537;  Koenige  v.  Jung,  73  Wis.  178, 
and  some  other  cases  in  this  court,  and  is  ruled  by  them. 
The  fence  in  front  of  this  lot  was  evidently  built  according  to 
stakes  still  standing,  which  were  set  by  the  surveyor  Vilas; 
and  this  fence  is  on  the  line  with  two  hundred  feet  of  fence 
built  according  to  the  stakes  then  standing  in  the  blocks  on 
the  south  side  of  Ninth  street,  and  fences  and  buildings  in  the 
next  block  south  built  according  to  stakes  then  standing  by 
Mr.  Durand,  only  three  or  four  years  after  the  plat  was  made. 
This  fence  also  agrees  with  buildings  on  the  north  side  of  said 
lot,  set  according  to  the  original  survey.  This  testimony  is 
almost  as  conclusive  that  this  fence  was  built  on  the  line  of 
Wisconsin  street  as  if  the  original  stakes  of  the  survey  were 
still  standing  there  to  indicate  it.  When  the  testimony  is 
undisputed  that  this  defendant  and  several  witnesses  have 
been  there  present  with  these  fences  forty-five  years,  and  that 
they  have  not  been  materially  changed  in  their  location  dur- 
ing all  that  time,  the  above  facts  would  seem  to  be  the  most 
conclusive  evidence  that  those  fences  were  built  on  the  true 
line  according  to  the  original  plat 

In  the  certificate  to  the  old  plat  it  is  stated  that  a  stone 
monument  was  set  at  the  southeast  corner  of  lot  12,  block  29, 
in  the  northwest  line  of  Main  street,  from  which  resurveys 
may  be  made;  and  stone  monuments  were  also  set  at  the 
northeast  corner  of  each  of  the  out  lots,  or  undivided  blocks, 
except  those  between  Main  street  and  the  88  lake.  All  these 
stone  monuments,  except  the  first,  are  now  absent.  The  line 
of  Main  street,  determined  by  the  first-named  monument  as  a 


La*  fcr  a  reKLrrij.  was  used  fcr  the  resurvey  made  in 
zr.r  z£*iz,-L  of  ISfl.     Bat  it  seems  that,  bav- 
r+—    -«*i  \^±  l:^e  cf  Mjin  street,  all  the  blocks 
i«ftt  l  \z. u  kz*«  iz-i  V:_a  sinrrt  were  apportioned,  and  the 

fc..«.£4  £ec*«ea  V a  *sre«c  ir.i  Center  street  were  also  appor- 

bi^-m.  aci  ice  Lne*  of  ibe  in:erre::cg  streets  were  changed 
acccr i_-x-j.  S-^c  a  riJe  c-f  azi^rtionment  may  be  adopted 
is  a  *i-i  i*t*<een  1:«  3wr*rs>  wr^c-re  all  the  private  parties  in 
iikiuc  are  nfrcrest-tecL  anl  wiere  the  lots  or  blocks  are  less 
or  =n:r»  v.tr,  i^jt  i-^tz^ijcs  called  for  by  the  original  plat 
It  at  but  pocsicrud.  in  such  a  c*se,  that  there  was  a  defective 
•crrey.  "iti  ctly  an  imperfect  cjeasurement  of  the  whole  line: 
Pn**  v.  JL'apn:*.  7S  Wis.  27;  23  im.  Sl  Rep.  3S9.  To  make 
rcj^eizLe  the  tsfcK*  of  a  resurvey  of  the  whole  plat  would 
£S  the  Ire*  of  ccir&te  k£  owners  into  general  conflict  and 
cccr^&co,  aai  K*ien*ily  affect  their  rights  of  property  which 
they  had  enjcyed  &r  nearly  half  a  century,  without  their 

levi^e  or  ceased. 
the  aefenii-t  needs  to  show  is  that  the  fence  in  qnes- 
tocc  is  ca  the  liije  of  Wisconsin  street,  according  to  the  plat 
of  IS-LL     That  plit  became  a  pan  of  the  deeds  executed 
under  and  in  reference  to  it:  S\i>/<<ldt  v.  Spaulding,  37  Wis. 
CfkL    The  defendant  and  others  in  the  vicinity  obtained  their 
titles  and  went  into  possession,  and  made  their  improvements, 
aet  out  sh&ie  trees,  aai  built  it^ir  buildings  with  reference 
to  ;hat  plat,  soon  after  it  was  made,  and  according  to  the 
stakes  set  out  by  the  surveyor  to  mark  the  lines  of  that  street 
then  exist:  r.g  in  many  places*     We  are  satisfied  that  the 
defendant  resorted  to  the  best  evidence  in  existence  of  the 
true  line  of  Wisconsin  street  in  front  of  his  lota.     It  is  fortu- 
nate that  this  evidence  is  yet  in  existence,    The  time  will 
eoon  come  when  it  will  have  been  **  lost  by  the  destruction 
of  all  monuments,  natural  or  artificial,  and  by  the  death  of 
the  old  inhabitants.    Then  resort  must  be  had  to  evidence  of 
leaser  degree  to  establish  ancient  boundaries,  and  long-con- 
tinued occupation  with  respect  to  unchanged  lines,  and  repu- 
tation, even,  may  be  the  best  evidence  available.    In  any  case 
of  disputed  boundary  the  testimony,  or  even  the  acts,  of  the 
surveyor  who  originally  established  it,  and  who  pointed  out 
the  stakes  set  by  himself  to  mark  the  line  so  many  years  ago. 
accompanied  by  continued  use  and  occupation  in  recognition 
of  such  line,  is  not  only  proper,  but  strong,  evidence  that  such 
was  the  true  line,  and  better  evidence  than  a  new  survey  made 
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more  than  forty  years  afterwards,  which  changes  such  line: 
Koenigs  v.  Jung,  73  Wis.  178.  That  case  would  seem  to  jus- 
tify fully  the  testimony  of  Villas'  statements,  which  were 
objected  to  by  the  respondent,  in  relation  to  his  recognition  of 
the  stakes,  and  pointing  out  the  true  line  iu  accordance  with 
them.  This  line,  so  practically  located,  has  become  an 
ancient  boundary,  in  favor  of  which  the  rules  of  evidence  are, 
and  should  be,  liberal. 

There  have  been  so  many  cases  similar  to  this  in  this  court, 
and  all  the  various  questions  here  involved  have  been  so 
repeatedly  settled,  that  it  is  supererogation  to  again  repeat 
them.  In  addition  to  the  above  cases  are  the  following: 
Hrouska  v.  Jankey  66  Wis.  252;  Vromnn  v.  Dewey,  23  Wis.  530; 
Marsh  v.  Mitchell,  25  Wis.  706;  and  Ny$  v.  Biemertt,  44  Wis. 
104;  and  many  cases  in  other  states  are  cited  in  the  exoellent 
brief  of  the  learned  counsel  of  the  appellant  which  sustain 
the  same  principles.  Such  cases  of  the  disturbance  of  the 
ancient  lines  and  boundaries  of  streets,  lots,  and  blocks  in 
our  cities  and  villages  by  arbitrary  resurveys  under  the 
authority  of  their  officers  ought  not  to  be  encouraged.  The 
public  and  private  owners  have  acquiesced  in  the  lines  estab- 
lished by  the  first  and  original  survey  and  plat,  and  by  practi- 
cal location  and  undisturbed  *°  possession  for  a  great  many 
years,  and  there  does  not  seem  to  have  been  any  necessity  to 
disturb  them  at  this  late  day. 

By  the  Court. — The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded  with  direction  to  enter 
Judgment  in  favor  of  the  defendant. 

Winslow,  J.,  took  no  part. 


BouinuRnn.-- Evidbvoz.—  Monuments  awd  Natural  Objects  are  para- 
enount  in  establishing  boundary  lines,  and  courses  and  distances  must  yield 
thereto:  Riley  ▼.  Origin,  16  6a.  141;  60  Am.  Dec.  726,  and  note;  Doe  ▼. 
Paine,  4  Hawks,  64;  15  Am.  Dee.  607;  Smith  v.  Slocomb,  9  Gray,  86;  69  Am. 
Deo.  274,  and  note;  Biehardson  r.  Chiehering,  41  N.  U.  331;  77  Am.  Dec.  769, 
and  note;  Franklin  ▼.  Borland,  28  Cal.  176;  87  Am.  Dec.  Ill;  Martin  r. 
Carlin,  19  Wis.  454;  88  Am.  Dec  696;  Crampton  v.  Prince,  83  Ala.  246;  8 
Am.  St.  Rep.  718;  Andereon  v.  McCormick,  18  Or.  301;  Pott*  v.  Canton  etc 
WurehomeCo.,  70  Miss,  462;  Weet  v.  Bretelle,  115  Mo.  653;  Oyilme  v.  Cope- 
land,  145  HL  98;  Vandutcn  v.  Shhely,  22  Or.  64;  YanUh  ▼.  Tarbox,  49  Minn. 
H6S.  Calls  in  a  survey  for  natural  object*  or  marked  lines  and  corners  pre- 
▼ail  over  courses  and  distances:  Johtuton  v.  Archibald,  78  Tex.  96;  22  Am. 
fit.  Rep.  27,  and  extended  note.  Natural  boundaries  will  prevail  except 
when  they  are  enveloped  in  doubt,  in  which  case  artificial  marks,  though  of 
inferior  degree,  will  have  effect:  Felder  v.  Bounett,  2  McMull.  44;  87  Am, 
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Doe.  545,  and  note;  note  to  Bradford  v.  Hill,  1  Am.  Dee.  548.  See,  further, 
the  note  to  Wendell  v.  Jachon,  22  Am.  Deo.  642,  and  the  extended  note  u> 
Beaton  v.  Hodge*  10  Am.  Deo.  737. 

Bopjdabjui  OowfuotBitwiih  Survxys — Precedence. — Ancient  repu- 
tation and  pnaieaiion  in  respect  to  the  location  of  streets,  are  entitled  to 
more  respect  in  determining  the  boundary  to  lots  than  any  experimental 
survey  that  oan  now  be  made:  Ralston  v.  Miller,  3  Rand.  44;  15  Am.  Dee. 
704,  and  note.  A  new  surrey  will  not  prevail  as  to  the  location  of  quarter- 
section  oorners  oyer  the  direct  testimony  of  witnesses  who  saw  corners 
located  by  the  original  surrey:  II ills  v.  Penny,  74  Iowa,  172;  7  Am.  St.  Rep, 
474*  and  note.  See,  also,  the  extended  note  to  Johnson  v.  Archibald,  22  Am. 
8t.Rep.S4. 

BoainiAJUin-— TmrrrHOKT  or  Survxtor.— The  acts  and  declarations  of 
the  surveyor,  while  surveying  an  adjoining  lot,  are  admissible  on  the  ques- 
tion of  boundary  whore  he  is  dead  and  was  not  interested  as  owner  in  either 
lot  at  the  time  he  made  the  declarations:  Adams  v.  BlodgeU,  47  N.  H.  219;  90 
Am.  Don.  5ft;  extended  note  to  Putnam  v.  Fisher,  36  Am.  Rep.  74a  A 
snrroyor  may  be  called  as  a  witness  in  a  case  involving  the  location  of  a 
boundary  line  to  state  his  knowledge  of  its  true  location  as  derived  from  his 
snrveyof  the  same,  which  he  found  to  correspond  with  certain  maps  not 
offered  in  evidence:  Wmeman  v.  Qrummond,  90  Mich.  230.  See,  also,  //an- 
te r.  BoUbron,  97  Csl  101. 


State  v.  Horan. 

[86  WmDOMBXH,  94.) 

SLXcnoirs.— Ballots  Dkpositkd  nr  thx  Wrong  Box  by  the  mistake  or 

frand  of  the  election  inspectors  are  valid,  and  should  be  counted. 
BLBcnom — Rvtdbhcb. — A  package  of  ballots  shown  to  have  been  tampered 
after  the  election  is  of  no  value  as  evidence. 


Action  to  try  title  to  the  office  of  alderman  as  between  Van 
Ryn  and  Horan  under  a  municipal  election.  At  the  same 
time  and  place  a  judicial  election  for  justice  of  the  supreme 
court  was  held,  and  the  ballots  were  placed  in  separate  boxes 
as  required  by  law.  The  return  of  the  election  inspectors 
gave  Horan  a  majority  of  three  votes,  and  he  received  a  cer- 
tificate of  election  and  took  possession  of  the  office.  The 
returns  of  the  inspectors  gave  Van  Ryn  one  hundred  and 
thirty-one,  and  Horan  one  hundred  and  eighty-nine  votes  in  the 
first  election  precinct,  but  it  was  shown  that  in  counting  the 
ballots  in  this  precinct  twelve  judicial  ballots  were  found  in 
the  municipal  box,  and  the  same  number  of  municipal  ballots 
were  found  in  the  judicial  box,  eleven  of  the  latter  having  the 
name  of  Van  Ryn,  and  one  the  name  of  Horan.  These  bal- 
lots were  marked  "  disallowed"  by  the  inspectors,  and  were  not 
counted.     Had  they  been  counted,  Van  Ryn  would  have  had 
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a  majority.  These  ballots  were  presented  in  evidence,  and  a 
recount  of  all  the  municipal  precincts  was  had  in  open  court, 
showing  a  gain  of  six  votes  for  Horan  and  a  loss  of  three  votes 
for  Van  Ryn,  giving  Horan  a  majority  whether  the  judicial 
votes  were  counted  or  not.  The  jury  found  that  the  package- 
of  votes  from  the  first  precinct  had  been  tampered  with  since 
the  election  and  after  they  were  sealed  by  the  inspectors. 
The  court  found  in  accordance  with  the  verdict  of  the  jury, 
and  also  that  the  municipal  votes  found  in  the  judicial  box 
should  be  counted,  and  that  Horan  had  received  eleven 
hundred  and  thirty-one  votes  and  Van  Ryn  eleven  hundred 
and  thirty-seven  votes.  Judgment  for  Van  Ryn,  and  Horan 
appealed. 

D.  8.  Sou  and  F.  M.  Hoyt,  for  the  appellant. 

Toohey,  Doerfler  and  Qilmorc,  and  W.  0.  Williams,  for  the 
respondent 

**  Winslow,  J.  There  is  but  one  serious  question  in  this 
case,  and  that  is  whether  the  municipal  ballots  found  in  the 
judicial  box  should  be  counted.  The  circuit  court  found,  as 
the  evidence  abundantly  showed,  that  these  were  ballots 
duly  cast,  but  deposited  by  mistake,  inadvertence,  or  other- 
wise, by  the  inspectors  in  the  judicial  box.  The  question  is, 
shall  the  voters  be  deprived  of  their  ballots  by  the  mistake 
or  fraud  of  the  inspectors  in  so  putting  their  ballots  ••  in  the 
wrong  box?  This  question  must  be  answered  in  the  negative. 
Judge  McCrary  well  states  the  rule  as  follows:  "  It  is  a  rule, 
well  grounded  in  justice  and  reason,  and  well  established  by 
authority  and  precedent,  that  the  voter  shall  not  be  deprived 
of  his  rights  as  an  elector,  either  by  fraud  or  the  mistake  of 
the  election  officers,  if  it  is  possible  to  prevent  it1':  American 
Law  of  Elections,  sec.  131.  The  authorities  also  support  this 
position:  Parvin  v.  Wimberg,  130  Ind.  561 ;  30  Am.  St.  Rep.  254; 
People  v.  Bates,  11  Mich.  362;  83  Am.  Dec.  745.  In  this  case  it 
appeared  that  the  number  of  judicial  votes  found  in  the  muni- 
cipal box  was  exactly  the  same  as  the  number  of  municipal 
votes  found  in  the  judicial  box,  and  that,  if  the  judicial  votes 
in  the  municipal  box  were  added  to  the  municipal  votes  found 
therein,  the  total  number  of  votes  substantially  agreed  with 
the  poll  list.  The  fact  that  they  were  legal  votes  put  in  the 
wrong  box  by  fault  of  the  inspectors  was  thus  clearly  demon- 
strated. 
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was  nffibent  evidence  also  to  sustain  the  verdict 
and  fading  that  tba  package  of  ballots  from  the  first  pre- 
cinct bad  beeo  tampered  with.  This  fret  being  proven,  it 
became  of  do  value  as  evidence:  American  Law  of  Elections, 
sees.  277,  27S;  Albert  v.  T*ohigf  35  Neb.  563.  No  other  ques- 
tion* requiring  diseoaskm  are  presented  by  the  record.  Under 
the  proof  and  fwniwwa  the  relator  was  clearly  entitled  to  judg- 

By  the  Cocwr.    Judgment  affirmed. 


Wbom  Box  by  mistake  of 
v.  rnaosr*  130  Ind.  661;  90 


— When  ballots  offend  in  evidence 

el  she  proper  officer,  tad  have  been  left 

there  was  an  opportunity  to  tam- 

Bmgkm  ▼.  Holmam,  S3  Or.  481; 

safety  kept*  and  protected  from  any  tampering,  they 

v.  Fernm,  17  Or.  150;  11  Am.  St.  Rep. 

to  Krtka,  r.  £efoen«BMyer,  8 
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(B  1KCW,  Ml] 

as  Wirsns  to— Compktenct  to  TranrT. — An  attorney 
irate*  a  wC  and  signs  it  ae  a  witness  at  the  request  of  the  testa- 
way  eumir  to  any  miner  ia  wlition  to  the  will  and  its  execution 
^iK'iM  aoqxired  knowledge  by  virtne  of  his  professional  relation. 
^5 — I«:«tjlKEfta*x  Cafacztt — Tkst  of. — To  establish  testamentary 
c*£Oja;t%  u  at  oclr  accessary  tint  the  testator  had  sufficient  capacity 
to  <rv*errr*i*B>I  perfectly  the  condition  of  his  property,  his  relations  to 
tst  Mrwe$  wi*  era,  sevnld,  or  ssay  he  the  objects  of  his  bounty,  and 
tiw  sevee  a*JL  boarcag  of  has  wiH.  He  ninst  have  sufficient  active  mesa* 
ccy  *?  {vvJtc*.  m  has  nuad,  withont  prompting,  the  particalars  or  olo- 
sMat*  «^  :i*  :c.icaess  so  be  transacted,  and  to  hold  them  in  his  mind  a 
en>s£<T2*ftt  *fcx£:&  of  sra&e  to  percesre  at  least  their  obvious  relations  to 
;«8*r»  *s*i  to  be  abie  to  form  sosae  rational  jadgmeot  concerning 


Wui*— lV.c*  Isnri^ca— Br«wc«  or  Pnoov—PusuvFTioir. — The  mot 
t&U  a  c-^il«as  ».-o»  bequeathes  one  hi  If  of  her  estate  to  a  nephew 
asi  ?;*  «„  wfto  re^ievi  with  and  cared  for  her  daring  her  last  illness, 
ti  J*  t.  *  rem,  racier  of  her  sststs  is  divided  among  a  large  number  of 
Wtr******  vi.-^o  not  impose  npon  sneh  at  phew  and  niece  the  bnrdea  to 
prw*  ta*  *bt$*ec*  oc  trend  or  nndao  inAaence,  nor  does  their  opportn- 
mtv  to  <jd*cv:**  u^i-:?  uid.eaee,  coopled  with  the  liberal  provision  in 
try  r  **Tor.  r*:**  x  rresszrptaon  that  the  will  was  the  result  of  each 

k  ton  it  is  not  shown  that  the  provisions  of  the  wiD 
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were  not  the  free,  uninfluenced  result  of  the  deliberate  and  intelligent 
judgment  of  the  testatrix. 
Wills— Undue   Influence— Burden  of   Proof— Presumption.— Undue 
influence  in  the  execution  of  a  will  is  never  presumed.     The  burden  of 
proof  to  show  it  is  generally  upon  the  contestant* 

Appeal  from  a  judgment  of  the  circuit  court  admitting  to 
probate  an  instrument  propounded  as  the  last  will  of  Susan 
R.  Pitt,  a  childless  widow,  aged  about,  sixty-three  at  the  time 
of  her  death,  whioh  occurred  about  seven  days  after  the  will 
was  executed. 

Orton  and  Hughes,  and  O'Brien  and  O'Brien,  for  the  appel- 
lant 

J.  Q.  Wickhem,  and  Winam  and  Hyzer,  for  the  respondent. 

t#T  Pinnst,  J.  1.  The  objection  made  to  the  reception  in 
evidence  of  the  instructions  given  by  the  testatrix  to  Mr. 
Wickhem,  the  attorney  who  prepared  her  will,  and  what 
took  place  between  them  on  the  subject  of  the  will,  is  founded 
on  the  statute  (Rev.  Stats.,  sec.  4076)  which  provides  ***  that 
"  an  attorney  or  counselor  shall  not  be  allowed  to  disclose  a 
communication  made  by  his  client  to  him,  or  his  advice 
given  thereon,  in  the  course  of  his  professional  employment." 
The  testatrix  requested  Mr.  Wickhem  to  sign  the  will  which 
was  the  result  of  the  communications  between  them,  as  a 
subscribing  witness,  and  he  signed  it  accordingly.  This 
must  be  held  to  be  a  waiver  of  objection  to  his  competency, 
so  as  to  leave  the  witness  free  to  perform  the  duties  of  the 
position,  and  to  testify  to  any  matter  in  relation  to  the  will 
and  its  execution  of  which  he  acquired  knowledge  by  virtue 
of  his  professional  relation,  including  the  mental  condition  of 
the  testatrix  at  the  time:  In  re  Will  of  Coleman,  111  N.  Y. 
220;  Alberli  v.  New  York  etc.  R.  R.  Co.,  118  N.  Y.  85.  Some 
other  objections  were  made  to  rulings  upon  questions  of  evi- 
dence; but  none  of  them  possess  sufficient  significance  to 
require  special  notice. 

2.  Upon  the  question  of  the  testamentary  competency  of 
the  testatrix,  the  evidence,  in  our  opinion,  preponderates 
decidedly  in  favor  of  the  proponent.  There  is  no  doubt 
she  was  racked  and  tortured  with  pain  which  it  was  ex- 
tremely difficult  to  endure,  and  which  had  reduced  her  phy- 
sical and  mental  vigor;  but  there  is  no  evidence  that  her 
njiml  wandered  in  the  least,  or  that  her  utterances  were  at 
any  time  in  the  least  incoherent  or  irrational,  or  that  she 
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labored  under  any  mental  delusion  whatever.  On  the  con- 
trary, all  that  she  is  shown  to  have  said  or  done  at  the 
time,  and  for  a  momn  or  more  before  the  execution  of  the 
will,  indicates  that,  though  at  times  irritable  and  excitable, 
yet  her  mental  faculties,  and  her  capacity  to  understand  the 
situation  and  extent  of  her  property,  and  to  remember  all 
who  had  natural  claims  on  her  bounty,  and  her  ability  to 
judge  of  the  situation,  and  act  intelligently  in  respect  to  it, 
atill  remained  sufficiently  clear  and  strong.  The  scheme  of 
the  will  shows  that  it  was  a  matter  to  which  she  must  have 
1##  given  considerable  thought,  and  although  Emmett  Scriven 
and  Hattie,  his  wife,  take  under  the  will  half,  at  least,  of  her 
estate,  it  is  to  be  remembered  that  they  came  to  her  aid  and 
aupport  in  her  last  illness,  and  that  very  many  others  of  her 
kindred  lived  in  other  states,  and  some  at  a  great  distance. 
She  had  a  right  to  make  the  discrimination,  in  this  respect, 
ehe  did,  and,  though  it  was  argued  that  this  fact  and  others 
already  mentioned  subject  the  will  to  some  suspicion  as  to 
whether  it  was  procured  by  undue  influence,  yet  this  fact 
alone,  in  its  bearing  on  the  question  of  her  mental  compe- 
tency, is  of  little  significance.  If  the  testatrix  was  deficient 
in  testamentary  capacity,  or  the  will  was  the  result  of  undue 
influence  on  the  part  of  the  Scriven  family,  it  is  not  reason- 
able, under  the  circumstances,  to  suppose  that  about  one-half 
of  the  entire  estate  would  have  been  given  to  thirteen  other 
legatees.  Quite  a  number  of  witnesses,  particularly  on  the 
part  of  the  proponent,  expressed  opinions  unfavorable  to  her 
testamentary  capacity,  but  the  facts  they  state  to  justify  their 
conclusions  are  few,  and  do  not  throw  much  light  on  the 
question.  Mere  opinion,  without  substantial  grounds  to  jus- 
tify it,  is  of  comparatively  little  value.  Several  other  wit- 
nesses, and  among  them  her  attending  physician  and  Mr. 
Wick  hem,  who  drew  the  will,  give  quite  clear  and  convincing 
testimony,  showing  that  she  was  fully  competent  to  make  a 
testamentary  disposition  of  her  property  at  the  time  she  exe- 
cuted this  will.  We  cannot  say,  under  all  the  circumstances, 
that  the  will  is  open  to  objection  as  being  a  grossly  unreason- 
able one.  The  test  of  testamentary  capacity  acted  on  in  Dela* 
field  v.  Parish,  25  N.  Y.  9,  has  been  adopted  in  this  6tate, 
and  applied  in  numerous  cases,  that  "it  is  essential  that  the 
testator  has  sufficient  capacity  to  comprehend  perfectly  the 
condition  of  his  property,  his  relations  to  tl..»  r^rsons  who 
were  or  should  or  might  have  been  tbv  o!»j  cu  ul  hie  bounty, 
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and  the  scope  and  bearing  of  his  will.  He  must  1TO  have 
sufficient  active  memory  to  collect  in  his  mind,  without 
prompting,  the  particulars  or  elements  of  the  business  to  be 
transacted,  and  to  hold  them  in  his  mind  a  sufficient  length 
of  time  to  perceive  at  least  their  obvious  relations  to  each 
other,  and  to  be  able  to  form  some  rational  judgment  concern- 
ing them":  In  re  Lewti'  Will,  51  Wis.  104,  and  cases  there 
cited;  Will  of  CarroU,  50  Wis.  437;  Will  of  Srnith,  52  Wis.  552 
88  Am.  Rep.  756;  In  re  WiU  of  Blakely,  48  Wis.  294.  Ont 
error  occurred  in  drafting  the  will,  in  stating  the  relation- 
ship  of  one  of  the  legatees  to  the  testatrix,  but  this  was 
corrected  at  her  suggestion,  and  it  is  said  that  Mrs.  B.  C. 
Peck,  a  sister  of  the  deceased,  and  so  described  in  the  will, 
to  whom  five  hundred  dollars  was  given  by  it,  was  dead  at 
the  date  of  the  will.  The  evidence  is  not  entirely  clear  on  the 
question,  but,  if  so,  there  is  nothing  to  show  that  she  knew 
of  the  death  of  this  sister  when  she  made  the  will.  These 
facts  do  not  tend  to  show  a  want  of  testamentary  capacity. 
As  the  circuit  court  heard  the  witnesses  testify,  and  had  op- 
portunities forjudging  of  their  intelligence,  fairness,  and  can- 
dor which  we  do  not  possess,  we  do  not  feel  that  we  could 
interfere  with  the  finding  of  that  court,  unless  we  are  able  to 
say  that  there  is  quite  a  preponderance  of  evidence  against  its 
conclusion.  For  reasons  already  stated,  we  think  the  evi- 
dence sustains  the  finding  of  the  circuit  court. 

3.  It  was  argued  that,  in  consequence  of  the  relations  of 
Emmett  Scriven  and  his  wife  to  the  testatrix,  the  burden  of 
▼indicating  the  will  against  the  imputation  that  it  was  pro- 
cured by  fraud  and  undue  influence  was  on  them.  They 
occupied  her  house,  and  were  caring  for  her  and  nursing  her 
in  her  illness,  but  we  do  not  understand  that  by  reason  of 
these  facts  they  stood  in  any  fiduciary  relation  to  the  testa- 
trix, within  the  meaning  of  the  rule  invoked  by  appellants, 
which  would  impose  upon  them  the  burden  of  showing  an 
absence  of  fraud  or  undue  influence  in  a  will  made  by  the 
testatrix  containing  substantial  provisions  in  their  trt  favor. 
Ordinarily,  the  proponent  of  a  will  "  is  not  called  upon  to  show 
affirmatively  that  there  was  no  undue  influence  used  to  pro- 
cure the  making  of  the  will.  Undue  influence  is  a  defense, 
a  id  the  evidence  of  it  must  regularly  come  from  the  contest- 
ant": Tyler  v.  Gardiner,  35  N.  Y.  559;  Boyse  v.  Rimborouyh, 
6  H.  L.  Cas.  2;  Clapp  v.  Fullerton,  34  N.  Y.  192;  90  Am.  Dec. 
681. 
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In  Srjar  ▼.  Rzsthr^m^  the  lord  chancellor  says:  "One 
pcc^i.  however,  is  beyond  dispute,  sod  that  is  that  when  once 
it  Las  been  proved  that  a  will  has  been  executed  with  due 
»;>  rim  ties  bj  a  person  of  competent  understanding  and 
accoreciiy  a  free  agent,  the  burden  of  proving  that  it  was 
executed  wilder  undue  infi  uence  is  on  the  party  who  alleges 
it,  Un-iae*  influence  cannot  be  presumed."  And  this  lan- 
g^ize  is  riled  with  approval  and  was  acted  on  in  Armstrong 
▼.  JL-**acr**k&  «  Wis.  169.  In  the  Jackman  Will  case,  26  Wis. 
Ill,  is  was  said  that  undue  inflaence  "cannot  be  presumed 
fr.^i  ec'jecture  or  suspicion  without  reasonable  and  satis- 
li;:crr  pro*.-f  of  facts  establishing  the  contrivance  and  undue 
i- f  ser.oe.  ....  It  must  be  such  an  influence  as  to  destroy 
tbe  freedom  of  the  testator's  will,  and  thus  render  his  act 
obviously  more  the  offspring  of  the  will  of  others  than  of  his 
cto.     It  must  be  an  influence  especially  directed  towards  the 

o  ;*c:  cf  prjcuricg  a  will  in  favor  of  particular  parties 

I:  a*ust  be  such  as  was  intended  to  mislead  him  to  the  extent 
of  miking  a  will  essentially  contrary  to  his  duty;  and  it  must 
h±T+  proved  successful  to  some  extent  certainly, w  and  u  must 
be  ssch  as  in  some  degree  to  destroy  the  free  agency  of  the 
testator,  and  constrain  him  to  do  not  only  what  is  against  his 
will,  tut  wLat  he  is  unable  to  refuse  or  too  weak  to  resist." 
T..ere  mus:  be  proof  that  the  act  was  obtained  by  importunity 
wb:^h  coull  not  be  resisted;  that  it  was  done  merely  for  the 
ease  of  peace,  so  that  the  motive  was  tantamount  to  force  and 
fcAr. 

lim  In  this  case  it  is  contended  that  Scriven  and  his  wife 
Lad  the  ooi-ortunitv  to  exercise  undue  influence  over  the 
testatrix;  that  they  bad  the  temptation  to  exercise  it;  and 
because  of  the  liberal  provisions  in  the  will  in  their  favor  it 
is  to  be  presumed  that  it  was  the  result  of  such  influence  act- 
ing on  the  mind  of  the  testatrix,  and  this  presumption  must 
prevail  unless  rebutted.  It  may  be  conceded  that  there  are 
circumstances  in  this  case  which  beget  suspicion,  but  the 
judgment  of  the  court  cannot  go  upon  mere  suspicion.  The 
special  circumstances  in  Darts  v.  Dean%  66  Wis.  108, 110,  and 
Will  of  Slinger,  72  Wis.  27-33,  clearly  distinguished  those 
cases  from  the  present,  and  like  the  case  of  Tyler  v.  Gardiner, 
35  N.  Y.  5^9,  show  under  what  circumstances  the  burden  of 
proof  will  be  placed  on  the  claimant  under  the  will  to  show 
that  the  will  was  not  the  result  of  undue  influence.  It  was 
'here  held  that (*  when  it  appears  from  the  proof  that  the  will 
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was  made  by  a  testatrix  on  her  deathbed;  that  her  faculties 
were  enfeebled  by  long  and  wasting  disease;  that  she  had 
been  for  a  considerable  period  under  the  active  and  control- 
ling influence  of  the  principal  beneficiary;  that  during  this 
period  she  had  been  imbued  with  causeless  antipathy  to  her 
only  son,  and  had  been  induced  to  expel  him  from  her  house 
and  to  pursue  him  with  unmerited  accusations;  that  the  will 
originated  with  the  chief  beneficiary,  who  framed  the  written 
instructions,  engaged  the  counsel,  and  superintended  its  exe- 
cution; that  it  involved  a  complete  revolution  of  intention  and 
an  entire  departure  from  previous  testamentary  dispositions; 
that  it  was  made  under  mistaken  impressions  of  fact  recently 
imbibed  and  vitally  affecting  its  provisions;  these  facts,, 
coupled  with  gross  inequality  and  apparent  injustice,  raise  a 
presumption  of  undue  influence,  and  cast  the  burden  of  proof 
of  repelling  it  upon  the  party  to  whom  it  is  imputed." 

These  cases  have  but  a  few  features  in  common  with  the 
173  present  case.  There  is  nothing  whatever  to  show  that 
the  Scriven  family  had  any  control  or  influence  over  the 
testatrix,  or  that  they  had  tried  to  imbue  her  with  prejudice 
against  any  of  her  relatives,  or  that  the  will  originated  with 
them,  or  either  of  them,  or  that  they  even  knew  what  its 
provisions  were,  or  were  proposed  to  be,  until  after  it  was 
executed.  The  only  thing  that  is  shown  is  that  Scriven 
employed  for  the  testatrix  Mr.  Wickhem  to  prepare  the  will, 
but  it  does  not  appear  that  any  member  of  the  family  was 
present  when  any  of  the  instructions  for  it  were  given,  much 
less  that  they,  or  either  of  them,  made  any  suggestion  as  to 
its  provisions,  or  any  request  of  the  testatrix.  In  short,  there 
is  nothing  whatever  showing,  or  tending  to  show,  that  all  the 
provisions  of  the  will  were  not  the  free,  uninfluenced  result  of 
the  deliberate  and  intelligent  judgment  of  the  testatrix.  The 
facts  shown  by  the  contestant  did  not,  in  our  judgment, 
change  the  burden  of  proof  on  the  subject  of  undue  influence, 
or  establish  it  by  a  preponderance  of  evidence  against  that 
produced  by  the  proponent.  On  this  point,  as  well  as  on  that 
of  testamentary  capacity,  we  think  the  evidence  does  not 
warrant  a  reversal  of  the  findings  of  the  circuit  court. 

The  contest  was  originated  and  prosecuted  in  good  faith  by 
the  contestant,  and,  in  accordance  with  the  settled  rule  of  the 
court,  he  is  to  be  allowed  1  is  taxable  costs  of  the  litigation  to 
be  paid  out  of  the  estate.  The  judgment  of  the  circuit  court 
must  be  affirmed. 

in.  tft.  &sr.,  Vol.  XXXIX  -fit 
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By  the  Cockz.    The  judgment  of  the  circuit  court  u 
the  appellant's  taxable  coats  to  be  paid  oat  of  ths 
of  the  testatrix. 


mm  Wrrsam  To.— After  a testator's  death,  sad 
his  attorney  who  had  draw*  it 
ee  to  tao  directions  given  an  by  the  testator,  so  that  it 

it  pnaaatml  far  probata  ia,  or  is  not.  the 
r.  O'CaOnghtm.  157  mam.  90;  34 


of  what  is  suSeient  capacity  to  execnte  a  will,  the 
ing,  as  well  as  tba  various  quest 
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Hausmahk  v.  City  of  Madison. 


{*  Wanan,  VB.\ 

?al  OoaFoaaTion — Lianiurr  Foa  lea  oh  Sidbwalk. — Tba 
enee  of  ice  on  sidewalks  in  a  city,  if  produced  bj  natural  causes,  ancb  ae 
drippings  from  snow  or  ice  oo  adjacent  buildings  or  the  operation  of 
tbe  laws  of  gravitation  and  temperature,  ia  not  of  itself  each  a  defect 
m  tbe  sidewalk  aa  makes  tbe  city  liable  for  aa  injury  to  a  peraosi  who 
stipe  and  falls  thereon,  becaase  of  sacb  aocnmulatatm  of  ice* 

JfVWHXFAL    COUTOBJLTI03I8— Ic»    OST     SlDBWAIXS — COWTBXBUTQRY    NSOU- 

aaacm, — A  person  who,  in  passing  along  tbe  street  of  a  city  in  tbe  day- 
time with  nothing  to  divert  bis  attention,  and  with  knowledge  of  an 
neenmnlation  of  ice  npon  the  sidewalk  produced  by  nataxml  oanaea  and 
tbe  laws  of  gravitation  aad  temperature,  slips  and  falls  npon  each  ice 
when  be  can  pass  without  coming  in  contact  with  it,  ia  guilty  of  con- 
tributory negligence,  and  cannot  recover  from  tba  city  for  bis  injnry. 

BushneU,  Roger*  and  HcUl,  for  the  appellant 

Burr  W.  Jone9f  for  tbe  respondent 

188  Obtoh,  J.  This  action  is  brought  to  recover  damages 
for  a  personal  injury  to  the  plaintiff,  caused  bj  the  defective 
condition  and  want  of  repair  of  a  sidewalk  of  said  city.  At 
the  close  of  the  testimony  for  the  plaintiff  tbe  circuit  court 
granted  a  nonsuit  on  the  motion  of  the  defendant  The 
grounds  of  the  motion  were  that  there  was  no  negligence  on 
the  part  of  the  city  shown,  and  that  there  was  contributory 
negligence  on  the  part  of  the  plaintiff  shown  by  the  evidence. 
Of  course,  either  one  or  the  other  of  these  grounds,  sustained 
by  clear  and  satisfactory   testimony,  would  be  sufficient  to 
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justify  the  nonsuit.  In  an  action  for  negligence  a  nonsuit  is 
proper  only  when  the  inference  of  contributory  negligence  on 
the  part  of  the  plaintiff,  or  of  the  absence  of  negligence  on  the 
part  of  the  defendant,  is  deducible  from  the  undisputed  facts 
and  circumstances  proved:  Hoye  v.  Chicago  etc.  Ry.  Co.,  62 
Wis.  666.  From  the  facts  established  by  the  indisputable 
evidence  we  are  satisfied  that  under  this  rule  the  defendant, 
in  respect  to  this  ice  on  the  walk,  was  not  guilty  of  any  *•• 
culpable  negligence,  and  that  the  plaintiff  contributed  to  bis 
own  injury  by  his  want  of  ordinary  care. 

Without  detailing  the  testimony,  the  facts  established  by 
it  appear  to  be  as  follows:  On  the  twenty-sixth  day  of  Jan* 
uary,  1892,  between  nine  and  ten  o'clock  in  the  forenoon,  the 
plaintiff,  without  any  special  business,  and  not  hurried,  was 
walking  along  the  walk  on  South  Blair  street  of  the  city, 
near  the  place  of  business  of  Warnes  and  Swenson,  until  he 
came  to  a  place  where  there  was  ice  a  few  feet  wide  on  the 
walk,  which  was  an  inch  or  two  thick  where  travelers  walked 
and  some  thicker  next  to  the  adjacent  building,  and  grad- 
ually ran  out  about  the  middle  of  the  walk,  or  perhaps 
nearer  the  outside  of  the  walk.  It  was  nearly  level,  and 
was  not  piled  up,  except  near  the  building.  On  this  ice  he 
slipped  and  fell,  and  broke  his  left  arm.  The  ice  at  that 
place  was  caused  by  the  melting  of  ice  and  snow  on  the  roofs 
and  in  the  gutters  of  that  building,  which  was  one  story  in 
front  and  two  in  the  rear,  during  the  day,  and  spattering 
down  on  the  walk;  and  at  night  it  froze  up  and  made  this 
patch  of  ice.  This  was  usual  in  the  winter,  and  there  were 
other  similar  places  on  the  walks,  and  from  a  similar  cause. 
There  was  nothing  in  the  construction  of  the  building  or 
in  its  condition  upon  which  any  culpable  negligence  of  its 
owner  or  of  the  city  could  be  predicated.  The  walk  at 
that  place  had  a  slope  lengthwise,  according  to  the  estab- 
lished grade  of  the  street,  and  an  inclination  of  a  few 
inches  towards  the  gutter,  but  only  such  as  is  common  with 
all  sidewalks  properly  constructed.  From  the  description 
by  the  several  witnesses  of  this  ice  it  appears  to  have  been 
formed  by  the  melted  snow  and  ice  on  the  adjacent  building, 
by  the  warmth  of  the  day,  spattered  or  sprinkled  down  on 
the  walk  next  to  the  building,  and  towards  night,  and  at 
night,  by  freezing  as  it  fell,  and  making,  naturally,  thicker  ice 
near  the  building,  and,  the  water  running  off  towards  tho 
gutter,  the  ice  became  thinner  and  19°  thinner  until  it  was 
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•topped  running,  by  freezing  near  the  middle  of  the  walk.    Ito  * 
average  thickness  could  not  have  exceeded  an  inch. 

From  this  description  any  one  may  be  reminded  of  many 
similar  placet  on  the  walks  in  the  wiuter.  If  it  should  be 
held  that  it  was  the  duty  of  the  city  to  remove  the  ice  from 
all  such  places  on  the  walks  in  the  winter,  it  would  be  a  duty 
of  impossible  performance,  with  all  the  manual  labor  and 
machinery  within  its  command.  The  gutters  and  pipes  of 
buildings  are  liable  to  freese  op  in  this  latitude  in  the  winter, 
and  the  melting  snow  and  ice,  caused  by  the  heat  of  the  sun 
in  the  daytime,  will  naturally  and  necessarily  fall  over  the 
eaves  and  down  on  the  walks,  and  run  off  into  the  gutters  of 
the  streets.  At  the  freezing  time  of  the  evening  it  will  be 
arrested  in  its  flow,  and  congealed  with  the  same  descent  or 
inclination  of  the  walks — thicker  where  it  falls,  and  grow- 
ing thinner  until  it  ceases  to  run,  at  this  place  about  the 
middle  of  the  walk.  These  conditions  are  produced  by 
natural  causes,  or  the  operation  of  the  laws  of  gravitation 
and  temperature.  Such  places  may  be  defects  in  the  walks, 
but  they  are  natural  and  common  defects,  for  which  the 
municipality  is  not  responsible.  They  are  unpreventable  and 
irreparable.  As  6aid  in  Taylor  v.  Yonkert,  105  N.  Y.  202, 
59  Am.  Rep.  492,  a  late  case  in  New  York:  "  It  often  happens 
that  a  fall  of  rain  or  the  melting  of  adjoining  snow  is  sud- 
denly followed  by  a  severe  cold  which  covers  every  thing  with 
a  film  or  layer  of  ice,  and  makes  the  walks  slippery  and 
dangerous.  This  frozen  surface  is  practically  impossible  to 
remove  until  a  thaw  comes  which  remedies  the  evil.  The 
municipality  is  not  negligent  for  awaiting  the  result.'9  Our 
own  cases  are  sufficient  authority  for  holding  that  the  pres- 
ence of  6uch  ice  on  the  walk  is  not  a  defect  for  which  the  citv 
is  liable:  Grossenbach  v.  Milwaukee,  65  Wis.  31;  56  Am.  Rep. 
614;  Schroth  v.  Pretcott,  63  Wis.  652;  Cook  v.  Milwaukee*  27 
Wis.  192.  The  cases  cited  by  the  1#1  learned  counsel  of  the 
appellent  are  not  applicable.  There  is  no  evidence  that  this 
ice  was  piled  up  so  as  to  make  it  oval  or  uneven,  except  close 
to  the  building,  where  a  pedestrian  would  not  walk.  I  think 
we  can  say  that  there  is  no  evidence  whatever  of  the  culpable 
negligence  of  the  city  for  not  preventing  or  removing  this 
layer  of  ice  on  the  walk.  For  that  reason  alone  the  trial 
court  was  warranted  in  granting  the  nonsuit 

On  the  other  ground  for  the  nonsuit — of  the  contributory 
negligence  of  the  plaintiff — Yery  little  need  be  said,  as  the 
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evidence  is  very  short  and  to  the  point.  The  plaintiff  testified 
that  at  this  time  he  was  not  employed,  and  was  laying  off 
and  walking  around.  At  this  time  he  was  on  his  way 
towards  the  depot,  and  was  walking  right  along.  He  saw 
the  walk  ahead  of  him  and  looked  at  it.  He  was  looking  at 
the  sidewalk  straight  ahead.  His  attention  was  not  diverted, 
and  he  was  not  looking  away.  He  could  see  that  walk  just 
as  well  as  he  could  then  see  the  floor  (in  the  room  where  he 
was  examined).  He  did  not  notice  the  ice  on  the  walk.  He 
resided  in  the  same  block  where  the  ice  was,  and  had  passed 
the  same  place  often  before,  and  saw  how  the  ice  was  formed 
by  the  water  spattering  down  from  the  roofs,  and  had  seen 
the  ice  there,  and  in  several  other  places  on  that  walk. 
From  his  own  testimony  there  cannot  be  the  least  question  but 
that  the  plaintiff  slipped  and  fell  on  this  ice  through  his  own 
want  of  ordinary  care.  He  knew  all  about  it,  and  how  it  was 
formed,  and  passed  the  place  nearly  every  day  going  to  the 
depot  to  see  the  trains  come  in,  and  looked  at  the  walk  right 
ahead  of  him  at  this  time,  and  it  was  daylight,  so  that  he 
could  see  it.  There  washroom  on  the  walk  where  there  was 
no  ice  for  him  to  pass  over  if  he  chose  to  do  so.  He  was 
grossly  careless,  or  he  would  not  have  slipped  down  on  this  nar- 
row patch  of  level  ice.  This  conclusion  is  inevitable.  He  was 
well  aware  of  all  the  danger  there  was  in  passing  over  this 
place, *•*  and  took  no  precaution  for  his  safety.  The  learned 
city  attorney  cites  many  cases  of  this  court  in  his  excellent 
brief,  from  Achtenhagen  v.  Waterlown,  18  Wis.  331,  86  Am. 
Dec.  769,  down  to  Hopkins  v.  Rush  River,  70  Wis.  10,  illustra- 
tive of  such  negligence.  In  Schaefler  v.  Sandusky%  33  Ohio 
St.  246,  31  Am.  Rep.  533,  the  court  says,  in  a  similar  ease: 
"If  the  snow  and  ice  presented  a  dangerous  obstruction,"  etc., 
*'  it  must  follow,  since  its  nature  and  character  were  known  to 
the  plaintiff,  that  it  was  imprudence  in  him  to  venture  upon 
it,  or  that,  if  it  was  prudent  for  him  to  pass  over  it,  he  did  not 
exercise  due  care":  To  the  same  effect  is  Wilson  v.  Charles- 
town,  8  Allen,  137;  85  Am.  Dec.  693.  It  is  said  in  Quincy  v. 
Barker,  81  111.  300,  25  Am.  Rep.  278:  "  If  it  be  conceded  that 
the  ice  upon  the  sidewalk  was  an  obstruction,  it  was  a  defect 
in  the  walk  that  could  be  readily  detected.  It  was  in  the  oen- 
ter  of  the  walk,  and  in  plain  view,  and  could  not  escape  the 
attention  of  a  pedestrian  unless  he  was  walking  in  a  hasty 
and  reckless  manner."  There  are  many  other  cases  cited  in 
the  brief  of  the  learned  counsel  of  the  respondent  to  similar 
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effect.  This  appears  to  be  one  of  the  plainest  cases  of  con* 
tributorj  negligence  to  be  found  in  the  books.  There  was  an 
utter  want  of  common  care  and  prudence  on  the  part  of  the 
plaintiff. 

By   the  Court.     The  judgment  of  the  circuit  court  is 
affirmed.  

Municipal  Corporations— Liability  For  Ioi  on  Sidewalks.— Mere 
plipperiness  arising  from  a  smooth  surface  of  snow  or  ice  on  a  sidewalk  if 
not  inch  a  defect  as  will  render  a  city  liable  for  damages  for  injuries  caused 
by  a  fall  thereon:  Cook  v.  Milwaukee,  24  Wis.  270;  1  Am.  Rep.  183;  Cham- 
berlain t.  dtp  q/Oshkosh,  84  Wis.  289;  36  Am.  6t.  Rep.  928,  and  note  with 
the  oases  collected. 


Whitmorb  v.  Hat. 

[85  Wisconsin,  240.] 

Specific  Performance— Parol  Contract  Concerning:  Homestead. —  A 
parol  contract  that  a  son  who  is  the  grantee  in  a  deed  of  a  homestead 
oonveyed  by  his  father  alone  shall  support  his  parents  during  their  life, 
and  at  their  death  become  the  owner  of  the  land  in  fee,  if  fully  per* 
formed  by  such  grantee,  may  be  specifically  enforced  by  him  against  the 
heirs  at  law  of  the  grantor. 

Deed  or  Homestead — Reformation  of. — A  son  who  accepts  a  deed  of  a, 
homestead,  signed  by  his  father  alone,  by  reason  of  erroneous  advice 
that  suoh  deed  would  accomplish  the  intention  of  the  parties,  as  con- 
tained in  a  parol  oontract,  that  the  son  should  support  his  parents  dur- 
ing their  life,  and  after  their  death  take  the  homestead  in  fee,  is  entitled 
after  his  parents'  death  to  a  reformation  of  the  deed,  as  against  the 
grantor's  other  heirs,  so  as  to  convey  the  entire  estate  to  him  iu  fee. 

Homestead— Specific  Performance  of  Parol  Contract.— Though  a  deed 
of  a  homestead  made  by  a  father  alone  to  his  son  is  void,  as  a  convey- 
ance, yet  if  it  is  made  in  pursuance  of  a  parol  contract  between  the- 
grantee  and  his  parents,  that  they  are  to  convey  it  to  him  in  considera- 
tion of  his  supporting  them  during  their  lives,  he  is  entitled  to  specific 
performance  of  the  contract  after  their  death,  upon  full  performance 
on  his  part,  and  he  is  also  entitled  to  have  the  deed  reformed,  so  as  to- 
j         rest  the  whole  title  in  him,  as  against  the  heirs  of  the  grantor. 

E.  0.  Comstock  and  Kate  H.APier%  for  the  appellant. 

Thomas  M.  Kearney,  for  the  respondents. 

***  Cassoday,  J.  It  appears  from  the  record  that  Thomas 
Hay,  Sr.,  had  three  children — Jane,  Thomas,  Jr.,  and  the 
defendant,  Joseph.  Jane  died  in  1868,  and  before  her  father. 
She  was  the  mother  of  the  plaintiffs,  and  appears  to  hare 
received  a  respectable  advancement  from  her  father.  Thomas, 
Jr.,  is  not  a  party  to  this  action,  and  apparently  makes  no 
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claim  to  any  portion  of  the  property  in  question.  On  the- 
contrary,  he  appears  to  have  left  home  and  reached  the  con- 
clusion aa  early  as  September  19, 1877,  not  "  to  take  any  thing 
more  from  the  old  farm,  unless  in  case  of  necessity  ";  and  he 
then  accordingly  returned  in  a  letter  to  his  brother,  the  defend- 
ant, a  note  he  held  against  him,  and  which  he  had  received 
as  a  portion  of  hia  father's  estate.  This  was  manifestly  done . 
with  the  understanding  alleged  in  the  counterclaim,  to  the-» 
effect  that  the  defendant  should  have  the  farm  for  taking  car^j 
of  his  father  and  mother  during  their  respective  lives;  for  he-, 
said  in  the  same  letter:  "  Endeavor  to  save  money,  and  make*. 
life  as  agreeable  as  possible,  and  be  kind,  patient,  and  for- . 
bearing  to  father  and  mother,  as  they  used  to  be  to  you,  and 
do  all  you  can  to  make  their  last  days  happy.  This  I  know 
you  will  do,  and  it  is  all  I  want."  The  defendant,  Joseph, 
appears  to  have  reached  his  majority  in  1858  or  1859.  In- 
stead of  leaving  home,  he  remained  with  his  father  and 
mother,  and  worked  on  his  father's  farm,  consisting  of  on^ 
hundred  and  twenty  acres.  In  1865,  and  when  he  was  nearly 
twenty-eight  years  of  age,  he  got  married,  and  with  his  wife- 
commenced  living  in  an  addition  to  their  father's  house,  built 
for  that  purpose.  Thereupon,  he  seems  to  have  worked  thfr 
farm  under  some  parol  agreement  or  understanding  with  hia 
father,  whereby  each  had  a  certain  portion  of  the  produce. 
In  June,  1876,  the  father  became  sick,  and  continued  to- 
be  sick  and  helpless  most  of  the  time  up  to  his  death, 
October  18, 1878.  The  mother  was  an  invalid  during  the  last 
ten  or  twelve  years  of  her  life.  About  the  time  the  father  so 
947  became  sick,  he  appears  to  have  reached  the  conclusion 
that  he  would  make  a  final  disposition  of  his  property,  or  the- 
most  of  it  Accordingly,  he  sold  and  conveyed  twenty  acres- 
of  the  farm  outside  of  the  homestead  to  Meyer,  as  mentioned 
in  the  foregoing  statement.  In  pursuance  of  the  same  pur- 
pose he  drew  the  quitclaim  deed  from  himself  to  the  defend- 
ant for  the  conveyance  of  the  balance  of  the  farm,  consisting 
of  one  hundred  acres,  including  the  homestead,  at  his  home,. 
June  17,  1876;  and  then,  June  24,  1876,  he  and  his  wife  and 
the  defendant  went  to  a  notary  public,  some  miles  distant,  in- 
order  that  he  and  his  wife  might  execute  and  acknowledge* 
the  deed,  and  have  a  contract  drawn  by  the  notary  and  exe- 
cuted by  the  defendant,  binding  him  to  care  for  and  support 
his  father  and  mother  as  long  as  they  might  respectively  live. 
By  the  advice  of  the  notary,  to  the  effect  that  such  purpose 
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could  be  better  secured  by  omitting  such  written  contract 
altogether,  and  by  the  father  executing  the  deed  alone,  with* 
oat  the  signature  of  his  wife,  such  contract  was  omitted,  and 
the  father  executed  the  deed  alone,  and  delivered  the  same  to 
the  defendant,  as  mentioned  in  said  statement 

The  trial  court  held,  in  effect,  that  the  deed,  having  been 
executed  by  the  father  alone,  without  the  signature  of  his  wife, 
was  absolutely  void  as  to  the  forty  acres  constituting  the 
homestead,  and  hence  that  the  plaintiffs,  together,  were 
entitled  to  recover  one-third  thereof  in  this  action  of  ejectment 

The  statute  declares  that  "  no  mortgage  or  other  alienation 
by  a  married  man  of  his  homestead,  exempt  by  law  from  exe- 
cution, shall  be  valid  or  of  any  effect  as  to  such  homestead, 
without  the  signature  of  his  wife  to  the  same":  Eev.  Stats., 
sec.  2203.  Under  this  statute  it  has  been  held  that  where 
such  deed  is  executed  by  the  husband,  and  is  signed  by  the 
wife,  it  is  valid  without  her  acknowledgment:  Godfrey  v. 
Thornton,  46  Wis.  677;  AlUn  v.  Perry,  56  Wis.  178.  »*•  The 
theory  upon  which  the  court  so  held  is  that  the  statute  "  does 
not  vest  any  estate  in  the  wife,  living  the  husband,  in  the 
homestead,  but  operates  only  as  a  disability  of  the  husband, 
living  the  wife,  to  alienate  bis  homestead  without  her  consent, 
evinced  by  her  signature  to  his  alienation."  In  Ferguson  v. 
Mason,  60  Wis.  377,  it  was  held  that  "  a  conveyance  of  a 
homestead,  reserving  to  the  grantor  the  sole,  free,  and  abso- 
lute use  and  control  thereof  so  long  as  he  and  his  wife,  or 
either  of  them,  may  live,  conveys  only  a  future  estate,  to  be 
enjoyed  after  the  homestead  right  shall  cease,  and  is  valid 
without  the  signature  of  the  wife."  In  Conrad  v.  Schwamb,  53 
Wis.  372,  it  was  held  that  "a  deed  executed  by  husband  and 
wife,  which,  though  otherwise  complete,  fails  through  a  mis- 
description to  convey  the  land  intended,  being  the  grantor's 
homestead,  must  be  treated  as  an  executory  contract  by  the 
husband  to  convey,  which  equity  will  enforce  after  the  home- 
stead right  ceases  against  the  husband  or  against  his  heirs 
after  his  death  intestate,  though  not  against  the  widow." 
That  a  deed  based  upon  a  good  and  valuable  consideration, 
but  defectively  executed,  may  be  treated  in  equity  as  an 
executory  contract  to  convey,  is  abundantly  established  in 
that  case  and  the  authorities  there  cited  by  the  present  chief 
justice. 

Our  statutes  provide  that  "  when  the  owner  of  any  home- 
stead shall  die,  not  having  lawfully  devised  the  same,  soeh 


May,  1893.]  Whitmobb  v.  Hay.  841 

homestead  shall  descend,"  etc.,  and  that  "every  devise  of 
land  in  any  will  shall  be  construed  to  convey  all  the  estate 
of  the  devisor  therein  which  he  oould  lawfully  devise/' 
etc.,  and  that  uwhen  any  homestead  shall  have  been  dis- 
posed of  by  the  last  will  and  testament  of  the  owner  thereof, 
the  devisee  shall  take  the  same  free,"  etc.:  Sees.  2271, 
2278,  2280.  Under  these  statutes  and  the  decisions  of 
this  court,  there  can  be  no  question  but  that  the  father  had 
power,  without  the  consent  of  his  wife,  to  lawfully  devise 
his  homestead  to  tbe  defendant:  Ferguson  v.  Mason,  **'  60 
Wis.  377;  Albright  v.  Albright,  70  Wis.  535.  It  is  equally 
clear  that  the  father  had  power,  without  the  consent  of  his 
wife,  to  convey  his  home  to  the  defendant,  reserving  to  him- 
self the  absolute  use  and  control  thereof  so  long  as  he  and 
his  wife,  or  either  of  them,  might  live.  Had  the  parol  under- 
standing between  the  father  and  the  defendant  been  reduced 
to  writing,  and  executed  by  the  father  alone,  with  the  requi- 
site formalities,  but  without  consideration,  it  probably  might 
have  been  admitted  to  probate  as  a  will,  and  vested  the  title 
in  the  defendant  accordingly:  Wellborn  v.  Weaver,  17  Ga.  267; 
63  Am.  Dec.  235;  Babb  v.  Harrison,  9  Rich.  Eq.  Ill;  70  Am. 
Dec.  203;  Burlington  University  v.  Barrett,  22  Iowa,  60;  92 
Am.  Dec.  376;  Carlton  v.  Cameron,  54  Tex.  72;  38  Am.  Rep. 
620.  See,  also,  cases  cited  in  the  notes  to  these  several  cases. 
Tbe  same  would  be  the  result,  according  to  some  of  these 
cases,  if  the  deed  in  question  had  been  executed  without  con- 
sideration, but  not  delivered  so  as  to  take  effect  until  the 
death  of  the  father:  See,  also,  Turner  v.  Scott,  51  Pa.  St.  126; 
KeUeher  v.  Kernan,  60  Md.  440.  But  the  deed  in  question  was 
based  upon  a  good  and  valuable  consideration,  consisting  not 
only  of  services  rendered  and  to  be  rendered,  as  agreed  in  the 
parol  contract  mentioned,  but  also  in  money;  and  upon  the 
authorities  cited  and  others  to  be  cited,  we  are  constrained  to 
hold  that  the  defendant  is  entitled  to  a  specific  performance 
of  the  same,  as  against  the  heirs  at  law  of  the  grantor:  Thrall 
v.  Thrall,  60  Wis.  503;  Cable  v.  Cable,  146  Pa.  8t  451;  Book 
v.  Book,  104  Pa.  St  240;  Dreisbaeh  v.  Serfnss,  126  Pa.  St  32. 
la  this  last  case  one  by  deed  inter  partes,  In  consideration  of 
a  nominal  sum  and  covenants  to  be  performed,  conveyed  land 
to  another,  the  former  reserving  a  residence  and  the  latter 
covenanting  to  supply  him  with  food,  lodging,  olothing,  and 
all  other  necessaries  during  his  lifetime,  to  be  charged  upon 
the  premises  until  tbe  covenants  were  performed;  and  it  was 


842  Whitmobe  v.  Hay.  [Wisconsin, 


held  that  such  deed  was  not  a  testamentary  instrument, 
because  it  contemplated  an  immediate  possession  taken  by 
the  grantee,  nor  was  it  an  absolute  conveyance  to  the  grantee 
in  fee,  but  merely  an  executory  contract  vesting  an  equitable 
estate  in  the  grantee,  the  legal  title  remaining  in  the  grantor 
during  his  lifetime.  Of  course,  it  follows  that  upon  the  per- 
formance by  such  grantee  of  all  the  covenants  on  his  part  he 
was  entitled  to  a  specific  performance  of  such  executory  con* 
tract.  In  the  case  at  bar  the  defendant  fully  performed  the 
parol  agreement  on  his  part  The  case,  therefore,  is  very 
much  stronger  in  favor  of  the  defendant  than  Jones  v.  Jones, 
6  Conn.  Ill,  16  Am.  Dec.  85,  which  went  to  the  extreme  of 
holding  that  if  a  parent,  in  consideration  of  love  and  affec- 
tion, makes  a  voluntary  deed  to  his  family  by  way  of  settle- 
ment,  which  is  inoperative  for  want  of  delivery  in  his  lifetime,, 
equity  will  aid  the  grantees,  and  secure  to  them  the  legal  title. 
Thus  far  we  have  considered  the  question  presented  as 
though  the  defendant  and  his  father  were  the  only  parties  to 
the  parol  agreement  There  is  another  view  to  be  taken  of 
this  case,  equally  favorable  to  the  defendant  The  deed  was, 
of  course,  void  as  a  conveyance  of  the  homestead,  by  reason 
of  the  failure  of  the  wife  to  sign  the  same.  As  already  indi- 
cated, by  the  oral  agreement  she  was  to  sign  the  deed  with  her 
husband,  and  the  defendant  was  to  give  the  written  contract 
for  their  maintenance  and  support,  as  mentioned.  They  all 
three  went  to  the  notary  to  have  that  purpose  carried 
into  execution.  They  were  prevented  from  doing  so  by- 
reason  of  the  ill  advice  of  the  notary.  By  his  advice,  and 
through  his  influence  and  their  own  ignorance  of  the  effect 
of  the  transaction,  the  wife  refrained  from  signing  the  deed, 
and  the  defendant  entirely  omitted  to  give  the  written 
contract,  because  they  were  all  induced  to  believe  that 
they  would  better  secure  the  purpose  of  the  parol  agree- 
ment by  the  father  executing  the  deed  alone  and  deliver- 
ing M1  the  same  to  the  defendant  The  facts  seem  to  bring 
the  case  squarely  within  the  well-established  rule  that  courts 
of  equity  will  interfere  and  grant  equitable  relief  where, 
in  making  the  contract,  "  the  minds  of  the  parties  did  not 
meet,  or  where  in  the  case  of  a  written  contract  they  did  not 
meet  on  the  terms  expressed  in  the  writing,  but  did  meet  on 
other  terms  not  there  appearing."  This  rule  is  abundantly 
supported  by  the  authorities  cited  by  Mr.  Melville  M.  Bige- 
low  in  an  article  entitled  "  Mistake  of  Law  as  a  Ground  of 
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Equitable  Relief,"  in  1  Quarterly  Law  Review,  298.  The 
proposition  quoted  has  been  sanctioned  by  this  court,  and 
fully  considered  upon  reason  and  authority,  English  and 
American,  in  an  opinion  by  Mr.  Justice  Orton  in  Green  Bay 
etc.  Canal  Co.  v.  Hewitt,  62  Wis.  316.  That  case  and  that 
proposition  were  reaffirmed  in  SUbar  v.  Ryder,  63  Wis.  106, 
where  it  was  held  that  "a  lease  which,  by  reason  of  the  igno- 
rance and  mistake  of  the  scrivener,  fails  to  conform  to  the 
oral  agreement  made  by  the  parties,  will  be  reformed  if  the 
evidence  clearly  shows  what  that  agreement  was  ":  See,  also, 
Lusted  v.  Chicago  etc.  Ry.  Co.,  71  Wis.  396;  Hagenah  v.  Qeffert, 
78  Wis.  641. 

Upon  the  whole  case,  we  are  forced  to  the  conclusion  that 
the  defendant,  upon  his  equitable  counterclaim,  is  entitled  to 
the  relief  demanded  in  his  answer. 

By  the  Court.  The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded,  with  direction  to  enter 
judgment  in  favor  of  the  defendant  in  accordance  with  this 
opinion. 

Specific  Performance  or  Parol  Contracts  to  Convex  Land. — Where 
either  party  has  performed  a  valuable  part  of  hia  parol  contract  for  the  sale 
and  purchase  of  an  estate,  and  is  in  no  default  for  not  performing  the  resi. 
due,  he  is  entitled  to  a  specific  performance  of  the  other  part:  Hays  v.  Hall, 
4  Port.  374;  30  Am.  Dec  630;  Simmons  v.  Hill,  4  Har.  &  MoH.  262;  1  Am. 
Dec.  398;  Pugh  v.  Good,  3  Watte  4  S.  66;  37  Am.  Dec.  534,  and  note;  Wynn 
v.  Garland,  19  Ark.  23;  68  Am.  Deo.  190,  and  note.  A  promise  made  by  a 
father  to  a  child  to  convey  land  to  him  if  he  will  take  possession  and  improve 
it,  when  followed  by  possession,  and  the  expenditure  of  labor  and  money  in 
improvements  by  the  child,  is  for  a  valuable  consideration,  and  will  be 
enforced  in  a  court  of  equity  when  clearly  proved:  LangeUm  v.  Bates,  84 
111.  624;  26  Am.  Rep.  466,  and  note;  Moore  v.  Piereon,  6  Iowa,  279;  71  Am. 
Deo.  409,  and  note.  But  in  Foward  v.  Armsiead,  12  Ala.  124,  46  Am.  Dec. 
246,  it  was  held  that  a  promise  by  a  father  to  give  a  plantation  and  slaves 
to  his  son  if  he  would  remove  from  another  state  to  live,  was  a  gratuity  only, 
and  could  not  be  specifically  enforced,  although  the  son  had  been  induced 
to  break  up  at  a  loss,  and  been  put  to  trouble  and  expense  by  the  removal. 

Rbtormation  of  Deed  For  Mistake:  See  the  note  to  Kyle  v.  Fehley, 
29  Am.  St.  Rep.  869.  Where,  through  mistake,  a  deed,  made  bona  fide  and 
for  a  valuable  consideration,  has  been  defectively  executed,  equity  will  decree 
that  a  new  deed  be  executed:  Soma-ville  v.  Trneman,  4  Har.  k  McH.  43;  1 
Am.  Dec  389.  A  court  of  chancery  will  correct  a  mistake  in  a  defective 
conveyance  where  it  is  clearly  shown  that  by  reason  of  the  mistake  the 
parties  did  not  effect  what  they  intended:  Beardsley  v.  Knight,  10  Vt.  185; 
33  Am.  Deo.  193,  and  note;  Stone  v.  Hale,  17  Ala.  557;  52  Am.  Deo.  185, 
and  note. 
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Fawoitt  v.  Fawobtt, 


[85  whoomdt,  m.) 

Hunan  ajto  Win— RmrLTmo  Taim— Laohss.—  A  wife  whoso  husband 
purehasee  Und  with  her  money  and  takes  the  title  in  his  nam*  without 
her  knowledge  or  consent,  and  who  resides  on  the  land  with  him,  occupy- 
ing it  ae  their  homestead  until  his  death  some  twenty  years  after  she 
knows  that  the  title  was  taken  in  his  name,  bnt  without  his  ever  assert- 
ing any  hostile  right  in  the  land,  and  with  his  oonatanUy  admitting  her 
equitable  right  thereto,  is  not  guilty  of  laches  so  as  to  defeat  her  action 
brought  against  her  husband's  heirs  soon  after  his  death  to  enforce  a 
resulting  trust  in  her  favor  in  such  land. 

Husbahd  amd  Wifi — Rbsultibo  Tbust— Listitatioiis. — A  resulting  trust 
in  favor  of  a  wife  arising  from  her  hnsband's  purchasing  land  with  her 
money,  and  taking  the  title  in  his  name  without  her  knowledge,  is  not 
barred  by  the  statute  of  limitations  in  favor  of  his  heirs  who  hare  no 
equities  superior  to  his  when  he,  while  living,  always  confessed  the 
trust  and  never  had,  or  claimed,  any  adverse  possession  to  the  land. 

Trusts— Statute  of  Limitations. — As  long  as  there  is  a  continuing  and 
subsisting  equitable  trust  acknowledged  or  acted  upon  by  the  parties, 
the  statute  of  limitations  does  not  apply,  but  if  the  k  us  tee  denies  the 
right  of  his  c$*tui  eve  frost,  and  the  possession  becomes  adverse,  lapse  at 
time  from  that  period  may  constitute  a  bar  in  equity.  Trusts  which 
are  the  ground  of  an  action  at  law  are  not  exempted  from  the  operation 
of  the  statute. 

Trusts.— Statute  of  Limitations  does  not  begin  to  run  against  a  cestui  ewe 
trust  in  possession  until  the  date  of  his  ouster,  no  matter  what  the  nature 
of  the  trust  may  be. 

Husband  and  Wife. — Statute  of  Limitations  does  not  run  against  claims 
between  husband  and  wife. 

Action  by  a  widow  to  enforce  a  resulting  trust  in  her  favor 
in  land  purchased  by  her  husband  in  his  lifetime  with  her 
money,  the  title  thereto  being  taken  in  his  name  without  her 
knowledge  or  consent.  He  died  in  1890,  leaving  a  will,  by 
which  he  bequeathed  the  land  in  dispute,  together  with  other 
property,  to  his  widow  and  lawful  heirs.  This  action  was 
commenced  in  1890  against  such  heirs.  The  trial  court  sus- 
tained a  demurrer  to  the  complaint  on  the  ground  that  the 
action  was  barred  by  the  statute  of  limitations.  Judgment 
for  defendants  and  plaintiff  appealed. 

Bushnell  and  Watkins,  for  the  appellant 
Clark  and  Taylor,  for  the  respondents. 

**■  Lyon,  C.  J.  There  can  be  no  doubt  the  complaint 
states  facts  sufficient  to  show  that  the  plaintiff  is  entitled  to 
enforce  a  resulting  trust  in  the  land  in  controversy;  that  ia 
to  say,  she  is  entitled  to  have  vested  in  her  the  absolute  title 
to  such  land,  unless  she  is  excluded  from  such  relief  by  the 
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statutes  of  limitation  or  by  her  laches  in  the  enforcement  of 
her  right.     Before  the  enactment  of  our  statute  of  uses  and 
trusts,  she  would  have  been  entitled  to  assert  and  enforce  such 
trust,  even  though  she  consented  that  the  land  for  which  she 
paid  should  be  conveyed  to  her  husband,  or  had  she  personally 
taken  the  conveyance  thereof  in  his  name.     In  such  oases, 
however,  the  statute  abolishes  the  trust  except  as  to  creditors 
of  the  person  paying  for  the  land,  but  saves  it  to  such  person, 
where,  as  in  this  case,  the  grantee  named  in  the  conveyance 
took  it  as  an  absolute  conveyance  in  his  own  name  without 
the  knowledge  or  consent  of  the  person  paying  the  considers* 
tion,  unless  a  bona  fide  purchaser  has  intervened:  Rev.  Stats., 
sees.  2077-2088.     If  this  action  is  not  barred  by  some  statute 
of  limitation,  we  do  not  think,  under  the  circumstances  of  the 
ease  disclosed  in  the  complaint,  that  laches  should  be  im- 
puted to  the  plaintiff  to  defeat  it.     Although  during  more 
than  twenty  years  before  her  husband  died  she  knew  he  had 
taken  the  conveyance  in  his  own  name,  yet  she  was  residing 
with  him  upon  the  land,  using  it  as  the  family  homestead,  and, 
so  far  as  it  appears,  he  recognized  and  admitted  *M  her  right 
to  the  land,  and  asserted  no  interest  in  or  claim  to  it  hostile 
to  her  absolute  ownership  thereof,  and  the  rights  of  no  other 
person  have  intervened  to  render  it  inequitable  to  enforce  the 
trust  in  her  favor.    The  heirs  of  her  husband  (the  defendants) 
have  no  greater  equities  against  the  enforcement  of  the  trust 
than  her  husband  would  have  had  if  the  action  to  enforce  it 
had  been  oommenced  against  him  in  his  lifetime.     Under 
these  circumstances,  it  should  not  be  held  that  she  ought  to 
have  endangered  the  peace  and  comfort  of  the  family — per- 
haps the  very  existence  of  their  home — by  engaging  in  a  law* 
suit  with  her  husband  over  the  title  to  the  land  in  question, 
and  that  her  right  thereto  is  defeated  because  she  did  not  do 
so.     Courts  of  equity  do  not  impute  laches  by  any  iron  rule, 
but  allow  circumstances  to  govern  their  decision  in  every 
case.     And  it  is  said:  "Where  the  obligation  is  clear,  and  its 
essential  character  has  not  been  affected  by  the  lapse  of  time, 
equity  will  enforce  a  claim  of  long  standing  as  readily  as  one 
of  recent  origin;  certainly,  as  between  the  immediate  parties 
to  the  transaction":    13  Am.  <fe  Eng.  Ency.  of  Law,  674; 
United  States  v.  Alexandria,  19  Fed.  Rep.  609,  and  cases  cited. 
The  controlling  question  in  the  case  is,  therefore,  does  any 
statute  of  limitation  bar  the  plaintiff's  right  to  maintain  this 
action? 
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It  is  now  thoroughly  well  settled,  by  authorities  too  piri- 
form to  require  citation  and  too  numerous  to  cite  here,  that 
as  between  a  trustee  of  an  express  trust  cognisable  only  in  a 
•court  of  equity,  and  his  cestui  que  trusty  concerning  matters 
connected  with  the  trust  relation,  no  statute  of  limitation,  nor 
any  bar  by  analogy  thereto,  can  be  relied  upon  to  defeat  the 
execution  of  the  trust,  unless  the  full  period  of  limitation  has 
elapsed  since  the  denial  or  repudiation  by  the  trustee  of  the 
trust  obligation.  If  any  one  desires  to  consult  the  cases  hold* 
ing  this  doctrine,  he  will  find  many  of  them  cited  in  the  vol- 
ume of  the  encyclopedia  of  law  above  ••*  cited,  in  note  4, 
on  page  683.  The  reason  and  grounds  of  the  above  role  are 
thus  stated  by  Mr.  Justice  Gray  in  Speidel  v.  Henriciy  120 
U.  8.  877,  886:  "  Express  trusts  are  not  within  the  statute  of 
limitations,  because  the  possession  of  the  trustee  is  presumed 
to  be  the  possession  of  the  cestui  que  trust"  Henoe  it  would 
seem  that  in  order  to  set  the  statute  running  against  such 
trust  a  surrender  of  the  trust  property  is  essential,  because 
without  such  surrender  there  can  be  no  effectual  repudiation 
of  the  trust. 

It  is  freely  conceded  that  there  are  many  authorities  which, 
in  general  terms,  assert  the  rule  that  the  statute  of  limitations 
runs  against  all  implied,  resulting,  or  constructive  trusts. 
But  it  is  apprehended  that  the  court  would  fall  into  serious 
error  were  it  to  accept  and  apply  that  rule  without  qualifica- 
tion to  all  cases  involving  the  enforcement  of  such  trusts. 
The  trust  here  sought  to  be  enforced  is  not  an  express,  but  a 
resulting,  trust.  Yet  it  is  enforceable  only  in  equity,  and  the 
alleged  trustee  (plaintiff's  husband)  from  the  inception  of 
the  trust  until  he  died  freely  admitted,  and  never  denied,  the 
trust  claimed,  and  never  had  any  adverse  possession  of  the 
property;  for  he  and  his  wife  always  occupied  it  jointly  as 
their  homestead,  and  it  does  not  appear  that  he  ever  asserted 
any  interest  in,  or  exercised  any  control  of,  the  land  hostile  to 
the  trust  here  sought  to  be  enforced. 

Thus  we  find  in  this  resulting  trust  every  element  which 
operates  to  take  an  express  trust  out  of  the  statutes  of  limita- 
tion, and  prevents  the  statute  from  running  against  it  until 
after  the  trust  has  been  effectually  repudiated.  Under  these 
circumstances  it  would  be  illogical  to  hold  the  resulting  trust 
within  the  statute,  and  the  express  trust  not  within  it.  We 
do  not  believe  the  law  makes  any  such  imaginary  distinction. 

In  the  leading  case  of  Kane  v.  Bloodgood,  7  Johns.  Ch.  90, 
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11  Am.  Dec.  417,  decided  by  Chancellor  Kent  in  1823,  no  dis- 
tinction ***  seems  to  have  been  made  between  express  trusts 
and  any  other  kind  of  trusts,  in  respect  to  the  effect  of  stat- 
utes of  limitation  upon  them.  Whether,  in  any  given  case, 
the  trust  was  or  was  not  affected  by  those  statutes,  was  made 
to  depend  entirely  upon  the  presence  or  absence  of  the  quali. 
ties  and  elements  above  mentioned.  The  doctrine  of  the  case 
seems  to  be  correctly  stated  in  a  headnote  as  follows:  "  Those 
trusts  which  are  mere  creatures  of  a  court  of  equity,  and  not 
within  the  cognizance  of  a  court  of  law,  are  not  within  the 
statute  of  limitations.  As  long  as  there  is  a  continuing  and 
subsisting  trust,  acknowledged  or  acted  on  by  the  parties,  the 
statute  does  not  apply;  but  if  the  trustee  denies  the  rjght  of 
his  cestui  que  trust,  and  the  possession  of  the  property  becomes 
adverse,  lapse  of  time  from  that  period  may  constitute  a  bar 
in  equity;  but  other  trusts,  which  are  the  ground  of  an  action 
at  law,  are  not  exempted  from  the  operation  of  the  statute.11 
To  the  same  effect  are  the  cases  of  Elmendorf  v.  Taylor.  10 
Wheat.  152;  Dow  v.  Jewell,  18  N.  H.  340;  45  Am.  Dec.  371; 
Taylor  v.  Holmes  (N.  C),  14  Fed.  Rep.  498,  508;  Springer  v. 
Springer,  114  111.  550;  Reynolds  v.  Sumner,  126  111.  58;  9  Am. 
St.  Rep.  523;  Otto  v.  Schlapkahl,  57  Iowa,  226,  230;  Oebhard 
▼.  Sattler,  40  Iowa,  152;  Lakin  v.  Sierra  B.  O.  M.  Co.  (Cal.), 
25  Fed.  Rep.  337,  347.  In  the  case  last  cited  Judge  Sawyer 
said:  "  Upon  well-settled  principles  of  law  the  statute  [of  lim- 
itations] does  not  begin  to  run  against  a  cestui  que  trust  in 
possession  until  the  date  of  his  ouster  therefrom,  no  matter 
whether  the  trust  be  express  or  implied:  Love  v.  Watkins,  40 
Cal.  569;  6  Am.  Rep.  624;  McCauley  v.  Harvey,  49  Cal.  497; 
Altschul  v.  Polack,  55  Cal.  633."  In  Howell  v.  Howell,  15  Wis. 
55,  Chief  Justice  Dixon  said  of  the  claim  that  the  statute  of 
limitations  does  not  commence  to  run  until  the  trust  is 
denied,  that  the  doctrine  was  applicable  only  to  express  or 
acknowledged  trusts.  This  remark  evidently  implies  that  the 
chief  justice  was  of  the  opinion  that  an  acknowledged  trust, 
though  not  an  express  •••  one,  is  on  the  same  footing  in 
respect  to  the  statute  as  an  express  trust,  upon  which,  as  we 
have  seen,  the  statute  does  not  commence  to  run  until  the 
trust  is  denied  and  repudiated.  Much  doctrine  will  be  found 
laid  down  in  the  text-books  and  in  many  other  adjudications 
in  the  same  direction,  but  the  view  we  have  taken  of  the  ques- 
tion involved  seems  so  well  grounded  in  principle  that  we  do 
not  care  to  further  Comment  upon  or  cite  the  authorities. 
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We  hold,  therefore,  that  because  it  appears  from  the  com- 
plaint that  the  trust  in  question  is  cognizable  only  by  a  court 
of  equity,  because  the  trustee  always  confessed  the  trusty 
because  be  never  had  any  adverse  possession  of  the  trust 
property,  and  because  his  heirs  have  no  equities  superior  to 
those  of  the  trustee  when  living,  the  complaint  does  not  show 
that  any  statute  of  limitation  has  run  against  the  cause  of 
action  therein  stated. 

We  thus  reach  the  conclusion  that  the  complaint  states  a 
valid,  subsisting  cause  of  action  in  favor  of  plaintiff  against 
defendants,  without  resorting  to  the  rule  stated  in  Second  Nat. 
Bank  v.  Merrill,  81  Wis.  151,  29  Am.  St.  Rep.  877,  to  the  effect 
that  statutes  of  limitation  do  not  run  against  claims  between 
husband  and  wife.  For  authorities  to  that  proposition,  in 
addition  to  those  cited  in  the  opinion  of  Mr.  Justice  Orton, 
see  cases  cited  in  18  American  and  English  Encyclopaedia,  of 
Law,  page  711,  note  8. 

By  the  Court.  The  order  of  the  circuit  court  sustaining 
the  demurrer  to  the  complaint  is  reversed,  and  the  cause  will 
be  remanded,  with  directions  to  overrule  such  demurrer. 


Husband  and  Wife— Purchase  Bt  Husband  With  Wife's  Mokkt — 
Resulting  Trust. — A  purchase  of  land  by  a  husband  with  the  money  of 
his  wife,  taking  the  title  thereto  in  his  own  name,  create*  a  resulting;  trust 
in  favor  of  the  wife:  Grantham  ▼.  Grantham,  84  &  C.  604;  27  Am.  St.  Rep* 
839,  and  note  with  the  cases  collected. 

Limitations  of  Actions  in  Cases  Involving  Trusts. — The  trusts 
against  which  the  statute  of  limitations  does  not  run  are  those  technical  and 
continuing  trusts  not  cognizable  at  law,  and  falling  within  the  peculiar  and 
exclusive  jurisdiction  of  equity:  Landis  v.  Saxton,  10ft  Mo.  486;  24  Am.  St. 
Rep.  403,  and  note.  The  statute  of  limitations  does  not  begin  to  run  in 
cases  of  express  trusts  until  a  repudiation  of  the  trust:  Fox  v.  Tay,  89  Cai. 
339;  23  Am.  St.  Rep.  474,  and  note  with  the  cases  collected;  note  to  Reymoids 
v.  Sumner,  9  Am.  St.  Rep.  531;  and  the  extended  note  to  Miles  v.  Thome, 
99  Am.  Deo.  393. 

Limitations  of  Actions  if  Claims  Between  Husband  and  Wife:  8es> 
Second  A  a*.  Bank  v.  MerriU,  81  Wis.  151;  29  Am.  St.  Rep.  877;  Manchester 
v.  TibbeUs,  121  N.  Y.  219;  18  Am.  St  Rep.  816,  and  note;  and  Johnson  y. 
Edwards,  109  N.  C.  466;  26  Am.  St  Rep.  680,  and  note. 
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Maters  v.  Kaiser. 

[86  Wisconsin,  382.] 

Husband  ato  Wot— Wife's  Right  to  Recover  Monet  Loaned  to  Hus- 
band.— A  wife  who  has  made  a  bona  JUU  loan  of  her  money  to  her 
hatband  shortly  before  his  failure  in  business,  is  entitled  to  the  same 
protection  out  of  his  assets  as  are  his  other  creditors. 

Husband  and  Wijtjs — Fraudulent  Conveyances— Employment  or  Hus- 
band bt  Wife.— A  wife  has  a  right  to  employ  her  husband  as  her  agent 
to  assist  her  in  managing  her  separate  property  or  business  without  sub- 
jecting it  to  the  elaims  of  his  creditors,  and  the  fact  that  he  devotes  his 
time,  labor,  and  skill  to  the  management  of  snoh  business  for  a  fixed 
compensation  paid  by  her  does  not  subject  the  profits  of  the  business  or 
the  property  accumulated  thereby  to  the  claims  of  his  creditors. 

Action  by  Mayers,  as  receiver  of  the  property  of  M.  Kaiser, 
on  behalf  of  one  of  his  creditors,  to  reach  certain  real  estate, 
the  legal  title  to  which  is  vested  in  Jennie  Kaiser,  his  wife, 
and  purchased  by  her  with  the  proceeds  of  her  separate  busi- 
ness carried  on  in  her  name.  The  object  of  the  action  is  to 
subject  such  real  estate,  as  well  as  the  stock  of  goods  em- 
ployed in  such  business,  to  the  payment  of  the  claim  of  such 
creditor.  Said  Kaiser  failed  in  business,  and  at  the  time  of 
his  failure  was  indebted  to  his  said  wife,  Jennie,  for  money 
borrowed  from  her  shortly  before  such  failure.  She,  in  con- 
junction with  other  of  his  creditors,  obtained  judgment  against 
him,  and  hi9  stock  of  goods  was  sold  upon  executions  issued 
on  such  judgments  to  his  wife  and  two  other  of  his  creditors, 
who  continued  the  business,  employing  Kaiser  as  a  clerk. 
Mrs.  Kaiser  afterwards  bought  out  the  other  two  creditors, 
and  continued  the  business  in  her  name,  employing  her  hus- 
band to  act  as  her  manager  at  a  salary  of  five  dollars  per 
week,  they  and  their  family  being  supported  out  of  the  profits 
of  the  business.  Some  years  later  Mrs.  Kaiser  sold  out  the 
business  to  her  sons  and  son-in-law,  and  invested  the  proceeds 
in  the  real  estate  forming  the  subject  matter  of  the  present 
action.  Judgment  dismissing  the  action,  and  the  receiver 
appealed. 

Bashfordy  (POonnor  and  Polleys,  for  the  appellant. 

BushneU,  Roger*  and  Hall,  for  the  respondents. 

••*  Putney,  J.    1.  The  evidence  shows  that  the  judgments 

upon  which  the  stock  of  Mayer  Kaiser,  the  judgment  debtor, 

was  sold  out  in  Chicago  in  October,  1883,  were  for  honest 

debts  which  he  then  owed;  and  there  ie  nothing  in  the  evi- 
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dence,  bo  far  as  we  are  able  to  see,  to  show  that  there  was 
-any  thing  improper  or  unfair  i?i  the  manner  in  ,9*  which  the 
title  to  the  stock  purchased  became  vested  in.  Mrs.  Kaiser, 
Simon  Wolf,  and  Altheimer,  October  15,  18S3,  or  in  the 
agreement  which  they  made  for  its  niauagftu£iii  jjnd  sale  by 
Wolf  and  Mrs.  Kaiser  for  the  benefit  of  the  purchasers.  The 
agreement  of  that  date  is  a  plain  and  reasonable  business 
.arrangement,  and  the  facts  which  it  recites  are  sustained  by 
the  evidence.  There  is  nothing  to  show  that  the  husband 
and  judgment  debtor  had  or  used  any  funds  or  means  of  his 
own  to  enable  his  wife  ultimately  to  become  the  sole  owner  of 
the  business  conducted  at  "The  Fair,"  established  in  the  first 
instance  by  Wolf  and  Mrs.  Kaiser  under  said  agreement 
'The  note  for  fifteen  hundred  dollars,  upon  which  the 
Judgment  against  Kaiser  in  favor  of  his  wife  was  rendered, 
was  given  for  money  which  she  testifies  6he  loaned  her  hus- 
band, and  the  greater  part  of  it  but  a  short  time  before  his 
failure;  and  his  testimony  tends  to  show  that  the  money  was 
loaned  and  was  not  a  gift.  There  is  no  evidence  to  the  con- 
trary, and  the  finding  of  the  circuit  court  that  it  was  a  loan 
is  sustained,  we  think,  by  the  evidence.  If  the  money  was  a 
bona  fide  loan,  and  not  a  gift,  there  is  no  reason  why  the  wife 
should  not  be  protected  in  like  manner  as  other  creditors. 
She  purchased  Wolf's  interest,  and  made  full  payment  there- 
for, December  29,  1884,  and  bought  out  and  paid  Altheimer 
for  his  interest.  Mrs.  Kaiser's  husband,  the  judgment  debtor, 
was  employed  in  the  mean  time  in  the  business,  at  twenty* 
-five  dollars  per  week;  and  he  managed  the  business,  and 
rendered  his  personal  services,  which  were  thereafter  con. 
tinned  at  the  rate  of  five  dollars  per  week.  It  seems  clear 
that  the  title  to  the  goods  and  business  was,  until  the  sale 
thereof,  February  15,  1892,  to  her  codefendants,  her  sons  and 
son-in-law,  in  Mrs.  Kaiser,  and  there  is  no  reason  whatever 
for  questioning  its  validity  as  to  her  husband's  creditors, 
unless  the  fact  that  he  gave  his  personal  time,  attention,  and 
services  to  the  management  and  conduct  of  the  business  for 
about  nine  years  is  ground  for  *•*  impeaching  her  title,  as 
being  for  that  reason  fraudulent  as  against  his  creditors,  and 
who  were  such  at  the  time  of  the  execution  sales  in  October, 
1883.  It  may  be  conceded  that  there  are  some  statements  in 
the  testimony  of  the  judgment  debtor  calculated  to  create 
suspicion,  and  particularly  in  respect  to  the  extent  of  the 
business,  amount  of  profits,  and  value  of  the  stock;  but  these 
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appear,  upon  the  whole,  to  have  been  grossly  exaggerated. 
The  circuit  court  found  that  the  sale  of  the  stock  of  February 
15,  1892,  was  for  its  fair  value,  and  the  real  estate,  the  home 
-of  the  family,  appears  to  be  encumbered.  While  the  court 
.should  carefully  scrutinize  all  cases  of  alleged  fraud  against 
•creditors,  wherein  members  of  the  family  of  the  debtor  make 
•claim  to  important  or  valuable  interests  as  against  creditors, 
jet  judgment  cannot  go  upon  mere  suspicion.  Fraud  cannot 
be  presumed,  and  the  burden  of  showing  it  is  on  him  who 
.alleges  it. 

2.  As  the  business  established  at  Madison  in  the  Fair  store 
was  the  business  of  Mrs.  Kaiser,  as  against  her  husband's 
creditors,  she  might  lawfully  employ  her  husband,  with  or 
without  hire,  to  manage  it  and  assist  her  in  carrying  it  on. 
The  evidence  does  not  sustain,  we  think,  the  charge  that  what 
he  did  in  this  respect  was  ir  pursuance  of  any  plan  or  schenK 
to  defraud  his  creditors.  Trie  business  was  not  only  her  own, 
and  transacted  in  all  respects  in  her  own  name,  but  it  does 
not  appear  that  any  claim  was  ever  made  to  the  contrary  until 
this  proceeding  was  instituted,  nor  that  she  ever  made  any 
concession,  or  her  husband  any  claim,  to  the  contrary,  or  that 
be  has,  during  a  period  of  eight  or  nine  years,  used  any  of 
the  proceeds  beyond  his  five  dollars  per  week  as  his  own,  or 
claimed  the  right  to  do  so.  We  are  unable  to  say  that  his 
employment  and  management  of  the  business  was  not  in  good 
faith,  or  that  it  shows  that  he  was  the  real  owner,  and  the 
title  of  his  wife  was  merelv  nominal  or  colorable.  Mrs.  Kaiser 
*M  had  a  right  to  deal  with  her  separate  property  in  all 
respects  as  a  feme  sole,  and  had  a  right  to  employ  agents  to 
assist  her  in  managing  her  property  and  carrying  on  her  busi- 
ness; and  she  had  a  right  to  employ  or  avail  herself  of  the 
services  of  her  husband  without  subjecting  her  separate  estate 
to  the  claims  of  his  creditors.  u  With  respect  to  her  separate 
property,  the  statute  has  placed  her  upon  the  same  footing  as 
to  all  the  world,  her  husband  included,  as  if  she  were,  in  the 
words  of  the  statute,  (a  single  female'"*.  Beard  v.  Dedolph, 
29  Wis.  140.  But  she  may  not  enter  into  partnership  with 
him:  Fuller  v.  McHenry,  83  Wis.  573.  "As  a  negotiation  or 
dealing,  therefore,  with  respect  to  her  separate  estate,  the 
transaction  is  to  be  looked  upon  as  if  the  debtor  was  not  her 
husband,  but  a  stranger.  The  marriage  relation  is  to  be  dis- 
regarded, except  where  the  question  of  fraud  arises;  and  there 
it  will  be  considered,  and  the  transaction  more  closely  scrutin- 
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iied,  on  account  of  the  greater  inducements  offered  and  facil- 
ities afforded  for  the  commission  of  fraud  ":  Beard  ▼.  Dedolph, 
29  Wis.  140;  Hozie  v.  Price,  31  Wis.  82;  Abbey  ▼.  Deyo,  44 
N.  Y.  848;  Gage  v.  Dauchy,  34  N.  Y.  297. 

8.  The  proposition  most  strongly  pressed  at  the  argument 
was  that  the  creditors  of  Kaiser,  the  husband,  were  entitled 
to  receive  payment  of  their  claims  out  of  the  property  accumu- 
lated, beyond  the  present  needs  of  his  family,  by  his  skill, 
industry,  and  ability  in  managing  and  conducting  the  busi- 
ness of  "  The  Fair"  as  the  agent  of  his  wife;  and  the  cases  of 
Olidden  v.  Taylor,  16  Ohio  St  509,  91  Am.  Deo.  98,  and  Fel- 
ler v.  Alden,  23  Wis.  301,  99  Am.  Deo.  173,  among  others, 
were  cited  in  support  of  the  position.    This  contention   is 
contrary  to  the  case  of  Dayton  v.  Waleh,  47   Wis.   113,  32 
Am.  Rep.  757,  wherein  it  was  held  that  where  a  married 
woman,  having  at  the  time  no  separate  estate,  purchased 
a  farm  of  a  stranger  entirely  upon  credit,  giving  her  notes 
for   the  price,   secured    by  a   mortgage   on   the   property, 
and  her  husband    lived   with   her  on   *•*   the   farm    and 
controlled    the  farm    labor,  carrying  on  the   businees    in 
her   name    and   as  her  agent,  without  any  agreement    as 
to  his  compensation  for  such  services,  the  purchase  by  her 
having    been   made    in   good   faith,  and  not  as  a  mean6 
of  fraudulently  placing  the  husband's  property  beyond   the 
reach  of  his  creditors,  the  crops  raised  on  the  farm  by  their 
joint  labor  and  management  belonged  to  the  wife,  and  that 
they  were  not  subject  to  sale  for  the  husband's  debts.     This 
conclusion  was  considered  to  be  in  accordance  with  the  case 
of  Feller  v.  Alden,  23  Wis.  301,  99  Am.  Dec.  173,  relied  on 
by  the  appellant.     In  FeUer  v.  Alden,  23  Wis.  301,  99   Am. 
Dec.  173,  it  was  held  that  where  the  wife  owned  land  as  her 
separate  estate  she  might  cultivate  it  by  means  of  the  labor 
of  her  husband  and  their  minor  children,  and  that  the  legal 
title  to  the  products  and  proceeds  would  be  in  her,  so  that 
they  could  not  be  levied  upon  under  an  execution  against 
her  husband;  that  the  mere  fact  that  the  wife  employed  the 
husband's  services  in  cultivating  her  land  was  not  proof  of 
an  attempt  to  defraud  his  creditors.     It  was  questioned  in 
that  case,  upon  the  authority  of  Glidden  v.  Taylor,  16  Ohio 
St  509,  91  Am.  Dec.  98,  whether  a  court  of  equity,  upon  a 
proper   application   of  the   husband's  creditors,  would    not 
make  an  apportionment  of  the  products,  as  between  the  fair 
rent  and  use  of  the  capital  of  the  wife  and  the  value  of  the 
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personal  services  of  the  husband,  so  as  to  give  the  creditors 
the  benefit  of  his  industry,  but  the  question  was  not  decided. 
The  case  of  Glidden  v.  Taylor,  16  Ohio  St.  509,  91  Am.  Dec. 
98,  is  materially  different  from  this  case,  in  respect  to  the  fact 
that  in  this  the  husband  had  a  compensation  for  his  services, 
and  none  of  his  property  was  used  in  the  business,  and  none 
of  the  profits  applied  to  his  use.  Penn  v.  Whitehead,  17  Gratt. 
503,  94  Am.  Dec.  478,  seems  to  hold  that  in  such  a  case  av 
Glidden  v.  Taylor,  16  Ohio  St.  509,  91  Am.  Dec.  98,  the  wife 
would  not  be  entitled  to  any  share  of  the  profits.  It  is  stated 
in  some  of  the  text-books,  and  held  by  many  well-considered 
cases,  that  the  time,  talents,  and  industry  of  a  debtor  are  at 
his  own  disposal,  and  that  his  creditors  396  have  no  claim 
thereto;  that  he  may  bestow  them  gratuitously  upon  whom 
he  will,  and  upon  his  wife  as  well  as  another,  and  that  he 
cannot  be  compelled  to  labor  for  the  benefit  or  advantage  of 
his  creditors;  that  while  the  law  does  not  require  the  wife 
to  support  the  husband,  it  does  not  prohibit  her  from  using 
her  own  means  for  that  purpose  or  for  the  support  of  his  chil- 
dren: 2  Bishop  on  Married  Women,  sec.  453;  Kelly  on  Con- 
tracts of  Married  Women,  149;  Abbey  v.  Deyo,  44  N.  Y.  344; 
Gage  v.  Dauchy,  34  N.  Y.  293;  Buckley  v.  Wells,  33  N.  Y.  518; 
Foster  v.  Persch,  68  N.  Y.  400;  Third  Nat.  Bank  v.  Guenther, 
123  N.  Y.  568;  20  Am.  St.  Rep.  780.  In  Spering  v.  Laugh- 
lin,  113  Pa.  St.  209,  213,  it  was  held  that,  if  a  married  woman's 
separate  right  to  property  is  found  to  exist,  her  husband  may 
not  only  act  as  her  agent,  but  he  has  the  legal  right  to  give 
his  wife  his  labor  and  skill  in  conducting  her  business,  and 
his  creditors  cannot  sell  her  property,  produced  by  his  labor 
and  skill  with  her  original  property:  Baxter  v.  Maxwell,  115 
Pa.  St.  469.  The  entire  question  in  all  such  cases  would 
seem  to  be  whether  the  property  and  business  in  question  is 
really  that  of  the  wife,  or  whether  it  is  that  of  the  husband, 
and  her  claim  to  it  a  mere  cover  to  protect  it  from  his  cred- 
itors. We  are  unable  to  understand  how  the  husband's 
creditors  can  be  said  to  be  defrauded,  when  they  cannot  com- 
pel him  to  labor  for  their  benefit,  if  he  voluntarily  bestows 
on  others,  or  on  his  wife,  that  which  under  the  law  they  can- 
not reach  for  the  satisfaction  of  their  demands.  The  cases 
of  Wortman  v.  Price,  47  111.  22,  and  Wilson  v.  Loomis,  55  111. 
352,  while  differing  in  some  respects  from  the  present,  are 
not  in  accord  with  our  own  cases  or  those  cited  above;  and 
Hallo  well  v.  Horter,  35  Pa.  St.  375,  was  a  case  of  confusion 
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of  property,  and  the  whole  was  held  liable  for  the  husband's 
debts.  The  eases  that  hold  or  intimate  an  opinion  that  in 
a  court  of  equity  an  apportionment  of  profits  or  division  of 
property  may  be  had  at  the  suit  of  the  husband's  creditors, 
will  be  found  to  rest  ***  upon  the  ground  of  community  or 
blending  of  the  money  or  property  of  the  husband,  as  well 
as  his  labor,  with  the  property  of  the  wife  in  some  business 
venture  or  enterprise  in  which  there  is  a  common  participa- 
tion in,  or  use  of,  the  profits;  and  we  have  met  with  no  case 
in  which  the  bare  fact  that  the  time,  skill,  and  labor  of  the 
husband  devoted  to  the  business  of  the  wife  has  been  held 
to  give  rise  to  such  an  equity.  It  id  difficult  to  see  how  such 
an  equity  could  arise  where  the  husband  has  already  been 
paid  for  his  services,  as  agreed,  by  the  wife.  We  think  that 
the  plaintiff's  contention  in  this  respect  cannot  be  sustained. 
We  think  that  the  evidence  sustains  the  findings  of  the  cir- 
cuit court,  and  it  is  therefore  not  necessary  to  consider  the 
question  whether  the  action  was  barred  by  the  statute  of  limi- 
tations, or  by  laches  on  the  part  of  the  creditor  instituting 
the  action.     We  do  not  find  any  error  in  the  record. 

By  the  Court.    The  judgment  of  the  circuit  court  ia 

affirmed*  

r 

Husband  and  Wot — Loans  From  W its  to  Iiubband. — Where  a  hoe- 
band  receivee  from  hie  wife  money  which  is  hers,  and  usee  it  in  his  bust- 
neat,  there  is  an  implied  promise  that  be  will  repay  her,  and  as  between 
them  a  valid  indebtedness  is  created.  A  transfer  of  property  by  him  to  her 
in  payment  of  such  a  debt  without  fraud  on  the  wife's  part  will  be  upheld: 
RiUy  v.  Vaughan,  116  Mo.  169;  38  Am.  St  Rep.  587,  and  note  with  the  cases 
collected. 

Husband  and  Wire— Rig&t  or  Wire  to  Employ  Husband  as  Agent. 
A  married  woman  who  is  possessed  of  a  separate  estate  and  is  engaged 
in  conducting  a  separate  business,  may  employ  her  husband  as  her  agent  to 
carry  on  such  business,  and  has  the  right  to  compensate  him  for  such  serv- 
ices: Third  NaU  Bank  v,  Ownther,  123  N.  Y.  568;  20  Am.  St.  Rep,  780,  and 
note.  The  cases  on  this  subject  will  be  found  collected  in  the  notes  to  Hqf> 
man  T.  McFadden,  S5  Am.  Bt  Rep.  105,  and  Wtlh  t.  BaiU,  34  Am.  8t 
Rep.  512. 
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CONSTITUTIONAL  LAW-— RlOHTTO  TRIAL  Bt  IMPARTIAL  JUBY.—Aperson  SO- 

cosed  of  crime,  who  is  compelled  to  be  tried  on  hii  plea  of  not  guilty 
before  the  same  jury  that  has  heard  and  considered  the  evidence  on  hi* 
special  plea  of  insanity,  and  has  disagreed,  and  been  discharged  from. 
further  consideration  of  such  special  plea,  is  thereby  deprived  of  his 
constitutional  right  to  trial  by  an  impartial  jury. 

Jubobs— Qualifications  or. — Jurymen  who  have  disagreed  as  to  the  insan- 
ity of  a  person  accused  of  crime,  when  such  issue  was  submitted  to 
them,  are  disqualified  from  sitting  on  a  jury  to  try  the  accused  under 
his  plea  of  not  guilty. 

Gummai.  Law-— Right  or  Aocusid  to  b»  Present  on  His  Trial.— The- 
failure  of  the  record  to  show  that  a  person  accused  of  crime  was  present- 
in  court  when  the  verdict  of  guilty  was  rendered  against  him,  or  that* 
he  was  present  when  sentence  was  pronounced  against  him,  or  imme- 
diately before,  or  that  ha  was  asked  by  the  court  if  he  had  amy  thing  to- 
ssy why  ha  should  not  be  sentenced,  is  fatal  to  the  verdict  and  judg- 
ment thereon. 

Criminal  Law—Right  o»  Accused  to  be  Present.— Presumption  is  not 
indulged  that  a  person  accused  of  crime  was  present  during  his  trial 
and  sentence,  if  the  record  fails  to  show  it. 

G.  F.  Merrill  and  Charles  N.  Gregory,  for  the  appellant. 
J.  M.  Clanccy,  assistant  attorney  general^  for  the  state. 

405  Orton,  J.  The  plaintiff  in  error  was  tried,  convicted,, 
and  sentenced  for  the  murder  of  Gavin  M.  Steel,  on  the  fifth 
day  of  March,  1891.  A  motion  in  arrest  of  judgment  and  a* 
motion  for  a  new  trial  were  overruled.  The  case  comes  before 
this  court  on  writ  of  error;  and  a  great  many  errors  ar* 
assigned  for  the  reversal  of  the  judgment.  The  first  two 
errors  assigned  and  urged  by  the  learned  counsel  of  the 
plaintiff  in  error  appear  by  the  record,  and  are  of  the  gravest 
importance  and  material,  and  in  our  opinion  are  fatal  to  the 
conviction.  It  is  necessary  to  consider  only  these,  as  a  new 
trial  must  be  had  in  the  case;  and  the  other  errors  assigned,, 
of  less  importance  and  not  so  clearly  apparent,  may  not  agaia 
occur. 

1.  The  prisoner  was  compelled  to  be  tried  before  the  same 
jury  that  had  heard  and  considered  the  evidence  on  the 
special  issue  of  insanity,  and  had  been  unable  to  agree,  and 
had  been  discharged  from  further  consideration  406  of  such 
special  issue  as  such.  The  provisions  of  the  Revised  Statute* 
on  this  subject  were  such  that,  if  the  jury  impaneled  to  try 
such  special  issue  of  insanity  failed  to  agree,  the  court  could 
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discharge  them,  and  impanel  another  jury  to  try  the  same, 
and  so  on  until  there  should  be  an  agreement  and  verdict  as 
in  other  cases.  To  remedy  what  was  supposed  to  be  an 
omission  or  defect,  chapter  164  of  the  laws  of  1883  was 
enacted,  as  follows:  "  If  the  jury  shall  be  unable  to  agree 
upon  a  verdict  on  the  trial  of  such  special  issue,  the  court 
shall  for  that  reason  discharge  them  from  the  further  consid- 
eration of  such  special  issue  as  such,  and,  unless  such  special 
plea  be  withdrawn  by  such  accused  person,  or  counsel  in  his 
behalf,  the  court  shall  forthwith  order  the  trial  upon  the  plea 
of  not  guilty  to  proceed,  and  the  question  of  insanity  involved 
in  such  special  issue  shall  be  tried  and  determined  by  the 
jury  with  the  plea  of  not  guilty."  Under  this  provision  the 
circuit  court,  when  the  jury  impaneled  to  try  such  special 
issue  of  the  insanity  of  the  accused  when  he  did  the  killing, 
were  unable  to  agree  upon  a  verdict,  ordered  the  trial  upon 
the  plea  of  not  guilty  to  proceed  before  the  same  jury. 

This  was  a  very  grave  error.  The  statute  does  not  so  pro- 
vide. If  it  did,  its  constitutionality  would  be  at  least  ques- 
tionable. The  court  should  "  forthwith  order  the  trial  upon 
the  plea  of  not  guilty  to  proceed  "  before  another  jury,  to  be 
selected,  impaneled,  and  sworn  to  try  the  case.  This  is  con- 
sistent with  the  act  and  the  prisoner's  rights.  This  jury  had 
heard  all  the  evidence  and  arguments,  as  well  as  the  instruc- 
tions of  the  court  on  the  issue  of  insanity,  the  question  on 
which  the  guilt  or  innocence  of  the  accused  depended,  and  had 
deliberated  upon  it  sufficiently  to  know  that  they  were  unable 
to  agree,  and  had  disagreed.  The  very  fact  of  their  disagree- 
ment implies  that  they  had  all  formed  opinions  on  it,  and  that 
their  opinions  did  not  agree.  Part  of  the  jury  had  formed  an 
opinion  that  the  40T  accused  was  insane,  and  part  that  he 
was  not.  It  is  said,  although  it  is  not  material,  that  the  jury 
stood  ten  one  way  and  two  the  other  way.  The  same  issue 
of  the  insanity  of  the  accused  was  still  undetermined,  and 
had  to  be  tried  again  with  his  plea  of  not  guilty.  He  had 
the  undoubted  right  to  have  that  question,  as  well  as  all  others 
involved  in  his  plea  of  not  guilty,  tried  by  an  impartial  jury. 

The  case  stood  precisely  as  it  would  if  these  statutes  in 
relation  to  a  special  issue  of  insanity  had  not  been  enacted. 
The  accused  is  placed  on  trial  for  the  crime.  His  insanity  is 
a  question  material  to  the  case.  A  jury  is  forced  upon  him 
to  try  his  case,  all  of  whom  had  formed  and  expressed 
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opinion  on  the  question  whether  he  was  or  was  not  insane 
when  he  killed  the  deceased.  Does  the  law  suffer  or  sanction 
such  a  biased,  partial,  and  prejudiced  jury  for  the  trial  of  one 
charged  with  the  crime  of  murder?  Any  one  would  say  that 
this  would  be  a  judicial  outrage  upon  the  legal  and  constitu- 
tional rights  of  the  accused.  And  yet  this  is  just  such  a  case. 
The  accused  has  the  right  to  demand  that  he  be  tried  before 
a  fair  and  impartial  jury.  The  constitution,  article  1,  section 
7,  provides  that  the  accused  shall  have  "  a  speedy  public  trial 
before  an  impartial  jury."  Besides  this,  the  right  of  the 
accused  to  have  a  jury  specially  selected  and  impaneled  to 
try  him  for  the  crime  charged,  and  his  right  of  challenge, 
were  cut  off  and  denied.  It  is  obvious  and  self-evident  that 
this  jury  was  an  unlawful  one,  and  that  the  accused  was 
deprived  of  his  constitutional  right  of  trial  by  jury. 

It  has  been  uniformly  held,  and  from  early  times  in  the 
history  of  jury  trials  for  crime,  that  the  grand  jury  that  found 
the  indictment,  and  each  one  of  them,  is  disqualified  from 
sitting  on  the  petit  jury  to  try  the  accused:  Oates9  case,  10 
How.  St.  Tr.  1079-1081;  1  Bishop's  Criminal  Procedure,  sec. 
912;  Colledge's  case,  8  How.  St.  Tr.  550;  Hawk.  P.  C,  bk.  2, 
c.  43,  sec.  27.  Our  own  statute  disqualifies  the  grand  juror 
*•*  from  being  a  petit  juror  on  the  trial  of  the  case:  Rev. 
Stats.,  sec.  4688.  "  It  is  the  right  of  the  accused  who  is  to  be 
tried  by  a  jury  that  the  first  opinion  formed  by  the  jurors 
shall  be  the  one  which  results  from  the  evidence  produced  at 
the  trial."  Therefore,  the  members  of  the  grand  jury  that 
framed  the  indictment,  and  those  who  have  passed  upon  the 
question  as  jurors  in  the  same  case,  are  disqualified  to  be 
jurors  to  try  the  accused:  1  Bishop's  Criminal  Procedure,  sec. 
911;  Rice  v.  State,  16  Ind.  298;  Stewart  v.  State,  15  Ohio  St. 
155.  A  juror  on  a  former  trial  that  resulted  in  a  mistrial  is 
not  competent  to  serve  on  the  second  trial:  Edmondson  v. 
Wallace,  20  Ga.  660.  And  that  is  so,  even  if  the  case  is  not 
the  same,  if  the  issues  and  the  defendant  are  the  6a me:  Garth' 
waiU  v.  Tatum,  21  Ark.  336;  76  Am.  Dec.  402.  A  juror  who 
has  formed  an  opinion  on  hearing  all  the  evidence  in  the  case, 
not  then  being  a  juror,  is  disqualified.  Much  more,  where 
the  juror  has  heard  the  evidence  and  formed  an  opinion  once 
as  a  juror,  is  he  disqualified:  Argent  v.  Darrell,  2  Salk.  648; 
Weeks  v.  Medler,  20  Kan.  57;  State  v.  Sheeley,  15  Iowa,  404; 
Thompson  and  Merriam  on  Juries,  195;  Greenfield  v.  People, 
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74  N.  T.  277.  Many  more  authorities  are  cited  to  the  same 
principle  in  the  very  excellent  brief  of  the  learned  counsel  of 
the  plaintiff  in  error.  But,  as  said  before,  it  is  self-evident 
that  such  a  jury  is  not  only  disqualified  from  trying  the 
accused  for  the  crime  charged,  but  to  force  the  accused  to  be 
tried  before  such  a  jury  is  a  denial  of  his  fight  to  a  jury  trial* 
so  clearly  protected  by  the  constitution  and  the  laws.  If  the 
grand  jury  are  unfit  jurors  to  try  the  accused,  on  the  ground 
that  they  have  formed  an  opinion  in  the  case,  and  expressed 
it  by  the  indictment  on  a  mere  ex  parte  examination  of  the 
evidence,  much  more  is  this  jury,  that  has  heard  all  the  evi- 
dence on  both  sides,  and  disagreed  in  their  opinions. 

2.  It  is  conceded  by  the  learned  attorney  general  that  neither 
the  minutes  of  the  clerk  nor  the  record  shows  that  the  prisoner 
was  present  in  court  when  the  verdict  of  guilty  4°*  was  ren- 
dered against  him  by  the  jury,  or  that  he  was  present  when 
the  sentence  was  pronounced  against  him,  or  immediately 
before,  or  that  he  was  asked  by  the  court  if  he  had  any  thing 
to  say  why  he  should  not  be  so  sentenced.  The  record  does 
not  show  that  he  was  present  at  any  time  during  the  trial  for 
the  crime,  except  when  he  was  arraigned  and  pleaded.  It 
was  his  constitutional  right,  that  he  may  not  waive,  to  be 
present  during  the  whole  trial,  and  "  meet  the  witnesses  face 
to  face/'  and  "to  be  confronted  with  the  witnesses  against 
him":  Amend.  Const,  of  U.  S.,  art.  6;  Wis.  Const.,  art.  1, 
sec.  7.  This  is  not  only  the  indispensable  right  of  the 
accused,  but  the  record  must  show  that  he  enjoyed  that  right, 
or  it  does  not  show  that  he  had  a  legal  and  constitutional 
•rial.  "In  felonies  the  record  must  show  the  defendant  to 
have  been  present  at  the  arraignment  and  testing  of  the 
jurors."  "  In  capital  cases,  if  not  in  all  felonies,  the  record 
must  show  that  the  defendant  was  present  at  the  trial,  ver- 
dict, and  sentence":  Wharton's  Criminal  Pleading  and  Prac- 
tice, sees.  545,  549.  The  crime  of  murder  is  still  a  capital 
crime  in  this  state,  because  so  recently  followed  by  the  death 
penalty:  People  v.  Perkins,  1  Wend.  91.  In  such  cases  "  the 
presence  of  the  prisoner  is  essential,  and  where  the  law 
requires  it  the  record  must  show  it":  1  Bishop's  Criminal 
Procedure,  sec.  1353;  Dougherty  v.  Commonwealth,  69  Pa.  St 
286;  Prine  v.  Commonwealth,  18  Pa.  St  103.  This  is  the 
rule  as  well  in  all  felonies:  Hooker  v.  Commonwealth,  13  Gratt 
763;  Dyson  v.  State,  26  Miss.  362;  Rolls  v.  State,  52  Miss.  391; 
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Bearden  v.  State,  44  Ark.  331;  Smith  v.  People,  8  Col.  457;. 
State  v.  /o/in^on,  35  La.  Ann.  208;  State  v.  Jon**,  61  Mo.  232; 
Shapoonmash  v.  t/mJed  States,  1  Wash.  Ter.  188;  Lovett  v. 
State,  29  Fla.  356;  Chitty  on  Criminal  Law,  414;  State  v. 
Burner,  25  Mo.  167;  State  v.  Matthews,  20  Mo.  55;  Clarke 
T.  5tote,  4  Humph.  254;  jltidraro  v.  State,  2  Sneed,  550; 
fta^t  v.  State,  8  Smedes  A  M.  722;  Hopt  v.  Ptopfo,  110 
U.  8.  574;  Sylvester  v.  State,  71  Ala.  17.  No  presumption 
will  be  indulged  41°  in  that  the  prisoner  was  present  if  the 
records  fail  to  show  it:  Douglass  v.  State,  3  Wis.  820;  Davie 
▼.  State,  38  Wis.  487.  This  is  held  as  to  the  arraignment  of 
the  prisoner,  but  his  presence  is  just  as  essential.  In  the  late 
case  of  Ball  v.  United  States,  140  U.  S.  118,  it  is  held  essential 
that  the  record  should  show  that  the  prisoner  was  present, 
and  asked  before  sentence  whether  he  had  any  thing  to  say 
why  sentence  should  not  be  pronounced  against  him.  The 
chief  justice  cites  Rex  v.  Harris,  1  Ld.  Raym.  267;  2  Hale 
P.  C.  401;  Comyn's  Digest  Indictment,  N;  2  Hawk.  P.  C, 
c.  48,  see.  22;  Wharton's  Criminal  Pleading  and  Practice,  sees. 
649-906;  Meaner  v.  People,  45  N.  Y.  1;  Dougherty  y.  Com- 
monwealth, 69  Pa.  St.  286;  1  Bishop's  Criminal  Procedure, 
sees.  275,  1293,  and  other  cases  cited  above.  This  case  is  of 
itself  the  highest  authority  as  to  this  constitutional  right  of  a 
prisoner  in  a  capital  case. 

The  learned  counsel  of  the  plaintiff  in  error  has  also  briefed 
this  question  very  ably  and  exhaustively,  and  has  made 
many  quotations  of  the  text  of  the  opinions  to  which  refer- 
ence may  be  made.  Many  of  the  above  authorities  also  hold 
that  no  presumptions  will  be  indulged  in  to  supply  the  record 
in  such  a  case,  and  that  there  is  no  waiver  of  the  right  less 
than  a  positive  and  personal  relinquishment  of  it,  and  this  I 
understand  to  be  the  effect  of  our  own  decisions.  The  learned 
attorney  general  has  cited  a  few  cases  that  seem  to  hold  the 
other  way,  but  they  are  certainly  against  the  great  weight  of 
authority  in  this  country  as  well  as  in  England.  These  great 
common-law  rights  have  been  made  constitutional  provisions 
in  the  various  states,  and  so  made  essential  and  paramount, 
and  also  indispensable  in  trials  for  capital  offenses  and  fel- 
onies. It  is  not  too  strict  to  hold  that  in  all  such  cases  the 
accused  must  be  present  in  court  to  meet  the  witnesses  face 
to  face,  and  to  test  the  jury,  and  when  the  verdict  is  ren- 
dered, and  be  asked  if  he  has  any  thing  to  say  why  the  sen- 
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tence  should  not  be  pronounced  against  him,  and  to  meet  his 
sentence,  411  and  also  still  more  important  that  he  have 
a  trial  u  by  an  impartial  jury."  These  are  great  constitu- 
tional safeguards  against  oppression  and  injustice  that  must 
not  be  abridged  or  compromised. 

By  the  Court.  The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  remanded  for  a  new  trial.  The  war- 
den of  the  state  prison  at  Waupun  will  deliver  the  prisoner 
to  the  sheriff  of  Ashland  county,  to  be  held  in  custody  by  him 
until  he  is  discharged  from  such  custody  according  to  law. 

Tbial— Jurors— Incompetency  op  on  Account  o»  Bias.— The  right  to 
unbiased  or  unprejudiced  jurori  is  an  inseparable  and  inalienable  part  of  the 
right  of  trial  by  jury:  Extended  notes  to  Commonwealth  ▼.  Brown*  9  Am.  8t 
Rep.  744,  and  8mith  r.  Eamee,  86  Am.  Deo.  521,  where  the  subject  is  tally 
treated. 

Trial — Right  o»  Accused  to  Be  Present. — A  prisoner  accused  of  felony 
must  be  arraigned  and  plead  in  person;  and  in  all  subsequent  proceedings 
he  must  appear  in  person,  and  not  by  attorney:  Sperry  v.  CommonvpeaUh,  9 
Leigh,  623;  33  Am.  Dec.  261;  Sneed  v.  State,  6  Ark.  431;  41  Am.  Dec  102, 
and  note;  HUl  v.  State,  17  Wis.  675;  86  Am.  Dec.  736,  and  note;  Younger  ▼. 
State,  2  W.  Va.  579;  98  Am.  Dec.  791;  State  v.  Kelly,  97  N.  C.  404;  2  An. 
St.  Rep.  299,  and  note;  State  v.  Hughes,  2  Ala.  102;  36  Am.  Dec.  41 1.  See, 
also  the  extended  notes  to  Warren  v.  State1  68  Am.  Dec  219,  and  Fight  r. 
State,  28  Am.  Dec  629. 
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Ltbel—  Written  Slander  Upon  Business. — A  letter  written  by  one  of  two 
dealers  advising  a  shipper  to  look  out  for  the  other  dealer  "that  yon 
are  shipping  milk  or  cream  to,  unless  yon  have  surety  for  your  goods, 
as  he  does  not  pay  any  of  his  shippers  any  thing,  and  he  sells  the  milk 
and  cream  for  about  what  it  costs  him,  and  the  shippers  are  the  losers,"* 
tends  directly  to  prejudice  such  dealer  in  bis  trade  and  business,  and  is 
libelous  per  se. 

Libel — Privileged  Communication — Written  Slander  Upon  Business. — 
A  letter  voluntarily  written  by  one  of  two  rival  dealers  acting  from 
motives  of  personal  gain  to  be  secured  through  the  injury  of  his  rival, 
warning  a  shipper  against  sending  goods  to  such  rival,  as  he  does  not 
pay  for  them,  is  not  a  privileged  communication,  and  a  mere  belief  ta 
the  truth  of  the  statements  contained  therein,  without  good  cause  for 
such  belief,  is  no  defense  to  an  action  for  libel. 

Libel — Damages. — A  verdict  for  damages  in  an  action  for  libel,  though 
large,  is  not  subject  to  change  on  appeal  unless  it  is  so  excessive  as  to 
create  the  belief  that  the  jury  were  misled  either  by  passion,  prejudice* 
or  ignorance,  and  that  the  court  abased  its  discretion  in  allowing  tho 
verdict  to  stand. 
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Libel  based  upon  the  following  letter: 

Office  of 

Hutchinson's  Milk  Depot, 

516  Grand  Avenue. 

Milwaukee,  May  18, 1891. 
C  B.  Lichtke,  Lannon,  Wis., 

Dear  Sir:  I  would  advise  you  to  look  out  for  the  man 
Brown  that  you  are  shipping  milk  or  cream  to,  unless  you 
have  surety  for  your  goods,  as  he  does  not  pay  any  of  his  ship- 
pers any  thing,  and  be  sells  the  milk  and  cream  for  about 
what  it  costs  him,  and  the  shippers  are  the  losers.  I  know  two 
men  he  owes  over  one  hundred  dollars  apiece.  Stop  and  see 
me  when  you  come  to  Milwaukee,  and  I  will  give  you  all  the 
information  you  want.  Stop  at  516  Grand  Avenue  and  ask 
for  me.  Yours  truly, 

A.  Vannaman. 

Verdict  and  judgment  for  plaintiff  two  thousand  five  hun- 
dred and  ninety-eight  dollars  and  seventy-seven  cents.  De- 
fendant appealed. 

V.  W.  Seely  and  N.  8.  Murphey,  for  the  appellant. 
Williams  and  May,  for  the  respondent. 

4*4  Cabsoday,  J.  The  plaintiff  and  the  defendant  were 
rivals  in  the  same  business  and  in  the  same  city.  The  mani- 
fest purpose  of  the  letter  of  May  13,  1891,  was  to  induce  the 
person  to  whom  it  was  sent  to  stop  selling  milk  and  cream  to 
the  plaintiff,  and  commence  Belling  the  same  to  the  defendant. 
In  other  words,  it  was  a  written  slander  upon  the  plaintiff  in 
his  trade  and  business;  and  as  such  it  tended  directly  to  pre- 
judice the  plaintiff  therein,  and  hence  was,  within  the  well- 
established  rules  of  law,  libelous  per  se,  though  not  imputing 
any  crime:  Gotbehuet  v.  Hubachek,  36  Wis.  515;  Spiering  v. 
Andrse,  45  Wis.  330;  80  Am.  Rep.  744;  Singer  ▼.  Bender,  64 
Wis.  169;  Muetze  v.  Tuteur,  77  Wis.  236;  20  Am.  St.  Rep.  115. 
It  follows  as  a  necessary  sequence  that  the  exceptions  to  the 
several  portions  of  the  charge  in  harmony  with  the  proposi- 
tion of  law  above  stated  must  be  overruled. 

Error  is  assigned  because,  in  submitting  the  second  ques- 
tion contained  in  the  special  verdict,  the  court  charged  the 
jury  that  "it  is  not  enough  for  the  defendant  to  testify  or  to 
show  to  you  that  he  believed  that  the  statements  made  by 
him  were  true.     He  must  have  had  good  reason  to  believe 
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that  the  charges  made  by  him  were  true.  The  mere  asser- 
tion by  him,  under  oath,  that  he  believed  them  to  be  true, 
without  having  good  cause  to  believe  that  they  were  true, 
will  not  exempt  him  from  liability."  The  court  then  sub. 
•mi t ted  it  to  the  jury  to  determine  whether  the  defendant 
had  good  reason  to  believe  the  statements  contained  in 
his  letter  to  be  true  or  not.  Counsel  contend  that  if  the 
4i*  defendant,  at  the  time  of  sending  the  letter  believed  such 
statements  to  be  true,  then  the  communication  was  priv- 
ileged, and  he  assigns  error  because  the  court  refused  to  give 
the  following  instruction:  "I  instruct  you,  as  a  matter  of 
law,  that  if  this  letter  of  May  13,  1891,  was  written  by  the 
defendant,  believing  it  to  be  true,  in  good  faith,  without 
malice,  then  it  was  a  privileged  communication,  and  this 
action  cannot  be  maintained.  It  is  the  end  of  the  case  if 
you  should  find  that  it  is  a  privileged  communication  under 
the  rule  that  I  have  given  you."  The  instruction  so  requested 
and  refused  seems  to  have  been  copied  almost  literally  from 
one  that  was  given  and  held  not  to  be  error  in  Rude  v.  Nam, 
79  Wis.  326,  24  Am.  St.  Rep.  717.  The  reason  for  such  rul- 
ing in  that  case  was  that  the  communication  there  involved 
was  conditionally  privileged.  This  is  apparent  from  what 
is  there  said  to  the  effect  that  counsel  on  both  sides  in  that 
case  agreed  to  the  rule  of  law  as  stated  by  Folger,  C.  J.,  in 
Hamilton  v.  Eno,  81  N.  Y.  122,  "that  it  is' for  the  court  to 
determine  whether  the  subject  matter  to  which  the  alleged 
libel  relates,  the  interest  in  it  of  the  author  of  it,  or  his  rela- 
tions to  it,  are  such  as  to  furnish  an  excuse;  but  that  the 
question  of  good  faith,  belief  in  the  truth  of  the  statement, 
and  the  existence  of  actual  malice,  remain  for  the  jury."  It 
was  there  further  said,  in  behalf  of  this  court,  that  "  under 
this  rule  the  question  whether  the  alleged  libel  was  condi- 
tionally privileged  was  a  mixed  question  of  law  and  fact,  to 
be  submitted  to  the  jury  under  the  charge  of  the  court.  That 
is  what  was  done  in  this  case  ":  Rude  v.  Nass,  79  Wis.  327; 
24  Am.  St.  Rep.  717.  In  the  leading  case  of  Wright  ▼. 
Woodgate,  2  Cromp.  M.  &  R.  577,  Parke,  B.,  said:  "The 
proper  meaning  of  a  privileged  communication  is  only  this: 
that  the  occasion  on  which  the  communication  was  made 
rebuts  the  inference  prima  facie  arising  from  a  statement  pre* 
judicial  to  the  character  of  the  plaintiff,  and  puts  it  upon  him 
to  prove  that  there  was  malice  in  fact — that  the  defendant 
was  *••  actuated  by  motives  of  personal  spite  or  ill-will. 
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independent  of  the  occasion  on  which  the  communication 
was  made."  This  language  was  expressly  sanctioned  by  Mr. 
Justice  Daniel  in  White  v.  Nicholh,  3  How.  287,  and  also 
in  a  recent  case  in  the  house  of  lords — Jenoure  v.  Delmege, 
(1891)  App.  Cas.  78. 

In  the  case  at  bar  the  trial  court  held  as  a  matter  of  law 
that  the  letter  mentioned  was  not  a  privileged  communica- 
tion, and  we  are  constrained  to  concur  in  such  ruling.  It 
does  not  appear  that  the  defendant  had  any  legitimate  inter- 
est in  the  business  conducted  by  the  plaintiff,  nor  in  the 
purchases  made  by  him  from  the  person  to  whom  the  letter 
was  addressed,  nor  was  he  under  any  obligation  or  duty  to 
make  the  communication,  nor  was  the  communication  made 
in  the  interest  of  the  public  or  good  morals,  but,  on  the  con- 
trary, the  defendant  wrote  and  published  the  letter  as  a  mere 
volunteer,  acting  from  motives  of  personal  gain  to  be  secured 
through  the  injury  of  a  rival  in  business.  It  certainly  does 
not  answer  the  description  of  either  the  second,  third,  or  fourth 
kinds  of  privileged  communications  mentioned  by  Mr.  Justice 
Daniel,  and  held  by  the  supreme  court  of  the  United  States, 
in  the  case  cited.  We  think  it  is  equally  clear  that  it  does 
not  fall  within  the  first  kind  there  defined  as  follows:  "  When- 
ever the  author  and  publisher  of  the  alleged  slander  acted  in 
the  bona  fide  discharge  of  a  public  or  private  duty,  legal,  or 
moral,  or  in  the  prosecution  of  his  own  rights  or  interests." 
We  find  no  error  in  the  charge  given,  nor  in  the  instruction 
refused.  Of  course,  a  mere  belief  in  the  absence  of  any  good 
reason  to  so  believe,  as  mentioned  in  the  portion  of  the  charge 
quoted,  would  not  be  available  as  a  defense. 

The  only  doubt  we  have  had  in  this  case  is  whether  we 
should  not  reverse  the  judgment  by  reason  of  the  excessive 
damages  found.  Had  the  trial  court,  in  the  exercise  of  the 
very  large  discretion  vested  in  it  in  such  cases,  set  aside 
457  the  verdict,  and  granted  a  new  trial  unless  the  plaintiff 
remitted  a  portion  of  such  damages,  we  should  have  felt  more 
certain  that  justice  had  been  done  between  the  parties:  Cor* 
coran  ▼.  Harran,  55  Wis.  125;  Baker  v.  Madison,  62  Wis.  149; 
Murray  v.  Buell,  74  Wis.  17.  But  we  cannot  say  that  the 
damages  found  are  so  excessive  as  to  create  the  belief  that 
the  jury  were  misled  either  by  passion,  prejudice,  or  igno- 
rance, and  that  the  court  abused  its  discretion  in  allowing 
the  verdict  to  stand;  and  hence,  within  the  adjudications  last 
cited,  we  do  not  feel  authorized  to  reverse  the  judgment  upon 
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that  ground.  "Besides,  the  trial  court  has  a  much  broader 
discretion  in  such  matters  than  this  court1':  HeddUa  ▼. 
Chicago  etc.  Ry.  Co.,  74  Wis.  259. 

Other  minor  exceptions,  mentioned  in  the  brief  of  counsel, 
must  be  regarded  as  overruled. 

By  the  Court.     The  judgment  of  the  superior  oourt  of 
Milwaukee  county  is  affirmed. 
A  motion  for  a  rehearing  was  denied  June  21,  1893. 


Libel— Publications  Injurious  to  One's  Business.—  Written  or  printed 
words  which  are  injurious  to  a  person  in  his  office,  profession,  or  calling,  or 
which  impeach  the  credit  of  any  merchant  or  trader,  are  libelous:  Hayes  v. 
Press  Co.,  127  Pa.  St  642;  14  Am.  St  Rep.  874,  and  note.  Language  is 
actionable  which  is  spoken  falsely  and  maliciously  conoerning  a  person  in 
his  lawful  business,  which  may,  or  does,  as  a  natural  consequence,  prevent 
htm  from  deriving  that  pecuniary  reward  which  probably  otherwise  he 
might  have  obtained:  Missouri  Pac  Ry.  Co.  v.  Richmond*  73  Tex.  568;  1* 
Am.  St  Rep.  794,  and  note.  Words  are  libelous  though  they  do  not  defame 
a  man  in  the  ordinary  sense,  if  they  affect  his  business  by  imputing  to  him 
incapacity  or  unfitness  for  its  management:  Moore  v.  Frond*,  121  N.  Y.  199; 
18  Am.  8t  Rep.  810. 

Libbl — Justification.— Belief  in  the  trnth  of  a  libelous  charge  does  not 
justify  its  publication  if  it  is  false  and  injurious  and  not  privileged:  King  v. 
Root,  4  Wend.  113;  21  Am.  Dec.  102,  and  note;  Edwards  v.  SanJom  Print* 
ing  Soc,  99  Cal.  431;  87  Am.  St  Rep.  70,  and  note;  Moor*  v.  Frame*,  121 
N.  T.  199;  18  Am.  St  Rep.  810  8ee  the  note  to  Missouri  Pac  Rw.  Co.  v. 
Richmond,  15  Am.  St  Rep.  802. 

Excxsarvs  VmRDiora— Setting  Asidb.— When  the  amount  of  a  verdict  is 
such  as  to  shook  a  sense  of  justice,  and  must  have  been  the  result  of  passion 
or  prejudice  on  the  jury,  the  judgment  reudered  in  accordance  with  it  will 
be  reversed  as  excessive:  Western  Union  TeL  Co.  v.  Houghton,  82  Tex.  661; 
27  Am.  St  Rep.  918;  Louisville  etc  R.  R.  Co.  v.  Minogut,  90  Ky.  869;  29  Am. 
8t  Rep,  378,  and  note;  Morgan  v.  Southern  Pac  Co.,  96  GaL  610;  19 
8t  Rep.  148,  and  note. 


MoQuaid  v.  Boss. 

[86  WnoONSlX,  492.] 

8ale§— Implied  WARBAirrr  that  Animal  Is  Not  Impotxft.— If  on  the  sals 
of  a  bull  both  parties  are  alike  destitute  of  knowledge  or  the 
forming  an  intelligent  judgment  whether  he  is  able  or  not  to 
his  kind,  and  there  is  no  misrepresentation  or  fraud,  and  no 
warranty,  no  warranty  is  implied  in  that  respect  merely  beoanao  a  Ml 
price  is  paid  for  the  animal  for  breeding  purposes,  and  the  seller  knows 
that  he  is  being  purchased  for  that  purpose. 

W.  J.  Hooper  and  Spensley  and  Mrflhon,  for  the  appellant 
J.  M.  Smith  and  Orion  and  Osborn,  for  the  respondent* 
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404  Pinnet,  J.     There  is  no  ground   for  contending  that 
the   plaintiff  in  purchasing  the  animal   in  question  either 
asked  the  opinion  or  judgment  of  the  vendors  in  respect  to  its- 
procreative  capacity,  nor  is  there  any  reasonable  or  rational 
ground  for  imputing  to  them  any  information  or  knowledge- 
on  that  subject  not  possessed  by  the  plaintiff,  although  they 
had  raised  the  bull  and  were  stock  breeders.    The  plaintiff 
saw  and  inspected  the  animal  before  he  made  the  purchase,, 
and  it  was  of  the  kind  he  desired  to  purchase.    It  is  a  well- 
understood  principle  of  the  common  law  in  England,  and 
almost  universal  in  this  country,  that  in  sales  of  personal 
property,  in  the  absence  of  express  warranty,  where  the  buyer 
has  an  opportunity  to  inspect  the  commodity  or  thing  sold, 
and  the  seller  is  guilty  of  no  fraud,  and  is  neither  the  manu- 
facturer nor  grower  of  the  thing  4**  he  sells,  the  maxim  caveat* 
emptor  applies.     This  is  the  rule  laid  down  in  Benjamin  on. 
Sales,  sec.  644;  Barnard  v.  Kellogg,  10  Wall.  888;  Jones  v. . 
Just,  L.  R.  8  4  b.  202.     In  Eagan  v.  Call,  34  Pa.  St.  236, . 
75  Am.  Dec.  653,  it  was  held  that  where  the  buyer  has  had. 
opportunity  of  examining  the  thing  sold  there  is  no  implied- 
warranty  by  the  seller  against  latent  defects  unknown  alike.- 
to  himself  and  to  the  purchaser. 

The  doctrine  of  implied  warranty  appears  to  be  founded  on 
an  actual  or  presumed  knowledge  by  the  vendor,  as  manufac- 
turer, grower,  or  producer,  of  the  qualities  and  fitness  of  the 
thing  sold  -for  the  purpose  for  which  it  was  intended  or  ia 
desired,  so  far  as  such  knowledge  is  reasonably  attainable. 
The  rule  must  be  held  to  have  a  rational  foundation,  and  to 
be  not  of  a  purely  arbitrary  character.  It  does  not  impute  to 
the  seller  knowledge  as  to  qualities  or  fitness  which  no  human 
foresight  or  skill  can  attain,  and  raise  an  implied  warranty  in 
respect  to  them  when  the  vendor  and  purchaser  are  in  equal 
condition  as  to  means  of  knowledge,  or  the  latter  must  have 
understood  from  the  nature  of  the  case  that  the  information,, 
experience,  and  knowledge  of  the  vendor  are  not  superior  to 
his  own.  The  case  we  are  considering  is  not  one  where  the 
buyer  can  be  said  necessarily,  or  at  all,  to  have  trusted  to  the 
judgment  or  skill  of  the  manufacturer,  grower,  producer,  or 
dealer,  instead  of  his  own:  Jones  v.  Just,  L.  R.  8  Q.  B.  202. 
Because  the  defendants  raised  the  bull  theysold  to  the  plain* 
tiff  they  are  not  chargeable  with  any  knowledge,  or  opinion 
even,  in  respect  to  a  matter  beyond  the  reasonable  scope  of 
human   knowledge,  namely,  whether  the  bull  would  prove* 
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impotent,  and  to  be  wholly  destitute  of  the  power  of  procreat- 
ing his  kind ;  and  hence  the  ground  of  presumed  or  reasonably 
imputed  knowledge  as  a  foundation  in  this  case  of  an  implied 
•warranty  wholly  fails. 

In  the  case  of  Whit*  r.  lfi/fer,  71  N.  Y.  118,  131,  27  Am. 
Sep.  13,  it  is  said,  in  relation  to  the  case  of  a  manufacturer, 
*hat  the  rule  ***  of  implied  warranty  "is  based  on  the  pre- 
sumed superior  knowledge  of  the  vendor,"  and  that,  in  the 
case  of  a  producer  or  grower  of  seeds,  there  seems  to  be  the 
same  reason  for  implying  a  warranty,  on  a  sale  of  seeds  by 
"the  grower,  that  they  are  not  defective  from  improper  culti- 
vation, as  to  imply  a  warranty  cf  freedom  of  defects  in  manu- 
facture on  a  sale  by  a  manufacturer  of  the  article  made  by 
bifiu    "The  grower  of  seeds  must  be  presumed  to  be  cog- 
nizant of  any  omissions  or  negligence  in  cultivation,  whereby 
-they  have  been  deteriorated  or  rendered  unfit  for  use";  as, 
in  the  case  cited,  in  relation  to  a  sale  of  cabbage  seed  which 
had  been  crossed  with  other  varieties,  and  rendered  impure 
by  being  raised  in  close  proximity  with  them.     In  Van  Wyck 
-v.  Allen,  69  N.  Y.  61,  25  Am.  Rep.  136,  cited  by  appellant's 
•counsel,  the  article  sold  was  represented  to  be  of  a  particular 
kind,  when  it  was  not,  and  there  was,  therefore,  an  express 
warranty.    In  Flick  y.  Wethcrbee,  20  Wis.  392,  the  decision 
went  not  upon  the  ground  of  implied  warranty,  but  that  the 
defendant  covenanted  to  supply  all  the  seed-corn   for   the 
gear's  cultivation,  which,  it  was  held,  required  him  to  furnish 
£Ood  seed-corn,  and  there  was,  besides,  evidence  of  an  express 
warranty.    The  case  of  Scott  v.  Reniek,  1  B.  Hon.  63,  35  Am. 
Dec  177,  in  which  it  was  held  that  the  law  implies  no  war* 
Tantyt  in  a  sale  of  a  Durham  cow,  that  she  will  prove  suitable 
for  breeding  purposes,  although  the  price  paid  for  her  indi- 
-cated  that  it  was  for  that  purpose  she  was  bought,  is  in  accord 
with  what  was  said  in  White  r.  Stelloh,  74  Wis.  435,  439,  on 
the  subject  of  implied  warranty  in  a  similar  case:  Barnes  t. 
Am,  81  Wis.  235. 

If  the  plaintiff  desired  to  guard  against  loss  from  the  con- 
-tingency  which  occurred,  he  should  have  exacted  an  express 
warranty  as  a  condition  of  his  purchase.  Where,  as  in  this 
case,  both  parties  were  alike  destitute  of  knowledge  or  the 
means  of  forming  an  intelligent  judgment  whether  the 
3>ull  would  be  able  or  not  to  generate  his  kind,  and  there  *** 
was  no  misrepresentation  or  fraud,  and  no  express  warranty, 

think  no  warranty  can  be  implied  in  that  respect  merely 
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because  a  full  price  was  paid  for  a  bull  for  breeding  purposes, 
and  the  seller  knew  he  was  being  purchased  for  that  purpose. 
The  plaintiff  was  rightly  nonsuited. 

By  the  Court.    The  judgment  of   the   circuit   court    is 
affirmed.  

•  

8ales — Ware  a  ntt — Wbbr  Not  Implied.— On  the  tale  of  a  ball  calf  at 
the  age  of  three  months,  apparently  free  from  defects,  and  present  to  the 
view  of  the  purchaser,  it  cannot  be  held  that  his  sterility  existed  at  the  time 
of  his  sale,  and  that  there  was  an  implied  warrauty  that  at  maturity  he 
would  possess  the  power  of  procreation:  White  v.  SteUoli,  74  Wis.  436.  The 
law  implies  no  warranty  in  the  sale  of  a  Durham  cow  that  she  will  prove 
suitable  for  breeding  purposes,  although  the  price  paid  for  her  indicates  that 
it  was  for  that  purpose  that  she  was  bought:  Scott  v.  Renick,  1  B.  Mon.  63; 
35  Am.  Deo.  177,  and  note.  Upon  the  sale  of  a  live  cow  by  a  farmer  to 
butchers  there  is  no  implied  warranty  that  she  is  fit  for  food,  though  he 
knows  that  they  buy  her  for  that  purpose:  Howard  v.  Emerson,  110  Mass. 
3'20;  14  Am.  Rep.  608;  Bartiett  v.  Hoppocl;  34  N.  Y.  118:  88  Am.  Dec.  428, 
and  note.  When  there  is  no  express  warranty,  and  a  vendor  sells  a  thing 
as  sound  which  is  unsound— has  a  latent  defect  unknown  to  him — he  is 
not  answerable  to  the  buyer:  Westmoreland  v.  Dixon,  4  Hay  w.  223;  9  Am. 
Dec.  763,  and  note;  Eagan  v.  Call,  34  Pa.  St.  230;  75  Am.  Dec.  653,  and 
note;  Weimer  v.  Clement,  37  Pa.  St.  147;  78  Am.  Dec.  411,  and  note.  No 
warranty  it  implied  from  a  sound  price  on  an  executed  sale  of  a  chattel, 
and  if  there  is  no  fraud  or  express  warranty,  the  buyer  takes  the  risk  of  the 
quality  and  condition  of  the  article:  Moses  v.  Mead,  1  Deuio,  378;  43  Am. 
Dec.  676,  and  note;  Johnston  v.  Cope,  3  Har.  &  J.  89;  5  Am.  Deo.  423;  Dean 
v.  Mason,  4  Conn.  428;  10  Am.  Dec.  162,  and  note.  The  doctrine  of  the 
principal  case  will  be  found  discussed  in  the  extended  notes  to  Emerson  v. 
Brigham,  6  Am.  Dec  118;  Fairbank  Canning  Co.  v.  MeUtger,  16  Am.  St.  Rep* 
768;  and  the  note  to  Beater  v.  Bast,  11  Am.  St.  Rep.  879. 


Statb  v.  Eaton. 

(86  Wisconsin.  587.] 

JtoGMBNTS— O&VBB  PoB  IH  DlTOROB  PROCEEDINGS— RSTROAOHTl  EfTEOT 

O*. — An  order  for  judgment  in  divorce  proceedings  does  not  affect  the 
statms  of  the  parties,  nor  render  them  capable  of  contracting  marriage 
with  third  persons;  and  the  judgment,  when  afterwards  entered,  cannot 
operate  to  make  an  act  of  sexual  intercourse  adultery  whioh  was  not  a 
crime  when  committed,  or  if  then  a  crime,  to  make  it  one  of  a  higher 
grade. 

J.  M.  Clancey,  assistant  attorney  general,  for  the  state. 

0.  E.  Sutherland  and  J.  J.  Dick,  for  the  defendant 

Mt  Lyon,  C.  J.    The  defendant  was  tried  in  the  municipal 
court  of  Milwaukee  county  on  an  information  charging  him 
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wiv  "".-*  r-t  —  *  :f  1 1  ^'-rrj  x::h  :-:.e  L-»u:se  Gray,  and  was  con- 
t-  .:ti  T;  *:.?:  .  .  i^j*  :_nTlwtioc  it  was  es^eMial  that  the 
i-  -  Ji.i:  s*-  :~'i  -it*  leen  a  n-irri^i  man  when  the  alleged 
:r-  -*•»  ▼!*  :  •  -_  n_  tt-ri.  I:  is  ;1  .r^*;d  in  tLe  information  that 
-•*  ▼u  •  _r-  the  Ia-."iI  L-5*.  -nd  of  Letitia  Eaton,  and  it  was 
p-.^-i  ;=.  t_*  tri-tl  tL-t  It:. re  tLe  .  Leged  adultery  was  com- 
x*.r.£C  a  z-i-r.  -_rr  c=rr._::-r  was  jerfwruied  between  him' and 
:c*  Le-t-t-a  :f-;»r.  I:  was  also  proved  that  said  Letitia  had 
n-^ti'ire  j.ir:_I-y  intermarried  with  one  Joseph  Pfleger, 
▼  _o  is  mU  I.-!  g.  i'.i  h*i  c::n:~er.ced  and  prosecuted  an 
a:i.  :c  :.r  a  i..:rre  a£*:nst  said  Joseph  in  the  superior  court 
gc  X:L*:  -ire  c:  .n:r.  **•  That  action  was  tried,  and  the 
•••:  in  f  lei  £ni:rzs  of  fact  sustaining  her  cause  of  action,  and 
cr  Ir -f-I  that  a  j  -  izm«rr. :  of  divorce  ai.d  for  alimony  be  entered 
a^cr-i-  ^ly.  No  j -dement  was  entered  upon  such  fiudings 
and  order  until  m:re  than  two  and  one-half  years  later,  when 
j^  lament  was  entered  as  of  the  date  of  such  findings  and 
crier.  Eefire  snch  j-Jgment  was  entered,  the  attempted 
intermarriage  between  defendant  and  Letitia  occurred. 

The  ju  ige  of  the  municipal  court  has  duly  reported  the 
case  to  this  court  for  its  decision  upon  the  following  question: 
**Was  Letitia  Primer  capable  of  contracting  marriage  with 
tLe  defendant  at  the  time  the  ceremony  was  performed?" 
The  quest; :n  must  be  answered  in  the  negative.  An  order 
for  judgment  is  not  a  judgment.  Notwithstanding  the  order 
in  the  P2eger  divorce  case,  the  parties  continued  to  be  hus- 
band and  wife  for  the  two  and  one-half  years  and  more  which 
intervened  after  the  order  was  made,  and  before  the  judgment 
was  actually  entered  pursuant  thereto,  I£  for  any  purpose, 
the  judgment  of  divorce,  when  entered,  took  effect  from  the 
date  of  the  order  therefor  (a  proposition  not  here  determined), 
it  could  not  operate  to  make  an  act  a  crime  which  was  not  a 
crime  when  committed,  or,  if  then  a  crime  of  one  grade,  to 
make  it  a  crime  of  a  higher  grade.  To  hold  otherwise  would 
be  to  violate  the  most  fundamental  principles  of  law  estab- 
lished for  the  protection  of  persons  charged  with  crime.  It 
is  unnecessary  to  cite  authorities  in  support  oi^  or  to  argue,  eo 
plain  a  proposition. 

By  the  Court.  The  question  submitted  for  our  decision  is 
answered  in  the  negative,  and  the  municipal  court  advised  to 
arrest  judgment  and  discharge  the  defendant.  It  will  be  so 
certified  to  that  court. 
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Marmagk  ahd  DivoBOK-BnncT  of  Judgment  For  Divo&d,  Whether 
Retroactive.— A  decree  of  divorce  does  not  relate  beck,  bat  takes  effect 
only  from  the  date  of  the  judgment:  Alt  v.  Banholter,  89  Minn.  611;  12  Am. 
St.  Rep.  681,  and  note;  Van  Ctotfr.  Burtu,  118  N.  T.  549;  16  Am.  St.  Rep. 
782,  and  note.  A  judgment  of  divorce  beoomes  effective  at  the  time  of  it: 
rendition,  although  it  is  not  entered  by  the  clerk  until  a  subsequent  dates 
Estate  of  Cook,  77  Cal.  220;  11  Am.  St  Rep.  267,  and  note;  JktaU  o/  JVW 
mum,  76  CaL  213;  7  Am.  St.  Rep.  146. 


Smith  v.  Sohreiner. 

(86  Wisconsin,  19.] 

Judgments — Appeal— Estoppel. — A  mere  appeal  does  not  affect  a  judgment 
as  a  bar  to  another  action. 

Bu&hneU  and  WathinB,  for  the  appellant 
Carter  and  Burns,  for  the  respondent. 

*°  Orton,  J.  Dr.  Jehiel  H.  Hyde  executed  his  last  will 
and  testament  November  20,  and  died  December  7,  1869,  in 
Grant  county,  this  state.  The  will  was  duly  probated,  and 
one  Addison  Burr,  named  as  executor  in  the  will,  was  duly 
appointed,  and  made  his  final  settlement  in  January,  1870, 
and  there  remained  in  his  hands,  after  payment  of  all  the 
debts,  the  sum  of  seven  thousand  three  hundred  and  thirteen 
dollars  and  sixty-one  cents,  which  amount,  by  the  order  of  the 
county  court,  was  paid  over  to  Mrs.  Sarah  Hyde,  the  widow 
of  the  testator,  according  to  the  will. 

By  the  will  all  of  the  estate  of  the  testator,  real  and  per- 
gonal, was  devised  and  bequeathed  to  his  wife,  the  said 
Sarah,  u  to  have  and  to  hold  during  her  natural  life,  unless 
ehe  should  again  marry,  in  which  case  she  shall  forfeit  all 
right  to  the  personal  estate  that  may  remain,  and  all  right  91 
to  the  real  estate  or  the'  proceeds  thereof.  The  personal  esta  te, 
before  such  remarriage,  she  may  dispose  of  as  her  necessities 
may  require,  or  as  her  judgment  may  dictate  to  be  right  and 
•expedient."  She  was  authorized  and  empowered  to  sell  and 
-convey  the  homestead,  and  have  the  use  of  the  proceeds  dur- 
ing her  natural  life.  "  On  her  remarriage  or  death  all  the 
personal  estate  that  mfey  remain  unexpended,  and  all  the  real 
estate  or  proceeds  thereof,  shall  be  equally  divided  among  the 
•children  of  the  testator's  brother  of  full  blood."  There  was 
a  bequest  or  legacy  of  feix  hundred  dollars  to  the  plaintiff, 
Julia  Smith,  wife  of  Dr.  C.  Stoddard  Smith,  to  be  paid  at  the 
time  of  the  final  distribution  of  the  estate* 
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that  smid  Sarah  Hyde,  the  widow  of  the  testator, 
disposed  of  nearly,  or  qoite  all,  of  the  per- 
estate  which  came  to  her  hands  under  the  will,  to  the 
eafd  Jzll%  Srr.Tih.  the  said  plaintiff,  and  to  her  husband,  the 
•sii  Dr.  C  Stoddard  Smiui,  of  the  value  of  five  or  six  thou- 
sand drllars.  The  appellant,  as  the  administrator  of  the 
estate  <u  b+mis  *^v  brought  suit  in  equity  against  the  said 
Jzlia  and  -  C.  S:odiard  Smith  in  the  circuit  court  of  the 
United  States,  for  the  northern  district  of  the  state  of  Illinois, 
aboat  Hay  17, 1556,  for  the  purpose  of  compelling  them  to 
account  for  such  part  of  the  estate  as  came  to  their  hands  by 
and  through  the  said  Sarah  Hyde  as  aforesaid,  and  pay  the 
same  over  to  him  as  administrator  de  bonis  non  of  said  estate. 
On  the  final  hearing  of  said  suit  said  court  dismissed  the 
complaint  therein  on  its  merits,  for  want  of  equity,  and  said 
judgment  still  remains  unreTersed  on  the  records  of  said 
court.  It  was  held  in  said  suit  that  the  above  clause  of  the 
will  clothed  Mia.  Sarah  Hyde,  the  said  widow  of  the  testator, 
with  the  full  power  of  disposition  of  the  personal  estate,  and 
that  such  disposition  thereof  by  her,  in  her  lifetime,  to  the 
said  Julia  Smith  and  her  husband,  was  absolute  and  binding 
on  the  residuary  legatees.  The  said  administrator  de  bonis 
non  **  thereupon  appealed  from  said  judgment  to  the 
supreme  court  of  the  United  States,  where  said  appeal  is 
still  pending,  and  no  supersedeas  was  granted  thereon. 

This  action  is  brought  by  the  said  Julia  Smith  to  recover 
her  said  legacy  of  six  hundred  dollars,  and  the  said  admin- 
istrator de  bonis  non  has  answered,  setting  up  that  the  plain- 
tiff has  already  in  her  hands  said  five  or  six  thousand  dollars 
she  received  from  the  said  Mrs.  Sarah  Hyde  as  aforesaid,  as 
a  part  of  said  estate,  which  should  be  applied  to  the  full  pay- 
ment of  said  legacy.  The  plaintiff  sets  up  the  said  judg- 
ment in  bar  of  this  defense  as  res  adjudicate  of  the  same 
matter  and  between  the  same  parties;  and  the  circuit  court 
so  held,  and  rendered  judgment  against  the  appellant  for 
said  six  hundred  dollars,  less  fifty-nine  dollars  and  twenty- 
five  cents  already  paid,  with  interest  from  October  1,  1889. 

The  main  question  on  this  appeal  is  therefore  whether  said 
judgment  is  a  bar,  notwithstanding  said  appeal.  This  ques- 
tion has  not  been  directly  decided  by  this  court.  Neuman  v. 
State,  76  Wis.  112,  seems,  however,  to  decide  the  principle. 
Proceedings  were  taken  before  the  village  board  to  revoke 
the  license  of  Neuman  to  sell  liquors  in  the  village  of  Bloom* 
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ington.  The  board  entered  an  order  revoking  his  license* 
He  took  the  case  to  the  circuit  court  on  certiorari,  and  tha~ 
circuit  court  affirmed  the  order.  He  then  appealed  from 
that  judgment  to  this  court,  and  while  the  appeal  was  pend- 
ing he  was  prosecuted  for  selling  liquor  without  license  dur- 
ing the  time  of  his  license  if  it  had  not  been  revoked;  and 
the  question  was  whether  the  order  of  the  board  did  not  con- 
tinue in  force,  so  as  to  make  such  selling  illegal,  notwith- 
standing the  certiorari  and  the  appeal,  and  this  court  held 
that  it  did,  and  that  his  conviction  was  legal.  The  order  of" 
the  board  was  in  the  nature  of  a  final  judgment,  and  con- 
tinued in  force  after  a  certiorari  to  the  circuit  court,  and 
after  an  appeal  to  this  court  from  the  judgment  of  the  circuit 
court  affirming  the  order  of  the  **  board.  If  this  case  wa» 
correctly  decided,  and  as  long  as  it  remains  the  law  of  that 
case,  it  is  difficult  to  see  how  this  court  can  hold  that  ai* 
appeal  from  any  final  judgment  affects  the  force  and  con- 
clusiveness of  the  judgment  as  ree  adjudicata  and  as  a  bar  to 
another  action,  for  the  principle  appears  to  be  precisely  the- 
same  in  both  cases.  What  would  be  the  effect  upon  the- 
judgment  if  a  supersedeas  or  stay  of  proceedings  had  been 
.granted  we  need  not  inquire,  for  there  was  neither  in  this 
case. 

In  many  of  the  states,  and  perhaps  in  most,  it  is  held  that 
an  appeal  destroys  the  effect  of  a  judgment  as  res  adjudicatar 
and,  while  pending,  the  judgment  cannot  be  pleaded  in  bar  to* 
another  action  for  the  same  cause  between  the  same  parties*. 
The  learned  counsel  of  the  appellant  cite  many  of  these  cases* 
But  on  the  other  hand,  in  many  of  the  states  the  courts  of 
equal  credit  and  respectability  hold  otherwise,  and  we  think 
with  better  reason.     In  2  Black  on  Judgments,  section  685,  the- 
learned  author  says:    '*  Reasonable  as  this  view  appears,  ik 
must  be  admitted  that  it  is  opposed  by  a  settled  line  of  deci- 
sions in  numerous  other  states."     "In  the  federal  practice  & 
writ  of  error  to  the  circuit  court  does  not  have  the  effect,, 
pending  the  proceedings,  to  suspend   the   operation  of  the* 
judgment  as  a  bar  or  estoppel":    2  Black  on  Judgments,  sec~ 
510,  citing  Oregonian  Ry.  Co,  v.  Oregon  Ry.  &  Nav.  Co.,  27 
Fed.  Rep.  277.     This  being  a  judgment  of  a  federal  court,, 
this  practice  should  have  weight  in  deciding  its  effect  after 
an  appeal. 

In  New  York,  by  repeated  decisions,  an   appeal  does  not 
affect  the  judgment  as  an  estoppel:  Parkhurst  v.  Berdell,  HO 
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N.  Y.  386;  6  Am.  St  Rep.  384;  Sage  v.  Harpending,  49  Barb. 
166.    Such  is  the  settled  doctrine  in  Indiana:    Burton  v. 
Burton,  28  Ind.  342,  and  many  other  cases.    See,  also,  Young 
T.  Brehe,  19  Nev.  879;  8  Am.  St.  Rep.  892;    Bank  of  North 
America  ▼.  Wheeler,  28  Conn.  433;  73  Am.  Dec.  683;  Faber  v. 
Movey,  117  Mass.  107;  19  Am.  Rep.  398;  Planters1  Bank  v. 
Calvit,  3  Smedes  &  M.  143;  41  Am.  Dec.  616;  Scheible  v.Slagle, 
*9  Ind.  328;  Allen  v.  Mayor,  **  9  Ga.  286;  Pawe  v.  Scfren**- 
4adylns.  Co.,  11  R.  I.  411;  Cloud  v.  TPt&y,  29  Ark.  80.    Suffice 
it  to  say  that  in  very  many  of  the  leading  states  this  is  the 
settled  doctrine;  and  Mr.  Freeman  (Freeman  on  Judgments, 
-sec.  828)  seems  to  think  that  is  the  prevailing  doctrine  of 
the  courts,  and  that  the  oases  which  hold  otherwise  are  excep- 
tional.   Many  of  the  cases  which  seem  to  hold  otherwise  are 
in  admiralty,  or  on  orders,  or  depending  on  statutes.    There 
is  a  strong  reason  in  favor  of  the  rule,  in  order  to  discourage 
or  prevent  a  multiplicity  of  actions  between  the  parties  for 
the  same  cause  wherever  possible.     "Nemo  debet  bis  vexari  pro 
una  et  eadem  causa"    There  is  no  good  reason  why  a  mere 
appeal  from  the  judgment  should  suspend  the  operation  of 
this  rule.    The  party  should  await  the  result  in  the  tribunal 
he  has  selected,  before  vexing  his  adversary  with  other  suits 
for  the  same  cause.     By  any  other  rule,  judgments  in  the 
same  controversy,  and  appeals  thereon,  may  be  numberless. 
We  prefer  to  hold,  therefore,  that  a  mere  appeal  does  not 
-affect  the  judgment  as  a  bar  to  another  action,  sustained  as 
it  is  by  reason  and  such  respectable  authorities.    This  hold- 
ing disposes  of  all  the  matters  in  defense  of  the  action,  with- 
out which  the  plaintiff  was  entitled  to  recover.    The  circuit 
court  properly  found  that  the  defendant,  as  administrator  de 
bonis  non>  has  in  his  hands  twelve  hundred  dollars,  money 
belonging  to  said  estate,  and  that  there  is  no  -reason  why 
a  division  of  the  estate  should  not  be  made  among  the  chil- 
dren of  the  testator's  brother  according  to  the  will. 

By  the  Coubt.    The  judgment  of  the  circuit  court    is 
affirmed.  __ 

Judgments — Appeal— Estoppbl. — The  California  doctrine  is  that  a  jiidg* 
•tnent  from  which  a  right  of  appeal  exists  oannot  support  a  plea  of  ret 
judicata:  Brown  ▼.  Campbell,  100  Cal.  635;  SS  Am.  8t.  Rep.  314;  and 
Nnftzger  r.  Gregg,  99  Cal.  83;  37  Am.  St  Rep.  23.  But  see  the  extended 
note  to  the  latter  case,  where  this  subject  is  discussed  at  length,  and  in 
which  the  doctrine  of  the  principal  case  is  sustained,  and  that  of  Um  Cali- 
fornia oases  denounced. 
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[86  WlKONKN,  81.] 

Adoption — ISmor  of. — A  statutory  proceeding  of  adoption,  not  according 
to  the  eoane  of  the  common  law,  when  legally  conducted,  utterly  ter- 
minate all  relations  between  the  minor  and  his  legitimate  parents. 

Adoption — Notice  to  Parent. — An  order  of  adoption  based  on  the  aban- 
donment of  a  minor  child  by  his  parent,  is  not  conclusive  against  the 
latter  if  issued  without  notice  to  him  of  the  proceeding,  and  an  oppor- 
tunity given  to  defend  against  them. 

Action  by  plaintiff  to  recover  damages  for  being  deprived 
of  the  services  of  his  minor  daughter,  and  for  the  alienation  of 
her  affections  from  him.  Plaintiff  appealed  from  a  judgment 
dismissing  his  complaint. 

Q.  W.  Foster,  for  the  appellant. 

Simon  Gillen,  for  the  respondent. 

*T  Pinney,  J.  It  is  not  disputed  but  that  a  father  has 
dominion,  by  right,  over  his  minor  children,  nor  that  such 
primary  right  may  be  lost  or  forfeited  by  him  by  abandon- 
ment, neglect,  or  abuse.  The  right  of  the  parent  is  not  abso- 
lute and  unconditional.  The  necessities  and  well-being  of 
the  social  state  enter  so  largely  into  the  question  of  the  domin- 
ion and  control  of  the  parent  over  his  child  that,  in  the  inter* 
est  of  society  and  the  physical  and  moral  necessities  of  the 
child,  the  entire  subject  is  one  of  appropriate  legislation, 
providing  in  what  manner  the  parent  may  be  deprived  or 
restrained  in  the  exercise  of  his  natural  rights  by  reason 
of  neglect,  abandonment,  or  abuse.  All  this  is  well  estab- 
lished by  approved  text-writers  and  numerous  adjudications: 
Sciiouler  on  Domestic  Relations,  sec.  248;  Milwaukee  Industrial 
School  v.  Milwaukee  County,  40  Wis.  328;  22  Am.  Rep.  702; 
Sheers  v.  Stein,  75  Wis.  44;  Petition  of  Ferrier,  103  111.  367; 
42  Am.  Rep.  10;  Cincinnati  House  of  Refuge  v.  Ryan,  87  Ohio 
St  197;  Farnham  v.  Pierce,  141  Mass.  208;  65  Am.  Rep.  452; 
Clark  v.  Bayer,  32  Ohio  St.  299;  30  Am.  Rep.  593.  The  prin- 
ciple stated  in  these  cases  finds  expression  in  the  provision 
of  our  statute  (sec.  3964)  that  "the  father  of  the  minor,  if 
living,  and  in  case  of  his  death,  the  mother,  while  she  remains 
unmarried,  being  themselves  respectively  competent  to  trans* 
act  their  own  business,  and  not  otherwise  unsuitable,  shall  be 
entitled  to  the  care  and  custody  of  the  person  of  the  minor." 
The  state  intervenes  only  upon  the  destitution  and  necessity 
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of  the  child,  and  in  all  cases  of  controverted  right  to  its  cus- 
tody its  welfare  is  a  matter  of  primary  consideration. 

M  Questions  in  relation  to  the  care  and  custody  of  minor 
children,  by  reason  of  their  being  neglected,  or  for  other  cause, 
whereby  they  are  committed  to  industrial  schools  or  houses  of 
refuge,  or  other  like  institutions,  where  the  interference  with 
parental  custody  is  temporary  merely,  and  which  do  not 
change  the  status  or  adjudicate  Anally  upon  the  right  of  the 
parent  to  its  custody,  are  materially  different  from  the  proceed- 
ing under  consideration.  In  the  case  of  Milwaukee  Industrial 
School  v.  Milwaukee  County,  40  Wis.  339, 22  Am.  Rep.  702,  it  was 
said  that  the  statute  in  that  case  "  operates,  so  to  speak,  upon 
the  child  in  personam,  without  citing  the  parent  or  guardian 
by  the  proceeding  or  by  the  commitment.  It  appears  to  us 
quite  obvious,  upon  familiar  principles,  that  the  parent  or 
guardian  is  not  precluded  by  the  commitment  from  asserting 
any  right  to  the  custody  and  care  of  the  child  which  he  may 
afterwards  be  able  to  establish The  commitment  dur- 
ing minority  binds  the  child  only,  not  the  parent  or  guardian, 
when  competent  to  fulfill  towards  the  child  the  duties  assumed 
by  the  state."  But  the  proceeding  by  adoption  here  in  ques- 
tion is  a  mere  statutory  proceeding  not  according  to  the  course 
of  the  common  law,  and,  when  legally  conducted,  has  a  much 
broader  scope,  and  utterly  terminates  all  relations  between 
the  minor  and  his  legitimate  parents.  "A  child  so  adopted 
shall  be  deemed,  for  the  purposes  of  inheritance  and  succession 
by  such  child,  custody  of  the  person,  and  right  of  obedience 
by  such  parents  by  adoption,  and  all  other  legal  consequences 
and  incidents  of  the  natural  relation  of  parents  and  children, 
the  same  to  all  intents  and  purposes  as  if  such  child  had 
been  born  in  lawful  wedlock  of  such  parents  by  adoption. 
....  The  natural  parents  of  such  child  shall  be  deprived  by 
such  order  of  adoption  of  all  legal  rights  whatsoever  respect- 
ing such  child,  and  such  child  shall  be  freed  from  all  legal 
obligations  of  maintenance  and  obedience  to  such  natural 
parents":  Rev.  Stats.,  sec.  4024.  The  statute  (sec.  *•  4022) 
requires  that  such  order  shall  be  made  upon  petition,  and 
shall  not  "  be  made  without  the  written  consent  of  the  living 
parents  of  such  child,  unless  the  court  shall  find  that  one  of 
the  parents  has  abandoned  the  child  or  gone  to  parts  unknown, 
when  such  consent  may  be  given  by  the  parent,  if  any,  having 
the  care  of  the  child.  In  case  where  neither  of  the  parents  is 
living,  or,  if  living,  h  ive  abandoned  the  child,  such  consent 
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may  be  given  by  the  guardian  of  such  child,  if  any.  If  such 
child  has  no  guardian,  such  consent  may  be  given  by  any-  of 
the  next  of  kin  of  such  child,  or,  in  the  discretion  of  the  court, 
by  some  suitable  person  to  be  appointed  by  the  court."  The 
order  is  required  to  recite  the  facts  of  the  case,  and  to  declare 
that  from  and  after  its  date  such  child  shall  be  deemed,  to 
all  intents  and  purposes,  the  child  of  the  petitioners;  and  by 
such  order  the  name  of  such  child  may  be  changed  to  that  of 
such  parents  by  adoption,  and  the  statute  gives  the  order  the 
effect  already  stated. 

The  proceedings  and  order  of  adoption  relied  on  by  the 
defendant  do  not  recite  or  show  any  consent  of  either  the 
parents  of  the  child,  Mary  Scbiltz,  or  by  any  of  her  next  of 
kin  or  her  guardian,  to  such  adoption,  but  of  Jacob  Imig, 
"duly  appointed  by  the  court  for  that  purpose";  but  the 
proceedings  recite  that  the  plaintiff  had  abandoned  her,  and 
that  her  mother  was  dead.  There  is  nothing  whatever  to 
show  that  any  notice  was  ever  given  to  the  plaintiff  to  ap- 
pear and  defend  against  the  application,  or  assert  his  natural 
rights,  or  that  he  appeared  at  the  hearing;  but  the  inference 
from  the  record  is  quite  to  the  contrary.  Although  it  is  too 
well  settled  to  admit  of  dispute  that  the  father  can  recover 
for  the  loss  of  the  services  of  bis  minor  child,  against  any  one 
causing  such  loss  {Booney  v.  Milwaukee  Chair  Co.,  65  Wis. 
397),  the  proceeding  in  question  was  held  by  the  court  conclu- 
sive evidence,  by  judicial  decision,  that  he  had  abandoned  his 
daughter  Mary,  and  that  by  virtue  40  of  the  alleged  order  of 
adoption  he  had  been  lawfully  deprived  of  the  right  to  her 
services,  of  all  legal  rights  whatsoever  respecting  her,  and 
that  she  was  free  from  all  natural  filial  relations  to  her  father, 
although  he  had  had  no  notice  of  the  charge,  or  time  and  place 
of  hearing,  and  no  opportunity  whatever  to  defend  against  it, 
and  although  he  had  been  condemned  without  a  hearing,  and 
denied  the  charge  of  abandonment  in  his  complaint  in  this 
action.  The  circuit  court  held  the  charge  of  abandonment 
conclusively  established  by  the  order  of  adoption,  and  dis- 
missed his  complaint. 

The  contention  that  the  county  court  could,  without  notice 
to  the  plaintiff,  or  opportunity  to  him  to  defend  against  the 
charge  of  abandonment,  grant  an  order  depriving  the  plain* 
tiff  of  his  most  sacred  natural  rights  in  respect  to  his  child,  so 
jealously  guarded  and  protected  by  the  laws,  offends  against 
all  our  ideas  respecting  the  administration  of  justice,  and  is 
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oppoaed  to  the  principles  which  lie  at  the  foundation  of  all 
judicial  iij  ■>■■!■  not  onecntiillj  despotic  in  their  character 
and  w***-*«  of  procedure.     It  ifl  provided  by  the  fourteenth 
amendment  to  the  constitution  of  the  United  States  that 
"no  state  shall  ....  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law."     Due  process  of 
law,  as  applied  to  judicial  proceedings,  includes  a  charge 
before  some  judicial  tribunal,  and  notice  to  the  party  in  some 
form,  either  actual  or  constructive,  and  an  opportunity  to 
appear  and  produce  evidence  in  his  defense,  and  be  heard 
fay  himself  or  counsel.     To  proceed  to  adjudicate   in  the 
abeenee  of  notice  to  the  party  M  would  be  contrary  to  the 
first  principles  of  the  social  compact,  and  of  the  right  of 
administration  of  justice":    McVeigh  v.    United   States,   11 
Wall.  2*7.    In   Windsor  t.  McVeigh,  93  U.  &  277,  it  is  held 
that  "whenever  one  is  assailed  in  hie  person  or  his  prop- 
erty, there  he  may  defend;   for  the  liability  and  the  right 
are  inseparable.      This  is  a  principle  of   natural  justice, 
**    recognised  as  such   by  the  common  intelligence   and 
conscience  of  all  nations.     A  sentence  of  the   court  pro- 
nounced against  a  party  without  hearing  him  or  giving  him 
an  opportunity  to  be  heard,  is  not  a  judicial  determination  of 
his  rights,  and  is  not  entitled  to  respect  in  any  other  tribunal. 
That  there  must  be  notice  to  the  party  of  some  kind,  actual 
or  constructive,  to  a  valid  judgment  affecting  Li6  rights,  is 
admitted.    Until  notice  is  given  the  court  has  no  jurisdiction 
in  any  case  to  proceed  to  judgment,  whatever  its  authority 
may  be,  by  the  law  of  its  organisation,  over  the   subject 
matter.'1      These  are  familiar  principles,  existing    before, 
and  secured  by  the  fourteenth  amendment,  and  they  are  sus- 
tained by  a  vast  number  of  adjudicated  cases,  and  a  wealth  of 
argument  and  illustration  with  which  it  is  not  necessary  to 
extend  a  judicial  opinion.     The  cases  all  hold  a  consistent 
rule  on  this  fundamental  point     The  paramount  law  of  the 
land  condemns  the  proceeding  here  in  question,  and  it  is 
impossible  to  justify  or  sustain  it.    We  have  not  been  referred 
to  a  single  adjudicated  case  which  holds  that  such  an  order 
as  this  is  valid,  as  against  the  claim  of  the  natural  father  to 
the  services  of  his  minor  child,  or  as  affording  any  evidence 
that  he  has  abandoned  it     Certainly,  nothing  iB  gained  by 
saying  that  the  proceeding  is  one  quasi  in  rem,  for  in  all  such 
notice  to  the  party  to  be  affected  and  bound,  either  actual  or 
constructive,  is  absolutely  essential.     Nor  is  it  material  that 
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tbe  order  may  be  set  aside  on  petition,  appeal,  or  certiorari. 
The  fact  still  remains  that,  as  to  the  father,  the  order  is  a  mere 
nullity,  and  may  be  disregarded  as  such  whenever  and  wherever 
it  comes  in  question  as  against  him  or  as  affecting  bis  rights. 
But  the  order  in  question  may  well  be  held  valid  as  against 
the  minor  child,  as  in  the  case  of  the  commitment  to  the 
industrial  school  of  Milwaukee:  Milwaukee  Industrial  School 
v.  Milwaukee  Co.,  40  Wis.  328;  22  Am.  Rep.  702.  The  judg- 
ments and  decisions  of  a  judicial  tribunal  are  conclusive  and 
secure  against  collateral  4*  attack  only  when  the  tribunal 
rendering  them  had  jurisdiction  of  the  subject  matter  and  of 
the  parties  to  be  affected  by  them.  By  reason  of  the  want  of 
jurisdiction  of  tbe  person  of  the  plaintiff,  the  proceeding  in 
question  established  nothing  as  against  him,  and  is  no  evi- 
dence that  he  abandoned  his  ohild.  That  question  remains 
open,  therefore,  for  trial  upon  the  issue  tendered  by  the  com- 
plaint. No  other  point  was  raised  or  discussed,  and  it  follows 
that  the  judgment  of  the  circuit  court  dismissing  the  plaintiff's 
complaint  is  erroneous,  and  must  be  reversed. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 


Adoption:  For  a  full  discussion  of  this  subject,  see  Van  Matrs  t.  Saniey, 
148  UL  630;  anfe,  p.  196,  and  extended  note. 


Hart  v.  Citizens'  Insurance  Company. 

(86  Wisconsin,  77.] 

Imsubancb — Limitation  of  Action  on  Policy. — A  provision  in  an  insurance 
policy  that  no  action  shall  be  sustained  to  recover  a  claim  thereunder 
"  unless  commenced  within  twelve  months  next  after  the  fire,"  limits 
the  time  within  which  such  action  may  be  commenced  to  twelve  months 
from  the  date  of  the  fire,  and  not  from  the  time  when  liability  is  fixed 
and  a  right  of  action  accrues  to  the  insured. 

Ihsurancb — Application  of  Statute. — A  provision  in  an  insurance  policy 
that  no  action  shall  be  sustaiued  thereon  "unless  commenced  within 
twelve  months  next  after  the  fire,"  is  not  affected  by  a  statute  providing 
that  no  insurance  policy  shall  contain  a  provision  that  bo  action  shall 
be  brought  thereon* 

Reed,  Qrace%  Rock  and  Reed,  for  the  appellant 

J,  B.  Douglas,  for  the  respondent. 

* 
*•  Winslow,  J.    The  action  is  upon  a  policy  of  insurance 

issued   by  defendant  November   11,  1890,  upon   plaintiff's 
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dwelling-house.  There  is  no  dispute  as  to  the  facts.  The 
boose  was  burned  March  5, 1891.  Proofs  of  loss  were  served 
Mat  1,  1S91,  being  within  the  time  required  by  the  policy. 
The  defendant  refused  payment  May  9,  1891,  and  plaintiff 
commenced  this  action  May  3,  1892,.  nearly  fourteen  months 
after  the  fire. 

The  policy  contained  provisions  requiring  immediate  notice 
of  lose,  proofs  within  sixty  days  after  the  fire,  examination  of 
the  assured  under  oath,  if  desired,  snd  appraisal  in  case 
of  disagreement  as  to  amount  of  loss;  also  the  following: 
**  This  company  shall  not  be  held  to  have  waived  any  provi- 
sion or  condition  of  this  policy,  or  any  forfeiture  thereof,  by 
any  requirement,  act,  or  proceeding  on  its  part  relating  to  the 
appraisal,  or  to  any  examination  herein  provided  for;  and  the 
loss  shall  not  become  payable  until  sixty  days  after  the  notice, 
ascertainment,  estimate,  and  satisfactory  proof  of  the  loss 
herein  required  have  been  received  by  this  company,  includ- 
ing an  award  by  appraisers  when  appraisal  has  been  required. 
No  suit  or  action  on  this  policy  for  the  recovery  of  any  claim 
shall  be  sustained  in  any  court  of  law  or  equity  until  after 
full  compliance  by  the  insured  with  all  the  foregoing  require- 
ments, nor  unless  commenced  within  twelve  months  next  after 
the  fire." 

It  was  held  by  the  circuit  court  that  the  action  was  barred, 
l>ecause  not  commenced  within  twelve  months  next  after  the 
date  of  the  fire,  and  plaintiff  appeals. 

**  It  is  well  settled  that  a  clause  in  a  contract  limiting 
the  time  within  which  an  action  maybe  commenced  thereon, 
to  a  time  shorter  than  that  allowed  by  the  statute  of  limita- 
tions, is  valid.  The  question  here  is  whether  the  expression 
"twelve  months  after  the  fire"  means  what  it  says,  or  some 
1 1nner  else.  It  is  to  be  noticed  that  the  parties  here  have  not 
used  t lie  expression  **  after  the  loss  occurs."  Had  this  been 
the  language  u-ed,  it  might  reasonably  be  claimed,  upon 
authority,  that  the  "loss  occurs,"  not  at  the  date  of  the  lire, 
hut  when  the  loss  is  ascertained  and  established,  and  the  right 
to  bring  an  action  exists.  The  decisions  in  favor  of  this  doc- 
trine are  numerous:  Steen  v.  Niagara  F.  Ins.  Co.y  89  N.  Y. 
315;  42  Am.  Rep.  297;  Spare  v.  Home  Aft**.  Ins.  Co.,  17  Fed. 
Rep.  568;  Chandler  v.  St.  Paul  etc.  Ins.  Co.,  21  Minn.  85;  18 
Am.  Rep.  385;  Ellis  v.  Council  Bluffs  Ins.  Co.,  64  Iowa,  507; 
Miller  v.  Hartford  F.  Ins.  Co^  70  Iowa,  704;  German  Ins.  Co. 
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▼.  Fairbank,  32  Neb.  750;  29  Am.  St  Rep.  459;  Barber  v. 
Wheeling  Fire  etc.  Ins.  Co.,  16  W.  Va.  658;  37  Am.  Rep.  800. 

There  are,  however,  many  decisions  to  the  contrary: 
Chamber*  v.  Atlas  In*.  Co.,  51  Conn.  17;  50  Am.  Rep.  1; 
Johnson  v.  Humboldt  Ins.  Co.,  91  111.  92;  33  Am.  Rep.  47; 
Fvilam  v.  New  York  Union  Ins.  Co.,  7  Gray,  61 ;  66  Am.  Dec. 
462;  Glass  v.  Walker,  66  Mo.  32;  Bradley  v.  Phoenix  Ins.  Co., 
28  Mo.  App.  7;  Virginia  F.  &  M.  Ins.  Co.  v.  Wells,  83  Va.  736; 
Peoria  Sugar  Refilling  Co.  v.  Canada  F.  &  M.  Ins.  Co.,  12 
Ont.  App.  418;  Blair  v.  Sovereign  Ins.  Co.,  19  N.  S.  372; 
Traveler's  Ins.  Co.  v.  California  Ins.  Co.,  1  N.  Dak.  151; 
Schroeder  v.  Keystone  Ins.  Co.,  2  Phila.  286. 

Other  cases,  bearing  more  or  less  directly  on  the  question, 
might  be  cited  upon  either  side  of  the  proposition.  It  seems 
apparent  that  it  can  hardly  be  said  that  the  great  weight  of 
authority  is  on  either  side.  It  is  a  case  where  there  are  two 
directly  opposing  lines  of  authorities,  both  very  respectable 
in  numbers  and  weight.  It  was  claimed  by  appellant  that 
this  court  had  substantially  approved  of  the  H0  affirmative 
view  of  the  proposition  in  Killips  v.  Putnam  F.  Ins.  Co.,  28 
Wis.  472,  9  Am.  Rep.  506,  and  Black  v.  Winneshiek  Ins.  Co., 
31  Wis.  74.  Examination  of  these  cases  shows  that  this 
court  expressly  declined  to  pass  upon  this  question.  The 
principle  laid  down  in  them  is  simply  that  if  the  insurance 
company,  by  its  acts,  induces  the  insured  to  suspend  his 
proceedings  and  delay  action  on  the  policy,  the  time  elapsing 
during  such  delay  so  caused  should  not  be  reckoned  as  a  part 
of  the  time  limited  for  the  bringing  of  the  action.  It  is  an 
application  of  the  familiar  principle  of  estoppel. 

Doubtless,  the  tendency  of  so  many  courts  to  construe  the 
term  "loss"  as  meaning  the  time  when  liability  was  fixed, 
induced  many  insurance  companies  to  substitute  the  word 
"fire,"  as  in  the  policy  before  us.  It  would  seem  as  if  the 
phrase  "  twelve  months  next  after  the  fire"  was  susceptible 
of  but  one  meaning;  yet  the  courts  have  disagreed  upon  this 
question  also.  In  the  following  cases  it  has  been  held  that 
the  word  "  fire"  is  to  be  construed  as  meaning,  not  the  date 
of  the  fire,  but  the  time  when  liability  is  fixed  and  an  action 
accrues  to  the  insured:  Friezen  v.  Allemania  F.  Ins.  Co.,  30 
Fed.  Rep.  352;  Hong  Sling  v.  Royal  Ins.  Co:,  7  Utah,  441; 
Case  v.  Sun  Ins.  Co.,  83  Cal.  473. 

On  the  other  hand,  the  following  cases  hold  that  the  limita- 
tion begins  to  run  from  the  date  of  the  fire:  Steel  v.  Phenix 
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Ins.  Co.,  47  Fed.  Rep.  863;  State  Ins.  Co.  v.  Meesman,  2  Wash. 
459 j  26  An j.  St.  Rep.  870;  McElroy  v.  Continental  Ins.  Co.*  48 
Kan.  200;  St<ite  Ins.  Co.  v.  Stoffels,  48  Kan.  205;  King  v.  Water* 
town  hie.  Co.,  47  Hun,  1. 

It  is  noticeable  that  all  of  the  three  cases  above  cited 
which  hold  that  "  fire"  means  the  time  when  liability  is  fixed 
rely  for  authority  upon  the  cases  which  construe  the  word 
"  loss"  as  having  such  meaning.  No  attention  seems  to  have 
been  given  to  the  fact  that  the  word  u  fire  "  has  been  substituted 
for  the  word  u  loss/'  It  is  also  noticeable  that  in  the  case  of 
Case  v.  Sun  Ins.  Co.,  83  Cal.  473,  the  facts  81  were  that  the 
insured  was  compelled  to  submit  to  examination  by  the  com- 
pany, and  to  produce  books,  bills,  and  invoices,  and  that  he 
complied  with  these  requirements  as  rapidly  as  he  was  able, 
but  was  unable  to  fully  comply  therewith  until  more  than 
thirteen  months  after  the  fire,  or  a  month  after  the  expiration 
of  the  time  limited  for  bringing  ?uit.  Here,  certainly,  was  a 
clear  case  of  estoppel.  The  company,  by  its  own  acts,  had 
postponed  the  time  when  a  cause  of  action  accrued  until  after 
the  limitation  had  run,  and  should  clearly  be  denied  the  right 
to  rely  upon  the  limitation:  See,  to  this  effect.  Thompson  v. 
Phen'.x  Ins.  Co.}  136  U.  S.  287.  The  cases  of  Friezen  v.  Alle- 
mania  F.  Ins.  Co.>  30  Fed.  Rep.  352.  and  Hong  Sling  v.  Royal 
Ins.  Co.,  7  Utah,  441,  are,  however,  direct  authorities  to  the 
effect  that  " twelve  months  after  the  fire"  means  twelve 
months  after  the  liability  is  fixed.  The  argument  in  support 
of  this  view  is,  briefly,  that  all  clauses  bf  the  policy  must  be 
construed  together;  that  there  are  clauses  which  necessitate 
the  making  of  proofs,  the  submission  of  the  assured  to  exam- 
ination if  required,  the  production  of  books  and  papers,  and 
the  submission  of  the  question  of  the  amount  of  loss  to  apprais- 
ers, all  of  which  things  will  consume  time;  and,  furthermore, 
the  loss  not  being  payable  until  sixty  days  after  the  amount 
is  fixed,  it  may  happen  that  more  than  twelve  months  may 
elapse  after  the  date  of  the  fire  before  the  company  can  be 
sued;  and  thus  the  plaintiff's  action  may  be  cut  off  entirely 
if  a  literal  meaning  is  to  be  given  to  the  words.  The  deduc- 
tion is  that  the  parties  cannot  have  meant  what  they  said  in 
the  clause  under  consideration,  but  must  have  meant  some 
thing  else,  which  they  did  not  say. 

We  cannot  assent  to  this  line  of  reasoning.  It  does  vio- 
lence to  plain  words.  It  smacks  too  strongly  of  making  a 
contract  which  the  parties  did  not  make.    It  construes  where 
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there  is  no  room  for  construction.  Plain,  unambiguous  word* 
which  can  have  but  one  meaning  are  not  subject  •*  to  construe- 
tion.  "Twelve  months  next  after  the  fire"  has  one  certain* 
meaning,  and  but  one.  It  can  have  no  other.  It  may  well 
be  that  the  insurer  may  by  his  acts  waive  the  limitation,  or 
estop  himself  from  insisting  on  it,  as  held  in  the  cases  of 
KiUips  v.  Putnam  F.  Ins.  Co.,  28  Wis.  472,  9  Am.  Rep.  506, 
Black  v.  Winne$hiek  Ins.  Co.,  81  Wis.  74,  and  Thompson  v. 
Pktnix  Ins.  Co.,  186  XJ.  8.  287;  but  the  invocation  of  this  prin- 
ciple does  no  violence  to  the  contract  of  the  parties.  There 
is  no  element  of  estoppel  present  here,  however.  The  defend- 
ant company  have  done  nothing  which  has  induced  the- 
insured  to  suspend  proceedings  or  delay  his  actiort.  They 
notified  him  at  once  on  the  receipt  of  his  proofs  that  they 
denied  liability.  They  did  not  require  him  to  do  any  thing. 
He  had  nearly  ten  months  in  which  to  bring  his  soiU  By 
(Sailing  to  do  so  he  mast  be  held  to  b*  barred  by  his  contract. 
The  provieiort  6f  stttfon  1975  of  the  Revised  Statute*,  to 
the  effect  that  fid  foftufftfice  policy  shall  edntain  a  provision 
that  no  action  or  suit  shall  be  brought  thereon,  is  not  appli- 
cable, beeause  the  dause  under  oon#id«ratk>n  im  plainly  not 
raoh  a  provision. 

By  the  Court.    Judgment  affirmed. 

inBUJUHC*— Limitation  of  Actio*  ox  Policy.— Where  a  policy  of  fire- 
insurance  contains  a  stipulation  that  no  action  upon  the  polioy  shall  bo  sus- 
tained  union  commenced  within  six  months  after  the  time  tho  firo  shall  have 
occurred,  tho  period  of  limitation  begins  to  run  from  the  date  of  tho  firo, 
although  tho  policy  also  provides  that  no  loss  shall  become  duo  and  payable 
until  proof  of  loss  is  made  and  examined  into  by  tho  insurance  oompany: 
8m$  Im  G+  v.  Msumcm,  9  Wash;  459;  2B  Am.  St.  Re>  870,  and  attended 
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[86  WVOOKIEN*  128.] 

Jpdootjts-  fruupnra-- "Duly  Givnr  ob  Madi.h— Under  a  statute  pro- 
viding that  in  pleading  a  judgment  of  a  court  of  special  jurisdiction,  ft 
shall  not  bo  necessary  fo  state  the  faots*  conferring  jurisdiction^  buv  sttcn 
judgment  may  be  stated  to  have)  boon  duly  given  of  nmdev  *■»  allegation 
thai  plaintiff  recovered  a  judgment  against  defendant*  and  that  it  Was 
duly  docketed,  is  equivalent  to  an  allegation  that  such  judgment  was 
"duly  given  or  made." 

Plsadiho— ImtTAtfo*  ov  Exsootioh.—  An  allegation  in  a  complaint  that  oft 
a  certain  day  execution  was  in  duo  form  issue*  upon  a*  certain  juds^nfta* 
UL  Sc  Rw*-  Vol.  XXXIX.  -68 
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to  the  sberift  and  duly  returned  by  said  sheriff  wholly  unsatisfied,  suf- 
ficiently shows  that  legal  execution  has  been  issued  on  such  judgment 
and  returned  unsatisfied. 

Tlmadisq— Remedy  at  Law— Dcmusbke  Ofti  Tjwus.— When  the  subject 

matter  of  an  action  is  of  equitable  cognianoe,  a  demurrer  en  tarns  does 

not  go  to  too  point  that  the  plaintiff  has  an  adequate  remedy  at  law, 

but  only  raises  the  question  whether  the  complaint  states  a  causa  of 

~    action  in  equity. 

Bemxdy  at  Law— Estopfbl.—  The  mere  fact  that  one  has  a  remedy  at  law 
it  not  enough  to  bar  him  from  proceeding  in  equity,  even  when  the  ques- 
tion is  properly  raised  by  the  pleadings,  unless  such  remedy  is  an  ade- 
quate remedy. 

Cbkditors'  Bill— Right  to  Maintain.— When  a  judgment  debtor  has 
fraudulently  transferred  personal  property,  and  the  fraudulent  trans- 
feree has  collected  and  appropriated  to  his  own  use  money  from  the 
sals  of  part  of  such  property,  the  judgroeut  creditor  may,  after  the 
return  of  an  execution  unsatisfied,  maiutain  a  creditor's  bill  in  equity, 
though  part  of  such  property  is  yet  in  the  possession  of  the  fraudulent 
vendee,  and  might  be  levied  upon. 

OasDiToae  Box  to  Collect  Bastardy  Jroamirr. — A  creditor's  mil  may 
he  maintained  in  equity  to  collect  a  judgment  recovered  by  a  plaintiff 
in  bastardy  proceedings  against  the  father  of  her  child,  after  she  has 
resorted  to  and  exhausted  the  specific  remedy  given  by  statute  for  the 
collection  of  auch  judgment  without  being  able  to  make  it  available  at 
law. 

Cun>rrom'a  Bill.— Thi  Nature,  Purpose,  ahd  Soon  of  a  creditor's  bin 
is  merely  to  bring  into  exercise  the  equitable  powers  of  the  oeurt  to 
enforce  the  satisfaction  of  a  judgment  by  means  of  an  equitable  execu- 
tion, because  execution  at  law  cannot  be  had. 

Creditor's  Bill — Attack  on  Fraudulent  Conveyavcb. — In  a  suit  by 
creditor's  bill  to  collect  a  judgment  recovered  by  a  mother  in  bastardy 
proceedings  against  the  father  of  her  child,  she  may  attack  conveyances, 
made  by  him  prior  to  the  recovery  of  such  judgment,  on  the  ground 
that  they  were  made  to  hinder,  delay,  and  defraud  her  in  the  collection 
of  any  judgment  which  she  might  recover. 

Creditor's  Bill.  Plaintiff  recovered  a  judgment  in  bag* 
lardy  proceedings  against  the  defendant,  Julius  M.  Jorges, 
for  the  recovery  of  two  hundred  and  fifty  dollars,  and  certain 
yearly  payments  thereafter.  Said  defendant  failed  to  comply 
with  suoh  judgment,  was  committed  to  the  county  jail,  and 
subsequently  duly  discharged.  Afterwards,  executions  were 
•duly  issued  upon  said  judgment,  and  duly  returned  by  the 
sheriff  wholly  unsatisfied.  A  few  days  before  said  judgment 
was  rendered,  the  defendant,  Julius,  transferred  to  his  father, 
Henry  Jorges,  a  stallion,  two  colts,  and  a  number  of  accounts, 
being  all  the  property  then  owned  by  said  Julius  exempt  from 
tale  under  execution.  After  the  return  of  the  executions 
unsatisfied,  plaintiff  filed  his  creditor's  bill,  alleging  the  facts 
above  stated,  and  that  the  transfer  was  made  to  hinder,  delay, 
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and  defraud  the  creditors  of  said  Julias,  and  particularly  said 
plaintiff,  and  prayed  that  "such  sale  be  set  aside,  and 
declared  null  and  void,  and  that  the  defendants  be  adjudged 
to  account  for  all  moneys  collected  by  them,  or  either  of  them, 
upon  the  accounts  and  demands  mentioned,  and  for  the  pro- 
ceeds of  the  sale  of  any  of  said  property,  and  that  the  same 
be  paid  oyer  to  a  receiver,  and  be  applied  in  payment  of  said 
judgment.  Defendants  answered  by  general  denial.  Plain- 
tiff recovered  judgment  and  defendants  appealed. 

H.  W.  Chynowethy  for  the  appellants. 

Erdall  and  Swansea  and  John  M.  Olin,  for  the  respondent' 

***  Cassoday,  J.  There  is  no  question  but  what  the 
municipal  court  had  jurisdiction  of  the  bastardy  proceeding 
against  the  defendant  Julius:  Rev.  Stats.,  sec.  2515.  That 
court  is  made  by  statute  a  court  of  record,  with  a  seal:  Rev. 
Stats.,  sec.  2515.  And  the  general  provisions  of  law  which 
were  in  force  relative  to  circuit  courts  and  the  actions  and 
proceedings  therein,  unless  inapplicable,  and  the  rules  of 
practice  for  **4  circuit  courts,  are  by  the  statute  made  appli- 
cable to  such  municipal  court;  and  its  rules  of  practice  and 
proceedings  are  thereby  required  to  conform,  as  near  as  prac- 
ticable, to  the  rules  and  practice  of  the  circuit  courts:  Rev. 
Stats.,  sec  2516.  Upon  the  trial  of  such  cause,  the  issue  is 
whether  the  accused  is  guilty  or  not  guilty;  and  if  found 
guilty,  he  is  thereupon  to  be  adjudged  the  father  of  the  child, 
and  to  stand  chargeable  with  its  future  maintenance  in  such 
sum  and  in  such  manner  as  the  court  directs,  and  also  for  all 
expenses  incurred  by  the  mother  for  the  lying-in  and  attend- 
ance of  her  during  her  sickness,  and  also  for  the  care  and 
support  of  the  child  from  the  time  of  its  birth,  and  for  the 
costs  of  the  prosecution,  as  ascertained  and  fixed  by  the  court 
and  inserted  in  the  judgment:  Rev.  Stats.,  sec.  1535.  If  such 
father,  upon  the  rendition  of  such  judgment,  fail  to  give  bond 
as  required  by  the  statute,  then  he  must  be  committed  to  the 
county  jail  until  he  complies  with  and  performs  such  judg- 
ment or  is  otherwise  discharged  according  to  law:  Rev.  Stats-, 
sec.  1536.  After  such  father  has  been  so  imprisoned  for  ninety 
•days  he  may,  pursuant  to  the  statute,  be  discharged  accord- 
ing to  law:  Rev.  Stats.,  sec.  1537.  Upon  being  so  discharged 
from  such  imprisonment,  the  court  may,  on  motion  of  the 
mother  of  the  child,  from  time  to  time,  order  execution  to 
issue  against  such  father  for  such  sum  as  may  at  any  time 
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beooms  due  thereon  and  remain  unpaid:  Rev.  Stats.,  see. 
1538.  8ucb  are  aome  of  the  provisions  of  the  statutes  under 
which  it  is  olaimed  that  judgment  in  each  bastardy  proceed- 
ing was  rendered  against  the  defendant  Julius,  and  npon 
which  ha  was  so  committed  to  jail  and  discharged,  and  there- 
upon two  such  executions  isened  thereon  against  him,  and 
were,  respectively,  returned  wholly  unsatisfied  before  the  com- 
mencement of  this  action. 

1.  Upon  the  trial,  counsel  for  the  defendant  objected  to  any 
evidence  under  the  complaint,  and  he  now  contends  that  the 
complaint  is  fatally  defective  in  not  alleging  a  1S*  valid  judg- 
ment in  the  bastardy  proceeding.  The  statute  provides,  in 
effect,  that  in  pleading  a  judgment  of  a  court  of  special  juris- 
diction it  shall  not  be  necessary  to  state  the  facts  conferring 
jurisdiction,  but  such  judgment  may  be  stated  to  have  been 
dmly  given  or  made,  and  thai  if  such  allegation  be  contro- 
verted the  party  pleading  shall  be  bound  to  establish  on  the 
trial  the  facts  conferring  jurisdiction:  Rev.  Stats.,  sec.  2673. 
Here  the  complaint  alleges,  in  effect,  that  on  the  day  named 
"  in  an  action  for  bastardy,  in  which  the  above-named  plain- 
tiff was  the  complaining  witness,  the  said  RoSetta  A.  Pierstoff 
recovered  a  judgment  m  the  municipal  court  fbt  Dane  county 
against  the  defendant*  Jutius  ML  Jbigea,  in  which  it  was 
adjndged"  as  mentioned  in  the  foregoing  statement,  and  that 
on  the  day  named  u  said  judgment  was  duly  docketed  by  the 
clerk  of  cfcid  municipal  court"  Sucfe  allegations  are  not 
denied  by  the  answer  of  eithe*  of  the  defendants,  nor  any  one 
of  them.  On  the  contrary,  such  Allegations  rfre  inferential!/ 
admitted*  by  referring  to  "said  judgment"  as  an  existing, 
valid  judgment  Such  being  the  state  of  the  itecord,  we  can- 
not hold  the  Complaint  defective  in  tfhe  particular  mentioned. 
On  the  contrary,  we  think  the  allegation  quoted  is  equivalent 
to  stating  that  such  judgment  had  been  "duly  given  or  made." 

%  The  objection  that  the  complaint  does  not  show  that  a 
legal  execution  had  been  issued  on  the  judgment,  and  returned 
unsatisfied,  is  equally  untenable.  It  is  alleged  that  upon  the 
day  named  "an  execution  was,  in  due  form  of  law,  issued 
against  said  defendant,  Julius  M.  Jorges,  upon  said  judgment, 
to  the  sheriff,"  and  "that  said  execution  was  duly  returned 
by  said  sheriff  ....  wholly  unsatisfied." 

3.  It  is  contended  that  the  plaintiff  had  an  adequate 
remedy  at  law.  But  no  such  issue  is  raised  by  the  answer. 
Counsel  contends  that  his  objection  to  any  evidence  under 
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1M  the  complaint  did  ndse  the  question,  and  in  support  of 
flucb  contention  he  pitas  Truetu*  of  KUbow*  Lodge  v.  JSTiJ- 
6oum,  74  Wia,  452;  MacUy  v.  MicUUUtUr,  77  Wis.  210.  But 
in  each  of  those  caw  the  question  was  raised  by  regular 
demurrer.  This  court  has  repeatedly  held  that  "where  the 
subject  matter  of  an  action  is  of  equitable  cognisance,  a 
demurrer  ore  tonus  does  not  go  to  the  point  that  the  plaintiff 
has  an  adequate  remedy  at  law,  but  only  raises  the  question 
whether  the  complaint  states  a  cause  of  action  in  equity": 
Sherry  v.  Smith,  72  Wis.  839;  Becker  v.  Trichcl,  80  Wis.  484, 
4.  But  counsel  for  the  defendants  contends  that  the  cause 
of  action  alleged  is  not  of  equitable  cognizance-  The  claim 
ie  that  either  of  the  executions  might  have  been  levied  on 
the  property  still  in  the  possession  of  the  fraudulent  vendee, 
Henry  Jorges.  But  the  sale  from  Julius  to  Henry  was  not 
an  absolute  nullity.  It  was  binding  between  the  parties,  and, 
at  most,  voidable  at  the  instance  of  those  having  debts  or 
rights  of  action  against  Julius.  The  return  of  the  sheriff  was 
presumptive  evidence  that  none  of  the  property  fio  held  by 
Henry  belonged  to  Julius:  Rev.  Stats.,  sees.  3029,  3780.  If 
the  sheriff  had  any  reasonable  doubt  as  to  the  ownership  of 
euch  property,  or  as  to  its  liability  to  be  taken  on  the  execu- 
tion, then  he  was  not  obliged  to  levy  thereon  unless  the  plain- 
tiff indemnified  him  against  any  damages  he  might  sustain 
by  reason  of  such  levy:  Rev.  Stats.,  sec.  2986.  Possibly,  and 
we  may  say  probably,  the  plaintiff  was  unable  to  giv«e  such 
security.  Was  she  thereby  prevented  from  enforcing  her  judg- 
ment? The  mere  fact  that  a  party  has  a  remedy  at  law  is 
not  enough  to  bar  him  from  proceeding  in  equity,  even  when 
the  question  is  properly  raised  by  the  pleadings,  unlees  *uch 
remedy  is  an  adequate  remedy.  The  statute  deplares  that 
••  whenever  any  execution  against  the  property  of  any  judg- 
ment debtor  shall  have  been  issued  ppo?  a  judgment  far  the 
payment  of  tWf  money,  And  shaJU  her*  beep  returned  upfiati#- 
fied  in  whole  pr  in  part,  the  judgjnent  cteditor  »ay  cpinpienpe 
an  action  against  jw&h  judgjuftnt  dftbtar,  *pd  any  ott*r  per- 
son, to  compel  the  disfioyery  of  any  property  <yr  thiqg  in 
action,  belonging  to  sjach  jjidgwenj  debtor,,  and  of  any  prop- 
erty, money,  pr  .thpj^g  i?  action  due  or  held  in  trust  for  hjlm, 
and  to  prevent  *he  transfer"  (thereof,  etc.:  Bey.  Stats.,  epp. 
3029.  This  istatu jtc^  P  pan  the  rqtuw  of  su$h  ijtecutioos  wholly 
unsatisfied,  seems  tto  have  given  to  the  plaintiff  the  right  to 
file  and  prosecute  this  creditor's  biJJ,  notwithstanding  the  fact 
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thai  the  stallion  still  remained  in  the  open  possession  of  the 
defendant  Henry.  Bat,  even  if  this  were  otherwise,  yet  since 
it  stands  confessed  that  the  fraudulent  vendee,  Henry  Jorges, 
collected  and  appropriated  to  his  own  use  one  hundred  and 
five  dollars  on  the  accounts,  and  received  and  appropriated 
to  his  own  use  fifty  dollars  on  the  sale  by  him  of  the  two 
colts,  there  can  be  no  serious  doubt  but  that  the  plaintiff  was 
authorised  to  proceed  by  this  creditor's  bill  to  reach  such 
things  in  action;  and  hence,  in  any  view,  the  case  was  to  that 
extent  one  of  equitable  cognizance,  and,  the  court  of  equity 
having  taken  cognizance  of  the  cause  for  that  purpose,  it  was 
justified  in  going  further  and  granting  relief  as  to  the  stal- 
lion: Peck  v.  School  Dist.,  21  Wis.  516;  Hebard  v.  Ashland 
County,  65  Wis.  145;  Sherry  v.  Smith,  72  Wis.  342;  Crump  v. 
IngersoU,  47  Minn.  179. 

5.  It  is  contended  that  a  resort  to  equity  to  collect  a  bas- 
tardy judgment  is  not  permissible;  that  in  such  a  case  the 
two  parties  are  equally  at  fault;  and  that  equity  will  not  help 
the  one  at  the  expense  of  the  other.  The  answer  is,  that  the 
statute  gives  to  the  mother  of  the  child  a  right  of  action 
against  the  father  of  the  child  for  her  own  benefit  and  protec- 
tion: Baker  v.  State,  65  Wis.  54.  The  judgment  is  manifestly 
based  upon  a  statutory  right  of  action,  and  must  therefore, 
until  satisfied,  be  regarded  as  the  conclusive  evidence  of  an 
existing  indebtedness. 

t9S  6.  The  able  counsel  for  the  defendant  goes  still  further, 
and  contends  that  a  bill  in  equity  will  not  lie  where,  as  here, 
the  statute  has  created  a  right  and  given  a  remedy  without 
providing  for  a  bill  in  equity;  and  he  cites,  in  support  of  such 
contention,  cases  from  this  as  well  as  other  courts.  These 
cases  are  to  the  effect  that,  where  a  new  right  is  given,  and  a 
specifio  remedy  provided  by  the  same  statute,  such  remedy 
is  exclusive:  Arnet  v.  Milwaukee  M.  M.  Ins.  Co.,  22  Wis.  521; 
Hall  v.  Hinckley,  32  Wis.  868;  Smith  v.  Lockwood,  34  Wis. 
72.  Had  the  plaintiff  attempted  to  enforce  her  claim  against 
the  father  of  her  child  by  an  ordinary  action  instead  of  pro- 
ceedings in  bastardy,  the  rule  thus  invoked  would  have  been 
applicable.  But  here  she  resorted  to  the  specific  remedy 
given  by  statute,  and  has  exhausted  that  remedy  without 
being  able  to  make  it  available  at  law.  The  nature,  pur- 
pose, and  scope  of  a  creditor's  bill  has  frequently  been  con- 
sidered by  this  court:  Clark  v.  Bergenthal,  52  Wis.  103;  Smith 
v.  Weeks,  60  Wis.  94;  Ahlhauser  v.  Doud,  74  Wis.  400;  Gilbert 
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t.  Stockman,  81  Wis.  602;  29  Am.  St.  Rep.  922;  Bragg  v.  Gay- 
norf  86  Wis.  468.  This  creditor's  bill  is  merely  to  bring  into 
exercise  the  equitable  powers  of  the  court  to  enforce  and  make 
effectual  the  remedy  thus  given  by  statute.  "  The  ground  of 
the  jurisdiction,  therefore,  is,  not  that  of  a  lien  or  charge  aris- 
ing by  virtue  of  the  judgment  itself,  but  of  an  equity  to  en* 
force  satisfaction  of  the  judgment  by  means  of  an  equitable 
execution":  Freedman's  S.  &  T.  Co.  v.  Earle,  110  U.  8.  716. 
"  Equitable  execution,'9  said  Bowen,  L.  J., "  is  equitable  relief,. 
which  the  court  gives  because  execution  at  law  cannot  be- 
had":  Atkins  v.  Shephard,  L.  R.  43  Ch.  Div.  137,  where  it  was 
held  that  "  what  is  commonly  called  equitable  execution  is 
not  in  fact  execution,  but  equitable  relief,  which  is  granted 
because  there  is  a  hindrance  in  the  way  of  execution  at  law."' 
In  Barker  v.  Dayton,  28  Wis.  867,  an  execution  for  alimony 
had  been  returned  wholly  unsatisfied.  ***  Nevertheless,  it 
was  held,  in  effect,  that  supplementary  proceedings,  in  their 
nature  equitable,  were  available  to  enforce  collection  of  the 
judgment,  as  in  other  "cases:  Smith  v.  Weeks,  60  Wis.  100.  So- 
an  equitable  action  may  be  maintained  to  enforce  a  judgment 
for  alimony:  Keyes  v.  Scanlan,  63  Wis.  345.  "  Whenever  a 
general  rule  as  to  property  or  personal  rights,  or  injuries  to 
either,  is  established  by  state  legislation,"  said  Mr.  Justice 
Field,  "  its  enforcement  by  a  federal  court  in  a  case  between 
proper  parties  is  a  matter  of  course,  and  the  jurisdiction  of 
the  court,  in  such  case,  is  not  subject  to  state  limitation": 
Railway  Co.  v.  Whitton,  13  Wall.  286.  This  was  so  held  where 
the  state  statute  created  a  new  right  of  action,  and  then 
undertook  to  limit  the  remedy  to  the  state  court:  See,  also, 
Osborn  v.  Ordinary  of  Harris  County,  17  Ga.  123;  63  Am.  Dec. 
230.  It  would  hardly  be  contended  that  a  judgment  recovered 
under  such  a  statute  could  not  be  enforced  by  creditor's  bilL 
7.  Counsel,  moreover,  contends  that  'the  plaintiff  could  ia 
no  event  be  regarded  as  a  creditor  of  the  defendant  Julius 
until  she  had  recovered  her  judgment,  and  that  she  did  not 
recover  that  until  four  days  after  the  transfers  mentioned, 
and  hence  that  the  plaintiff  is  in  no  condition  to  question  the 
validity  of  such  transfers.  But  the  statute  expressly  avoids 
every  conveyance  or  assignment  of  any  estate  or  interest  in 
goods  or  things  in  action,  made  with  the  intent  to  hinder, 
delay,  or  defraud  creditors  or  other  persons  of  their  lawful 
actions,  debts,  or  demands,  as  against  the  person  so  hindered, 
delayed,  or  defrauded:  Rev.  Stats.,  sec.  2320.    Thus,  cohvey- 


a  short  tine  before  hie  marriage,  in 
to  wife's  right  of  dower,  are  voidable 
:/«MV.JeN,64Wis.301;  71  Wis.  5,13. 
in  the  record. 

jwl&sn  nl  of  the  ououit  oowt  is 


r—PLSAi>m.~r-To  entitle  a 
payment  of  hi*  judgment  on 
at  law,  lie  most  by  bit  bill 


stained  ■nsnriin.ad,  or  he  nrant  abow 
ant  t.  sTeeamn,  7  Wge,  669;  U  Am. 
1  Pais*  106;  19  An.  Dec  436;  Power 
Dec  SSI;  Batter  r.  Mmn,TI  Me.  466; 


Inure  gn  ff  mil  Wammu  B-Wtf  l«ny. ,  Bnjftnhlf.  ipl'mf  wifl  «<>t 
always  be  gsnutsd  ee  a  mutter  of  comet  whom  the  lew  no>  ef  the  court  is 
onon  lor  lepil  redress:  fWnr  ▼.  HmrU  71  Mich.  128;  16  Am.  St.  Rep.  243. 
To  enamels  the  jsniadkeisa  ef  equity,  tee  legal  remedy  moot  be  in  all 
rssneaejs  ee  eetiofecearj  on  tan  eehof  feteeabod  by  a  oonat  of  equity:  #»> 
masses  t.  Jfoner,  116  lad-  363;  9  Am.  Sfc  Bop-SH,  The  semedy  at  law 
ai  oxdusieo  only  when  tbo  sights  of  the  patties  spring  from  legal  duties  and 
ebligations:  GoJ/rcj  t.  Wide,  SO  Mich.  443;  1  Am.  8t>  Rep.  637.  The 
rule  ia  that  equity  will  not  inlet f«o  where  the  remedy  at  law  la  full 

▼.  Cfare,  4  Nor.  1S8;  97  An.  Doc  616,  and  note; 
123  Hi-  111;  6  Am.  St.  Rep.  49c 
C*xduto**8  8crr*o  Rates  P&opebtt  or  Judgment  Dserom  F&acdij- 
.r  OasTSTED:  See  Bommr  ▼.  Mean*,  37  S.  C-  520;  34  Am.  St.  Rep. 
TJX  and  note;  GVbert  t.  Stockton,  81  Wis.  602;  29  Am.  St  Rep.  922,  and 
note;  end  oapoeaUly  tbo  extended  note  to  M ossey  t.  Gortim,  90  Am.  Dec 
289,  where  the  subject  ia  felly 


SpAULDINO   V.    StUBBQTGS. 
06  Wjsopiojrjr,  ».] 
?A*TVimainr— What  Comtitutui-A  partnership  ia  the  contract  relation 
subsisting  between  persona  who  hare  combined  their  property,  labor; 
end  akill  in  an  enterprise  or  business,  as  principals,  for  the  purpoes  of 

Pxrrni^aHir^-WHAT  Co*OTr*TBs-~DsATH  or  Part***  <**  Ajsacrara 
Liability. — A  contract  between  two  parties  reciting  that  one  has  .loaned 
the  other  a  certain  sum  of  mou?^  which  he  agrees  to  repay  in  fire  years 
with  the  highest  legal  rate  of  interest  annually,  and  also  reciting  that 
the  borrower  ia  engaged  in  carrying  on  a  certain  businesa,  and  obligat- 
ing him  £o  keep  correct  account  books,  open  at  aJJ  times  U>  tbe  jfyjprt 
tion  of  tbo  other,  end  *o  pay  the  Utter  one-half  of  ft*  net  profit* 
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constiiwfcs,  **  l>atar*eathe  parti***  soajbrses  of  parh^rsfelp,  stpatiftUj 
if  the  Under  thereafter  makes  further  adysjoets,  and  to  soma  extent 
assumes  active  management  of  the  bnsineai;  an4  the  liability  of  the 
lender  aa  a  partner  is  not  terminated  by  the  death  of  the  borrower, 
when  the  business  is  oontmned  by  Ilia  administrator  with  the  -fall 
knowledge  and  consent  of  the  lander  who  oonftinaae  to  make  advanoat 
and  earry  lit  on. 
Judgment  i*  AonoH  ov  Aocouht.— In  an  action  upon  an  aeeonnfc  and 
upon  a  note  given  for  part  thereof,  and  the  note  is  in  court,  the  defend* 
ants  an  not  prejudiced  by  the  fact  that  the  ^ndmga  and  judgment  rest 
upon  the  account  rather  than  upon  the  note,  .ajpauiaUy  when  jio  interest 
ia  allowed. 

Action  on  an  account  and  upon  a  note.  W.  H.  Stubbings 
and  John  O'Connor  carried  on  a  business  under  a  contract 
entered  into  between  them.  John  O'Connor  died,  and  hip 
administrator  continued  to  carry  on  the  business  undpr  such 
contract.  This  action  is  against  Stubbings  and  George 
O'Connor,  administrator  of  said  John,  to  recover  an  unpaid 
balance  for  supplies  furnished  him,  and  also  upon  a  note 
given  by  him  as  administrator  for  a  portion  of  such  supplies. 
The  action  was  brought  on  the  theory  that  Stubbings  was  a 
partner  with  John  O'Connor,  and  that  his  liability  as  such 
continued  after  the  death  of  said  John.  The  answer  denied 
the  partnership.  Judgment  for  plaintiff  against  George 
O'Connor  and  Stubbings,  and  the  latter  appealed. 

Alban  and  Barnes  and  <?.  Bwck,  for  the  appellant 

lu  J.  Billings  and  MiUer  and  McCprmidk,  for  thp  respondent. 

***  Lyon,  C.  J.  If  defendant  Stubbings  is  liable  in  this 
action,  he  is  so  liable  because  he  was  a  partner  with  John 
O'Connor,  during  his  lifetime,  in  the  Eagle  river  business, 
and  allowed  the  business  to  be  continued  on  the  same  basis 
by  the  administrators  of  John  O'Connor'*  estate  after  his 
death.  We  have  no  cape  here  for  the  application  of  the 
dactfine  of  qstpppel  against  Stubbing  .because  he  held  him- 
eplf  put  to  plaintiff  *e  a  partner  in  Ahe  business.  The 
plaiqctiff  testified  Jie  we*  told  by  John  O'Connor,  just  before 
hjys  death*  that  £fci&bii>gs  i>a<l  an  interest  m  the  Uw*s* ss,  and 
that  was  all.  If  plaintiff  was  a  cooipetant  witness  to  give 
tfe*  teffUwwy  {which  io>qn*el  for  Stubbings  deny)  H  fails  to 
prow  tbf4>  Stubbing*  feedd  hunaeK  e«t  to  plainer  as  a  partner 
with  O'rQennor  i»  the  Eagle  river  business.  It  dees  not 
appear  &&  plaintiff  took  the  trouble  to  inquire  of  Stubbing* 
<y  my  otfeer  peracu  wbtf  tthat  interest  wea,  if  it  exieted,  or  to 
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ascertain  whether  the  business  was  continued  ***  on  the 
same  basis  after  the  death  of  John  O'Connor;  and  there  is  no 
satisfactory  proof  that  plaintiff  relied  upon  the  fact  that 
Stubbings  was  a  partner  in  the  business  when  he  gave  credit 
to  John  O'Connor,  and,  after  his  death,  to  his  administrators. 
Hence  the  first  and  principal  question  is,  were  John  O'Connor 
and  Stubbings  partners  inter  se  in  the  Eagle  river  business 
before  and  at  the  time  of  the  death  of  John  O'Connor? 

Among  the  numerous  definitions  of  a  "  partnership  n  to  be 
found  in  the  treatises  on  that  subject,  many  of  which  defini- 
tions are  collected  in  1  Lindley  on  Partnership,  2,  and  in  17 
American  and  English  Encyclopaedia  of  Law,  828,  we  think 
the  definition  formulated  by  Mr.  Bates  in  his  late  work  on 
that  subject  is  as  accurate  and  satisfactory  as  any  we  have 
seen.  This  definition  seems  to  be  preferred  by  the  learned 
writer  of  the  article  entitled  "  Partnership "  in  such  ency- 
clopaedia. It  is  as  follows:  "A  partnership  is  the  contract 
relation  subsisting  between  persons  who  have  combined  their 
property,  labor,  and  skill  in  an  enterprise  or  business,  as  prin- 
cipals, for  the  purpose  of  joint  profit":  1  Bates  on  Partner- 
ship, sec.  1.  It  is  said  by  Mr.  Lindley  that  "  partnership, 
although  often  called  a  contract,  is  in  truth  the  result  of  a 
contract;  the  relations  whioh  subsist  between  persons  who 
have  agreed  to  share  the  profits  of  some  business,  rather  than 
the  agreement  to  share  such  profits9':  1  Lindley  on  Partner- 
ship, 2.  Hence,  it  is  not  essential  to  the  existence  of  a 
partnership  that  it  be  so  denominated  in  the  contract  of  the 
parties;  nor  is  it  necessarily  fatal  thereto  if  the  parties  declare 
in  such  contract  that  they  do  not  intend  to  become  partners. 
The  real  inquiry  always  is,  have  the  parties  by  their  con- 
tract combined  their  property,  labor,  or  skill  in  an  enterprise 
or  business,  as  principals,  for  the  purpose  of  joint  profit?  If 
they  have  done  so,  they  are  partners  in  that  business  or  enter* 
prise,  no  matter  how  earnestly  they  may  protest  they  are  not, 
or  how  distant  the  formation  of  a  partnership  was  ***  from 
their  minds.  The  terms  of  their  contract  given,  the  law  steps 
in  and  declares  what  their  relations  are  to  the  enterprise  or 
business  and  to  each  other. 

The  learned  counsel  for  Stubbings  contends  that  only  the 
agreement  of  April  10, 1889,  can  be  considered  in  determining 
the  question  of  partnership.  This  alone  of  the  two  agree- 
ments above  mentioned  is  set  out  and  relied  upon  in  the  com- 
plaint to  establish  a  partnership  between  Stubbings  and  John 
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O'Connor.  While  we  think  the  same  effect  should  be  given 
to  both  contracts,  construed  together,  that  should  be  given  to 
the  contract  of  April  10,  1889,  excluding  the  other,  we  are 
willing  to  adopt  the  view  of  counsel,  and  confine  ourselves  to- 
giving  construction  to  the  latest  contract.  That  instrument 
in  form  fixes  the  amount  of  money  loaned  by  Stubbings  to- 
John  O'Connor  at  the  sum  of  fourteen  thousand  six  hundred 
and  eleven  dollars  and  fifty  cents,  and  binds  the  latter  to 
repay  it  in  five  years,  with  ten  per  cent  interest,  payable 
annually.  The  instrument  recites  that  O'Connor  is  engaged 
in  carrying  on  a  general  merchandise  business  in  Eagle  river 
and  provides  that  he  shall  pay  Stubbings  one-half  of  the  net 
profits  of  such  business;  that  O'Connor  shall  keep  correct 
account  books  of  the  business,  which  shall  be  open  at  all 
times  to  the  inspection  of  Stubbings  or  his  agent;  and  that 
during  five  years  the  stock  of  goods  in  the  business  shall  not 
be  sold  in  bulk  without  the  consent  of  both  parties  thereto. 
It  will  be  observed  that  this  agreement  does  not  specify  what 
O'Connor  had  done  or  should  do  with  the  fourteen  thousand 
six  hundred  and  eleven  dollars  and  fifty  cents,  nor  the  con. 
sideration  for  the  stipulation  to  give  Stubbings  one-half  of  the 
net  profits  of  the  business.  Such  share  of  the  profits  could 
not  have  been  given  as  additional  interest,  because  the  agree- 
ment provided  for  paying  him  the  highest  legal  rate  of  inter* 
est  of  this  state,  independently  of  the  profits.  Neither  was  it 
for  services  in  the  business,  for  Stubbings  did  not  stipulate  to 
perform  services  therein.  The  conclusion  *•*  is  almost  irre- 
sistible that  it  was  inserted  to  fix  the  proportionate  share  of 
Stubbings  in  the  business. 

It  will  also  be  observed  that  in  the  contract  of  April  10th 
Stubbings  did  not  agree  to  make  any  further  loans  or  ad- 
vances to  O'Connor;  neither  does  it  contain  any  provision 
that  O'Connor  should  be  responsible  therefor  should  any  fur- 
ther advances  be  made.  Stubbings  made  further  advances, 
however,  for  the  benefit  of  the  business,  and  it  does  not  appear 
that  any  time  was  fixed  for  repayment  thereof,  or  that  he 
demanded  any  voucher  or  security  therefor.  It  is  not  reason- 
able to  believe  that  he  would  thus  have  parted  with  his 
money  if  he  was  not  interested  with  O'Connor  in  the  business 
as  a  principal. 

Moreover,  the  letters  of  Stubbings  in  evidence  show  that  the 
proposition  to  start  the  business  at  Eagle  river  was  first  made 
by  him;  that  he  purchased  much  stock  for  the  store;  that  he 
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advised,  if  he  did  not  dictate,  of  whom  O'Connor  should  make 
purchases,  as  well  aa  prices  and  terms;  that  he  arranged  far 
credits;  and  that  he  carefully  watched  and  freely  interfered 
with  all  the  details  of  the  business,  so  far  as  he  could  obtain 
knowledge  of  those  details  by  persistent  requests  to  the 
O'Connors  to  furnish  him  detailed  information  thereof.  In 
short,  he  exercised  an  influence  in,  and  assumed  a  control 
over,  the  management  of  the  business  (which  was  acquiesced 
in  by  the  O'Connors)  entirely  incompatible  with  the  idea 
that  he  was  merely  a  creditor  of  O'Connor  for  the  amount 
of  his  advances  and  interest  thereon,  which  can  only  be  satis- 
factorily accounted  for  on  the  theory  that  he  was  handling 
and  directing  his  own  business. 

The  foregoing  considerations  impel  our  minds  to  the  con- 
clusion that  under  the  contract  of  April  10th,  Stubbings  and 
John  O'Connor  combined  their  property,  labor,  and  skill,  in 
the  Eagle  river  business  as  principals,  and  of  course  ***  they 
did  so  for  their  joint  profit,  for  the  contract  gives  each  one- 
half  the  net  profits.  This  makes  them  partners  in  the  busi- 
ness, within  the  rule  above  stated.  The  contract  is  strikingly 
like  that  under  consideration  in  Rosenfidd  v.  Eaight,  53  Wis. 
260,  40  Am.  Rep.  770,  which  this  court  held  created  a  part- 
nership relation  between  the  parties  to  it 

The  fact  that  the  business  was  conducted  in  the  name  of 
John  O'Connor,  and,  after  his  death,  in  the  name  of  the 
administrator  of  his  estate,  and  the  further  fact  that  in  Stub- 
bings' letters  to  each  of  them  the  business  was  usually  re- 
ferred to  as  u  your  business,"  are  not  significant,  for  it  appears 
that,  for  reasons  satisfactory  to  himself,  Stubbings  desired 
that  his  connection  with  the  business  should  be  kept  secret. 

The  finding  that  the  business  was  continued  after  the  death 
of  John  O'Connor  in  the  name  of  his  administrators,  or  one 
of  them,  with  full  knowledge  and  permission  of  Stubbings, 
and  was  conducted  in  all  respects  aa  before,  without  Any 
notice  to  the  contrary  or  adjustment  of  the  psrtne&bip  busi- 
ness, and  that  Stubbings  continued  to  make  advances  to 
carry  it  on,  are  fully  sustained  by  the  proofs.  It  requires  no 
argument  to  show  that  in  such  case  the  liability  of  Stubbings 
as  a  partner  is  continued* 

The  findings  of  the  court  are  criticised  because  they  ignore 
the  note  sued  upon  and  go  upon  the  oj>en  account  of  plain- 
tiff alone.  The  note  was  given  for  a  part  of  such  account, 
but  it  is  not  a  payment  thereof.    The  note  was  brought  into 
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court,  and  the  defendants  are  not  prejudiced  because  the 
findings  and  judgment  rest  upoft  the  original  account  rather 
than  upon  the  note.  A  computation  shows  that  no  interest 
was  allowed  on  the  account;  henee  the  judgment  is  more 
favorable  to  defendants  than  it  would  have  been  had  it  been 
upon  the  note. 

By  the  Court.    The   judgment  of  the  circuit  court  is 
affirmed. 

Partkxrshif— t)*rnrmo!C.— A  partnership  is  a  contract  of  two  or*  more 
oompetent  persons  to  place  their  money,  effects,  labor*,  and  skill,  of  tone  of 
them,  m  lawful  ooanneroc  or  business,  and  to  divide  the  profit*  and  bear  the 
lom  in  certain  proportione:  GokbnM  v.  EkhM,  64  Ala.  116)  83  Am.  8k 
Rep,  07,  and  note  with  the  oases  collected. 

Partnership— Loahino  Monbt  avd  Sharing  Pbofim— Whithkr  Con* 
iriTuTM.— The*  loan  erf  money  to  bit  forested  in  trade,  the  borrower  and 
lender  to  share  tbe  net  prcsHev  hi  not  a  partoerstapt  CuUe§  v.  Mhoard*  44 
Ark.  408;  61  lea.  Rep,  614)  AesJerf  en*  oVneWny  Col  t.  Bmitk,  IS  R.  L  27; 
41  Am.  Rep.  6.  A  loan  of  money  to  be  need  in  the  bnsiness  of  a  firm,  with 
aa  agreement  that  the  lender  snalt  share  in  the  profits,  renders  him  per  *e  a 
partner  as  to  the  creditors'  of  the-  firm:  lAtfr*  r.  fffds,  66  IV.  Y.  272;  17 
Ana  Rep.  244  Sea,  farther;  ow  Ibis  qaestioe  the  notes  to  JWoWdw*  t. 
Hmghm,  62  Asa,  Rep.  971;  SodAer  v.  Appl+gai^  40  Am.  Rep.  266|  and  the 
extended  note  to  CHtfkm  t.  Howard,  66  Ana  Rep.  100. 
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[8t  Wisoowm,  9BL] 

Fobvov  CobvObUTIOM — Statutb  or  LrjOTATioira, — A  foreign  corporation 
ia  a  person  "out  of  the  state,**  and*  cannot  avail  itself  of  the  statute  of 
limitations; 

Stun— Dnrsem  or  MAcmirRRY^CoifFLicr  if  Bvh>kcoi.—  In  an  action  to 
recover  for:  deisots  in  machinery  purchased;  it  is  error  to  charge  the  jury 
that  the  purchaser  having  purchased  with  full  opportunity  for  inspec- 
tion cannot  recover,  especially  when  the  evidence  is  oonfiloting  as  to 
whether'  the  defects  were  patent  or  not. 

Sals*— Warranto  by  Agmct.— A  purchaser  of  maohiaery  may  recover 
from  the  seller  for  6  breach  of  warranty  by  the  agent  of  the  latter,  upon 
proof  of  a  general  custom  amongst  agents  selling  such  machinery  to  war- 
rant it  ' 

&1LBS— Bekaoh  09  Warrahtt— Oftkb  to  Returit.— If  the  capacity  of 
macbinery  warranted  by  the  seller  is  unknown  to  the  purchaser  at  the 
time  of  the  sale,  and  such  purchaser  buys,  relying  upon  the  warranty, 
he  is  not  precluded  from  recovering  hie  legitimate  damages  for  a  breach 
of  such  warranty,  although  he  fails  to  return,  or  offer  to  return,  the 
machinery  upon  discovery  of  its  want  of  capacity,  and  fails  to  notify  the 
seller  thereof; 
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Jar  &  breach  of  warranty  in  the 
akurnm^y.    Jutyayn*  fior  plaintiff  and  both 


•*.  »         <«.    •»•! 


«*«*, 

«».«»       * 


JaT,  X  2;  5»  csmx&d  that  the  defendant  is  a 
:n  xrwwsat  ami  argaaiaed  wader  the  laws  of  Ohio. 
m~ j  3L  ■■ifniiiji'i  iii  s£  and  bj  farce  o^  the  law  of 

of  itself  do  extraterritorial 
to  another  state,  but 
-=!«  sfisoe  of  xss  cree&on:  Aewi  •/  ^wyajto 
Jsr*.  11  ?»  33*.  Cftai  ^LlICf,T.  Waetbr,  1  Black, 
V»«3  JL  Gl,  U5  U.  a  4fiT  450.  Whfle  it 
bKxg  Lx  tial  state,  jet  Ha  residence 
tee  emccisn  to  its  power  to  contract 
ix.  jcmt  h;iih^  sac  isia(  ^to  ^S*!  I'liitHirr  recognised  in 
«i^n  i\^rtr  nose  Sotil  A  ssri  against  a  corporation  in  a 
*?-  ^rt  j£  zzm  Tzl  *E  £&saa*  as  segarded  aa  brought  against  its 
.n&utis,  xl  ac  wouoa  awe.iar  tbe  pwiposss  of  jurisdiction, 
as-*5^  ji'ji*u;iitf»x  ar  as  daces  of  the  state  in  which  the 
w,v«  a^rsORi-  M*Zer  ▼.  F^mm,  M  C.  8.  414;  Rail- 
m*-  ,>.  *  "Fr^i*.  II  TaZL2?>.  Cnat  *c  JL  &  Ce.  t.  ITfcseltr, 
I  5.  twt  £>i  J^r^xx  caryn~rsai  are  not  compelled  to  do 
3a>*::^3£  jl  ^i.w  suL  If  sm-  ^xxriirilj  choose  to  do  so, 
iv  -T^vvxr  '^r«5ixasc3a^iziisis9SJ^OQcchSansand  restrictions 
*s  :r*  ts^ASir*  ins  sbbl  fs  i:  izaae.  SSsar  t.  (Tinted  Stoics 
1  .M  jbT-.  jl  *^  r  ^r*  £2h  i^kta-  t.  Mntmml  Jf.  /we.  Oa, 
r>   V  ^  £j-    7*a£  x  ri-zviaa,  S  WaZ.  1S1;  FkOaddjkia  Firm 

>«.  *  ,w  r^ri  ::*  ~  &  ir~;  r-**  t.  /v«*r,  iS2  u.  & 

^~     r^t  z^jhiulxzx  25  wecrrsazi-y  doing  twifjmsw  m  this 
$.:i.t&  -T^r^*Tr  ^.n^r_>  wxrcLised  1st  if  to  the  laws  of  this 

r^*  Vmjtwc  ^tttssl  far  ib*  de&aiast  contends  that  the 
tru.v::  -  f  %^t4an  -re  *rrra:s  aazreebrthesix  Tears' limitation 
TT'tfjo:- '>»£  ?▼  **-  -^  4i22  if  3*  Serascd  Statutes;  as  pleaded 
~x  ^^^t^v^c  ATicrx^^ex^fco^cstothatstatnteistheooe 
w:  oi  i*rZ4?s*  ^u  *  ;lwi«si  ^i*  casse  of  action  shall  accrue 
j^-il  ;^  xr  v  ?«(£scak  i*  si.aT"  i*  Kt  of  this  state,  such  action 
»«i*  >r  wa  rr^aotc.  wu^t  «*  wjtess  herein  respectively  Km- 
t>*c  xVcittca^Rr^^$^^?«c=r£tcworrenioT^ 

K*r  $^^  ewT**?:.    T^t  w^ris  *2f he  shall  be  out 

*«  s^~*  ^*^f.*  1-cai  at  ii*  £x«;<kn  thns  qootod,  hare 
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construed  by  this  court  to  apply  to  the  mere  temporary  ab- 
sence of  a  resident  of  the  state:  Parker  r.  KeUy,  61  Wis* 
385  552.  The  opinion  of  Mr.  Justice  Orton,in  that  case,  and 
the  adjudications  there  cited,  seem  to  dispose  of  the  question 
suggested  in  the  case  at  bar,  if  the  defendant  is  subject  to  the 
same  rule  as  a  personal  defendant  Speaking  of  the  clause 
quoted,  as  found  in  the  New  York  Code,  Mr.  Chief  Justice 
Fuller,  in  a  recent  case,  and  commenting  upon  the  decisions 
in  that  state,  in  effect  said  that  as  to  the  statute  of  limitation 
there  were  two  exceptions  to  its  operation,  and  that  one  was 
"  where  the  debtor  was  absent  from  the  state  when  the  cause 
of  action  accrued,"  and  that  under  that  exception  mere  "  ab- 
sence was  sufficient  to  avert  the  bar,  because  the  statute  did 
not  commence  to  run  until  the  return  of  the  debtor  into  the 
state,  and  such  return  .  .  .  .  must  be  open  and  notorious,  so 
that  a  creditor  might,  with  reasonable  diligence,  find  his 
debtor  and  serve  him  with  process" :  Barney  v.  Oelriehe,  188  U .  S. 
534,  citing  Engel  v.  Fiecher,  102  N.  Y.  404;  55  Am.  Rep.  818, 
where  numerous  other  cases  are  cited.  In  a  more  recent  case, 
Mr.  Justice  Gray,  speaking  for  the  whole  court,  in  respect  to 
a  similar  clause  in  a  Kansas  statute,  said:  "  It  was,  therefore, 
rightly  held  by  the  circuit  court  that  the  statute  of  limitations 
did  not  run  while  the  debtor  was  personally  absent  from  the 
state,  notwithstanding  that  he  continued  to  have  a  usual 
place  of  residence  in  the  state,  where  service  of  a  summons 
could  be  made  on  him  ":  Baueerman  v.  Blunt,  147  U.  S.  657. 
In  that  case  it  was  held  that  the  construction  given  by  the 
supreme  court  of  a  state  to  a  statute  of  limitations  of  the 
state  would  be  followed  by  that  court:  Sanborn  v.  Perry,  86 
Wis.  361. 

But  counsel  further  contends  that  a  foreign  corporation  is 
not  a  nonresident,  in  the  sense  that  it  cannot  plead  the  statute 
of  limitations,  and  he  cites  adjudications  to  that  effect.  In 
Tioga  B.  B.  Co.  v.  Blossburg  etc.  B.  B.  Co.,  20  Wall.  137,  it  was 
held :  "  The  highest  courts  of  New  York,  construing  the  statutes 
of  limitations  of  that  state,  have  decided  that  a  foreign  cor- 
poration cannot  avail  itself  of  them;  **•  and  this,  notwith- 
standing such  corporation  was  the  lessee  of  a  railroad  in  New 
York,  and  had  property  within  the  state,  and  a  managing 
agent  residing  and  keeping  an  office  of  the  company": 
Baueerman  v.  Blunt,  147  U.  S.  654.  See  Thompson  v.  Tinga 
R.  R.  Co.,  36  Barb.  79;  Olcott  v.  Tioga  B.  B.  Co.,  20  N.  Y.  210; 
76  Am.  Dec.  393;  Bathbum  v.  Northern  Cent.  Ry.  Co.,  50  N.  Y. 
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666.  Under  ow  statutes*  the  werd  "  person,"  as  used  in  the 
clause  quoted  from  asetion  4981  of  the  Revised  Statute*,  "may 
extend  and  be  applied  to  bodies  politic  and  corporate,  as  well 
as  to  individuals":  Be*.  Stats.,  see.  4971,  subd.  12. 

Such  being  the  law  applicable,  if  is  obvious  that  the  defend- 
ant was  "  out  of  the  state"  when  the  plaintiff's  cause  of  action 
accrued,  within  the  meaning  of  our  tffetufes.  We  must  hold 
that  the  plaintiffs  cause  of  action  is  not  barfed  by  the  statute 
of  limitations  pleaded.  It  fellows  that  Che  exceptions  of  the 
defendant  must  be  overrated,  and  that  the  judgment,  in  so 
for  as  it  is  questioned  on  the  defendant's  appeal,  must  be 
affirmed. 

The  question  recurs  whether  any  of  the  errors  aadgned  in 
behalf  ef  the  plaintiff  are  available.  The  evidence  On  the 
part  of  the  plaintiff  tend*  to  prove,  in  effect,  that  the  machinery 
purchased  by  him  of  the  defendant  consisted  of  the  tracks,  or 
a  portion  of  them,  the  carriage  with  trueks,  three  head  blocks 
with  set  works,  a*  rack  and  pinion-  feed,  a  double  rotary  with 
boxes  to  it,  a  top>SaW  rig  with  belts,  intermediate  pulleys,  and 
traction  pulley*,  and  shaft  With  pinion  on,  one  drive  belt  and 
two  or  three  smaller  belts,  and  two  saws;  that  both  the  itotary 
and  top  saws  we**  teal  for  sawing'  logs,  btft  the  top  *aW  wae 
only  to  be  used  when  the  log*  Wdre  so  large  that  they  could 
not  be  sawed  with  the  other;  ft  at  such  other  saw  WAS  to  be 
a  fifty-two  ineh  Henry  Dfssten  saw,  tfx  by  seven  gauge,  scant 
in  thickness,  fiftjMt#o  teeth;  that  the  defendant's  rfgent  war- 
ranted the  mill  to  cut  from  twenty-five  to  thirty-five  thousand 
feet  per  day;  that  it  Wai  customary  for  local  Agents  having  the 
989  sa'.e  of  such  machinery  to  Warrant  the  same;  that  moat 
of  the  mill  or  machinery,  including  the  arbor,  was  present 
when  the  plaintiff  made  the  purchase,  July  31,  1884;  that 
the  double  totavy,  the  carriage,  and  what  frent  with  it,  exOept 
a  pinion,  were  not  there;  that  the  machinery  so  present 
appeared  to  be  all  light;  that  the  machinery  Was  put  in  the 
mill  in  October;  that  the  saw  came  about  the  middle  of 
November;  that  the  mill  started  about  November  20,  1884; 
that  it  commenced  manufacturing  lumber  about  December 
1,  18S4;  that  it  would  not  or  could  not  manufacture  heavy 
lumber;  that  some  thing  Watt  always  giving  out;  that  the 
arbor  was  right-handed  instead  of  left-handed,  that  is  to  say, 
the  thread,  or  screw,  was  cut  the  wrong  way,  so  that  the  motion 
of  the  saw  would  loosen  it  ins  tea  I  of  making  it  more  tight* 
as  it  should;  that  the  temper  was  out  of  the  saw,  and  that 
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could  be  seen  at  once;  that  the  second  saw  had  a  flaw  in  it, 
and  the  teeth  kept  breaking;  that  before  December  24,  1884, 
the  plaintiff  notified  the  defendant's  agent  that  the  saw  would 
not  work,  but  got  no  reply;  that  December  27,  1884,  the 
plaintiff  returned  the  saw  to  the  agent  of  the  defendant;  that 
he  ordered  and  received  another  saw  of  the  defendant,  and 
that  that  was  defective;  that  he  was  compelled  to  have  the 
arbor  changed  in  the  particular  mentioned;  that  the  bearings 
of  the  trucks  were  cast  iron  instead  of  steel,  and  failed  to 
work  properly;  that  the  plaintiff  thereupon  inquired  of  the 
defendant  the  price  of  a  new  set,  and,  on  being  informed, 
bought  a  set  cheaper  elsewhere;  that  he  had  to  put  wider 
pulleys  on  the  shaft  of  the  feed  works,  and  get  new  belts  for 
the  same;  that  one  pinion  was  all  right,  but  the  other  was  too 
email,  and  had  to  be  returned  with  the  saw;  that  the  timber 
of  the  carriage  was  pine,  and  painted,  and  the  fact  that  it  was 
not  hardwood  was  not,  for  a  time,  observed;  that  the  plain- 
tiff had  in  the  mill  other  machinery  which  he  could  not  or 
did  not  purchase  of  the  defendant,  including  a  rack  and  ***- 
pinion  feed,  edgers,  and  trimmers;  that  after  the  mill  was 
repaired  and  the  defects  remedied,  the  mill  was  incapable  of 
manufacturing,  on  an  average,  more  than  ten  thousand  feet 
of  lumber  per  day.  Such  is  a  general  outline  of  the  testi- 
mony on  the  part  of  the  plaintiff.  The  essentials  of  that 
testimony  are  flatly  contradicted  by  evidence  on  the  part  of 
the  defendant,  much  of  which  is  strongly  corroborated  by 
circumstances  of  a  convincing  character. 

The  court  submitted  the  case  to  the  jury  on  the  theory  that 
there  was  an  implied  warranty  that  the  saw  and  arbor  and 
pulleys,  and  some  other  parts  of  the  machinery,  were  reason- 
ably fit  for  the  purpose  for  which  they  were  purchased,  unless 
the  plaintiff  knew  of  such  defects  at  the  time  of  purchase, 
and  the  verdict  is  based  upon  the  defects  so  submitted.  The 
court,  among  other  things,  charged  the  jury  to  the  effect  that 
it  appeared  from  the  evidence  that  the  plaintiff's  son  was  an 
experienced  man  in  the  operation  of  sawmills  of  this  char- 
acter; that  all  the  parts,  except  the  large  saw,  were  at  the 
time  of  the  purchase  open  to  inspection  and  examination  by 
the  plaintiff,  and  his  son,  who  was  acting  for  him,  and  that 
all  such  defects  were  patent — that  is,  they  were  open  and 
visible,  and  would  readily  have  been  discovered  by  an  experi- 
enced man  in  the  business  upon  inspection;  that  in  such 
cases  the  law  is  well  settled  that  the  plaintiff  is  presumed 
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by  the  itaftmtiM  thattfce 

ami  from  what  was  apparent  upon 
thai  is  this  case  those  vat  no  such  exptesi 
•  to  say ,  these  was  —  setdWs  to  show  thai 
to  be  ef  any  different  matosial  er 
it  actually  wm.  In  the  psttlona  of  the 
to,  the  learned  trial  jadge  was  manifestly 
to  fallow,  and  substantially  did  follow,  the  principles 
sanctioned  by  this  court  in  Iccfc  v.  WW*st«m»  40  Win.  377; 
v.  Cow  Heed,  ••  49  Wia  836;  Often  t.  Hejer,  « 
56L  As  to  such  parts  of  the  machinery  as  had  bo 
except  snob  as  were  patent,  the  portion  of  the  charge 
itkmed  may  he  unobjectionable;  hot  it  may  be  donbtfal 
whether  the  undisputed  evidence  was  sneh  as  to  justify  the 
court  in  taking  the  qnestion  of  latent  defects  and  waiver  from 
the  jury,  as  to  all  the  machinery  except  a  large  saw.  The 
court  did,  however,  take  snch  qnestion  from  the  jury,  and  in 
effect  expressly  charged  that  the  plaintiff  having  purchased 
the  mill,  as  he  did,  with  frill  opportunity  for  inspection,  and 
having  kept  and  need  it  for  a  considerable  time  after  he  had 
actual  knowledge  of  its  defective  character,  if  it  was  defec- 
tive, without  complaint  or  offering  to  return  it  in  the  condition 
in  which  it  was,  he  could  not  recover  damages  on  account 
thereof.  Under  the  evidence,  we  think  this  was  misleading, 
and  hence  error. 

The  rulings  of  the  court  on  the  admission  of  evidence  are 
upon  the  theory  that  the  defendant's  local  agent  who  sold  the 
machinery  to  the  plaintiff  hsd  no  authority  to  expressly  war- 
rant the  earns  or  any  part  of  it;  and  a  portion  of  ths  charge 
is  to  the  effect  that,  under  the  testimony,  there  were  great 
doubts  whether  the  defendant  ever  warranted  the  mill  to  cut 
from  twenty-five  to  thirty-five  thousand  feet  of  lumber  per 
day,  as  the  evidence  tended  to  prove  that  the  warranty,  if 
made,  was  that  of  the  agent  merely.  The  rule  h>  settled  in  this 
state  that  an  agent  employed  to  sell  has  no  implied  power  to 
warrant,  unless  the  sale  is  one  which  is  usually  attended  with 
warranty:  Pickeri  v.  Manton,  68  Wis.  465;  60  Am.  Rep.  876. 
In  the  case  at  bar  there  is  evidence  to  the  effect  that  it  was  the 
general  custom  of  local  agents  to  warrant  such  machinery 
when  selling  it  Such  being  the  law  and  the  evidence,  we 
must  hold  that  such  rulings  of  the  court  upon  the  contrary 
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theory  mentioned  were  erroneous,  and  that  the  portion  of  the 
charge  referred  to  was  misleading. 

*••  In  the  same  connection  the  court  further  said  to  the 
jury,  in  effect,  that  it  appeared  from  the  evidence  that  the  son, 
at  the  time  of  the  purchase,  expressed  doubt  as  to  the  ability 
of  the  mill  to  saw  the  quantity  named;  that  there  was  no 
epecial  damage  alleged  as  to  the  mill's  inability  to  manufac- 
ture that  quantity;  that  the  testimony  was  too  indefinite  and 
uncertain  to  hold  that  it  would  not;  that  the  number  of  hours 
contemplated  to  constitute  a  day  was  not  stated,  nor  whether 
it  would  require  a  change  of  saws  at  intervals  in  the  day,  nor 
whether  it  was  to  be  accomplished  in  connection  with  other 
machinery  in  the  mill,  such  as  edgers,  trimmers,  and  like 
machinery;  that  it  was  common  knowledge  that  the  rotary 
sawmill  was  but  a  small  part  of  a  sawmill  proper,  and  that 
the  capacity  of  the  mill  depended  largely  upon  the  entire 
machinery,  the  class  of  logs,  location,  and  experience,  quick- 
ness, and  number  of  men  employed  in  all  its  departments. 
The  indefiniteness  and  uncertainty  mentioned  may  have 
called,  and  probably  did  call,  for  special  instructions  to  the 
jury,  thus  narrowing  the  question  down  to  just  what,  it  any 
thing,  was  covered  by  the  alleged  warranty;  but  they  did  not, 
ae  we  think,  authorise  the  judge  to  determine  the  question 
againet  the  plaintiff,  as  a  matter  of  law.  The  defendant's 
alleged  warranty  as  to  the  capacity  of  the  mill,  as  presented 
in  the  record,  must  be  regarded  as  only  applicable  to  the  mill 
when  operated  under  favorable  circumstances  and  conditions. 
If  the  capacity  of  the  mill  was  unknown  to  the  plaintiff  or 
his  son  at  the  time  of  the  purchase,  and  the  defendant  actu- 
ally warranted  such  capacity,  and  the  plaintiff  made  the 
purchase  relying  upon  the  same,  and  there  was  a  breach  of 
the  warranty,  as  alleged,  then  we  preceive  no  reason  why  the 
plaintiff  should  be  precluded  from  recovering  hie  legitimate 
damages  therefor,  notwithstanding  his  failure  to  return,  or 
offer  to  return,  the  mill  or  the  defective  parts,  or  to  notify  the 
defendant  of  such  defects  or  want  *•*  of  capacity:  Neave  v. 
Arntz,  56  Wis.  174;  Winkler  v.  Patten,  57  Wis.  405;  Vates  v. 
Cornelius,  59  Wis.  615;  Buffalo  B.  W.  Co.  v.  Phillips,  67  Wis. 
129;  White  v.  Stelloh,  74  Wis.  435;  Barnes  v.  Burns,  81  Wis. 
232. 

As  the  case  must  be  retried  upon  a  new  theory  and  per- 
haps new  evidence,  we  do  not  feel  called  upon  to  consider  the 


900  City  of  Eau  Claim  e.  Matzkb.    [Wisconsin, 

important  questions  which  may  arise  as  to  the  proper  meae-  ' 
ore  of  damages. 

By  the  Cora*.    The  judgment  of  the  circuit  court  ia  re- 
versed on  the  plaintiff's  appeal,  and  the  cause  is  remanded  ( 
for  anew  trial. 


rsstoss  es  Acnows— AmjCAnoif  of  to  Fo&kioh  Corporatiohi: 
extended  notes  to  Clark*  v.  £a*A,  52  Am.  Dec  256-253,  and  Moort 
v.  Armutromg,  96  Am.  Dim.  73.    A  foreign  corporation  is  a  "  person"  withia 
tho  aawiig  of  the  exceptions  in  the  statute  of  limitations  m  to  persons 
absent  from the  state:  Nmik Mimomri  SL  B.  Co.*.  Attn,  4  Kan. 888; 96  Am. 
Dee.  183L    Bat  in  Ofaetf  v.  tfbjn  £.  £.  Co.,  20  N.  Y.  210,  75  Am.  Deo.  393, 
it  is  bold  that  the  statute  of  limitations  ia  not  available  as  a  defense  to  an 
action  against  a  foreign  corporation  in  New  York. 
Will    WAnmajriT  by  AossT  or  Vkkdos.^A  general  agent  employed  to 
on  a  holiness  with  power  to  sell  also  has  power  to  warrant,  if  it  is 
to  fire  a  warrant/  when  making  a  sale  in  snoh  business*  Bdwardi  v. 
ZKflsn,  147  11L  14;  37  Asa.  St.  Rep,  199,  and  note  with  the  eases  collected. 
Sains — Bbjuch  of  WAnmairrT — Dutt  to  Rbtvrh  Goods. — A  vendee  of 
goods  eeld  nnder  warranty  may  retain  the  goods  without  giving  notice  to 
of  defects  therein,  and  in  an  action  by  the  vendor  for  the  per* 
may  plead  breach  of  warranty  for  the  purpose  of  recouping 
seosne  Coal  Co.  v.  Bradley,  2  Wash.  600;  26  Am.  St,  Rep.  890. 
Where  there  ie  a  sale  of  personal  property  with  an  express  warranty,  the 
vendee  may  retain  the  goods  and  recoup  damages  in  an  action  for  its  breach: 
UmtUrwood  v.  Woft  131  DL  425;  19  Am.  St  Rep.  40,  and  note;  JVnVeoni 
Osausny  G*  v.  Jfeayer,  116  N.  Y.  260;  16  Am.  St  Rep.  753;  and  note; 
v.  Macmtmgktom,  114  N.  Y.  535;  11  Am.  8k  Rep.  687.  and  note, 


City  of  Eau  Claire  v.  Matzkb. 

[88  WisooiejXH,  9L] 

IwjtootioSb — Obstructions  nt  Streets.— -A  mandatory  injunction  may 
iasne  at  the  suit  of  a  city  to  compel  a  lot  owner  therein  to  remove  hk 
buildings  which  encroach  upon  or  obstruct  a  public  street 

Ji0jffian*AL  U>»PORaTioiie--Iii/UNcrioK8--OBaTWJOTioiti  nr  Srn*na.--A 
city,  in  its  corporate  capacity,  may  maintain  a  suit  in  equity  to  obtain 
an  injunction  to  prevent  threatened  obstructions  or  serious  mniawful 
injuries  to  public  streets. 

£.  A.  DoolitiU,  for  the  appellant 

Wiehham  and  Farr,  for  the  respondent* 

991  Winslow,  J.  This  is  an  action  in  equity,  brought  by 
the  city,  to  obtain  a  mandatory  injunction  compelling  the 
defendant  to  remove  certain  buildings  owned  and  maintained 
by  defendant,  and  which   are   alleged  to  encroach    upon  a 
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public  street  in  the  city  and  obstruct  a  public  alley,  and  *** 
which  defendant  refuses  to  remove.  A  general  demurrer  to 
the  complaint  was  sustained  on  the  ground  that  the  remedy 
at  law  was  adequate.  It  must  now  be  considered  as  well 
settled  in  this  state,  that  a  city  or  village,  in  its  corporate 
capacity,  may  maintain  an  action  in  equity  to  prevent 
threatened  obstructions  or  serious  unlawful  injuries  to  public 
streets:  Waukesha  Hygeia  Mineral  Spring  Co.  v.  Waukesha,  83 
Wis.  475;  Neshkoro  v.  Nest,  85  Wis.  126.  No  good  reason  is 
perceived  why  the  equity  powers  of  the  court  may  not  also 
he  invoked  to  compel  a  restoration  of  a  street  unlawfully 
obstructed  or  encroached  upon.  In  fact,  such  actions  have 
been  approved  by  this  court  in  cases  of  obstructions  unlaw- 
fully placed  in  streets  by  railway  companies  in  building  their 
tracks:  Jamestown  v.  Chicago  etc.  R.  R.  Co.,  69  Wis.  648; 
Othkosh  v.  Milwaukee  etc.  R.  R.  Co.,  74  Wis.  534;  17  Am.  St. 
Rep.  175.  The  principle  on  which  these  cases  rest  applies  to 
an  obstruction  or  an  encroachment  maintained  by  a  lot  owner. 
In  both  cases  there  is  an  invasion  of  the  publio  right,  and  a 
doty  resting  on  the  defendant  to  remove  the  unlawful  struc- 
ture.   We  think  the  action  is  properly  brought. 

By  the  Coubt.    Order  reversed,  and  action  remanded  with 
directions  to  overrule  the  demurrer. 


Injunctions  Against  Obstructions  in  Highways.— The  permanent 
obstruction  of  a  public  highway  in  a  city  is  a  nuisance,  and  a  court  of  equity 
will  prevent  it  at  the  rait  of  the  municipal  authorities:  Reed  ▼.  Mayor,  92 
Ala.  339;  Town  of  Burlington  v.  Schwarteman,  52  Conn.  181;  52  Am.  Rep. 
671,  and  extended  note.  A  mandatory  injunction  may  issue  to  compel  a 
railway  corporation  to  put  in  suitable  condition  for  travel  a  highway  which 
it  hai  obstructed  by  the  construction  of  its  track:  0$Itko$h  v.  Milwaukee  etc. 
R.  R.  Co.,  74  Wis.  534;  17  Am.  St.  Rep.  175,  and  note.  An  injunction  will 
issue  to  prevent  the  completion  of  a  threatened  obstruction  to  a  publio 
street:  Newell  v.  8as^  142  111.  104;  but  an  injunction  wiU  not  lie  to  prevent 
the  erection  of  a  building  across  a  publio  road,  if  the  building  had  been 
erected  before  the  commencement  of  the  action:  Gardner  v.  Stroever,  81 
CaL  148.  See  a  further  discussion  of  this  question  in  the  notes  to  Murdoch9* 
ease,  90  Am.  Dec  394;  8taU  v.  BerdeUa,  38  Am.  Rep.  127;  and  Julia  Build* 
emg  Asen.  v.  Bell  Telephone  Co.,  67  Am.  Rep.  410. 


*A 
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Katioval  Dibttlling  Compawy  v.  Cream  Citt 

Importing  Company. 

(86  waoomr,  tea.) 

FsUOTiOB.  — IBKBLBT AWT  defense  of  a  character  that  may  embarrass  and 
prejudice  the  plaintiff  m  preparing  for  trial  and  maintaining  his  action 
should  be  stricken  out  on  motion. 

Teadb  CouBWATioira— Cowtbact  or  Salb  With— Rbcovbbt  or  Pities. — 
The  fact  that  a  person  is  a  member  of  an  illegal  trust  or  combination, 
formed  for  the  purpose  of  acquiring  control  and  a  monopoly  of  the  trade 
in  certain  goods,  does  not  in  law  prevent  him  from  selling  goods  within, 
or  affected  by,  the  provisions  of  such  trust,  and  recovering  their  price 
or  value  when  the  illegality  of  the  trust  is  entirely  collateral  to  the  sale. 

Teadb  Combifatioiis— Contracts  of  Salb  With— Public  Policy. — A 
contract  by  which  a  buyer  of  certain  goods  is  to  receive  a  rebate  on 
their  purchase  price,  on  condition  that  he  purchases  for  a  certain  time 
from  an  illegal  trust  or  combination  or  members  thereof,  does  uot  render 
a  sale  of  such  goods  invalid  as  against  public  policy  and  in  restraint  of 
trade, 

Imtbbstatb  CoBtMBBOB— Salxs  Withd!  tub  Statb.— When  both  parties  f> 
a  sale  of  goods  reside  in  the  same  state,  the  sale  is  not  a  transaction  of 
interstate  commerce, 

Tbadb  Cobtbihatjoks— Cobtbact  or  Salb  With— Acrrow  Fob  Pfczos 

Plba  ijc  Abatbmbnt.— In  an  action  by  a  member  of  an  illegal  trust  or 
combination  to  recover  the  price  of  goods  sold  by  him,  an  allegation 
that  such  trust  is  the  real  party  in  interest  in  the  totion,  and  that  it  cam 
only  be  maintained  by  it,  is  fatally  defective  as  a  plea  in  abatement* 
without  an  allegation  that  such  trust  is  a  partnership  or  corporation, 
and  that  it,  or  some  of  its  members  other  than  plaintiff,  had  an  interest 
in  the  goods  sold  or  the  money  to  be  paid  for  them,  together  with  a> 
denial  of  indebtedness  to  the  plaintiff. 
Pbaoticb—  Mortons— Error  nr  Failing  to  Dbtbrmihe.— A  failure  on  the 
part  of  the  trial  court  to  determine  the  second  branch  of  a  motion  to 
strike  out  one  defense,  and  make  another  more  definite  and  certain,  is 
material  error,  for  which  a  reversal  of  the  judgment  may  be  had  on 
appeal 

Action  to  recover  the  purchase  price  of  goods  sold. 
Amongst  the  allegations  of  the  answer,  it  was  alleged  that 
plaintiff  was  a  member  of  an  unlawful  trust  or  combination 
dealing  in  the  goods  sold,  and  formed  to  acquire  a  complete 
control  and  monopoly  in  the  sale  thereof;  that  it  was  impos- 
sible for  defendant  to  purchase  such  goods,  except  thr  nigh 
members  of  such  trust,  and  that  by  reason  thereof  defend- 
ant was  compelled  to  pay  a  price  greatly  in  excess  of  the 
market  value  of  such  goods,  and,  for  the  purpose  of  recovering 
overcharges  on  purchases,  was  obliged  to  agree  to  purchase 
all  such  goods  for  six  months  from  said  trust  or  members 
thereof,  and  by  so  doing  receive  a  rebate  on  the  purchase 
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price.    Plaintiff  appealed  fiom  an  order  denying  a  motiofe  to    I 
strike  out  certain  parts  of  the  answer  as  irrelevant!  and  to 
make  other  parts  thereof  more  definite  and  certain* 

O.  B.  Sutherland,  for  the  appellant 
ft  W.  Brigg$,  for  the  respondent. 

***  PinniY,  J.    1.  Taking  the  allegations  of  the  first  de- 
fense in  their  most  liberal  sense,  it  is  apparent  that  they  are- 
irrelevant,  and  have  no  legal  relation  to  the  controversy 
between  the  parties  to  the  action,  which  is*  whether  the  plain*  | 
tiff  shall  recover  the  demand  set  forth  in  its  complaint.    It  is-  [ 
obvious  that  they  state  no  defense  to  the  action;  and  it  does 
not  appear  that  any  of  the  matters  feo  set  np  can  be  material 
in  any  aspect  of  the  case  as  now  presented,  but  they  are  of 
such  a  character  that  they  may  embarrass  and  prejudice  the 
plaintiff  ia  preparing  for  trial  and  in  maintaining  its  action 
upon  the  merits*    An  entire  defense  may  be  stricken  out  as 
irrelevant  (Rev.  Stats.,  see.  2684);  and  where  a  defenee  is 
irrelevant  and  of  the  tendency  above  indicated,  it  ought  to 
be  stricken  out  on  motion:  Horton  v.  Arnold,  17  Wis.  189; 
Joint  School  Di$t  v  Kemenf  65  Wis.  282.    But  in  this  instance 
the  motion  was  denied ,  with  ten  dollars  costs  of  motion 
against  the  plaintiff 

The  first  defense  does  not  deny  any  allegation  of  the  com- 
plaint,  but  the  substance  of  it  is,  that  the  sale  and  delivery 
of  the  goods  in  question  to  the  defendant  was  void  as  against 
public  policy,  because  the  vendor  was  at  the  time  a  member 
of  an  unlawful  trust  or  combination  formed  to  unlawfully 
interfere  with  the  freedom  of  trade  and  commerce,  and  in 
restraint  thereof,  and  to  accomplish  the  endB  therein  set 
forth.  It  is  not  claimed  in  the  answer  that  the  trust  or  com- 
bination had  acquired  the  control  and  monopoly  of  all  Buch 
goods,  or  that  the  defendant  might  not  have  purchased  the 
goods  in  question  of  other  dealers  in  Milwaukee  or  elsewhere* 
Conceding,  for  the  purposes  of  this  case,  that  the  trust  or 
combination  in  question  may  be  illegal,  and  its  tnembers 
may  be  restrained  from  carrying  out  the  purposes  for  which 
it  was  created  by  a  court  of  equity  in  a  suit  on  behalf  of  the 
public,  or  may  be  subject  to  indictment  and  punishment, 
there  is,  nevertheless,  no  allegation  showing,  or  tending  to 
show,  that  the  contract  of  ***  sale  between  the  plaintiff  and 
defendant  was  tainted  with  any  illegality,  or  was  contrary  to 
public  policy.    The  argument,  if  any,  the  case  admits  of,  is 
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that,  as  the  plaintiff  was  a  member  of  the  so-called  "  trust " 
or  "combination,"  the  defendant  might  voluntarily  purchase 
the  goods  in  question  of  it  at  an  agreed  price,  and  convert 
them  to  its  own  use,  and  be  justified  in  a  court  of  justice  in 
its  refusal  to  pay  the  plaintiff  for  them,  because  of  the  con- 
nection of  the  vendor  with  such  trust  or  combination.  The 
plaintiffs  cause  of  action  is  in  no  legal  sense  dependent  upon, 
or  affected  by,  the  alleged  illegality  of  the  trust  or  combina- 
tion, because  the  illegality,  if  any,  is  entirely  collateral  to 
the  transaction  in  question,  and  the  court  is  not  called  upon 
in  this  action  to  enforce  any  contract  tainted  with  illegality 
or  contrary  to  public  policy.  The  mere  fact  that  the  plain- 
tiff is  a  member  of  a  trust  or  combination  created  with  the 
intent  and  purposes  set  forth  in  the  answer  will  not  disable 
or  prevent  it  in  law  from  selling  goods  within,  or  affected  by, 
the  provisions  of  such  trust  or  combination,  and  recovering 
their  price  or  value.  It  does  not  appear  that  it  had  stipu- 
lated to  refrain  from  such  transactions.  A  contrary  doctrine 
would  lead  to  most  startling  and  dangerous  consequences. 
The  defendant  is  not  a  party  to  any  illegal  contract,  and  the 
esse  is,  therefore,  not  within  the  rule  of  Wheeler  v.  RueeeU,  17 
Mass.  281,  and  many  similar  cases,  to  the  effect  that  "no 
action  will  lie  upon  a  contract  made  in  violation  of  a  statute 
or  a  principle  of  the  common  law  ";  for  the  right  of  the  plain- 
tiff to  make  the  sale  in  question,  or  of  the  defendant  to  buy, 
was  in  no  way  connected  with,  or  dependent  upon,  the  alleged 
trust  or  combination,  although  the  plaintiff  was  a  member 
of  it.  These  views  are  sustained  and  illustrated  by  the  cases 
of  Brook*  v.  Martin,  2  Wall.  70,  and  Sharp  v.  Taylor,  2  Phil]. 
Ch.  801;  and  many  other  cases  might  be  cited  to  the  same 
•effect.  The  provision  for  a  rebate  of  a  part  of  the  purchase 
price  to  purchasers  ***  who  would  conduct  their  business  in 
the  manner  stated  in  the  answer  was  an  inducement  to  them  to 
•continue  their  business  relations  with  the  plaintiff.  It  does 
not  appear  that  there  was  any  contract  obliging  the  defend- 
ant to  that  course.  A  party  may  legally  purchase  the  trade 
.and  business  of  another  for  the  purpose  of  preventing  com- 
petition, and  the  restraint  of  trade  caused  thereby  is  not,  we 
think,  unreasonable:  Mitchell  v.  Reynold*,  1  Smith's  Lead. 
<3as.,8th  ed.,pt  2,  p.  766  (*417),  and  notes.  And  it  would 
seem  that  an  agreement  between  a  number  of  dealers  and 
manufacturers  to  raise  prices,  unless  they  practically  control 
the  entire  commodity — and  this  is  not  claimed  of  the  trust 
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in  question — cannot  operate  as  a  restraint  upon  trade,  nor 
would  it  injuriously  affect  the  public 

Both  the  plaintiff  and  defendant  are  Wisconsin  corpora- 
tions, and  the  goods  in  question  were  sold  in  this  state.  The 
sale,  therefore,  was  not  a  transaction  of  interstate  commerce, 
and  was  not  within  the  act  of  Congress  of  July  2, 1890:  26 
Stats,  at  Large,  209. 

The  allegation  that  the  trust  or  combination  is  the  real 
party  in  interest  in  this  action,  and  that  it  can  only  be  main- 
tained by  it,  and  should  be  dismissed,  unless  brought  in  its 
name,  or  the  names  of  all  the  members  thereof,  is  fatally 
defective  as  a  plea  or  defense  in  abatement.  It  does  not 
appear  whether  the  alleged  trust  or  combination  is  a  partner- 
ship or  a  corporation,  and  so  a  legal  entity,  capable  of  suing 
or  being  sued;  nor  is  it  averred  that  it,  or  any  of  its  members 
other  than  the  plaintiff,  had  any  interest  in  the  goods  sold,  or 
the  money  to  be  paid  for  them.  The  answer  in  this  respect 
deals  only  in  conclusions  of  law,  leaving  wholly  uncootro- 
▼erted  the  allegations  of  the  complaint  that  the  goods  in 
question  were  sold  and  delivered  by  the  plaintiff  to  the 
defendant  at  a  price  agreed  upon  between  them;  nor  does  it 
deny  the  allegation  of  indebtedness  ***  therefor  to  the  plain- 
tiff. It  fails  to  state  any  facts  showing  that  the  action  is  not 
rightly  brought  in  the  name  of  the  plaintiff. 

2.  The  circuit  court  omitted,  inadvertently  as  we  presume, 
to  pass  upon  the  second  branch  of  the  plaintiff's  motion, 
namely,  to  make  certain  portions  of  the  second  defense  more 
definite  and  certain.  It  is  correct  practice,  we  think,  to  com- 
bine in  a  single  motion  as  many  objections  as  the  plaintiff 
supposes  the  defendant's  answer  is  subject  to,  with  a  view 
of  having  them  all  determined  at  the  same  time,  and  not 
piecemeal,  thus  avoiding  a  multiplicity  of  motions  and  pos- 
sible appeals.  The  plaintiff  had  an  undoubted  right  to  have 
its  motion  decided  in  all  its  material  aspects,  and,  without 
indicating  any  opinion  whether  the  motion  as  to  the  second 
defense  should  have  been  to  make  it  more  definite  and  cer- 
tain, or  for  a  bill  of  particulars  thereof,  we  hold  that  it  was 
material  error  for  the  circuit  court  to  omit  or  fail  to  deter- 
mine this  branch  of  the  motion;  for,  until  determined,  the 
plaintiff  could  not  secure  the  rights  which  the  statute  gives 
it  in  respect  to  such  pleading,  to  either  have  the  same  made 
more  definite  and  certain,  or  a  bill  of  particulars  under  it, 
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Ei\*m  ami  YetZ,  for  the  appellant 

V\ .  7*  ?*?%*>  Ez**\*9  and  ZXirukom,  for  the  respondent. 

*••  Prxxrr,  J.  The  plaintiff  coald  not  maintain  an  action 
c:vn  :h*  jyMcr  :n  question  as  aole  plaintiff.  The  legal  right 
vV  «. :  .  u  was  :a  ;he  insured,  and  the  provision  in  the  policy, 
%*Iv\>^  ;f  *::r.  ^rs;  parable  to  Jennie  Perkins  or  assigns,  as  her 
tu.  ;:^\p?  ;:;:<?r**t  u^j  appear, ~  operated  only  as  a  conditional 
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appointment  or  order  to  pay  00  ninth  of  the  proceeds  of  the 
policy  as  might  be  equal  to  the  amount  due  on  the  mortgage 
at  the  time  of,  and  in  the  event  of,  a  toes  under  it  It  was  not 
operative  in  prsssenti,  and  the  insured  was  stall  the  owuer  of 
the  policy.  If  the  mortgage  was  paid  before  any  loss  ooourred 
it  could  not  become  effective.  These  considerations  serve  to 
show  that,  whether  the  mortgage  debt  be  greater  or  less  than 
the  amount  of  •••  the  policy  when  written,  such  a  provision 
in  favor  of  a  mortgagee  does  not  operate  as  an  assignment  of 
the  policy.  It  is  still  the  owner  of  the  premises  who  is  insured, 
and  the  contract  of  the  company  is  with  him  alone,  and  the 
continued  validity  of  the  policy  is  dependent  upon  the  per- 
formance by  him  of  the  conditions  embraced  in  it.  It  is  not 
the  interest  of  the  mortgagee  in  the  premises  that  is  insured; 
and  it  seems  clear,  therefore,  that  an  action  for  the  recovery 
of  the  money  in  case  of  loss  must  be  brought  in  the  name  of 
the  insured,  but  that  the  mortgagee,  in  respect  to  his  interest, 
may  be  joined  with  him  as  a  coplaintiff.  The  recent  cases  of 
Hodgson  v.  German  Ins.  Co.,  86  WiB.  523,  and  Chandos  v* 
American  F.  Ins.  Co.,  84  Wis.  184,  are  decisive  of  the  question 
involved.  2  Wood  on  Insurance,  1122,  Martin  v.  Franklin  F. 
Ins.  Co.,  38  N.  J.  L.  140,  Hartford  F.  Ins.  Co.  v.  Davenport,  37 
Mich.  613,  and  Warbasee  v.  Sussex  County  Af«t.  Ins.  Co.,  42 
N.  J.  L.  203,  may  be  referred  to  in  addition  to  the  authorities 
cited  in  these  cases. 

It  is  not  the  interest  of  the  mortgagee  that  is  insured,  but 
the  interest  of  the  mortgagor;  and  it  seems  illogical  to  say 
that  whether  such  an  appointment  will  operate  as  an  assign- 
ment of  the  policy,  if  it  can  so  operate  at  all,  is  dependent 
upon  whether  the  sum  due  on  the  mortgage  is  greater  or  less 
than  the  amount  of  the  loss.  The  company  says,  in  sub- 
stance, to  the  insured:  "In  consideration  of  the  stipulated 
premium,  we  insure  you  against  loss  by  fire  on  the  property 
described,  in  the  sum  of  four  hundred  dollars;  and  at  your 
request,  in  case  a  loss  occurs,  we  will  pay  it  to  J.  P.,  to  the 
extent  that  any  sum  may  then  remain  due  on  his  mortgage." 
This  is  clearly  not  an  assignment  of  the  policy  so  that  in  case 
of  loss  the  mortgagee  alone  may  sue  and  recover  for  it.  It  is 
no  more  than  a  conditional  appointment  or  agreement  for  the 
future  appropriation  of  all  or  a  part  of  the  moneys  that  may 
become  due  under  the  policy,  according  to  future  events, 
depending  for  its  operation  ••*  upon  an  actual  loss  and 
some  thing  remaining  due  on  the  mortgage.    The  case  is  not 
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ooe  of  a  defect  of  parties,  bat  of  a  want  of  sufficient  interest 
in  the  plaintiff  to  enable  him  to  recover.  The  judgment  of 
the  county  court  is  erroneous  and  must  be  reversed. 

By  the  Court.  The  judgment  of  the  county  court  of  Win- 
nebago county  is  reversed,  and  the  cause  remanded  for  a  new 
trial,  and  with  directions  that  the  insured  be  properly  made 
a  party  to  the  action.  

Irsurakcr— Aauommrr  or  Policy. — An  insurance  policy  making  the 
loss  payable  to  another  than  the  assured  most  be  regarded  as  baring 
at  ita  inception  assigned  to  sneh  other  person  with  the  consent  of  the 
pany:  ifaaoeaiefe.  /at.  Co.  v.  Oane,  16  Md.  260;  77  Am.  Deo.  280.  For  an 
extended  discmssion  of  the  assignment  of  policies  of  insurance,  nee  the  nets 
to  JTev  Twk*c  /•*,  Co.  ▼.  Flack,  M  Am.  Dec  760. 


£van8  v.  Chicago,  St.  Paul,  Minneapolis,  and 

Omaha  Bailway  Company. 

[Oft  Wmcoisnx,  9ft,} 

Rm.ao*n§  NnriifffTB — Obstructiov  of  Strut—  Right  of  Privatr 
Owrsr  to  Rrooyrr. — The  nse  of  a  street  by  a  railroad  company  in  such 
manner  as  to  completely  obstruct  trarel  with  teams  thereon,  an»'  to 
entirely  destroy  its  nee  as  a  public  highway,  constitutes  a  public  nui- 
sance if  without  permission  or  authority.  To  entitle  a  prirate  o\ 
to  recover  for  such  nuisance,  it  must  appear  that  he  has  suffered 
special  or  peculiar  damage,  differing,  not  merely  in  degree,  but  in 
from  that  which  is  deemed  common  to  all,  but  a  complaint  by  such 
owner  alleging  such  special  and  peculiar  damage  in  the  loss  of  business, 
access  to,  or  egress  from,  his  property,  and  value  thereof,  states  a  good 
cause  of  action. 

Railroads — Obstruction  of  Strut. — An  instrument  granting  a  railroad 
company  the  right  to  construct,  maintain,  and  operate  its  road  in  the 
street  in  front  of  the  grantor's  lot,  "as  the  same  was  at  the  date  of  said 
instrument  constructed, "  does  not  give  the  company  any  right  there- 
after to  destroy  such  street  aa  a  public  highway  in  front  of  such  lot. 

Railroads — Obstruction  of  Strut. — A  railroad  company  cannot  monop- 
olise a  street  in  derogation  of  the  publie  or  private  use  to  which  it  has 
been  applied.  Such  use  of  the  street  is  a  nuisance,  and  may  be  abated 
as  such. 

Action  to  recover  damages  for  the  unlawful  obstruction 
of  a  public  street  bj  a  railroad  company.  Defendant  appeals 
from  an  order  overruling  a  general  demurrer  to  plmitaftUPs 
complaint 

Solo*  L.  Perriny  for  the  appellant. 

IL  8.  Rcid  and  Bator  and  Helm$,  for  the  respondent, 
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602  Cassoday,  J.  It  sufficiently  appears  that  since  the 
construction  of  the  cjepot  mentioned  the  defendant  had  used 
the  street  opposite  the  plaintiff's  lot  in  such  a  manner  as  to 
completely  obstruct  all  travel  with  teams  thereon,  and  to 
entirely  destroy  the  6°3  use  of  the  same  as  a  public  highway, 
and  thereby  prevented  the  plaintiff's  former  customers,  and 
other  persons  who  would  otherwise  have  done  business  with 
him  at  his  warehouse  and  elevator,  from  having  access  to,  or 
egress  from,  the  same,  and  that  by  such  action  the  defendant 
has  destroyed  the  plaintiff's  business  and  rendered  his  prem- 
ises of  but  very  little  value.  If  such  obstruction  was  wrong* 
ful,  unlawful,  and  without  permission  or  authority  from  the 
plaintiff  or  his  grantor,  or  the  city  of  Hudson,  as  alleged,  then 
it  certainly  constituted  a  public  nuisance,  and  subject  to  be 
abated  as  such:  Elliott  on  Roads  and  Streets,  477  et  seq.  But 
to  entitle  a  private  party  to  maintain  an  action  for  such  public 
nuisance  at  common  law,  it  must  appear  that  he  has  suffered 
some  special  or  peculiar  damage,  differing,  not  merely  in 
degree,  but  in  kind,  from  that  which  is  deemed  common  to 
all:  Carpenter  v.  Mann,  17  Wis.  155;  Zettel  v.  West  Bend,  79 
Wis.  316;  24  Am.  St  Rep.  715;  Hay  v.  Weber,  79  Wis.  591. 
But  here  the  complaint  alleges  such  special  and  peculiar 
damage,  and  hence  states  a  good  cause  of  action  at  common 
law:  Walker  v.  Shepardson,  2  Wis.  384;  60  Am.  Dec.  423; 
JBnoe  v.  Hamilton,  27  Wis.  256;  Pettibone  v.  Hamilton,  40 
Wis.  402;  Burrow  v.  Pizley,  1  Root,  362;  1  Am.  Dee.  56; 
SteUon  y.  Faxon,  19  Pick.  147;  81  Am.  Dec.  128;  Iveton  y. 
Moore,  1  Ld.  Raym.  486;  Wilkes  y.  Hungerford  Market  Co.,  2 
Bing.  N.  C.  281;  Ooldthorpe  y.  Hardman,  18  Mees.  *  W.  377; 
16  Am.  A  Eng.  Bncy.  of  Law,  971  et  seq.  Such  right  of  ac- 
tion at  common  law  has  not  been  taken  away  by  the  English 
statutes:  Beckett  y.  Midland  Ry.  Co.,  L.  R.  8  C.  P.  82;  Mo 
Carthy  y.  Metropolitan  Board,  L.  R.  8  C.  P.  191,  affirmed 
L.  R.  7  H.  L.  243;  Frttz  v.  Hobson,  L.  R.  14  Ch.  Diy.  542; 
Truman  v.  London  etc.  Ry.  Co.,  L.  R.  29  Ch.  Div.  89;  Cale- 
donian Ry.  Co.  y.  Walker's  Trustees,  L.  R.  7  App.  Caa.  259; 
Rapier  v.  London  T.  Co.,  ( 1893)  2  Ch.  588.  Some  of  these  cases 
are  quite  analogous  to  the  case  at  bar.  Thus,  in  Fritz  y. 
Hobson,  L.  R.  14  Ch.  Div.  542,  it  was  expressly  held  that, 
"  when  the  private  6a4  right  of  the  owner  of  a  house  adjoin- 
ing a  highway  to  access  from  his  house  to  the  highway  is 
interfered  with  by  an  unreasonable  use  of  the  highway,  he 
is  entitled  to  recover  damages  from  the  wrongdoer,  in  respect 
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«e  Ll^  z£  ctl^g  ia  the  brarinres  which  he  carries  on  in  bis 
c^^a*."*  Our  sca&ue  m  confirmatory  of  the  common  law,  and 
tucc^roa.  aa  tiSect,  thai  the  circuit  courts  shall  have  jurisdio- 
tiHi  jc  sizzazm  to  recover  damages  for  and  to  abate  a  public 
cn-stace  fruci  wcich  any  person  suffers  a  private  or  special 
u^  iry  pocq'\tr  to  Vnwlf,  eo  far  as  necessary  to  protect  the 
c^aas  <i£  ma  pernem,  and  to  grant  injunctions  to  prevent  the 
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in  the  stress  m  in  front  of  said  lot,  .  •  .  . 
an  the  casus  was  at  the  data  of  said  instrument  constructed." 
Of  ceorm  tfii*  grant  gave  to  the  defendant's  predecessor,  and 
so  to  lit*  ietfiniisst»  aU  the  rights  which  are  thereby  necce- 
aartiy  implied*  Bat  manifestly  it  gave  to  neither  the  right 
as  ejattroy  the  street  an  a  public  highway  in  front  of  the 
pjiraadTe  Ioa»  The  statutes  only  authorised  such  construc- 
tor* ^ayi  caaintoseawee  of  each  railroad  in  the  street  on  oondt» 
%mu  to^t  tae  company  should  restore  the  highway  **  to  its 
icjMr  stafie,  oe  to  swfc  condition  aa  that  its  usefulness" 
sacald  *  not  bo  material! j  mspairad,  and  thereafter  maintain 
the  same  in  such  ouaoiuos  agtsnst  any  effects  in  any  manner 
proceed  by  such  railroad*:  Rev.  Stats-,  sec  1828,  subd.  5, 
sec.  l&SCL  It  has  repeatedly  been  held  that  sweh  duty  is 
ectbrceefcee  by  the  courtse  JusMrfewa  v.  Chicago  cte-R.IL  Ce., 
8*  Win.  64$;  Ce**ao*  v>lfii[whe  JL  JL  Cc,  74  Wia,  584;  17 
Aa.  St.  Rep,  17*;  StmU  v.  Chmea  sfc2L£.  C<s  79  Wis.  858. 
Taoe.  it  appears  that  the  obstruction  and  interference  ••* 
with  the  street  complained  of  were  not  authorised  by  statute. 
Th*  case  therefore*  in  clearly  distinguishable  from  that  class 
of  eaaea  where  the  incidental  injury  complained  of  is  the 
necessary  result  of  an  authorised  taking  of  land,  and  the 
proper  and  authorised  use  of  the  same. 

UA  railroad  company  cannot  monopolise  a  street  in  de«og*» 
tion  of  the  public  and  private  use  to  which  it  has  been 
applied":  Sancmftt  v.  MUwaukm  ste,  Jt  JE.  Con  7  Wis.  484. 
In  Formed  v.  Ckieago  sic  By.  Con  21  Wis.  438,  Dixon,  C.  J., 
said:  "The  company  has  no  right  to  appropriate  the  whole  or 
any  part  of  the  street  to  its  own  exclusive  use,  ss  for  side 
tracks,  switches,  engine-houses,  depot  building*  and  the  like, 
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and  00  destroy  the  public  right  of  way."  In  Penmyhafiia  R. 
R.  Co.  v.  Angel,  41  N.  J.  Eq.  316,  66  Am.  Rep.  1,  it  was  held 
that "  a  railroad  company  using,  for  the  purposes  of  a  terminal 
yard,  a  portion  of  a  street  over  which  it  has  only  a  right  of 
way,  is  responsible  for  any  nuisance,  public  or  private,  thereby 
created."  The  same  rule  was  applied  in  the  same  state, 
where,  as  here,  the  railwsy  company  acquired  the  right  to  lay 
its  track  in  a  public  street  by  grant:  Pennsylvania  J2L  R.  Co. 
v.  Thompson,  46  N.  J.  Eq.  870.  In  Baltimore  etc.  R.  R.  Co.  v. 
rifth  Baptist  Church,  108  IT.  8.  329,  Mr.  Justice  Field,  speak- 
ing for  the  court,  said:  "  The  engine-house  and  repair  shop  of 
the  railroad  company,  as  they  were  used,  rendered  it  impossi- 
ble for  the  plaintiff  to  occupy  its  building  with  any  comfort 

as  a  place  of  public  worship Plainly,  the  engine-house 

and  repair  shop,  as  they  were  used  by  the  railroad  company, 

were  a  nuisance  in  every  sense  of  the  term For  such 

annoyance  and  discomfort  the  courts  of  law  will  afford  redress 
by  giving  damages  against  the  wrongdoer,  and  when  the 
cause  of  the  annoyance  and  discomfort  axe  continuous  courts 
of  equity  wiU  interfere  and  restrain  the  nuisance":  Baltimore 
etc.  R.  R.  Co.  v.  Fifth  Baptist  Churcht  137  U.  8.  668.  See, 
also,  New  York  El.  R.  R.  Co.  v.  Fifth  Kat.  Bant%  135  U.  8. 
432.  In  Trvman  v.  London  etc.  R.  R.  Co.,  L.  B.  29  Ch.  Div. 
89,  the  ***  railway  company,  under  the  authority  of  an  act 
of  Parliament,  purchased  a  piece  of  land  adjoining  one  of  its 
stations,  and  used  it  as  a  cattle  dock;  and  yet  it  was  held 
that  the  act  gave  the  company  no  authority  to  create  a  nui- 
MMe  to  occupiers  of  houses  near  the  cattle  dock  by  herding 
cattle  therein.  So,  in  Rapitr  v.  London  T.  Co.,  (1893)  2  Ch. 
588,  it  was  "held  that,  although  horses  were  necessary  for  the 
working  of  the  tramways,  the  company  were  not  justified  by 
their  statutory  powers  in  using  the  stables  so  as  to  be  a  nui- 
sance to  their  neighbors,  and  that  it  was  no  sufficient  defense 
to  say  that  they  had  taken  all  reasonable  care  to  prevent  it.'9 
The  obstruction  of  the  passage  to  and  egress  from  the 
warehouse  and  elevator  in  question  by  means  of  a  permanent 
embankment,  the  storing  of  cars,  and  other  mere  depot  uses, 
is  not  only  in  contravention  of  the  express  terms  of  the  grant) 
but  also  of  the  mandate  of  the  statute  cited.  Upon  authority 
and  reason,  we  must  hold  that  the  complaint  states  a  good 
cause  of  action. 

By  the  Court.    The  order  of  the  circuit  court  is  affirmed. 
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thai  he  ■  re  elected,  bat  withont 

who  holds  the 

and  has  qualified  aa  required  by  lav. 

io  Obtau  Possession.— One 

iued  to  aa  otSce  under  the  authorised  canvan  of  rotas  and  certificate 

amy  enforce  hk  right  to  tho  poaaeuHoo  of  the  office  by  writ 

I  who  holds  tho  office  without  color  of 

of  his  tern,  especially  when  the  statutory 

debTery  of  the  books  and  papers  of  the  offie* 
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titled  to  iauaadiato  possoision  of  an  office  under  his  prima /mem 
cue  thereto  samy  enforce  hn  right  by  nnarfiinmi,  nnaffeetad  by  the  net 
this  aao:*er  **«»— «-e;  a  right  to  the  office  nay  be  able,  in  one  sannnnfs 
jc\<**d  =£»»  to  sneeeWally  eon  test  such  prima  fade  title, 
;ca  ivp  Ofnctu — Ma^damc-s  to  Obtain  Possession— Omitn. — In  a 
nwt*  i -rem*  proceeding  by  a  person  holding  prima  fade  title  to  an  office, 
to  eufvwe*  ate  nght  to  insaediato  posaession  thereto,  the  fact  that  aa- 

eiainaat  received  a  greater  nnnber  of  legal  votes  at  the  election 

pleadable  aa  a  defease. 
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Owwicm  Am  Omasa*— Havdavus  to  Comtbst  ELscrnow.— Quo  Wakuhto 
k  the  proper  prof— ding  by  which  to  oontest  an  election.  It  cannot  bet 
contested  by  mamdamm* 

Mamdampi  lira  ■ctkial  Diner.— Although  an  alternatiye  writ  of  man- 
damm  is  defectiTe  in  that  it  is  signed  by  the  judge  instead  of  the  olsrk 
of  the  eomrt,  and  is  not  under  seal,  the  defect  most  be  regarded  aa> 
immaterial  when  no  substantial  right  is  affected. 

OrUm  and  Oiborn,  and  WiUon  and  Martin,  for  the  appellant. 

Murphy  and  Gardner,  and  J.  L.  O*  Connor ,  for  the  respond- 
ent 

•*•  Wihslow,  J.  It  clearly  appears  by  the  statement!  of 
the  relation  and  the  expressed  or  implied  admissions  in  the 
return  that  the  relator  was  declared  elected  to  the  office  of 
clerk  of  the  circuit  court  of  La  Fayette  county  by  the  county 
board  of  canvassers  of  that  county;  that  he  received  the  proper 
certificate  of  election  to  that  office;  and  that  he  qualified  there- 
for as  required  by  law;  also  that  the  defendant  was  the  former- 
incumbent  of  the  office,  and  has  retained  possession  of  the 
same  after  the  expiration  of  bis  term  without  certificate,  com* 
mission,  or  other  semblance  of  authority  or  right,  but  he  claims- 
that  he  can  show  that  he  in  fact  received  the  greater  number 
of  votes  for  the  office. 

The  question  first  presented  is,  what  effect  is  to  be  given- 
to  the  canvass  and  certificate  of  election?  Is  the  canvass  ar< 
mere  exercise  in  addition,  to  ascertain  which  column  of  figures- 
is  the  greater?  Is  the  certificate  only  a  trophy  given  to  the 
victor  in  the  electoral  battle,  which  is  good  for  nothing  except; 
to  exhibit  to  admiring  friends,  or  hang  upon  the  wall  as  an* 
evidence  of  political  prowess?  If  these  questions  are  to  bey 
answered  in  the  affirmative,  then  the  canvass  and  the  issu- 
ance of  the  certificate  are  evidently  as  ***  useless  as  they 
are  harmless.  We  think,  however,  that  there  is  a  substantial 
right  conferred  by  the  canvass  on  the  person  declared  to  be 
elected,  of  which  right  the  certificate  is  the  legal  evidence. 
The  canvass  is  for  a  purpose.  It  is  to  determine  who  was 
elected  to  the  office.  It  Is  conducted  by  a  tribunal  created 
by  the  law  to  ascertain  and  decide  that  very  question,  and  it* 
determination  must  have  some  effect.  Now,  the  effect  which 
it  has,  plainly,  must  be  to  determine  who  is  elected  to  the 
office.  Not  necessarily  to  determine  the  fact  permanently,  or 
beyond  the  possibility  of  revision  or  reversal,  but  to  determine 
the  fact  for  the  time  being,  and  until  a  different  result  be 
reached  in  a  proper  proceeding  to  contest  the  title  of  the  cer- 
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-tificftte  hdldfcr  fe  the  offifee.  Ai  ftg&iritf  an/  ifftfhd^  in  the 
-office,  and  in  fact  as  against  all  the  World  eicept  &  de  facto 
officer  in  possession  of  the  offiee  under  coier  of  authority,  the 
fret  ie  settled  by  the  determination  of  the  oanvasiers  antil,  in 
a  prtojm  proceeding,  thai  determination  it  reversed.  Thia 
doctrine  ia  in  accordance  irith  Ihfe  lihifbfifl  dtifr*§rtt  df  Author- 
ity! MeCrary  oil  Eleotibns,  sees.  804-421,  a*d  easts  *ii*d; 
Jferrill  on  Mandamus,  see.  142. 

A  moment's  reflection  will  convince  any  mind  that  thia  ia 
not  only  a  reasonable  doctrine,  but  the  only  doctrine  which 
*an  be  toterfctetf.  Thtfe  Mil  aride  many  disputed  elections. 
It  may  sometimes  condume  roueb  time  to  dfcfefmine  finally 
and  conclusively  who  was  elected.  In  tb6  mean  limfc  the 
public  welfare  imperatively  demand*  that  thti  08)66  be  occu- 
pied by  some  one  empowered  to  discharge  iti  deities.  Who 
-shall  it  bfef  Shall  it  be  the  man  who  bears  the  Certificate 
And  hfcs  ih  hi*  favor  the  adjudication  of  the  tribunal  created 
by  law  to  primarily  decide  that  question,  or  shall  it  be  by  an 
intruder,  with  no  color  of  Authority,  frith  neither  certificate  of 
♦com mission  of  any  kind,  who,  by  aceident,  being  in  possession 
•of  the  office,. says  that  he  was  in  fact  elected  thereto?  There 
-can  be  but  one  reasonable  answer  to  this  question.  Plainly, 
the  man  with  the  certificate,  ***  and  the  canvass  in  hi*  favor, 
must  be  admitted  to  the  office,  until  a  competent  tribunal 
reverses  the  decision  of  the  canvassers.  Any  other  doetfin* 
-would  be  subversive  of  all  l&w  and  order.  The  prfot  ineum- 
*ent  could  as  well  turn  over  the  possession  of  th4  office  to 
another  defeated  candidate,  on  the  pretense  that  b*  Kne#  this 
other  candidate  was  realty  elected,  as  to  hold  possession  him- 
self; Thus,  the  prior  incumbent  would  beeoine  the  judge  df 
the  tyrima  fact*  title  to  the  office,  instead  of  the  eftnvftesing 
board.  The  opportunities  thus  afforded  to  tiefe&ted  candi- 
date* to  temporarily  thwart  the  will  of  tne  peeple  need  only 
be  suggested;  they  need  not  be  dwelt  upon. 

It  setms  very  clear  to  us  that  the  poWef  ft  detide  the  prima 
Jaeie  right  to  fen  office  lies  with  the  cfthva&ring  foard. 

This  prima  facie  right,  if  it  means  any  thing,  must  mean 
that  the  person  having  it  has  the  right  to  the  po&estfon  of  the 
office  and  its  books,  papers,  and  other  properly  whett  his 
-term  of  office  begins,  if  be  has  duly  qualified.  To  this,  we 
think,  there  is  but  one  exception,  and  that  is  when  the  office 
is  already  filled  by  a  de  farto  officer.  There  hab  been  rtuich 
•discussion  as  to  what  will  constitute  a  de  facto  officer.     It  is 
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tiOt  material  here  16  consider  who  may  be  a  de  fatto  6ffic6r  as 
to  third  persons  and  the  public  in  general.  The  question  is, 
who  is  a  de  facto  office*,  as  against  the  person  holding  a  certifi- 
cate of  election,  who  has  duly  qualified  as  required  by  law? 
On  thiA  question  the  law  is  Well  Bettled.  A  de  facto  officer  is 
one  who  is  in  possession  of  an  office,  and  discharging  its 
duties  under  Color  of  authority:  McCrary  on  Elections,  3d 
«d.,  sec.  218;  $  Dillon  on  Municipal  Corporations,  sec.  892. 
By  ColCr  of  authority  is  meant  authority  derived  from  an 
election  or  Appointment,  however  irregular  or  informal,  so 
that  the  incumbent  be  not  a  tnere  volunteer:  McCrary  on 
Elections,  sec.  218.  Tested  by  this  rule,  it  is  apparent  that 
the  defendant  iti  in  no  proper  sende  a  defactd  officer  as  again  6t 
the  relator.  There  had  been  no  canvass  6r  determination 
***  by  any  One  in  hlfi  favor,  nor  has  he  any  certificate,  Com- 
mission, or  authority  from  any  person,  officer,  or  board  pur- 
porting to  authorize  him  to  discharge  the  duties  of  the  office. 

The  defendant  not  being  a  difado  officer,  it  was  his  duty 
to  surrender  to  the  relator  the  property  of  the  office  at  the 
commencement  of  the  relator'*  term.  Such  a  surrender 
would  have  been  simply  a  recognition  of  the  relator's  prima 
facie  title  to  the  office  under  the  canvass  and  certificate.  It 
would  n6t  have  affected  any  right  the  defendant  might  have 
to  contest  the  election  of  relator  in  a  proper  proceeding.  If 
it  Was  the  right  of  relator  to  be  admitted  to  the  office  under 
his  prima  fade  title,  and  hold  it  pending  a  contest,  it  ii  evi- 
dent that  the  right  may  be  enforced  by  mandamus.  Black- 
stone  says  the  writ  issues  in  "  all  Cases  where  a  party  hath  a 
right  to  hate  a  thing  done,  and  hath  no  other  specific  means 
of  compelling  its  performance":  8  Blackstone's  Commen- 
taries, 110.  The  authorities  are  numerous  that  mandamus  is 
the  appropriate  remedy  in  such  a  case:  Merrill  on  Manda- 
mus, secfe.  142,  143;  People  v.  Head,  25  111.  325;  Crotfell  v. 
Lambert,  10  Minti.  369;  State  v.  Sherwood,  15  Minn.  221;  2 
Am.  Rep.  116;  State  v.  Churchill,  15  Minn.  455;  State  V. 
Jaynee,  19  Neb.  161, 

It  is  said  that  the  relator  has  an  adequate  remedy,  under 
the  statute,  by  proceedings  to  compel  the  delivery  of  books 
and  papers:  Rev.  Stats.,  sees.  977,  983.  It  is  quite  evident 
that  these  statutory  provisions  afford  no  adequate  remedy  to 
the  relator.  They  provide  only  for  the  delivery  of  books  and 
papers.  In  the  present  case  the  seal  of  office  and  the  moneys 
appertaining  thereto  are  also  desired,  and  neither  could  be 
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by  a  nmswEiig  under  the  statute.    We  think  the  ' 


Hating  heid  thai  the  relator  had  a  dear  right  to  the  pos- 
a£  the  office  and  its  property  under  bis  priwta  facie 

m  the  appropriate  reined  j  to  en- 
the  case  is  practicaDj  disposed  of. 
to  posnssioii  under  his  priwm  facie  title 
«s  cot  sftVrtrd  by  the  nut  that  defendant  may  be  able  in 

proceedings  to  successfully  contest  relator's 
Pending  such  contest,  as  we  have  seen, 
the  relator's  right  to  pmiHsaiun  is  perfect  as  against  every 
one  except  a  de  facte  officer  holding  under  color  of  authority; 
and  dripndant  is  not  ssjch  an  officer.  This  makes  it  very 
pLiin  that  the  defendant's  allegations  tending  to  show  that 
the  greater  nnmher  of  legal  votes  at  the  election 
pleadable  as  a  defense  to  this  staadomvt  proceed- 
no  opinion  on  the  question  whether 
the  issr  votes  which  lacked  the  signature  of  one  ballot  clerk 
were  in  feci  legal  votes  or  not  It  is  a  most  interesting 
question,  and  by  no  means  free  from  doubt*  but  it  cannot 
properly  be  decided  here. 

Judgment  for  the  relator  in  these  wumdamue  proceedings 
doss  not  determine  the  final  rights  of  the  parties;  it  simply 
determines  that  relator  had  a  right  to  immediate  possession 
under  his  prism*  fade  title.  It  might  perhaps  determine  the 
£n*l  right  had  both  parties  chosen  to  litigate  it  in  this  pro- 
ceeding but  the  relator  has  not  chosen  to  litigate  it,  but  has, 
by  demurrer,  challenged  the  sufficiency  of  the  return.  Jfon- 
dawuu  is  not  the  proper  proceeding  in  which  to  contest  an 
election:  State  v.  Sullivan,  83  Wis.  416. 

It  appears  that  the  alternative  writ  in  this  case  was  defec- 
tive in  that  it  was  signed  by  the  circuit  judge  instead  of  the 
clerk  of  court,  and  it  did  not  bear  the  seal  of  the  court.  The 
objection  was  duly  taken  by  motion,  but  overruled.  The 
alternative  writ  is,  however,  little  more,  in  legal  effect,  than 
an  order  to  show  cause:  People  v.  New  York  Common  Plea** 
13  Wend.  649-655,  note;  28  Am.  Dec.  495.  Strictly,  probably 
the  objection  should  have  been  sustained,  but  we  do  not 
regard  ***  the  error  as  affecting  any  substantial  right,  and 
shall  not  reverse  the  judgment  on  that  account:  Rev.  Stats., 
scc2S29. 

The  questions  involved  in  this  case  were  very  fully  discussed 
by  the  late  Mr.  Justice  Taylor  in  the  case  of  Super  otsore  v. 


Dec.  1893.]  Stats  *.  Oateb.  917 

C?  Medley,  46  Wis.  35,  and  the  conclusions  there  stated  are 
identical  with  the  conclusions  reached  in  this  opinion,  and 
stated,  perhaps,  with  greater  force  and  perspicuity.  Inasmuch, 
however,  as  that  case  was  not  a  contest  between  the  parties 
claiming  the  office,  and  these  questions  were  only  collaterally 
involved,  we  have  deemed  it  proper  to  review  the  question  as 
an  original  one. 

By  the  Court.    Judgment  affirmed. 

Omens  Di  Facto— Who  Ajul—A  de  facto  officer  it  one  who  Mis  under 
color  of  a  known  and  yalid  appointment,  but  has  failed  to  conform  to  some 
precedent  requirement:  Weather/ord  v.  State,  31  Tex.  Cr.  Rep.  530;  37  Am. 
8k  Rep.  828,  and  note;  WakoU  v.  Wells,  21  Nev.  47;  37  Am.  8t  Rep.  478, 
and  note.  See,  also,  the  extended  notes  to  Smith  t.  Bondurant,  68  Am.  Rep. 
440,  and  HUdrcth  v.  Mclntirt,  19  Am.  Dec.  S3. 

Onions  Holdisq  Over— Whethrr  Ds  Faoto.— City  oonnoilmen  hold- 
ing crer  after  their  term  has  expired,  and  after  their  successors  hare  been 
elected  and  hare  qualified,  but  before  the  latter  have  taken  their  seat*,  are 
de  facto  officers:  Magneau  v.  City  of  Fremont,  30  Neb.  843;  27  Am.  St.  Rep. 
436. 

Mandamus  to  Obtain  Possession  of  ah  Office. — Mandamus  is  nerer 
issued  when  a  person  is  in  an  offioe  by  color  of  right  to  admit  another;  the 
proper  remedy  is  an  information  in  the  nature  of  a  quo  warranto;  St.  Louis 
County  Court  t.  Spark*,  10  Mo.  117;  45  Am.  Dec.  355,  and  note;  People  v.  Olds, 
SCal.  167;  58  Am.  Deo.  308;  State  r.  Dunn,  Minor,  46;  12  Am.  Dec.  25,  and 
extended  note.  Mandamus  is  not  the  proper  proceeding  by  which  to  oust 
from  offioe  an  acting  officer  not  a  party  thereto:  Pariseau  r.  Board  of  Educa- 
tion, 96  Mich.  302.  An  information  in  the  nature  of  a  quo  warranto  lies 
against  a  person  who  unlawfully  holds  an  office  to  which  he  was  at  first 
entitled:  Burgess  v.  Davis,  138  111.  578.  Quo  warranto  lies  to  oust  an  illegal 
incumbent  from  an  office,  not  to  induct  the  legal  officer  into  it:  State  ▼. 
Lane,  16  R.  L  620.  But  see  State  v.  Sherwood,  15  Minn.  221;  2  Am.  Rep. 
116,  in  which  it  was  held  that  where  the  relator  had  received  a  certificate  of 
election  from  the  proper  officer,  and  had  taken  the  oath,  and  bad  demanded 
the  offioe  from  the  former  officer  who  was  in  possession  and  refused  to  give 
it  up  on  the  ground  that  relator  was  ineligible,  that  the  relator  was  entitled 
to  mandamus 

Quo  Warranto — Trying  Titlr  to  Office. — When  the  title  to  an  office 
is  the  subject  of  controversy,  then  quo  warranto  is  the  exclusive  legal  rem- 
edy: State  v.  MilMUe,  53  N.  J.  L.  362;  Frey  v.  Michie,  68  Mich.  323;  Stats 
r.  8umoan,  83  Wis.  416;  People  v.  Pease,  27  N.  T.  45;  84  Am.  Dec.  242; 
People  r.  Olds,  3  Cal.  167;  58  Am.  Dec  398;  Hamlin  v.  Kassafer,  15  Or. 
456;  3  Am.  St.  Rep.  176,  and  note.  The  same  rule  is  indirectly  maintained 
an  WalcoU  v.  WelU,  21  Net.  47;  37  Am.  St.  Rep.  478. 
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Li  mi  Radl. 

f»W 

■ppeintif  power  !■•  no  powor  to  Appoint. 


-Wut  or  Pkohibridh  Doss  Hot  Lib  t»  tosfc  tno  tillo  ef  a  di 


AiUm  4.  Cole,  for  the  petitioner. 
IT.  5.  Stroud,  tot  the  respondent 


Per  Cubiaji.  Jt  appears  that  f.  M-  Sbaughnepaey 
appointed  a  justice  of  the  peace  by  the  common  oouneil  of 
Portage,  to  fill  a  vacancy  made  by  the  resignation  of  another. 
Thereupon,  an  action  was  commenced  before  such  justice,  and 
a  summons  issued  by  him  in  favor  of  one  Charles  Chislow 
and  against  the  petitioner  herein,  Charles  Radl.  Upon  the 
return  of  the  summons  served  upon  Radl,  he  applied  to  this 
court  for  a  writ  of  prohibition  to  perpetually  restrain  eueh 
justice  from  taking  any  steps  or  exercising  any  jurisdiction 
in  the  cause,  on  the  ground  that  the  common  council  had  no 
lawful  authority  to  fill  such  vacancy  by  appointment. 

Assuming  such  to  be  the  facts,  still,  as  there  was  sueh  an 
office  de  jure  in  the  city  as  justice  of  the  peace  to  be  filled, 
and  as  the  person  who  here  acted  was  ostensibly  appointed  to 
fill  that  office,  and  qualified,  we  must  regard  him  as  being 
such  officer,  at  least  de  facto,  and  hence  must  hold  thai  he 
had  jurisdiction  in  the  ease,  and  that  his  official  acts  were 
binding  upon  the  parties:  In  re  Boyle,  9  Wis.  ***  264;  State 
v.  ittoom,  17  Wis.  521;  Chicago  etc.  Ry.  o.  v.  Langlade  Co.* 
56  Wis.  627,  629;  Baker  v.  Stale,  69  Wis.  37;  In  re  Burke,  76 
Wis.  857;  In  re  Manning,  76  Wis.  365,  affirmed  in  139  U.  S. 
504.  This  court  has  held  that  under  our  statutes  such  writ 
issues  only  to  restrain  the  acts  of  a  court  or  other  inferior  tri- 
bunal exercising  some  judicial  power  whieh  it  has  no  legal 
authority  to  exercise:  Rev.  8tats^  sees.  3457-3462;  Stat*  v. 
Gary,  33  Wis.  93.  It  would  seem  that  the  writ  is  not  to  be 
applied  to  any  officer  or  body  on  whom  the  law  confers  no 
power  of  pronouncing  any  judgment:  In  re  Godson,  16  OnL 
App.  452.  "A  writ  of  prohibition  will  not  issue  when  there 
is  any  other  adequate  remedy":  State  v.  Burton,  11  Wis. 
51;  S*Jte  r.  Commissioners  of  Roads,  1  Mill  Const.  55;  12  Am. 
Doc-  50t>;  Smith  v.  Whit ney9U6  U.  8. 167;  Queen  v.  Local  Gov- 
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Board,  10  Q.  B,  Di?.  809.  Qer*  tbt  petitioner  *ppe*r* 
to  hare  another  adeqptM*  reraedy. 

The  precise  question  her?  presented  has  been  recently  fe- 
termined  by  the  supreme  court  of  Minneeote}.  It  w*e  iter* 
properly  held  that  "  a  writ  of  prohibition  will  opt  lie  to  test 
the  title  of  a  d*  faMo  judicial  office  ":  SM$  ?.  JftJfarftft,  42 
Minn.  30. 

The  writ  i*  denied. 

PaoHomoa.— Trrxn  to  ait  OrpoB  {9  Nor  Tbxabls  m  P*c>caa&nfoe> 
10  Obtaiv  a  writ  of  prohibition:  WalooU  r.  Wtlk,  21  Not.  47;  37  Am.  £t» 
Bop,  478. 

Oman  Da  PAOfo— Whithib  Exist  Whbrb  Apronmae  Powaa  Da» 
Mn?i»p*ia  osnoor  4*  Auto  eaiata  whm  on*  holds  oabo  by  viitne  of  •»> 
olfotjon  or  appofnfcne nf,  wjiere  *  W  ▼»§  *  W*t  of  **>▼•*  *»  tao 
appointing  power:  Walcpfl  r.  Wfll*,  91  #•▼.  *7;  ?7  Am.  §t.  $tp.  478; 
fot  t.  Unde  Sam  eJe.  Mining  Co.,  1  Not.  188;  90  Am.  Dae.  484;  Staf*  t.  Car- 
roll, 38  Conn.  449;  9  Am.  Rep.  409.  See  tho  extended  nolo  to  Hildrdk  ?• 
jrciaJw*  It  Am.  Deo,  6ft,  66. 


CoTTBELL    V.    SHEPHERD, 

[86  Wisconsin,  649.] 

BtATOti  or  Limitations — Niw  Promise. — A  grantee  of  a  mortgagor  whe> 
assamee  and  agree*  to  pay  the  mortgage  does  not,  by  subsequent  pay*  • 
■•ant  of  pajrt  of  the  principal  and  iu  teres k  toll  the  statute  of  limitation* 
at  against  hjs  grantor,  tho  original  mortgagor. 

Q.  T.  Thorn,  for  the  appellant. 

Goldberg  and  Hoxie,  for  the  respondent. 

•*•  Ortov,  C.  J.    Thie  ia  an  action  to  foreclose  a  mortgage* 
executed  by  the  defendant,  Henry  Shepherd,  and  Margaret*, 
his  wife,  to  the  plaintiff,  on  certain  premises,  on  the  nine- 
teenth day  of  October,  1877,  to  secure  a  note  given  by  and  to 
the  s^me  persons,  of  two  hundred  and  fifty  dollars,  at  the 
same  time,  with  ten  per  cent  interest,  payable  the  first  day  of 
Jane,  1883,    The  action  was  commenced  August  9, 1890.    On 
the  twenty-ninth  day  of  June,  1878,  the  said  defendants  sold 
and  deeded  the  mortgaged  premises  to  one  Louis  Roussau  in> 
consideration  of  three  hundred  and  ten  dollars,  and  said  deed 
contained  a  covenant  against  encumbrances,  except  the  said 
mortgage,  and  it  was  agreed  verbally  that  Roussau  was  to  pay 
said  mortgage  as  a  part  of  said  consideration,  and  Roussau 
paid  to  the  defendants  sixty  dollars,  and  on  the  mortgage* 
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Mty  dollsn,  at  the  time  of  the  sale,  and  has  paid  since  the 
lateral  on  the  note  to  Jol y  7, 1888,  and  fifty  dollars  more  on 
Ike  principal  in  188L  The  balance  doe  on  the  note  and 
at  the  time  of  the  judgment,  of  principal  and  inter- 
two  handled  and  thirty-seren  dollars,  for  which 
it  was  rendered,  as  also  for  forty  dollars  solicitor's 
The  said  Roussau  was  made  defendant,  but  made  no 
r,  and  his  equity  of  redemption,  as  well  as  that  of  Shep- 
wife,  was  foreclosed.  The  plaintiff  asked  judgment 
any  deficiency  after  the  sale  against  the  said  Henry  Shep- 
herd, bat  did  not  ssk  lor  any  such  personal  judgment  against 
sen.  The  defendant*  Shepherd,  answered,  setting 
the  statute  of  limitations  on  the  note  as  a  bar  to  any  such 
psisftil  judgment  against  him  for  any  such  deficiency,  and 
this  having  appeared,  no  judgment  for  the  same  was  rendered 
or  ordered  against  him. 

These  are  the  material  facts.  The  error  assigned  is  that 
***  the  court  held  that  the  statute  was  a  bar  to  any  personal 
judgment  against  Shepherd,  and  refused  to  embrace  in  the 
judgment  of  foreclosure  any  such  order.  The  learned  counsel 
of  the  appellant  contends  that  the  payments  of  interest  and 
part  of  the  principal  of  the  note  within  the  period  of  limita- 
tion by  Roussau,  the  grantee,  should  be  held  to  have  been 
made  by  the  said  Shepherd,  and  that  they  removed  the  bar 
of  the  statute  ss  to  him,  because  Roussau  occupied  the  relation 
of  a  joint  debtor  with,  or  agent  o£  Shepherd.  This  is  the 
only  question  in  the  case. 

The  authorities  cited  by  the  learned  counsel  are  not  in  point 

with  this  case,  but  are  claimed  to  be  the  same  in  principle,  as 

showing  by  analogy  that  Roussau,  as  such  grantee,  subject  to 

the  mortgage,  and  promising  to  pay  the  same,  was  a  joint 

debtor  or  agent  of  Shepherd,  or  that  his  relation  to  him  was 

in  principle  the  same.    There  was  no  personal  judgment 

asked  against  Roussau,  and  he  did  not  answer;  but  the  fact 

that  he  was  such  grantee  of  the  Shepherds,  and  promised  to 

pay  the  mortgage,  and  had  made  such  payments  on  the  mort» 

^age,  came  into  the  case  ss  matters  of  evidence,  in  order  to 

«how  that  the  statute  had  not  run  ss  to  Shepherd  by  reason 

of  said  payments. 

We  do  not  think  such  payments  by  Roussau  can  have  such 
offset  The  following  reasons  appear  to  be  sufficient  for  so 
folding:  1.  Roussau  was  not  a  joint  debtor,  or  jointly  liable, 
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with  Shepherd.  It  is  true,  he  promised  Shepherd  to  pay  the 
note,  and  became  liable  to  pay  it;  but  the  plaintiff,  as  mort- 
gagee, was  not  a  party  to  such  promise,  and  has  not  yet 
accepted  the  benefit  of  it,  and  has  not  sought  to  hold  him 
liable  on  it.  It  has  never  become  a  novation.  The  plaintiff 
is  not  bound  to  pursue  his  remedy  against  Roussau.  2.  Rous- 
sau did  not  make  the  payments  for  the  benefit  of  Shepherd, 
but  for  his  own  benefit,  to  protect  his  equity  of  redemption  or 
interest  in  the  premises.  Shepherd  had  no  interest  in  the 
premises  any  longer  to  protect.  ••*  It  was  immaterial  to 
him  whether  Roussau  paid  the  note  or  not,  as  far  as  the  mort- 
gage was  concerned,  for  Roussau  had  bought  the  premises 
•object  to  the  mortgage,  and  had  promised  to  pay  it,  and  he 
must  pay  it  or  lose  his  land.  Shepherd  had  no  interest  in  it 
except  to  protect  himself  against  any  deficiency  after  the  sale 
of  the  premises.  Shepherd  made  the  note,  and  is  liable  to 
pay  it.  He  is  the  only  party  to  whom  the  plaintiff  looks  for 
payment.  He  ignores  Roussau  as  a  party  to  the  note,  or  as 
liable  to  pay  it  Roussau  made  some  payments  on  the  mort- 
gage, and  the  plaintiff  received  them,  as  he  was  bound  to  do, 
for  Roussau  stood  then  in  the  place  of  the  mortgagor  owning 
the  equity  of  redemption.  He  made  them,  however,  for  him- 
self alone,  and  for  his  own  protection.  He  did  not  do  it  as 
the  agent  of  Shepherd  in  any  sense,  but  was  acting  for  him* 
•elf  alone.  He  did  not  profess  to  be  acting  for  any  one  except 
himself,  and  it  is  not  shown  that  Shepherd  knew  at  the  time 
that  he  was  making  the  payments,  or  that  he  notified  him  of 
it.  It  would  appear  to  be  very  unreasonable,  as  well  as 
unjust,  to  impute  these  payments  to  the  defendant,  Shepherd, 
to  have  the  legal  effect  of  a  new  promise  on  his  part  to  pay 
the  note  within  the  period  of  limitation.  Roussau  was  not 
liable  on  the  note,  and  could  not  be  sued  upon  it.  He  could 
only  be  held  liable,  if  at  all,  by  the  foreclosure  of  the  mort- 
gage. Then,  by  what  authority  could  he  make  an  acknowl- 
edgment for  the  defendant,  Shepherd,  that  the  note  was  still  a 
subsisting  indebtedness  against  him?  The  plaintiff's  rela- 
tions to  the  note  and  to  Shepherd  as  the  maker  of  it  were  not 
changed  in  the  least  by  Roussau 's  purchasing  the  land  sub- 
ject to  the  mortgage,  nor  was  Shepherd's  liability  to  the  plain- 
tiff on  the  note  changed  or  affected  by  it  The  plaintiff  and 
defendant  Shepherd  occupied  the  same  relations  towards  each 
other  as  they  did  before.    I  can  conceive  of  no  process  of  rea- 
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w»to«  fcy  wbfcfc  tbw  payment*  by  Ron^u  <w  be  {&*<!# 
be,  in  law,  payment*  ••*  mad*  by  fret  deftno^pt,  3hspherdf 
and  I  have  not  been  able  \q  find  s^xy  <#se  in  (joe  repor{§  as 
authority  f<jr  i(. 

This  question  la  new  in  this  court,  and  I  thipk  it  ppnlcj  not 
bare  often  arisen  anywhere.  The  <?W  pf  Tnjffqif  T.  *W*A> 
52  Conn.  484,  seems  to  be  plosgly  in  point,  thfrt  wfls  %  naort- 
gage  on  certain  tracts  of  lan*l  to  secure  $  npte  for  tjro  tboij- 
sand  eight  hundred  and  fifty  dollars,  as  the  pveb^PP  f£9**eJ 
lor  the  land.  The  mortgagor  sole)  the  premises  sutyegt  to  the 
mortgage,  and  the  grantees  promised  to  pay  |^»  p^rt  of 
the  oonsideration.  The  grantees  had  made  payments  of  inter- 
est on  the  note  within  the  period  of  limitation.  Tfye  maker 
of  the  note  set  up  the  statute  as  a  bar.  He  bad  qpvejr  mad? 
any  payments  on  the  note  himself,  unjees  qpcfe  payments  by 
the  grantees  could  be  imputed  to  him,  a,nd  it  ww  b$14  tt>*l 
such  payments  did  not  rernove  the  b^r  #f  \\&  ptaty^  or  oper- 
ate as  a  new  undertaking  or  promise,  phjfcf  Justice  Parfc, 
who  wrote  the  opinion,  said:  "  the  defendant  wa^s  direqtjy  *f)d 
personally  liable  on  the  note,  **4  when  he  9Qnyeyf d  #ig  Iwd 
mortgaged  to  his  grantees,  on  their  assumption  an(J  prpapiae 
to  pay  the  note  as  a  p*r$  cpixpideration  of  \\&  pgrgbage, 
the  transaction  altered  in  no  respect  whatever  the  lia- 
bility of  the  defendant  on  the  no(p.  Neither  &\d  it  ippre^e 
or  diminish  the  remedies  of  the  plaintiffs.  They  cqij}<} 
pursue  the  defendant   on   tjhe    note,  of  the  land?  in  the 

hands    of  the    grantees,   jijst    as  well    as  before 

Their  liabilities  are  separate  and  distinct.  Neither  party 
could  do  any  thing  to  increase  the  liability  of  the  other. 
How  could  the  grantees,  by  any  act  of  theirs,  acknowledge 
that  the  mortgage  debt  was  a  subsisting  indebtedness,  so  as 
to  subject  the  defendant  to  a  new  liability  upon  it,  when  they 
themselves  were  not  liable  on  the  note?  We  think  the  grantee* 
could  do  nothing,  by  word  or  deed,  to  remove  the  bar  of  the 
statute  of  limitations,  so  far  as  the  defendant  is  concerned." 
We  think  this  decision  is  supported  by  the  *54  clearest  reasons, 
and  any  decision  to  the  contrary  would  be  without  and 
against  reason. 

In  Harloch  v.  Ashberry,  L.  R.  18  Ch.  Div.  229,  the  tenant 
of  the  mortgagor  in  possession  of  the  mortgaged  premises 
was  required  by  the  mortgagee  to  attorn  and  pay  the  rent  to 
him,  and  the  tenant  did  pay  five  pounds  sterling  on  the  ;*nt» 
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and  it  waa  receired  as  00  much  payment  on  the  mortgage. 
This  payment  waa  set  np  as  haying  removed  the  bar  of  the 
statute  aa  against  the  mortgagor.  The  case  was  tried  before 
Mr.  Justice  Fry,  arid  he  held  the  payment  had  such  effect, 
but  on  appeal  (Harlock  r.  A$hb$rry,  L.  R.  19  Ch.  Div.  639), 
the  master  of  the  rolls,  Sir  George  Jessel,  and  the  lords 
justices,  Sir  William  Baliol  Brett  and  Sir  John  Holker,  held 
the  other  way,  that  it  did  not  remove  the  bar  of  the  statute 
aa  to  the  mortgagor.  The  reasons  given  were  that  the  mort- 
gagor could  not  prevent  the  payment,  however  much  he  might 
have  disapproved  of  it  at  the  time;  and  that  it  waa  a  pay- 
ment of  rent,  and  aa  rent,  and  not  as  a  payment  on  the  mort- 
gage for  the  benefit  of  the  mortgagor,  either  as  principal  or 
interest. 

Inasmuch  as  such  payments,  to  remove  the  bar  of  the  statute, 
must  have  the  effect  of  an  acknowledgment  of  the  debt,  or 
a  new  promise,  they  should  be  made  by  some  person  who  had 
the  right  to  acknowledge  the  debt  or  to  make  the  new  prom- 
ise, either  the  mortgagor  or  his  authorized  agent.  In  applica- 
tion to  this  case,  the  grantee  had  the  right  to  make  payments 
for  himself  to  save  his  land,  but  had  no  right  to  make  such 
payments  for  and  on  behalf  of  the  mortgagor,  as  an  acknowl- 
edgment of  his  debt,  or  aa  a  new  promise  on  his  part  Con- 
versely: "A  mortgagor  who  sells  the  land  subject  to  the 
mortgage  cannot,  by  his  subsequent  acknowledgment,  or  pay- 
ments of  interest,  toll  the  statute  as  to  his  grantees":  Lord 
v.  Morris,  18  Cal.  482-490;  Zoll  v.  Carnahan,  83  Mo.  35; 
Sehmueker  v.  Sxbert,  18  •••  Kan.  104;  26  Am.  Rep.  765;  Day 
v.  Baldwin,  84  Iowa,  880;  Newbovld  v.  Smith,  L.  R.  33  Ch. 
Div.  127;  13  Am.  A  Eng.  Bncy.  of  Law,  761.  In  suoh  cases 
it  seems  clear  that  neither  the  mortgagor  nor  the  grantee,  by 
acknowledgment  or  payments,  can  remove  the  bar  of  the 
statute  aa  to  the  other. 

The  ruling  of  the  circuit  court,  refusing  to  order  a  personal 
Judgment  against* the  defendant,  Shepherd,  for  any  deficiency 
after  sale  of  the  mortgaged  premises,  was  not  erroneous,  and 
the  judgment  without  such  order  is  correct. 

By  the  Court.  The  judgment  of  the  circuit  court  is 
affirmed*  

Limitations  or  Aotioks— Niw  Promts*,  Bt  Whom  Mat  Bi  Mads* 
3ee  the  extended  note  to  Shoemaker  r.  Benedict,  62  Am.  Dec  101.  An 
%oknowledgment  or  new  promise  by  the  maker  of  a  promissory  note  does 
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right  of  wilfcli  nl  parties:  G*rdb*rv  Nutting,  5  GreenL  143; 
nAa  Dm.SH;  losdcrT.  Ciappd,*  Am.  353;  42  Am.  Dee.  643.  Tha 
of  a  easband  to  pay  the  debt  of  his  wife  incurred  before  eoYertnre 
remore  the  ber  of  the  statate  against  her:  Power*  w.  Somtkgate,  15 
▼t.  471;  40  Am.  Dee.  33L     Where  the  maker  of  a  note  baa  placed  personal 

of  the  payee  as  secmrity,  the  payee's  application  thereat 

to)  the  debtor,  will  not  eomstitate  a  payment  warranting  the 

of  a  now  pfoaamm  Bnmmw.  Irnihmm,  38  H.  H.30;  42  Am.  Rep.  363. 
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Aboowunkimt,  whan  renews  debt  discharged  by  bankruptcy  m  the 

statute  of  limitations,  787-740. 
▲nornov  by  Ohb  Pbbsov  of  thb  Childrbh  or  Abothbb,  adopted  child 

and  natural  children,  relationship  of,  226. 
adopted  child,  children  of  are  grandohildren  of  the  adopting  parent 

225. 
adopted  child,  conflict  of  interest  between  and  the  wife  of  the  adopt* 

ing  father,  224,  226. 
adopted  child,  inheritance  from,  conflicting  claim*  between  its  natural 

and  adopting  parents,  228,  228. 
adopted  child,  inheritance  of  from  natural  children  of  the  adopting 

parent,  298. 
adopted  child  is  not  deemed  of  kin  to  the  kindred  of  the  adopting 

parents,  228. 
adopted  child,  legacy  bequeathed  to  the  adopting  parent,  when  Tests 

in,  226. 
adopted  child  may  become  next  of  kin  to  the  adopting  parent,  224. 
adopted  child  may  inherit  bath  from  its  natural  and  adopting  parents. 


adopted  ohttd,  next  of  kin  may  be  deprived  of  rights  of  inheritance  by, 

224. 
adopted  child  not  named  in  the  will  of  the  adopting  parent,  224. 
adopted  child,  rights  of  inheritance  of  in  the  estate  of  the  adopting 

parent,  221 
adopted  child,  rights  of  inheritance  from,  228. 
adopted  child,  will  made  in  favor  of  heirs  ar  iesae,  when  entitled  to 

benefit  of,  226,  227. 
adapting  parent,  duties  of,  228b 
\  adopting  parent,  rights  of  inheritance  of  adopted  child  fat  estate  of, 

223,224. 
agreements  for,  speoifio  performance  of,  whether  will  be  decreed,  29eV 
appeals  in  proceedings  for,  222. 
by  whom  may  be  made,  218. 
children  of  an  adopted  child  are  grandchildren  of  the  adapting  parant» 

226. 
collateral  attack  upon  for  failure  to  examine  the  child  m  the  adopting 

parents,  222. 
collateral  attack  upon  proceedings  for,  218. 
conflict  of  laws,  effect  of  adoption  in  other  states,  229-281, 
consent  of  child  may  be  presumed,  222. 
consent  of  parent,  how  to  be  manifested,  211. 
consent  of  parents,  when  essential,  220,  221. 
constitutionality  of  statutes  authorising,  212. 
definition  of,  211. 
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to  be,  217. 
to  its  adopting 


pfeeefcfings  lor,  ftt. 
enlntH*  of,  S19L 


of,  tit;  m 


which  wffl  avoid,  tl7. 

Mitt*. 

MfcMlWlHilfJt*!. 
may  be  established  by  extrinsic  evidence,  SIC 
he%  cppenr  by  tons  rsnorej  tM,  tM» 
r,21L 
'e  right  el  mtejrHsnm,  tit. 
of  child  adopted,  cnV»  of  ill  lee  oft  tl7« 
:dents  are  not  entitled  to  benefit,  of  statutes  rfe*}eftalB£  2UL 
l  deata,  whether  snTsttai  by,  114. 

nee  ejeeetml  t*  validity  ef.  211 
of  child,  residing  beyond  the  state,  114* 

order  el,  when  partakes  of  the  chsrseieriiHot  of  a  judgment,  gfc 
atian  aetfceriainej  appeal  from*  fflL 
orders  authorizing,  vacation  of  by  suit  in  equity,  223. 
nrdaro  nurthoriamg  ▼aoarion  of  in  tons  court  where  entered,  888. 
origin  of  law  of,  210. 
parent  adopting,  heirs  and  ■iirnosuM  in  inter  ant  of  are  astoppfd 

parent,  consent  of  to  adoption,  when  sssMitiil,  221. 

parent  deprived  of  right  to  enstody  of  child,  consent  of,  m  no! 

tisl.221. 
parent,  divorce  proceedings,  outset  of,  upon  ue*seeivy  of 

adoption,  S21. 
parent,  forfeiture  by,  of  his  right  to  resist  the  adoption  of  hit  child. 

221. 
parent  harin?  no  notice  of  the  proceedings  it  not  estopped  by,  221,  222, 
parent,  jurisdiction  over,  b  essential  to  deprive  him  of  his  rights,  221. 
parent  to  whom  custody  of  child  has  been  awarded,  death  of,  does  nog 

make  necessary  the  consent  of  the  other  parent*  221. 
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Amhio*  by  ChHI  Plmeoir  o*  thi  Cttttaftift  6f  AJtanraa,  ftersttt  wa* 
hfts  abandoned  hit  child,  consent  of,  is  not  reavfe**,  «■* 

patents*  tight*,  when  subordinate  to  1*W  a*  111,  fit 

person  adopting  is  estopped  from  questioning  validity  (s>  Hs\ 

pftftfofc  f df  Is  liberally  eonsttne*,  «0. 

petition  tor,  what  must  state,  220. 

proceeding  for,  how  instituted,  flO. 

proceeding  for  is  not  necessarily  judicial,  fil. 

proceeding  16  annul,  ttl 

ptfttnmptioD  of  jurisdiction  in  favor  of,  SlflL 

record,  defect!  in,  217. 

residence  of  the  parties,  220. 

retroactive  operation  of  statutes  authorising,  fit. 

signing  pafrtrf  before  the?  are  presented  to  the  judge,  117. 

tttaftftd  ttild  II  clanged  by,  223. 

statutory  law  respecting,  general  features  of,  210. 

strict  performance  of  statutory  conditions,  oases  Insisting  trpo%  SleV 

ftHied  f tfchts,  when  lubject  to  statutes  authorising,  212,  21H 

wlltti  a  Judicial  ptoafcding,  212. 

who  may  adopt,  214. 

wife,  interest  of,  how  affected  by  the  adoption,  224;  flfc 

wifS  h  frtttfrl  by  jbint  adoption,  21 S,  214. 

will*,  when  entitled  to  share  in  the  benefits  of,  225,  2tfT. 
Adultery,  ddweY,  When  bars  all  clafms  to,  30. 
AttiafftVI  Lit*,  priority  o*,  over  dhattel  mortgage,  654 
Assignment,  notice  of,  when  must  be  given  to  protect  assignee,  028. 
AMiGBMkNT  Fob  Bfctffcflf  or  Creditors,  mortgage  to  secure  creditors,  when 

deemed  to  be  a,  706. 
Absiqxmrkt  of  Dower.    8ee  Dower. 

BAHB:*PPTeT|  acknowledgment  of  debt  discharged  by  when  revives  it,  787. 

moral  obligation  to  pay  debt  released  by,  737. 

premise  to  pay  debt  discharged  by,  instances  el  payments  which  do  no* 
amount  to,  738. 

promise  to  pay  debt  discharged  by  made  before  the  discharge  has  been 
granted,  738. 

promise  to  pay  debt  discharged  by  must  be  dear,  737. 

promise  to  pay  debt  discharged  by  must  be  unequivocal,  but  may  be 
conditional,  737. 

promise  to  pay  debt  discharged  by  need  not  be  in  writing,  738. 

promise  to  pay  debt  discharged  by  not  inferred  from  partial  payments, 
dot  from  payments  of  interest,  737. 

promise  to  pay  debt  discharged  by,  to  whom  may  be  made,  738. 

promise  to  pay  debt  discharged  by,  what  amounts  to,  738. 
Bicycles,  highways,  right  to  exclude  therefrom,  414. 
Bound  amis,  agreement  of  parties  may  establish,  154. 

mistake  in  taking  and  holding  possession  beyond,  when  oreates  prescrip- 
tive title,  155. 

monuments  and  natural  objects  control,  826. 

reputation  and  poase&iiou  as  evidence  of,  828. 

©ARRtKRA,  conflict  of  laws  as  to  duties  of,  488. 

contracts  fixing  the  value  of  goods  shipped,  804. 
insurance  premiums  paid,  actions  to  recover,  408. 
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OaUTra,  Monro  aob,  conflict  bolnoen  and  agister's  lien,  684 

Covrucr  or  Laws,  Adoption  of  children,  effect  of  in  other  stoles,  tS9-23L 

Obwnrnons  8raanQumrr,  against  sale  ol  intoxicating  linsjaw  an  promises 

conveyed,  688. 
OMisionmATio.x,  Agreement  by  one  person  to  pay  for  support  of  another,  741 

agreement  of  husband  to  pny  antenuptial  debt  of  wife,  741. 

agreement  to  discharge  an  employes,  744. 

amoeat  of  is  not  material,  744. 

antenuptial  debts  of  wife,  agreement  of  husband  to  pay,  741. 

bankruptcy,  moral  obligation  to  pay  debt  discharged  by,  737,  734, 

benefit  of  promisor  or  prejudice  of  promisee  is  not  essential,  744. 

compromise  of  disputed  claims,  745. 

equitable,  will  support  n  contract,  744 

goods  furnished  to  third  person  at  promisor's  request*  744 

gratuitous  services  will  not  support  subsequent  prosnise  to  pny,  714 

instances  of ,  of  no  pecuniary  value,  744 

moral  obligation  as  a,  736. 

moral  obligation  of  widow  to  pay  debt  contracted  during  coverture,  741, 

moral  obligation  to  pay  debt  discharged  by  statute  of  lunitatiena,  739, 
74U 

moral  obligation  to  pay  debt  released  by  discharge  in  bankruptcy,  737. 

moral  obligation  to  pay  debt- released  without  consideration,  734 

moral  obligation  to  pay  for  past  seduction,  741. 

moral  obligation  to  pay  for  support  of  illegitimate  child,  741. 

moral  obligation  when  there  never  was  a  legal  obligation  wiU  not  sup- 
port an  express  promise,  786. 

mutual  agreements  of  several  to  contribute  funds  for  common  object,  746. 

nominal  is  sufficient,  744. 

of  love,  friendship,  or  affection,  786. 

past  and  executed  transactions  are  not  sufficient,  740,  741. 

pecuniary  benefit  previously  voluntarily  conferred  is  not  n  sain  riant, 
735. 

promise  to  pay  a  debt  which  the  promisor  was  bound  to  disoharge,  744 

promise  to  perform  an  existing  obligation,  746. 

release  from  a  contract  to  marry  is  a  sufficient,  744 

release  of  claim  having  no  foundation,  746. 

release  of  promisor  from  a  contract  or  other  obligation,  744 

seduotion,  what  is  sufficient,  741. 

subscription  contracts,  746. 

statute  of  limitations,  moral  obligation  to  pay  debt  discharged  by,  734 

74a 

voluntary  payments  made  for  another  without  his  request,  74L 

Conspiracy,  civil  action  for,  696. 

Oovtract,  for  benefit  of  third  person,  rescission  of,  636. 
for  incidental  benefit  of  third  person.  634 
in  favor  of  third  person,  actions  by  to  recover  thereon,  631, 
in  favor  of  third  person,  consideration  sufficient  to  sustain, 
in  favor  of  third  person,  decisions  denying  his  right  of  action 

632. 
in  favor  of  thin!  person  is  enforceable  by  him,  631. 
in  favor  of  third  person,  knowledge  of  the  making  of  the 
not  esseutisl  to  its  validity,  632. 
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In  few  of  third  person,  made  by  parent  for  benefit  of  hie  ehfloV 

action  by  the  latter  thereon,  633. 
hi  favor  of  third  person,  not  under  seal,  eannot  be  eued  npon  by  him,  631.. 
in  favor  of  third  person,  relationship  not  a  snflkoient  consideration  in* 

support  of,  582. 
in  law  of  third  person,  to  pay  a  debt  may  be  enforced  by  the  srsditetv 


in  restraint  of  trade,  461. 

rescission  for  refusal  of  the  other  party  to  perform,  490l 
OowromATiOHa,  consolidation  of,  effect  of,  380. 

seals  and  the  effect  of  their  omission  from  deeds  and  oontraote,  ftfj. 
Ooraif axoy,  conveyance  in  severalty  by  a  tenant  in  common,  354. 

timber,  conveyance  by  one  covenant  of  his  interest  therein,  068. 
ObranARTs,  nee  and  occupation  of  the  common  property  by  one  to  the 

sion  of  the  others,  liability  for,  603. 
Ooubts,  lapse  of  term  of  renders  subsequent  proceedings  void,  333. 

record,  power  of  to  amend,  386. 
Gbxditob's  Suit,  remedies  at  law,  when  preclude  relief  in,  838. 

remedies  at  law  must  be  exhausted  before  bringing,  888. 
Criminal  Law,  compounding  a  felony,  crime  of,  when  exists,  687. 

Damages,  compensatory,  what  are  and  when  should  bo  awarded,  677. 

exemplary,  when  recoverable,  521. 

for  conversion  of  stock  by  pledgee,  651« 

nominal,  when  properly  awarded,  677. 
DmmOATiO!!,  to  public  use,  a  conveyance  or  writing  It  not  sejsntial  to,  612- 

to  publio  use,  sufficiency  of,  811. 
Dnwimnos  of  adoption,  68,  211. 

of  de  facto  officer,  917,  919. 

of  dower,  25. 

of  excusable  neglect,  269. 

of  fellow-servants,  456,  766. 

of  libelous  words,  864. 

of  partneship,  893. 

of  sale  of  chattels,  44. 
Dtvoroe,  agreement  for  separation,  when  docs  not  preclude,  5131 

dower  right  of  wife,  effect  of  upon,  29. 
Downs,  adultery  is  a  bar  to  claims  for,  80. 

alienees  of  husband,  assignment  of  must  not  be  made  to  as  to  prejudice 
rights  of,  37. 

alienees  of  husband,  assignment  of  out  of  lands  convoyed  to,  36. 

alienees  of  husband,  interest  of  not  to  be  prejudiced  by  change  in  law,  38b 

alienees  of  husband,  interest  of  will  not  be  protected  to  the  prejudice  of 
the  widow,  37. 

alienees  of  husband  not  liable  for  dispossession,  37* 

alienees  of  husband,  protecting  by  setting  aside  lands  conveyed  to,  87» 

alienees  of  husband,  rights  of  to  what  extent  protected,  36. 

assignment  of  after  death  of  widow,  26. 

assignment  of  according  to  common  right,  83. 

assignment  of  by  a  disseisor,  32 

assignment  of  by  giving  the  widow  a  share  of  the  profits,  86. 

assignment  of  by  infant  tenant  of  the  freehold,  82. 

assignment  of  by  setting  aside  one  or  more  parcels  in  severalty,  34. 
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of  dbtetbg  a  m!i  of  the  property 
money,  36, 
tat  by  the  heir  or  tenant  of  the  freahold,  3& 

of  by  whom  may  be  mad*,  32. 
t  of  compensation  in  lien  of,  36. 
t  of  eosaponoarion  in  lien  of,  how  abonld  bo 
I  of  oontrary  to  oommon  rights  34. 
of,  damages  recoverable  by  widow  for  delay  in, 
of,  death  of  hnaband  mnat  precede,  30. 
of,  deed  or  other  writing  is  not  sssnnlisl  to,  eel 
of,  diaaeiaor  of  hnaband  cannot  bar,  tL 
assignment  of,  equitable  proceedings  for,  33. 

of,  guardian  of  infant  tenant  of  the  freehold 
meat  of,  improvements,  eetting  off  to  alienee,  37. 
of  in  buildings,  34. 
t  of  in  indivisible  property,  36. 
assignment  of  in  lands  held  in  cotenancy,  34. 
assignment  of  ia  not  necessarily  a  judicial  proceeding  32. 
assignment  of,  judgment  in  proceedings  for,  33L 
•assignment  of,  laches  in  applying  for,  32. 
assignment  of,  law  under  which  must  be  made,  38. 
assignment  of,  Magna  Charts,  provisions  of  respecting,  3L 
assignment  of  may  be  by  metes  and  bounds,  when,  33. 
assignment  of,  modes  of  making,  33. 
assignment  of  must  be  to  the  widow,  26. 

-assignment  of  out  of  lands  which  hare  nlfanattd  by  the  husband, 
assignment  of,  remedies  to  compel,  33. 

-assignment  of  right  to  was  not  possible  at  the  oommon  law,  28. 
•assignment  of,  sale  of  property,  instead  of  aasignment  by 

bounds,  35. 
aasignment  of,  setting  dwelling-house  or  homestead  aside  to  the  widow, 
34. 
ignment  of  should  give  widow  one-third  of  the  insoass  or  isssssl 

value,  35. 
ignment  of,  statute  of  limitations,  when  bars  proceedings  for,  SL 
assignment  of,  time  for,  30. 
assignment  of,  to  whom  may  be  made,  25. 
-assignment  of  under  statutes  authorising  the  aasignment  of  efcoses  hi 

action,  26. 
assignment  of,  where  value  has  been  increased  by  acts  of  the  ajtsssss  of 

the  husband,  36. 
-assignment  of  where  value  has  been  increased  by  acts  of  Ins)  fcsfc;  SB. 
assignment  of,  widow  is  entitled  to,  26. 
assignment  of,  writs  to  compel,  33. 
creditor's  bill,  widow's  rights  are  not  subject  to,  ML 
damages,  from  what  time  recoverable,  39. 
damages,  when  recoverable  by  widow,  38. 
defeat  of  wife's  right,  what  will  accomplish,  27,  R 
definition  of,  26. 

divorce,  effect  of  upon  wife's  right  to,  20. 
execution,  not  subject  to,  26. 

-execution  or  judicial  sales  against  husband  do  not  destroy  wife's  right 
to,  27. 
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husband  oannot  impair  wife's  right  to,  27. 
husband's  creditors  oannot  impair  wife's  right  to*  27. 
fa  lands  held  in  cotenancy,  26. 
joint  tenancy,  wives  of  joint  tenants  had  no  right  te» 
judgment  against  husband,  when  destroys  wife's  right  t%  m\  a\ 
legislative  control  over,  27. 
marriage  is  essential  to  right  of,  29. 
marriage  void  in  law  oannot  snpport  elaim  for,  20. 
marriage,  voidable,  when  will  snpport  elaim  for,  29. 
mesne  profits,  alienee  of  husband  not  liable  to  widow  for*  26. 
mesne  profits,  proceedings  after  death  of  widow  to  tasovsr  her  share  osY 

26. 
partition  sales,  whether  destroy  wife's  right  to,  ML 
partition,  when  affects  wife's  right  of,  28. 
protection  of  wife's  rights  in  by  courts  of  equity,  27. 
rents  and  profits,  widow's  right  to  at  the  common  law,  88, 
rents  and  profits,  widows's  right  to  under  statutes,  38. 
Tested  interest  in,  wives  have  none,  527. 

Kim  ut  Domaiv,  delegation  of  right  to  exercise  power  of,  8181 
for  what  uses  may  be  exercised,  818. 
'  legislative  power  to  prescribe  uses  for  which  may  be  exercised,  SleV 
Butloybb  aho  Employes,  workman,  interference  with  may  be  eajoimeaV 

432. 
BxacunoN  Sale,  effect  of  upon  right  of  dower,  27. 
Evtdekgb,  circumstantial,  when  sufficient  to  support  a  conviction,  14% 
declarations  of  agent,  843. 

FiXTU&na,  agreements  determining  whether  they  are  realty  or  personalty, 
172. 
intention  of  owner  in  annexing;  172. 
tests  of,  172. 

Omowiiro  Obofs,  judicial  er  execution  sale  of  land,  whether  passes  tttto  to 
867. 
whether  pass  by  a  conveyance  of  the  soil,  367. 

Hmbwatb,  obstruction  of  Is  a  nuisance,  901-012. 

street  railways  in  are  not  entitled  to  exclusive  use  olf  91& 
Homsstxad,  purchase  money  of,  what  is,  830. 

iHmcnmiTT,  duplicity  in,  what  is,  404. 

In faicts,  judgments  against  cannot  be  collaterally  attacked,  276,  29m 

InsumAHOm,  assignment  of  policies  after  forfeiture!  306. 

contribution  between  insurers,  305. 

foreclosure  proceedings,  whsn  void,  306. 

forfeiture  for  nonpayment  of  premiums,  notice  Is  essential  to,  320. 

proofs  of  loss,  certificate  of  magistrate  as  to  amount  of  is  not  conclusive* 
326. 

proofs  of  loss,  mistake  in  does  not  bind  the  assured,  826. 

waiver  of  forfeiture,  from  what  may  be  inferred,  648. 

when  deemed  issued  in  the  state  where  the  property  is  situate,  32flL 

Jodombnt,  against  husband,  effect  of  on  dower  interest  of  wife,  28,  20. 

against  infant  without  the  appointment  of  a  guradian  ad  litem  is  valid! 
276. 
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JvDOVjarr,  conclusiveness  of,  test*  of,  395,  80L 
jurisdiction  is  presumed,  275* 
of  drroroe,  effect  of  as  ru  judicata,  871. 
persons  not  partus,  when  bound  by,  30L 
reotfd  of,  power  of  oourt  to  amend,  985. 
rendered  at  lapsed  term  of  court  is  void,  820, 

Una*  definition  of,  864. 

truth,  belief  in  dose  not  justify,  884. 

Malicious  PBoaawnos  of  a  oivil  action,  when  actionable,  817. 

MaAulAai,  void  does  not  support  claim  for  dower,  28. 
Toidable,  when  will  support  claim  for  dower,  29. 

Mabbibd  Womb*,  contract  of  is  void  by  the  common  law,  74JL 

promise  by  to  pay  for  servioea  rendered  during  ooverture,  14%  74& 
promise  made  niter  coverture  to  pay  obligation  incurred  dating 
ture,  74%  743, 

Maatbb  amd  Sebyamt,  liability  of  matter  to  servant  for  negdigonos,  917. 

Miotaxb,  recovery  of  moneys  paid  by,  504. 

Mohioifal  OoBPOBATiova,  surface  waters,  liability  for,  858. 

Hbouobh on,  degree  of  care  whioh  will  avoid  imputation  of,  484. 
Vwqtumm  InaTBUMUvrs,  attorney  a  fees  for  collectings  sttpulatiom  tW  pay* 
meat  of,  89. 

boma/dc  purchasers  of,  806. 

bcmaJUU  purchasers  of,  who  are  and  what  are  their  rights,  88. 

Pabbov,  on  condition,  efleot  of  a  breach  of  the  condition,  587. 
Pabjutt  ahd  Child,  negligence  of  parents  and  onetodisne,  when  impejted  te 
the  obild,  45%  454.     8ee  adoption  by  one  person  of  the  childreei  of 
another,  210-231. 
Fabtrion,  adverse  possession  is  no  defense  to  a  suit  for,  288. 

dower  interest  of  wife,  how  affected  by,  28. 

of  lands  adversely  held,  78. 
Pa*** mm*,  definition  of,  893. 

Payment,  transfer  of  property  when  deemed  to  be  in,  475. 
Penalty  for  breach  of  a  contract,  when  deemed  to  be,  888. 
Pledge,  delivery  and  possession  of  pledged  property,  when  sufHclstit»  filt 
Practice,  supplemental  proceedings,  when  proper,  467* 
Public  Lands,  rights  of  settlers  upon,  788. 

title  to  when  vests  under  a  grant  to  a  stats,  788. 
Public  Ofticebs,  certiorari  to  annul  proceedings  for  the  removal  o*\  8061 

i—rfflsitu  is  not  a  proper  remedy  to  try  title  of,  917. 

Railway  Oobporatiohs,  fences,  liability  for  damages  i  stilting  from  ftaseaV 
Anient,  188. 

killing  of  stock,  demand  of  payment  for,  what  sufficient,  1881 

notice  of  defects  in,  138. 

passenger,  damages  for  unlawful  arrest  of,  877. 

passenger  leaving  train  forfeits  his  right,  858. 
Rblbases,  for  what  causes  may  be  impeached,  508,  508. 

impeaching  by  proof. that  full  payment  was  not  made,  578. 
Rescission  of  contract  because  of  the  other  party 's  refusal  to  perform  H,  420L 

Sracmc  Performance,  inadequacy  of  prioe  or  consideration  aa  a 
to,  82. 
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Brwviww  Pbhtoumakcb  of  promise  by  parent  to  girt  land  to  hm  ehOd,  841. 

of  unilateral  oontraeta,  88. 
4catotci  of  Ldutatiov,  acknowledgment  of  debt  dboboigod  \j  when  does 
not  amount  to  a  promiee  to  pay  it,  740. 
acknowledgment  or  promiao  to  pay  debt  flisahargsd  by  to  whom  anal 

bo  made,  740l 
•re  regarded  aa  statute*  of  repose,  788L 
do  not  extinguish  the  debt,  788. 
to  eaeee  of  trust*,  848. 
promise  to  pay  debt  discharged  by  la  implied  from  an  admiaaion  that  It 

is  due,  740. 
promiee  to  pay  debt  diaobargad  by  la  Implied  from  payment  of  part  of 

it  after  the  diseharge,  740. 
promiee  to  pay  debt  discharged  by  Je  enpported  by  a  rateable  eoneidera* 

tion,788. 
promiee  to  pay  debt  diaohargad  by,  what  amounts  to,  788,  740. 
Railways,  oare  required  of  to  guard  against  aooidenta,  448. 
reputation  and  poseession  aa  eridenoeof  the  kaattom  of,  886. 
8ummooAiioy  to  righto  of  mortgagee,  78% 

Tax  Sales,  rotroapootiTo  laws  oenosrning,  86S. 

WABEAimnfl,  implied,  on  sale  of  animal  that  It  waa  suitable  lor  breeding 
purposes,  887* 
eorfae^lUbiUtytordxaiiiiiigonthelandsof 


<~r 


1 


INDEX. 


ABANDONMENT. 
Am  Adoption,  12;  Advbbsb  Possession,  11. 

ABATEMENT. 
Am  Attachment,  4;  Monopolies,  H 

ACCIDENT. 
8m  Insurance,  33-35;  Nioliobvo%  4. 

ACCOUNTS. 

80S  JUDGMENTS,  18. 

ACCRETIONS. 

1*  Though  an  Island  is  not  designated  on  the  government  plate,  yet,  If  11  fa* 
feet  exists,  *  purchaser  of  the  adjacent  land  is  not  entitled  to  the  isUa4 
at  an  accretion.    Bijdow  v.  Hoover,  296. 

%  At  Bit  warn*  am  Island  in  a  River  retained  by  the  government  and  the- 
pnrohaeere  of  land  fronting  on  the  river  subsequent  accretions  moat  be* 
divided.  It  cannot  be  held  that  the  whole  of  the  accretions  belong  Ba- 
the mainland  and  no  part  to  the  island.    Bigelow  v.  Hoover,  2ft, 

ACKNOWLEDGMENT. 
See  Dbeds,  L. 

ACTIONS. 
(rjsueaut,   Interference  of  Third  Person  iv.— If  n  oontract  wools* 
have  been  performed  but  for  the  false  and  fraudulent  representation* 
of  a  third  person,  an  action  will  lie  against  him  although  the  oontraet- 
eould  not  have  been  enforced  by  action.    Luck*  v.  Clothing  Cutter**  etc. 
Aeeembty,  433. 

False  Imprisonment;  Judges;  Judgment*  20-23) 


ODTION,  1.  .  i 

ADMISSIONa 
.     .  Sea  Adverse  Possession,  14;  Ejectment,  L 

ADOPTION.  .  "  ,  > 

L  The  Act  of  Adoption  op  a  Child  is  one  by  wh^ch  a  person  takes  s> 
child  of  another  into  his  own  family  and  treats  it  as  hie  own.    Oofer  v. 
8crogginSj  52. 
sV  Adoption  op  a  Minor  Child  Is  in  the  Nature  op  a  Proceeding  In  Kpm 
operative  to  change  the  status  of  the  child,  and,  ipeo  fqcto,  to  render  ifc 

(985)  ■    .  ,    ,  t '  • 


it  to  bos.  As  child  and  heir  of  tilt 

therefore  capable  of  inheriting  from  him,  in  all 

i  if  is  hid  been  his  child,  born  in  lawful  wedlock,  his  property, 

i  where  the  adoption  proceedings  took 
m  which  the  states  or  the  rights  flowing 
with,  nor  opposed  to,  its  laws  and 
rem  Jresre  t.  Arafey,  IK. 

Canu>  Is  Sstttud  to  thb  8ams  Homkstbad  Ezmnrnov 
as  if  it  were  tint  aasaral  child  of  the  adopting  parent  or  parents.    Cof* 


Panavvaaammsa  the  dnties  of  a  natural  parent*  and  is  enti- 
tled to  the  custody  of  the  child  adopted,  and  to  its  services  and  earning!, 

afl  pereene,  exnept  awe  of  its  parents  who 
to  the 

of  adoption,  not  according  to  the 
legally  conducted,  utterly  terminate! 
and  hm  legitimate  parents,     &Hbv. 
873L 

FlXBl  m  SCASOn  OF  THE  Can 

toward  each  other,  and  mast  be  held  conclosivs 

and  their  privies  until*  reversed  or  set  aside  in  the 

it  was  rendered     Vam  Main  ▼.  Sanity,  196. 

X  Am  Ouo  ABonxxo  a  Child  Kstbbed  m  Ahothzr  Stats  by  a  court 

having  jurisdiction  of  the  parties  and  of  the  subject  matter,  cannot  be 

Impost  hurt  in  this  stats  by  showing  irregularity  in  the  procedure  or  error 

hi  the  rendition  of  the  order.     Ton  Matre  ▼.  Sawhy,  196. 

. — A  statute  authorizing  the  adoption  of  a  minor  etrfld  by 
of  a  county  or  state  includes  a  temporary  resident.  A  pefeV 
for  such  adoption  may,  therefore,  be  presented  to,  sad  heard  and 
by,"a  proper  court  of  any  county  of  which  the  petitioner  ■ 
a  temporary  resident,  though  he  may  at  the  same  time  be  a  oitissn  of 
another  state.  Tern  Matre  t.  Sank*.  196. 
fjL  CoaarirvTJoaAX  Law. — A  state  may  authoriae  its  courts,  in  the  exeicisi 
of  the  power  and  duty  of  parens  patria,  to  conduct  proceedings  for  the 
adoption  of  minor  children,  without  notice  by  publication  or  otherwise 
to  the  child,  its  parents,  relatives,  or  next  of  kin.  Fan  Jf aire  v. 
196. 
let  Tktottvl.— HsTrgmm  ur  ADorniro  Pamst  Horn  Ha  Hints  cm 

mmmATtTWt  after  his  death  can  Question  the  vattdSty  of  the  order  of 

adoption  of  a  minor  child  procured  at  his  instance  and  with  bis 

r  mi  Jnsrs  ^.  osHtfey,  196L 

AX  Ran  Judicata— Adoption   ruouamiintoa,— A   PaocuDDro   torn 

Rbvocatiov  or  ah  Obdkb  Adoptwo  a  Huron  Child  is  not  of  so 

mary  a  character  that  it  will  not  be  treated  as  ret  judicata,  sad  tberef  c 

as  conclusive  upon  the  rights  of  a&  «J»  parties  tmem**.     roaAfasrcv. 

AVuah*/,  196. 

H,  Nonoa  «o  pA**jr*.— An  erder  of  adoption  based  on  the  abaadosmasnt 

off  e  mtaor  ehftl  by  hit  parent  ts  not  siaislnalre  auutant  uhe  fsmmw  I 

msec*  eHhuet  uetfee  to  Mm  of  the  p  iniiiiitma,,  an 

given  to  defend  against  them.    8ckUtg  v.  RoertHa,  871. 

lH  Ouwnuiit.— Hi  adoption  of  a  minor  without  the  hi  an—  el 

fives  of  her  daioesea  aether,  and  sijiisiit  lln  anmsehJim  ist  she  oliildj 
guardian,  is  valid,  if  the  court  finds  that  the  best  interest  of  the 
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•MM  will  be  promoted  fcy  eneh  adoption,  and  the  relailfos,  of  the  de* 
ceased  father  consent,  and  the  guardian  ia  removed  on  the  day  of  the 
entry  of  the  order  of  adoption,  and  the  adopting  parent  appointed  in 
his  stead.     Van  Main  ▼.  lanky,  196. 

1C  Adoption  o»  Minor  Child  or  Another  State  may  afloat  the  deeoent 
of  real  property  in  this  state.     Van  Matrt  v.  Sankey*  196. 

Mk  Adoption  o»  a  Child  Living  Without  the  State  Without  Notxjb  to, 
on  Obwaen  or,  Such  Child  is  valid,  if  the  legal  •domicile  of  the  etrild  ia 
within  the  state,  and  its  guardian  waa  notified  of,  and  appeared  and 
opposed,  the  order  of  adoption,  if  the  statute  does  not  require  the  ehild 
to  be  personally  present  in  court,  or  that  it  shall  be  notified  of  the  pro- 
ceedings.    Van  Matre  v.  Sankey,  196. 

ML  Thh  Failure  of  thh  Court  to  Appoint  a  Guardian*  Ad  Litem;  or 
next  friend,  to  represent  a  minor  in  proceedings  for  its  adoption,  cannot 
render  the  order  of  adoption  void  on  a  collateral  attack.  Van  Mctfrt  v. 
Bankey,  196. 

17.  Statutes  Authorising  the  Adoption  op  the  Children  or  Other 
Persons  shonld  be  given  a  liberal  intendment  and  operation.  Oo/br  ▼. 
ocropyim,  6*. 

ADVERSE  POSSESSION. 

i.  Adverse  Possession  Mat  Be  Shown  bt  art  Acts  suitable  to  the  ehar- 
acter  of  the  land.  Neither  fences  nor  cultivation  are  essential  to  such 
possession  when  the  acts  of  ownership  are  those  to  which  the  lands  are 
adapted,  and  are  continuous,  exclusive,  and  hostile  to  the  claims  of  others. 
Normant  v.  Eureka  Co.,  45. 

9L  To  Constitute  Adverse  Possession  the  true  owner  most  know  that  the 
adverse  holder  claims  in  his  own  right,  or  the  possession  must  be  so  open 
and  notorious  aa  to  raise  the  presumption  of  notice.     Normant  v.  Eurtka . 
Co.,  46. 

S.  The  Payment  of  Taxes  may  be  taken  into  consideration  with  other 
facta  and  circumstances  relied  upon  to  show  an  adverse  possession  of 
real  property.    Normant  v.  Eurtka  Co.,  46. 

4b  Boundaries. — Possession  by  one  coterminous  owner  may  have  been 
taken  purely  by  mistake,  but  may  have  been  held  afterwards  ad- 
versely to  any  right  of  the  adjoining  proprietor  or  any  other  person, 
intentionally,  avowedly,  openly,  and  continuously.  When  at  the 
time  of  a  conveyance  the  holding  or  possession  was  by  mistake,  and 
without  intention  to  claim  independently  of  the  correctness  or  error  of 
the  lino  held  up  to,  the  conveyance  is  not  void,  as  the  holding  is  not 
adverse.  When  the  holding  is  with  tbe  intention  to  claim  the  land 
adversely,  independent  of  the  correctness  or  error  of  tbe  boundary  line, 
and  the  claim  of  title  and  the  possession  are  of  a  character  to  reader 
the  possession  adverse  to  the  true  line  within  the  meaning  of  tbe  atat- 
nte  of  limitations*  a  opnveyance  by  the  disseisee  is  void  as  Against  tbe 
disseisor  as  to  such  of  the  laud  as  was  so  occupied  at  the  time  of  the 
conveyance.     Watrous  v.  Morrison,  139. 

aV  la  oases  of  mistake  aa  to  the  true  boundary  line  between  adjoining 
lenda,  too  real  test,  as  to  whether  or  not  a  title  is  acquired  by  a  hold- 
ing  lor  tbe  period  of  the  statute  of  limitations,  is  tbe  intention  of  the 
party  balding  beyond  the  true  line.  If  such  occupation  is  by  mere 
mistake,  with  no  intention  on  the  part  of  the  occupant  to  claim,  aa 
ids  own,  land  whiuh  does  not  belong  to  him,  but  he  intends  to  bald 


M8  Ihd 


only  to  tha  lra«  Una,  wherever  it  nay  bo,  tha  noUHng  fa  not  edi 
It  however,  the  occupant  take*  possession,  believing  Mm  land  to  be  ha 
«» to  tha  nuatakon  line,  and  claiming  title  to  it,  to  holds,  tha  holdiaf 
is  adverse,  Tha  intent  to  olaim  title  np  to  tha  Una  it  an  indispensable 
•lament  of  adTataa  holding;  tha  claim  of  right  moat  bs  aa  broad  aa  tha 
posussion.  8imple  acquiescence,  or  lying  by  witbont  objection  far  tha 
statutory  period,  in  oaaa  of  snob  adverse  holding,  bands  tha  pnriy  aa 
lying  by  to  tha  Una,  though  not  the  true  Una.  Watrom  v.  Jfefr*sn\ 
lift 
ft  "Nofonioon/ae  nasd  in  defining  an  adverse  holding,  meena  thai  tha 
possession  or  aharacter  of  tha  holding  possesses  saeh  elements  of  aioto 
riety  that  tha  owner  may  be  presumed  to  have  notios  of  it  and  of  its 
extent.  To  declare  to  tha  jary  that  tha  adverse  holding  moat  ha 
■■ssrtid  at  all  times  and  in  ail  places,  whenever  necessary  to  maka  anon 
alaim  generally  known  and  understood,  is  calculated  to  mislead,  by 
leaving  It  to  tha  Jury  to  decide  at  what  times  and  places  it  is  m 
to  make  snob  claim  generally  known  and  understood,  Wt 
mtorrfoom^  lea. 

I.  Poesnasiov  or  Laud  It  Nor  Puma  Fajkb  Adverse  to  tha  true 

Normamt  v.  Eureka  Co.,  45. 

ft  Thb  Poaaanoa  of  a  Purchaser  at  a  Sheruf's  8alb  Who  Has  No* 
Taxi*  Out  a  Dud,  or  of  any  other  purchaser  who  has  made  payment 
in  fail  of  tha  purchase  price,  and  who  baa  taken  and  retained 
is  presumed  to  bs  In  bis  own  right,  co-extensive  with  his  purohaaa, 
adverse  to  tha  holder  of  tha  legal  title.  If  the  possession  of  wen 
chaser  is  oontinaoaa  for  tha  statutory  period  without  recognition  o4 
or  subordination  to,  the  legal  title,  the  vendor's  right  of  entry  is  barred. 
Normamt  v.  Eureka  Co.t  45. 

ft  PaasoBiirrvx  Titlb.— Adverse  possession  held  until  the  olaim  of  time 
has  ripened  into  a  f as  neoemarily  destroys  all  outstanding  legal  titles, 
Normamt  v.  Eureka  Co.,  46. 

lOl  Thb  Possession  of  a  Mebb  Trespasser  is  confined  to  the  pramisss 
actually  occupied  by  him,  but  the  possession  of  one  claiming  nnder 
color  of  title  is  oo-extensive  with  the  boundaries  described  in  tha  writ- 
ten instrument  under  which  ha  claims  title.  Normamt  v.  As*  ami  Ga* 
45. 

II.  Prescriptive  Trlb  to  Land  Covered  bt  Tidewatbb  cannot  be  ac- 
quired when  tha  title  is  vested  in  the  state,  and  it  is  incompetent  to 
make  any  grant  thereof.    SoUert  v.  SoUert,  404. 

lft  Adverse  Possession  Mat  Bb  Broken  only  by  tha  act  of  the)  tret 
ownsr,  or  the  intrusion  of  a  stranger,  or  the  abandonment  of  tha  psem 
isea  by  the  occupant  himself.    Normamt  v.  Eureka  Co.,  45. 

lft  Adverse  Possession  Is  Not  Interrupted  by  an  unknown  intruaion  of 
strangers  unless  continued  for  such  a  time  as  to  become  an  assertion  of 
right.  If  such  intrusion  is  known,  but  not  submitted  to,  nor  acqniaaoad 
in,  but  is  forthwith  remedied  by  legal  process,  it  does  not  amount  to  an 
interruption  of  the  continuous  possession.    Normamt  v.  Eureka  Co.,  4ft 

14  To  Rebut  a  Claim  of  Adverse  Possession  it  is  competent  to  prove 
that  the  claimant  was  pat  in  possession  under  a  writ'  of  sssisHnaa  at 
a  date  later  than  that  on  which  he  alleges  his  adverse 
commenced,  and  also  to  show  his  admissions,  nnder  oath  or 
that  the  land  was  another's.  Lewlt  v.  Watson,  82. 
See  Boundaries,  3,  6;  Partition,  4,  5,  7;  Trusts,  1; 
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adultery. 
8m  Marriage  ahd  Diyorob,  1,  & 

AFFIDAVITS. 
8«e  Taxis,  4. 

AGENCY. 

1»  A  Loajt  Aran  If  Nor  Authorized  to  Receive  Paymeut  of  a  loan, 
payable  in  another  state  where  the  lender  resides,  and  when  the  agent 
has  not  in  his  hands  either  the  note  or  the  mortgage  given  to  seouro 
its  payment.    Security  Co.  ▼.  GraybeaU  311. 

A  Patmeut  of  Negotiable  Paper  to  ah  Agbkt  who  does  not  have  it 
in  his  possession  is  at  the  peril  of  the  payor,  unless  hs  oan  prove  that  the 
agant  had  special  authority  from  the  owner  to  receive  snoh  payment,  or 
that  snoh  agent  had  been  represented  by  the  owner  to  have  snoh 
authority.    Security  Go.  v.  Graybeai,  311. 

A  The  Ratificatioe  of  an  unauthorised  act  makes  the  principal  liable 
in  an  action  of  tort  for  an  injury  resulting  from  the  negligence  of  an 
agent  in  doing  the  act.    Kime  v.  Mount  Herman  etc  School,  467. 

flat  Oorforatioes,  5|  Damages,  2;  Evidence,  4;  Husravd  axd  Wife,  ft* 

Ieburahce,  1-3,  22;  Sales,  12L 

AGISTMENT. 
Bee  Liens,  A 

ALIMONY. 
8as  JpDOMmnTi,  22;  Mabrxage  aed  DrfOHOH,  A 

AMENDMENTS, 
flat  Oomss  Jvmmbete,  18;  Mukicital  Corporations,  •*  Plumbs,  14* 


ANIMALS. 

ANSWER. 
See  Pleading  A 

APPEAL. 

karate  FiXDnroa.— The  fact  that  the  trial  court  fails  to  And  the 
elnsions  of  law  and  of  fact  separately  is  not  ground  for  reversal  on 
appeal  unless  it  appears  that  the  appellant  has  suffered  prejudice 
thereby.    Monaghan  Bay  Go.  v.  Dickeon,  704. 

A  Whether  a  Trial  Court  Erred  in  excluding  a  certificate  of  a  survey 
cannot  be  shown  to  an  appellate  court,  unless  the  substance  of  the  cer- 
tificate is  disoloeed  by  the  record.  If  it  is  not  so  disclosed,  the  pre*, 
sumption  is  that  the  trial  court  ruled  correctly.     Arneeon  v.  Spawn,  783. 

A  A  judgment  will  not  be  reversed  for  the  refusal  to  instruct  the  jury  on 
propositions  of  law  not  involved  in  the  ease  upon  the  evidence  before 
the  court.     Arncson  v.  Spawn,  783. 

A  Instructions. — A  statement  in  a  motion  for  anew  trial  as  embodied 
in  a  bill  of  exceptions,  to  the  effect  that  the  court  erred  in  refusing  to 


940 

give  certain  instructions,  Is  not  proper  evidence  that  they  vera  dary 
presented  to  the  trial  judge.  Mid  suoh  instructions  cannot  ho 
on  appeal     Watnms  t.  Morrison,  139. 

&  Jury  Trial— Harmless  iBmucnov.—A  judgment  will  not  ho 

on  an  erroneous  instruction  whoa  it  appears  affirmatively  that  tho 
defeated  party  was  not  in  jo  red  by  the  error.     (Troy  t.  Merrkun,  172. 

4  Just  Trial.— Improper  Argument.— If  counsel,  in  argning  before  the 
jury,  improperly  calls  attention  to  the  financial  condition  of  the  parties, 
and,  on  objection  being  made,  the  court  tells  him  to  keep  within  the 
record,  and  he  thereupon  desists  from  his  improper  course,  the  judg- 
ment will  not  be  reversed  unless  it  appears  that  the  losing  party  was 
injured  by  such  reference.    Monmouth  Mining  etc.  Co.  v.  Erlimg,  187. 

T.  SumciiNcr  op  Complaint. — All  minor  defects  in  a  complaint,  not  chal- 
lenged in  the  trial  court,  are  cured  by  verdict,  and  the  complaint  most 
stand  on  appeal,  unless  it  contains  some  fault  affecting  in  a  very  material 
degree  the  cause  of  action,  as  the  omission  of  a  fact  essential  to  its 
existence.     Pennsylvania  Co.  v.  Congdon,  251. 

I  Evidence.— The  exclusion,  on  an  erroneous  ground,  of  a  question  is 
entirely  immaterial  when  the  bill  of  exceptions  shows  that  the  witness 
has,  without  objection,  both  before  and  after  such  exclusion,  testified 
fully  as  to  the  point  covered  by  such  question.  Watrous  v.  Morrmon, 
199. 

9.  Motions— Error  if  Failihg  to  Drtbrkihk,— A  failure  on  the  part  of 

the  trial  court  to  determine  the  second  branch  of  a  motion  to  strike 
out  one  defense,  and  make  another  more  definite  and  certain,  is  material 
error,  for  which  a  reversal  of  the  judgment  may  be  had  on  appeal. 
National  Distilling  Co.  v.  Cream  City  Importing  Co.,  902. 

10.  Dirbotikw  Judgment. — A  case  made  containing  all  the  pleadings,  the 
general  verdict,  the  special  findings,  the  motions  for  judgment,  and  for 
a  new  trial,  and  so  much  of  the  proceedings  as  may  be  necessary  to  pre- 
sent the  error  complained  of,  is  sufficient  to  authorise  the  appellate 
court  to  direct  what  judgment  the  lower  court  should  have  rendered  in 
the  case.     Berry  v.  Kansas  City  etc  R.  R.  Co.,  371. 

11.  Directing  Judgment.— If  special  findings  are  returned  by  a  jury, 
under  the  direction  of  the  trial  court,  the  appellate  court  may  direct 
what  judgment  shall  be  rendered  upon  such  findings,  when  they  are  not 
excepted  to  as  against  the  facts.     Berry  v.  Kansas  City  etc  R.  R.  Co.  381. 

12.  Review  op  Error  How  Secured.— -To  bring  an  alleged  error  before 
the  appellate  court  for  review  it  must,  in  general,  be  first  brought  to 
the  attention  of  the  trial  court,  so  that,  if  error  in  mot  exist**  it  nay 
be  corrected  in  that  court.    Askmsad  v.  Reymolds,  216, 

13.  New  Trial.— Upon  a  hearing  of  amotion  after  judgment  a  snetaesm  lor  a 
new  trial  is  not  essential  to  a  review  on  appeal    l>retst  v.  Jrjnww,  333. 

14.  New  Trial.— A  motion  for  a  sow  trial  is  not  ssssatial  to  a  ran 
appeal  of  proceedings  upon  a  motion  to  set  snide  a  sale  of  land. 
v.  Myers.  336, 

lfi.  NewTwal— Praotice.— Refusal  so  gran*  a  new  trial  on  ts*  faeto  is  not 
ground  for  review  on  appeal    Bkkky  p.  Commercial  Bank,  721. 
gee  Fba*d;  Judgmrnts,  1, 6,  8,  9}  Jurhmotion,  1*  Lzbk*  eV 

ARGUMENT. 
Asa  Appeal,  & 
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ARREST. 
1m  Falo  bmnomnNT;  Master  and  Servant,  IT;  rUriiBAiBSj,  16,  lfc. 

ASSESSMENT. 
Am  Insurance,  29,  10,  92;  Municipal  Corporations,  14-1&, 

ASSESSORS. 
8ee  Officers,  9. 

ASSIGNMENT. 
8ce  Dower,  2-4;  Insurance,  5,  6,  8, 10,  20;  Mortgages,  2,  S;  Setoff,  %  St 

SUBROGATION;  ASSIGKMENT  FOB  THB  BENEFIT  Of  CRBDROBB. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 
Debts  and  Other  Personal  Propbbtt  Follow  the  Person  of  Thrir 
Owner—  Conflict  ov  Laws.— An  Assignment  fob  the  Benefit  ov 
Creditors  Made  in  Anothbb  State  by  a  resident  thereof,  with  pref. 
ereoces  among  foreign  creditors,  if  valid  where  made,  U  also  valid  in 
this  state,  unlets  detrimental  to  its  citizens.  Hence  an  assignment  for 
the  benefit  of  creditors,  executed  in  lows*  takes  precedence  over  a  gar* 
nishment  subsequently  levied  in  Illinois,  at  the  instance  of  a  resident  of 
Ohio,  to  attaoh  indebtedness  dne  from  a  resident  in  Illinois  to  the  assignor 
in  Iowa,    Comolidated  Tank  Urn  0*.  v.  Cottier,  181. 

too  Contracts,  XOi  Fraudulent  Convrtanoss,  1,  2*  Ssrovv,  2-*. 

ASSOCIATIONS 
Bee  Insurance*  27-tflL 

ATTACHMENT. 

h  Abuse  ov  Pboobss.— A  party  is  not  permitted  to  take  out  a  writ  of 
attachment,  knowing  it  to  be  invalid,  and  issued  upon  an  affidavit 
confessedly  defective,  and  attaoh  property  under  it  not  subject  to 
lory,  and  thus  gain  information  or  evidence  upon  which  to  base  a  proper 
writ,  and  sustain  that  writ  by  snob  means.  The  evidence  thus  obtained 
be  not  competent  for  any  purpose,  and  the  party  having  possession 
thereof  is  bound  to  surrender  it,  and  make  proof  that  he  has  surrendered 
the  whole  thereof,  so  that  it  may  not  be  used  by  him  or  any  one  else  for 
any  purpose.    RoeentheU  v.  Circuit  Judge,  636. 

2.  Books  ov  Account.— Books  of  account  and  trial  balances  are  not 
property  of  such  tangible  character  that  they  can  be  subjeoted  to 
attachment.  They  may  be  evidences  of  debt,  but  their  seizure  is  not 
the  attaching  of  the  debt  itself.  They  are  not  so  intimately  connected 
with  the  demands  charged  therein  that  the  seizure  of  the  books  is  equiv- 
alent to  the  seizure  of  the  demands,  and  there  is  no  means  by  which 
such  deinauds  can  be  transferred  by  a  direct  levy  and  sale.  Roetrtihal 
v.  Circuit  Judge,  636. 

S.  A  Garnishment  of  a  Warehouseman  Having  Personal  Proversy  ov 
the  Defendant  in  His  Possessjox  charges  such  warehouseman  with  the 
responsibility  of  retaining  the  property  as  in  custody  of  the  law,  in 
order  that  it  may  be  applied  to  the  satisfaction  of  the  debt  on  which 
the  garnishment  was  placed,  and  therefore  escuees  the  delivery  of  such 
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Btoperljr  to  the  owner  whose  internet  therein  baa  been  ganutbad.   CWfcy 

t«  JfnBBeaafa  ale*  irjf.  Gfc,  WW. 
4b  A*  Attaobocbbt  la  Nov  Abated  by  thb  Dbath  of  thb  Dbtbjtdawz. 

Dom  ▼.  iMafe,  156. 
4.  FlBDtfB  abb  Q ABHiaHMKirT.— If  a  pledge  ia  adjected  it  ia  not  nnossswry  that 

a  araditor  ba  given  notice  thereof,  and  hia  levy  of  a  garnishment  bemoan 

ba  baa  each  notice  omnnot  give  him  a  lien  paramount  to  the  rights  of  aba 

yaasgaa*    Oaalajf  ▼•  Jnasaeeaaseic.  irjf.  Oo»9  0061 

8aa  AaawncBrr  bob  tbs  Bbbbrt  of  Cbbiiitobbl 


ATTORNEY  AND  CLIENT. 

1*  Wmj— ATTomjrar  ab  Withes*  to— CoMPaTiifOTTO  Tmanrr. — An 

nay  who  drafta  a  wiU,  and  aigna  it  aa  a  witneaa  at  the  raqnaat  of  the 
testator,  may  taatify  to  any  matter  in  relation  to  the  will  and  ita  ana* 
amtioa  of  which  he  acquired  knowledge  by  virtue  af  hia 
relation.     McMastorr.  Barium,  828. 

i.  Air  Attoekkt  Who  Dbattb  a  Mobtqagb  and  aigna  it  aaa 
hi  entitled  to  testify  to  what  occurred  at  the  time  af  ita 
Momagkm  Bay  Oo.  r.  Dkkam,  704. 


ATTORNEY* 

Baa  Nbootxablb  Inbtrumbbtb,  t. 

BAILMENT. 

1.  A  OaUTunoira  Bailbb  la  Liable,  as  a  Gehebal  Bulb,  bob  Okobb  Nbbv 

lioehce  Only.     Gray  v.  Merriam,  172. 
S.  Qbobb  Negligence  as  Applied  to  Gratuitous  Bazlbbb  ia  nothing  mora 

than  the  failure  to  bestow  the  care  which  the  property  in  ita  situation 

demands.     Gray  v.  Merriam,  172. 

See  Banks,  6,  & 

BALLOTS. 
Bee  Eleotiohb, 

BANKS, 
1.  Obbttftcatb  of  Depobit— Parol  Evidence  to  Vast. — Whan,  hi  an 
action  against  an  incorporated  bank  to  recover  money  deposited  therein* 
it  appears  that  the  money  was  paid  to  the  president  of  the  defendant 
bank,  who  had  previously  been  manager  of  a  private  bank,  and  who 
gave  the  plaintiff  a  certificate  of  deposit  signed  by  him  as  "manager,19 
certifying  that  the  plaintiff  had  "  deposited  with  him  as  manager"  the 
anm  claimed,  but  in  no  way  referring  to  any  bank,  parol  evidence  ia 
not  admissible  to  show  that  suoh  bank  preaident  assured  the  p^rtif 
depositor  at  the  time  that  the  money  would  ba  deposited  with  the  da* 
fendant  bank,  and  that  the  certificate  was  intended  as  evidence  of  snob 
fact,  in  the  absence  of  proof  that  such  bank  president  had  authority  ta 
receive  deposits  or  make  suoh  contract,  or  had  ever  been  designated  or 
had  signed  his  name  as  manager  of  the  defendant  bank.    Nor  does  the 
fact  that  the  action  is  not  brought  on  the  oertifioate  render  such  evi- 
dence admissible,  because  as  soou  as  it  appears  that  the  contract  ia  in 
writing  the  parties  are  limited  to  the  written  evidence  of  ita  terms. 
Biekiey  v.  Commercial  Bank,  721. 
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A  Liability  on  Gkrtifioati  of  Deposit. — When,  In  an  action  against 
aa  incorporated  bank  on  a  certificate  af  deposit  to  recover  the  ram 
named  therein,  there  ia  nothing  on  the  f aoe  of  each  certificate  to  show 
that  the  bank  ia  liable  for  the  amount,  ezeept  that  it  ia  aigned  by  the 
president  of  each  bank  as  "manager, "the  word  ••  manager" after  his 
name  ia  not  evidence  that  he  had  authority,  or  was  contracting  for  the 
bank,  in  receiving  the  deposit.     Bickley  ▼.  Commercial  Bant,  721. 

Il  Liability  an  Certificate  of  Deposit. — When,  in  an  action  against 
an  incorporated  bank  to  recover  money  paid  to  its  president,  who 
gave  tiie  depositor  a  certificate  of  deposit  signed  by  him  as  "man- 
ager," certifying  that  the  depositor  had  deposited  with  him  as  "man- 
agar"  the  ram  claimed,  but  in  no  way  referring  to  any  bank,  the  defense 
ia  that  the  money  was  deposited  to  the  credit  of  snob  bank  president  as 
4< manager,"  and  not  to  the  credit  of  the  plaintiff,  it  is  error  to  oharge 
that  if  it  was  paid  to  snch  president  to  be  deposited  in  his  bank,  and 
was  so  deposited,  the  bank  is  liable,  though  it  was  not  his  duty  to 
receive  deposits,  without  qualifying  the  charge  to  the  effect  that  such 
bank  would  be  liable  only  in  ease  the  money  went  into  its  custody  and 
control  as  the  money  of  plaintiff!     BiekUy  v.  Commercial  Bank,  721. 

4  A  Bank  With  Which  Securities  Am  Deposited  for  Safekeeping, 
and  which  is  accustomed  to  receive  such  deposits,. is  liable  for  any  loss 
thereof  occurring  through  the  want  of  that  degree  of  care  which  good 
business  men  should  exercise  in  keeping  property  of  such  value.  Oray 
T.  Merriam,  172. 

A  A  Banker  Acting  as  Bailee,  Without  Reward,  in  the  Care  or  Spe- 
cial Deposits  is  bound  to  exercise  such  reasonable  care  as  men  of  com- 
mon prudence  usually  bestow  for  the  protection  of  their  own  property 
of  similar  character.     Oray  v.  Merriam,  172. 

A  A  Bank  Holding  Bonds  as  Collateral  Is  Not  a  Gratuitous  Bailee. 
The  bailment  ia  for  the  mutual  benefit  of  both  the  bailor  and  the  bailee, 
Orayr.  Merriam,  172. 

7.  Nbgligencb.— A  Backer  Accustomed  to  Receive  Special  Deposits, 
and  who,  on  ascertaining  that  his  assistant  cashier,  who  had  aocess  to  the 
special  deposits,  waa  speculating  on  the  board  of  trade,  made  no  exam- 
ination to  ascertain  whether  he  waa  using  moneys  whioh  did  not  belong 
to  him,  and,  on  again  being  warned  of  suoh  speculations,  made  an  exam- 
ination of  the  books  and  securities  of  the  bank,  but  no  examination  as  to 
the  special  deposits,  is  guilty  of  gross  negligence,  and  answerable  for  the 
special  deposits  stolen  by  such  assistant.     Oray  v.  Merriam,  172. 

A  1>bposits — Authority  to  Receive — Burden  of  Proof. — In  an  action 
against  a  bank  to  recover  a  deposit  paid  to  its  president  aa  ''man- 
ager," the  burden  of  proof  ia  upon  the  depositor  to  show  that  such 
president  haa  authority,  express  or  implied,  to  receive  deposits,  and 
that  the  deposit  in  suit  waa  actually  received  by  the  bank  as  the  money 
of  the  plaintiff  depositor.     BicJciey  v.  Commercial  Bank,  721. 

A  Evidence. — In  an  action  against  a  banker  for  loss  of  a  special  deposit, 
evidence  that  the  bonds  deposited  had  originally  been  deposited  aa 
collateral  security,  though  they  were  not  so  held  at  the  time  of  the 
loss,  together  with  evidence  that  the  assistant  cashier  had  access  to  the 
bonds'  up  to  a  date  after  some  of  them  had  been  abstracted,  and  that 
they  were  finally  stolen  by  him,  is  admissible  to  show  the  relatiou  of 
the  parties,  and  to  enable  the  jury  to  determine  whether,  under  the  cir- 
cumstances, reasonable  care  had  been  exercised.     Oray  v.  Merriam,  172. 
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BASTARDY. 
kunm'i  Suit,  %  4 
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BICYCLB& 
8m  Highways. 

BILLS  AND  NOTES. 
Nbootjablb  Ihi 


BELLS  OP  BXCBFIIQNSL 

BONDS. 
8m  Buna,  6;  Ovnoiaw,  1ft 

BOOKS  OF  ACCOUNT. 
8««  ArrAomrarr,  f ;  Stumor,  t, 

BOUNDARIES. 

1.  Booitdabiss  bt  Aorbemnt.— An  agreement  to  settle  no 

disputed  boundary  line  need  not  be  made  if  the  line  ia  ran.  Parties  may 
agree  orally  to  bare  an  uncertain  or  disputed  line  ran,  and  that  it  shall 
be  the  controlling  tine,  and  if  they  afterwards  treat  it  an  the  permanent 
dividing  line,  by  imploring  up  to  it,  or  otherwise,  they  ace  *«"»fi-^  mi 
that  line,     WcUnms  v.  Mwriaon.  139. 

%  Boundaries  bt  Agreement-- Estoppel.—  An  agreement  between  own- 
ers of  adjoining  lands  to  employ  a  common  agent  or  surveyor  to  ran  a  line 
and  set  np  a  boundary  between  them,  when  the  dividing  Una  is  sae- 
oeptible  of  being  correctly  located,  does  not  estop  either  party,  or  than? 
grantees,  from  showing  an  error  in  inch  line.    Watroms  v.  Iforrtaoa,  139. 

8b  Boundaries  nr  Agreement— Adverse  Possession.-- If,  when  parties 
in  ejectment  became  the  owners  in  fee  of  the  land  in  dispute,  there  has 
not  been  established  a  true  line  or  boundary  between  them,  norsuofa  an 
advene  holding  by  the  defendant  as  is  necessary  to  perfect  his  right 
under  the  statute  of  adverse  claim  np  to  that  time,  and  they  then  agreo 
to  have  the  true  boundary  established  by  a  survey,  and  to  abide  thereby, 
the  jury  may  find  that  defendant's  claim  or  holding  was  only  intended 
to  be  to  the  true  line,  wherever  it  might  be  when  legally  established  by 
proper  methods.      Watnma  v.  Morrimm,  139. 

&  Boundaries  bt  Agreement — Who  Bound  bt. — A  nononnasnting  owner 
is  not  bound  by  an  agreement  of  the  other  owners  as  to  a  boundary  hna 
between  adjoining  lands,  nor  is  any  stranger  thereto  bound  who  may 
claim  under  such  nonconsenting  owner,  but  should  a  consenting  owner 
afterwards  become  the  owner  of  the  entire  tract  in  which  he  was  inter* 
ested,  or  of  a  distinct  part  of  it,  and  coutinue  to  recognise  the  bona-  1 
dary  line  previously  Agreed  and  acted  on  by  him  and  the  owner  of  the  ^ 
adjoining  land,  such  line  is  biuding  on  him  to  the  extent  of  his  savers! 
ownership.     Wotrous  v.  Morruon%  139. 
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8.  AwnmaT  Conorrntwq— Binding,  Effict  of.—  While  the  title  to  real 
estate  cannot  be  transferred  by  verbal  agreement,  yet,  if  the'  boundary 
between  contiguous  lands  is  uncertain  and  disputed,  the  owners  of  snob 
land*  may  agree  npon  a  certain  line  aa  a  permanent  boundary  line;  and 
if  the  agreement  is  followed  by  aotaal  occupation,  according  to  such 
fine  ae  the  boundary,  the  line  ia  binding  npon  them  and  their  successor* 
in  title  aa  the  boundary.  8ueh  line  becomes  binding,  not  npon  the  prin- 
ciple that  the  title  to  real  estate  can  be  paased  by  parol,  but  for  the 
reason  that  the  proprietors  have,  by  such  consent  and  oonduot,  agreed 
permanently  upon  the  limits,  or  the  extent,  of  their  respective  lands 
or  property.     Wabrous  v.  Morrison,  130. 

el  III  Adyrrss  Claims  of  Primisis  lying  upon  an  unsettled  boundary 
the  claim  must  be  open,  notorious,  and  continued,  and  must  be  asserted 
at  all  times  in  conversations  between  the  parties  in  relation  to  such 
boundary.     Wairous  v.  Morrison,  139. 

7*  Svrvrt,  When  Controls.— In  the  sale  of  lands  in  sections,  or  subdivi- 
sions thereof,  including  lots,  according  to  the  government  survey,  the 
survey  aa  actually  made  controls,  if  the  monuments,  corners,  or  line* 
actually  established  can  be  located  or  proved.  Courses  and  distances, 
yield  to  such  corners  and  lines.      Watrous  v.  Morrison,  139. 

8.  Ancirnt   Plats   and    Surveys.—  Monuments  set  at  the  time  of   asv 

original  survey  on  the  ground,  and  named  or  referred  to  in  the  plat, 
are  the  best  evidence  of  the  true  line.    If  there  are  none  such,  then.* 
stakes  set  by  the  surveyor  to  indicate  corners  of  lots  or  blocks,  or  the- 
lines  of  streets,  at  the  time,  or  soon  thereafter,  are  the  next  best  evi- 
dence.    A  building  or  fence  constructed  according  to  such  stakes,  while  • 
they  were  present,  becomes  a  monument  after  such  stakes  have  been . 
removed  or  disappeared,  and  the  next  best  evidence  of  the  true  line.    A 
reeurvey  that  changes  Tines  and  distances,  and  purports  to  correct  inac- 
curacies or  mistakes  in  the  old  plat,  is  not  competent  for  that  purpose^. 
Racine  v.  Emerson,  819. 

9.  Ahcixht    Plats   and   Surveys— Evidence, — In    a  case  of    disputedi 

boundary,  the  testimony  or  acts  of  the  surveyor  who  originally  estab- 
lished it,  and  who  pointed  out  the  stakes  set  by  himself  to  mark  the* 
lines  after  many  years,  accompanied  by  continued  use  and  occupation* 
in  recognition  of  such  lines,  is  not  only  proper,  but  strong  evidence  that 
such  were  the  true  lines,  and  is  better  evidence  than  a  new  survey 
made  more  than  forty  years  afterwards,  whioh  changes  such  lines,  Ra- 
cine t.  Bmerson,  819. 

10.  Anctrnt  Plats  and  Survrts,— The  lines  of  streets  and  lota,  as  estab- 
lished by  a  city  plat  built  upon  and  acquiesced  in  for  more  than  forty 
years,  cannot  be  destroyed  or  disturbed  by  a  subsequent  city  sur- 
vey made  from  the  original  monuments  apportioning  the  blocks  and 
streets  after  the  first  street  is  surveyed,  and  changing  the  Unas  of  the 
street  accordingly.     Racine  v.  Bmerson,  819. 

See  Adverse  Possession,  4,  5;  Ejectment,  2,  3. 

BUILDING  CONTRACTS. 
Construction. — When  a  building  contract  provides  that  final  payment 
thereunder  is  to  be  made  on  the  contractor's  furnishing  satisfactory  evi- 
dence that  no  liens  or  unsatisfied  claims  exist  on  the  work,  the  fact  that^ 
no  claims  have  been  filed  against  it  within  ©no  year  after  filing  snob 
at  Rar.t  Vol,  XXXIX— 60 


MS  Iron. 

eon  tract  affords  the  required  evident*,     Mammmdk  Park  Ammt  t. 
Wmtk§  Iron  Work*,  626. 

8m  Bvmho*  JO. 

BURDEN  OF  VBLOQt. 
Ian  BeMty  &i  Dart*  9?  W^L%  %  & 

BURGLARY. 

MMMtf,  Wstirf  KftRd1fBl6T/Bs,  Bur*  Not*  void. — A&  ixAnetillenf  enarging 
hmtfhtfflA  tfi*  flr**  degree  also  includes  burglar/  in  the  second  degree, 
and  although  it  b  erroneous  far  f6*  ootrrt  to  receive  a  rerdnot  ffiiding 
fa*  rfoonttfd  guilty,  a*  eta-god,  wifltouf  specifying  Are  degree,  and  then 
sna*s«ee  MM  to  imprisonment  only  authorised  in  cs&of  conviction  for 
ta»  MJftaet  degree,  y*i  the?  judgment  ia  not  void!,    In  H  Black  S3L 

CARRIERS. 

£  OONnrrfofts  rtf  ftcrfBT.— One  accepting  a  ticket  from  a  carrier  ia  bound 
by  the  conditions  therein,  though  she  did  not  and  eonld  not  rend  it 
M  U  her  doty  to  ascertain  its  contents  if  she  cares  to  know  her  rights. 
O*  Regan  t.  Cuwtrd  8.  8.  Co.,  48a. 

ft  M  GbimiACff  Srttirrtrnta  That  thb  Value  of  Property  Does  Not 
KxcsRb  A  Scat  Named,  and  that  in  the  event  of  its  loss  through 
the  negligent*  of  a  carrier  the  liability  should  be  limited  to  snob  sun, 
if  fairly  and  honestly  made  as  a  basis  of  the  carrier's  charges)  and 
fsUpon&ifity,  is  a  jnst  and  reasonable  mode  of  securing  the  dne  proportion 
Between  the  amount  for  which  the  carrier  may  be  responsible  and  the 
freight  5a  rfeceiverf,  and  of  protecting  him  against  extravagant  and  fanei- 
M  Valuations,  and  ia,  therefore,  valid.  A  lair  v.  Sorihem  Pac  JL  R. 
Co.,  888. 

ft  CoKflDot  o^Laws— Coktraot  With  Common  Carrier,  Where  Deemrp 
To  Bi  Mads,  ahd  by  What  Laws  Goverred. — If,  in  consideration  of 
sTstrm  j^lid,  a  receipt  is  given  in  Massachusetts  stating  that  it  is  for  the 
steerage  passage  of  a  person  named  in  the  receipt,  by  any  steamer  of  a 
lfce  m  which*  there  may  be  room  for  transportation  on  this  ticket  from 
Qnttttatown  to  Boston,  that  to  secure  passage,  a  notice  of  intention  to 
embarlE  msnrt  be'  given,  and  that,  if  the  passenger  should  decline  coming, 
ttta  mondy  wilt  bi  returned,  less  commissions,  and  if  the  intended 
sengfer  give*  notice*  of  her  intention  to  embark,  and,  before  taking ; 
surrenders  the  paper  given  in  Massachusetts,  and  receives  in  plana 
sltereof  sV  pafeferiger'*  contract  ticket  stating  the  name  of  the  vessel,  the 
for*  of  detrfibation,  the*  datd  of  editing,  and  giving  the  full  details  of 
thw  cbritrtdf,  racfuding  certain  conditions  exempting  the  carrier  from 
liability  for  injuries,  though  received  by  the  passenger  from  its  negii- 
4tnc%,  this  lnft  ticket  takes  the  place  of  the  prior  papers,  and  becomes 
-the  contract  between  the  passenger  and  the  carrier,  and  if  the  condi- 
tions of  exemption'  from  liability  are  valid  in  the  place  where  the  ticket 
waa  issued,  then  the  passenger  cannot  recover  for  negligence,  though 
such  conditions  were  invalid  by  the*  law  of  the  state  where  the  money 
waa  paid  and  the  original  receipt  therefor  given*     0' Regan  V.  Cnnard 

8.  8*  Oo.t  4©». 
*\   Cohflict  or  Laws.— A  StTPOT.ATTOw  Rxxnrvrwo  a  Carrier  From  Lia- 
bility for  Nrghorwcr,  though  against  the  policy  of  our  law,  is  not 
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fauaoral  or  Illegal,  and,  if  talid  in  another  country  where  it  wm  made, 
wllbeemfoioedby  oarooarte.   O'Megan r.  Cunard  &  A  Co.,  481 

8m  Railboam,  18-19. 

CERTIFICATES  OF  DEPOSIT. 
8m  Banko,  1-*j  Stb>biki%  7. 

CERTIORARI. 

1.  ChnmoftAttf  Lm  to  Rarorw  the  Prook«dikcw  of  *m  Oommow  Ootnrcn. 
OF  A  Orrr  in  remoring  a  member  of  the  board  of  fire  eomininlonera 
where  *ao*  remote*  it  aatnoriotd  to  be  made  fo*  •ofioieat  eaw**,  aid 
after  ehargee  have  been  preferred  and  m  hearing  gften  to  the  aoooeed 
Ofioef.    Stoat  V.  Duhdk,  605. 

8L  Qs  Ottett&tLMKt  TtFM  OotfW  Win  V&fatuiA  t^kO  BfiAMOM,  aot  far  the 
porpoM  of  weighing  conflicting  testimony  to  atoertaYn  the  preponder* 
anoe,  bat  merely  to  aMertaib'  whether  there  wae  any  eridenee  at  all  to 
onomhi  the  dooision  of  te*  mierior  trfauudr    8taU  ▼.  Dubtik,  598. 

CHARTER, 
flat  linHioiFAft  Cobfobatio**,  %  % 

CHATTEL  MORTGAGES. 
Sit  fi*r  ohm,  4*  Liana,  i;  Paw**,  % 

CHECKS. 
See  Tindul 

COLLATERAL  ATTACK. 

Ammos,  lis  Evidence,  11;  Exeoutobs  a»d  AjuMunanuwa,  8* 

Infants,  1-i. 

COLLATERAL  SECURITY. 
in  Banks,  8j  Xwotiabli  Instruments,  8:  Pledob,  I,  4» 

COLLISIONS, 
8m  Railroads,  28. 

COMBINATIONS. 
8m  Conspiracy;  Monopolies,  1, 

COMMERCE. 
8m  Interstate  Comcmmaa 

COMMISSIONED 
8m  Partition,  1(X 

COMMON  COUNCIL. 
See  Certiorari,  L 

COMMON  LAW. 
8m  Conflict  of  Laws;  Dedication;  Lucks,  1;  8etoff,  L 
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a  felony,  is  absolmtely  void,  sad  so 


8m 
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it  amy  be  enforced  in  another 
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of  policy.    Hence,  if  personal 

for  which  the  plaintiff  seeks  to 

d  ondsr  dremasstances  such  that  in 

ths  negligence  of  a  f  ellow-eervant, 

snloyer  denied,  rscovciy  therefor 

law.  as  understood  in  the  stats  where 

are  not  attribnted  to  the  negligence 

regarded  as  the  remit  of  a  wrong  for 

reaal  vJTtm  Tori  etc  Bf.  Co.,  514. 

or  CncDirona;  OiwwTian,  t,  4;  Invn. 

Asn  Dnronca\  &> 
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CONSPIRACY. 


1.1 


—An  Ml  lawful  b 

snbjeet  of  cavil  conspiracy  when  dome  in  c 

t  a  direct  intention  that  injury  shall  result  fr 

w  se  benefit  the  eonspirators  to  the  prejudice 

of  individual*,  and  when  such  j»reju«uot 
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or  oppression  is  the  natural  and  nsocsssry  oonseqmaae*.  Osier.  Jf«r> 
pky,  686. 
*  %  Agreements  or  Combinations  Ari  Not  Unlawful  to  as  to  constitute 
conspiracies  unless  they  are  for  aete  or  omissions,  whether  aa  audi  or 
means,  which  would  be  unlawful  apart  from  agreement.  Cote  v.  Jfur« 
***  686. 
t.  Intbrfersncb  With  the  Free  Exercise  of  Another's  Tradi  ob 
Occupation  or  means  of  livelihood  by  fraud  or  force,  such  as  preventing- 
people,  by  threats  or  intimidation,  from  trading  with  or  continuing  him 
in  their  employment  is  an  actionable  wrong.  Lucke  v.  Clothing  Cutter*' 
etc  Assembly,  421. 
«V  Combination  or  Employers  to  Resist  Advance  ih  Wages. —When 
workmen  engaged  in  building  trades  lawfully  combine  to  artificial ty 
advance  wages  by  reducing  the  hours  of  labor,  and  associations  of 
employers  in  such  trades  combine  and  agree  not  to  sell  materials  to 
contractors  who  concede  to  the  demands  of  the  workmen,  and  to  induce 
other  dealers  by  all  lawful  means  not  to  furnish  such  materials,  such 
associations  are  not  liable  in  damages  for  conspiracy  to  one  who  aids  the 
striking  workmen  by  selling  materials  to  them  and  to  other  contractors, 
and  who,  by  reason  of  the  combination  of  such  associations,  is  not  able 
to  procure  all  the  materials  he  can  dispose  of.  The  fact  that  such  asso- 
ciations inform  dealers  that  they  will  not  buy  from  them  if  they  furnish 
materials  to  any  one  who  is  aiding  sach  workmen  is  not  such  coercion 
or  threat  aa  renders  their  combination  a  conspiracy.  OoU  v.  Murphy, 
686. 

0.  Combination  or  Employers  not  to  force  down  the  price  of  labor,  but 

to  resist,  by  all  lawful  means,  a  combination  of  employees  to  artificially 
advance  wages  by  reducing  the  hours  of  labor  is  not  a  conspiracy. 
Cote  v.  Murphy,  686. 

6.  A  Combination  of  Dealers  containing  no  elements  of  an  intent  to 
restrain  trade  for  the  purpose  of  greed  or  profit,  or  of  malice,  is  not  an 
unlawful  conspiracy.     Cote  v.  Murphy,  686. 

CONSTRUCTION. 
Bee  Contracts,  1;  Statutes,  1,  2,. 

CONTRACT. 

1*  Construction.-— A  written  contract  should  be  construed  according  to  the 
obvious  intention  of  the  parties,  notwithstanding  clerical  errors  or 
omissions  therein  which  can  be  corrected  by  perusing  the  whole  in- 
strument.    Monmouth  Park  Assn.  v.  Wallis  Iron  Works,  626. 

1.  Consideration. — Moral  Obligation  to  pay  money  or  perform  a  duty  is 

a  good  consideration  for  a  subsequent  express  promise  to  do  so,  even  if 
there  was  originally  no  legal  obligation  to  perform.  Ferguson  v.  //or- 
ris, 731. 
S.  A  Contract  With  a  Water  Compant  Is  Not  Without  Consideration, 
if  It  is  for  the  payment  of  a  certain  sum  on  the  extension  of  the  water 
system  to  a  specified  locality,  and  such  extension  is  made  in  conse- 
quence of  the  contract;  nor  is  the  contract  rendered  void  by  the  fact 
that  the  municipality,  as  well  as  private  persons,  also  paid  the  water 
company  for  water  furnished  by  it  to  the  same  locality.  Muscatine 
•Voter  Co.  v.  Muscatine  Lumber  Co.,  284. 


it 


of  parsarBmafi.    Jfi 

4V  A  Contract  Nbbd  Hot  Bb  Skhd  by  Botb  Pabhbb.— It  hi 

k  it  aagnod  by  ona,  and  sul  spins'  Md  perforated  bytne 

rentrtib.  t.  MwemSme  LmrnUr  €».,  flBa. 

&  Oumiium  Pom  Bodit  or  Tmro  F»««w— Pbitbtt— Notaho*.— A* 

ipiiat  1st  ■  sen  father  and  mm,  to  which  a  daughter  w  a  itniftt, 

that  is  cuaeidttstion  of  the  revocation  by  the  father  of  bis  will  in  law 

of  amah  daughter,  and  the  devise  of  the  ana**  property  to  *****  aan,  tha> 

i*  to  pay  bar  a  certain  east  aftomtbly,  ao  long  aa  abo  aball  Kan,  e*m- 

mot  be  enforce  a*  by  bar  m  an  action  at  bur.    Such  acrooaaaat 

am  mbe  law  aide  of  aba  court,  oitbar  am  the  ground  of 

▼.  Jfevoa^emS, 
T.  Obpnuor  Tom  Bbvbrt  ofTbobb  PsaaoaT — Pbottt. — A 
by  ona  pataam  to  another  I or  the  benefit  of  a  third,  who  iaa 

Uemforeed  by 


Bmm  or  a  Tubo  Pbrbob,  Whbr  Vorm,— H,  m  a 

w©  persona,  ona  promised  tbo  other  to  do  aoaaa  thing 

for  the  bcuail  of  a  third  person,  and  tbo  promiaa  baa  no  relation  to  the 

thing  to  be  dona,  nor  to  tbo  atrangor  to  bo  benefited,  ho  cannot,  by 

action,  enforce  each  promiaa.    When  there  ia  nothing  bat  a  promise,  ao 

oonaideratioa  from  the  stranger,  and  no  daty  or  obligation  to  him  on 

tbo  part  of  the  promisee,  bo  cannot  ane  apon  it,     Jefermm  ▼.  -deem,  618. 

■^    OovrxAcr  tb  RawrRAiHT  or  Trade.  —A  contract  made  by  a  vendor  on  sou* 

tag  hie  baaineoi  to  a  corporation  that  ha  will  not  engage  in  the  haaincc* 

**?  Baanataotnriag  or  aelling  fire  alarm  and  police  telegraph  machines 

Md  apparatus,  nor  onter  into  competition  with  snob  corporation,  oitbar 

<tt*octly  or  indirectly,  for  the  period  of  ten  years,  is  illegal  and  void  as 

bcrimg  in  restraint  of  trade,  and  not  limited  as  to  place,  and  aa  mani- 

Cmoting  a  purpose  to  prevent  the  manufacture  and  sale  by  the  Tender  of 

m*ky  instruments  which  would  serve  the  same  purpose  as  those  mads 

*****  *old  by  the  corporation,  and  thus  enable  it  more  completely  to  con* 

lax    .AtI  ***  ""k^     °amew^i  Ffr$  Alarm,  etc  Co.  ▼.  Crane,  458. 

*>miiAND  For  tub  Pbrtormancb  or  a  Contract  Is  Not  Nbcbssary  to 
Pport  an  action  to  recover  damages  for  its  nonperformance,  if  the  eon- 
.  tor  'rom  whom  the  performance  was  duo  upon  demand  had  made  aa 
^aeTument  for  the  ^efit  °*  creditors,  and  thereby  disabled  himself 
I*.    X1*sJ?i!>erforming  hi8  obli«ation.     Layboum  v.  Seymour,  579. 

oo^t*-**301831011  °F  A  CoNTRACT  **  ^mriBD  by  the  refusal  of  the  other 
t>-acti     *°r  *°  perform  on6  of  !ti  •Mamtial  terms,  aa  where,  upon  con. 
**o  ai««i*  *°  pay  weeklv  fop  Soodm  delivered  to  him  under  the  contract, 
S  acta,  after  notice,  to  make  such  payment*.     McQraik  v.  Qtgntr 


Q«^  ,B™1I0wW»;  Carbibrs,  %  3;   Corporation*,  4; 
^^cbI  '    ;  HuSBAND  **»  w»*>  »•  10;  Salbbi  Sfbcxtio  Pr- 

CONTRIBUTION, 
See  Insjurasck,  20,  21. 
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R¥  ndguqcnoi. 

See  Railroad*,  19. 

CONVERSION, 
flee  Pljpgs,  h  2:  Trorar. 

CORPORATIONS. 

1.   8U18GSIPTIOH    TO    STOOL  —  A    TeNDEB  TO  A  gif HIWMlM  OT  fP»  STOCK 

for  which  fee  Km  *p£*cxij>e4  is  pot  a  condition  precedent  to  the  main- 
tenance of  an  action  to  recover  the  amount  of  hie  subscription.  WM 
t.  Baltimore  etc  By.  Co.,  896. 

%  8unsGBxrTioH  to  Stock— Statute  ov  Frauds.—^  eabaoription  lor  stock 
in  a  corporation  is  not  a  contract  for  the  sale  of  good*,  wares,  or  mer- 
chandise, and  is  not  within  the  statute  of  frauds.  Webb  t.  Baltimore  etc 
By.  Co.,  896. 

Si  stoKOumojr  9om  #vaac  m  *  Railwa*  <W*wbt  Oomburbjd  tea  point 
designated  bseemss  final  upon  the  perleemasvee  of  the  scndttisn,  and 
is  then  enforceable.  Mo  farther  subscription  or  other  not  it  essential  to 
convert  or  change  the  original  subscription  into  an  luceadstieaal  and 
absolute  eufcscrsption,     Webb  v.  Baltimore  etc.  By.  Co.,  896. 

eV  A  Cobfobate  Seal  Is  Not  Essential  to  the  validity  of  a  corposnte  con- 
tract.   Mueeatme  Water  Go.  ▼.  Muoeatim  Lumber  Oo.9&L 

4V  Gosfobatb  Wmowoa— 4Jltra  Vibes. — It  is  no  defease  to  an  action  of 
tort  to  show  that  a  corporation  is  not  authorised  by  its  charter  to  do 
wrong.  If  the  corporation,  by  its  officers  or  agents,  unlaerfatty  injures  a 
person,  whether  intentionally  or  negligently,  it  cannot  escape  responsi- 
bility on  the  ground  that  its  act  is  ultra  vires,  iftmt  ▼.  Mount  Hermon 
etc  Sekad,  467. 

&  Ui/tba  Vjxxs. — if  an  educational  corporation,  not  authorised  by  its  char* 
tor  so  to  do,  undertakes  to  run  a  public  ferry,  and  while  running  it 
accents  a  passenger  for  hire,  it  is  answerable  to  him  in  am  action  of 
tort  for  a  neglect  of  its  duty  in  the  management  of  eueh  leery,  ay  which 
he  was  injured.    Nhne  r.  Mount  Hermon  etc.  School,  467. 

f,  Rvidbxcb  Stmriaresr  to  Show  Engaging  in  Unauthorised  Business, 
If  an  educational  corporation  does  not  take  any  rote  4a  regard  to  a 
ferry,  nor  take  out  any  license  to  operate  it,  bnt  there  is  a  bond  filed 
conditioned  that  it  will  perform  the  duties  of  ferrymen,  purporting  to 
he  executed  in  its  behalf  by  a  person  named  as  its  superintendent, 
and  a  ferry  was  operated  under  the  direction  of  a  student,  who  *as 
also  a  trustee  of  the  corporation,  and  receipts  were  turned  over  to  its 
treasurer,  and  the  person  employed  on  the  boat  was  paid  by  ike  amy  mas- 
ter of  the  corporation  out  of  its  funds,  and  another  ferryboat  was  paid 
for  by  the  same  paymaster  out  of  the  same  funds,  and  for  sis  mouths 
suob  paymaster  rendered  monthly  accounts  to  the  treasurer  of  the  cor- 
poration  showing  monthly  receipts  and  expenditures  on  account  of  the 
ferry,  these  facts  are  sufficient  to  establish  a  ratification  on  the  part  of 
the  corporation  of  the  maintenance  and  operation  of  the  ferry,  a«id'<to 
render  it  answerable  to  any  person  received  as  a  passenger  thereon  for 
hire,  and  injured  by  negligeuce  in  the  management  of  the  ferry.  None 
t.  Mount  Hermon  etc.  School,  467. 

sV  Consolidation— Liability  or  New  Corporation.— When  one  corpora, 
tion  goes  entirely  out  of  existence,  by  being    incorporated  into  an- 
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7.  Purchase  at  Tax  Sale— Estoppel. — Cotenants  who  accept  the  pro- 
ceeds of  a  tax  tale  of  the  common  property  without  knowledge  that 
the  estate  hat  been  purchased  at  inch  aale  by  their  octenant,  and 
without  any  thing  to  excite  suspicion  or  stimulate  inquiry,  are  not. 
eetooped  from  avoiding  the  deed  to  the  purchaser.  In  such  case  they 
need  not  make  inquiry  before  accepting  the  money.  Tanney  v.  Tanney, 
678. 

4    PURCHASER  AT    TAX    8ALE— RESULTING    TRUST— LlMITATTOtCa.— A    pur- 

ohase  of  the  common  property  by  one  cotenant  at  tax  sale  does  not 
create  a  resulting  trust,  so  as  to  prevent  the  other  cotenants  from  main- 
taining ejectment  after  the  expiration  of  the  time  named,  in  a  statute 
providing  that  "  no  right  of  entry  shall  accrue,  or  action  be  maintained, 
to  enforce  any  implied  or  resulting  trust  as  to  realty,  but  within  five 
years  after  such  trust  accrued.     Tanney  v.  Tanney,  678. 

9l  Conveyance  or  Timber— Partition. — When  part  of  the  owners  of  an 
undivided  tract  of  timbered  land  convey  their  interest  in  the  timber  to 
a  stranger,  and  subsequently  join  with  the  remaining  owner  in  a  deed 
in  fee  of  the  whole  tract  to  a  third  person,  without  reservation,  of  the 
timber,  and  with  notice  to  such  grantee  of  its  sale  and  conveyance,  the 
vendee  of  such  timber  is  substituted  to  the  rights  of  his  grantors,  and 
may  compel  partition  of  the  timber  and  land  as  a  whole,  notwithstand- 
ing the  merger  of  the  title,  and  may  enforce  his  right  to  cut  and  remove 
the  timber  pursuant  to  the  terms  and  conditions  of  his  deed.  Met  v. 
Benedict,  543. 

10.  Cotek ant's  Liability  Fob  Rent. — If  a  Cotenant  Leases  the  Common 
Property  at  an  agreed  rent,  and  remains  in  exclusive  possession  thereof 
alter  the  term  for  which  his  cotenant's  share  was  let  to  him,  he  will  be 
held  to  be  in  in  his  character  as  a  tenant,  and  therefore  to  be  liable  for 
rent.    O'Connor  v.  Dclaney,  601. 

See  Partition;  Partnership,  8. 

COUNCIL. 
See  Municipal  Corporations,  4-9. 

COUNTERCLAIM. 
See  Partition,  & 

COUNTIES. 
See  Highways,  2. 

COURSES  AND  DISTANCES. 
80s  Boundaries,  7. 

COURTS. 

1»  Jvwnnm — Amendment  on.— A  court  of  record  may,  in  orimlnal  oasss, 
at  the  same  term  of  court  in  which  the  conviotion  is  had,  and  before  exe* 
ention  of  any  part  of  the  sentence,  change  or  amend  the  latter  in  form  or 
subetanoe.    In  re  Black,  331. 

1.  Power  to  Correct  Records.— Courts  of  record  have  the  power  in 
criminal,  as  well  as  civil,  cases,  to  correct  olerioal  errors  existing  in 
the  reoord  of  a  previous  term,  if  the  clerk  has  failed  or  omitted  to  cor- 
rectly record  a  judgment  in  fact  reudered,  and  enough  appears  in  other 


*a  Adjoou.— The  faihm  af  a.  jadge 

aha  day  appointed  by  Uv  for  the 

to  tapm  and  end  that  term,  aad  no  fnr- 

W  held  an  til  the  next  regular  term,  at  amtit 

fa  amah  cane  the  elarkaf 

Miv,  edjoata  ana  soar! 

the  arrival  of  -the  jadge  far 

fcfswY,397 


CVTSHANTO. 
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CSENTORS  SUIT. 

Soots  af  a  creditor'*  bill  ia  merely  to  bring 
nearern  af  the  coart  to  enforce  the  satyfae 
at  an  aanitabla  execution,  becaoan 
ergot,  881. 

debtor  baa  fraudulently 
the  trandnlent  transferee  baa  collected 
ae  money  foam  the  sale  of  part  of  enaji 
may,  *iter  tike  return  of  an  exeontion 
leer  a  bill  in  canity,  though  part  of  anon  prop* 
af  the  taadnleat  Tend***  and  might  be 
881. 
0*5Tkxa*cv~— In  a  anit  by  creditor's  bill  to 
a  mother  in  bastardy  proceedings  against 
cartVi.  aba  any  attach  conveyances,  made  by  him  prior 
to  the  usessry  af  each  jnagmtnV  an  the  groand  that  they  were  made 
canny*  ami  eafread  her  m  the  oollaction  of  any  judgment  which 
k%  teeoma\    r^avala/>,  harass,  881. 
A,  Cttarrdft  a  SfciL  ia>  Cn&ucT  fUn-annr  Joimxnirr.— A  creditor's  bill  may 
ha  msmtamni  in  enmity  %o  colleet  a  judgment  reooTerad  by  a  plaintiff 
|y  nteessimge  again**  the  father  of  bar  child,  after  aha  has 
a  and  axhaanaad  the  specific  remedy  given  by  statute  for  the 
af  amah  judgment  without  being  able  to  make  it  available  at 
>«  Jcrnen  881. 


C5UUIKAL  LAW. 

BrmaxAnT?  Cwtkts;  Srnratc*,  is  Habeas  Cowan,  f;  Tmmmnmti 

Ran.ntiaiw\  6,  7;  Thai*  %  e»  10-U. 


CROPS. 
.~A  ComrmtAmm  or  Lam  either  by  Tonntary  deed  ar  JadV 
eial  sale,  withont  reservation,  does  not  pasa  the  ripened  arena  them 
an  the  land,  and  a  sale  or  mortgage  of  such  ripened  crops  operataa  an  a 
severance  of  them  from  the  land.     Firmt  JToL  Bank  v.  AumJe,  fteci 
Crops  on  M onroAoso  Pnjunan — To  Whom  Baxove  on 
The  sale  by  a  mortgagor,  prior  to  a  f  oraaloanre  sale  of  the 
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land,  of  a  ripened  crop  standing  thereon,  passes  the  title  to  the  crop  to- 
the  vendee  of  the  mortgagor  aa  against  the  mortgagee  or  the  purchaser 
at  such  foreclosure  sale.    First  Nat.  Bank  v.  Btegl;  865. 

DAMAGES. 

\m  Damages  Am  Presumed  Fbom  the  Breach  of  a  Contract,  and  though* 
no  substantial  loss  is  shown,  the  injured  party  is  entitled  to  nominal 
damages.     McOrath  v.  Oegner,  415. 

at  Prihcipal  and  Agent—Exemplary  Damages.— If  any  wantonness  or 
mischief  on  the  part  of  an  agent,  aoting  within  the  scope  of  bis  employ- 
ment, causes  an  additional  injury  in  body  or  mind  the  principal  is  lia- 
ble to  make  compensation  for  the  whole  injury  suffered.  Lucas  v. 
Michigan  etc  R.  R.  Co.,  517. 

ft.  Exemplary  Damages.— An  Injury  Intensified  by  Malice  on  Willful- 
kiss,  or  the  oppressiveness  or  recklessness  of  the  act,  authorises  a  recov- 
ery of  damages  commensurate  with  the  injury  when  these  elements  are 
present,  and  as  the  added  injury  in  consequence  of  their  presence  is 
not  always  susceptible  of  proof  the  matter  is  left  to  the  sound  discre- 
tion of  the  jury,  but  its  attention  should  be  called  to  the  elements  to 
be  considered  in  this  class  of  cases,  and  it  should  be  cautioned  against  act* 
ing  upon  improper  motives.    Lucas  v.  Michigan  etc  R.  R.  Co.,  517. 

4»  Liquidated  Damages. — Stipulations  for  specified  or  liquidated  damages 
on  the  breach  of  a  contract  to  build  within  a  limited  time  are  enforceable* 
Monmouth  Park  Assn.  v.  Wallis  Iron  Work*,  626. 

ft.  Liquidated  Damages.  — When  damages  sustained  by  the  breach  of  a  single- 
stipulation  in  a  contract  are  uncertain  in  amount,  and  not  readily  sus- 
ceptible of  proof,  then  if  the  parties  have  expressly  agreed  upon  a  sum 
as  the  measure  of  compensation  for  the  breach,  and  that  sum  is  not 
disproportionate  to  the  presumable  loss,  it  may  be  recovered  as  liqui- 
dated damages.    Monmouth  Park  Attn.  v.  Wallis  Iron  Work;  626. 

ft.  Liquidated  Damages  ok  Penalty. — If  it  is  doubtful  from  the  whole  agree* 
ment  whether  a  sum  named  therein  is  intended  as  a  penalty  or  as  liqui- 
dated damages  tt  should  be  construed  as  a  penalty,  because  the  law 
favors  mere  indemnity.  Monmouth  Park  Assn.  v.  WaUis  Iron  Work; 
626. 

7*  Whin  Liquidated  and  Week  a  Penalty. — In  determining  whether  a 
sum,  whieh  contracting  parties  have  declared  payable  on  default  in  the 
performance  of  their  contract,  is  to  be  deemed  a  penalty  or  liquidated 
damages  the  agreement  of  the  parties  as  ascertained  from  the  whole 
instrument,  if  fair,  must  control.  If  they  have  provided  for  larger 
damages  than  the  law  permits,  or  have  provided  for  the  same  dam- 
ages on  the  breach  of  any  one  of  several  stipulations,  when  the  loss 
resulting  from  sncb  breanhea  must  clearly  differ  in  amount,  or  have  named 
an  ezoessive  sum  in  a  case  where  the  real  damages  are  certain  or 
readily  reducible  to  certainty  by  proof  before  a  jury,  or  a  sum  which 
it  would  be  unconscionable  to  award,  under  any  of  these  conditions  the 
sum  designated  is  deemed  a  penalty.  Monmouth  Park  Attn,  v.  Walli* 
Iron  Work;  626. 

s%  JUilroads— Negligence— Evidence  to  Enhance  Damages.— In  an 
action  to  recover  damages  for  personal  injuries  received  through  the 
negligence  of  a  railway  company  plaintiff  may  testify  as  to  the  number 
and  character  of  his  family  if  the  law  of  punitive  damages  is  given  in 
the  charge  to  the  jury.     Johns  v.  ClvarlotU  etc  R.  R.  Co.,  709. 
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ft.  Damask  Tow  Dkatv— fccnmi  or~EriB0OB.— While  in  an  action  to 

•  bnasagee,  is  it  the  duty  of  the  plaintiff  to  show 

of  too  deceased,  or  give  such  evidence  in  regard  to 

habits,  and  past  earnings,  aa  may  afford  aooM 

ling  capacity  may  be  fairly  estimated,  and  in  the 

of  each  evidence,  it  ia  error  to  charge  the  jnry  that  it   may, 

i  ago,  health,  end  habita  of  the  deceased,  estimate  hia  earning 

cepaetty,  and  the  pecuniary  loaa  anffered  by  plaintiff.      McUugk  ▼. 


Hi  Dam  teas  Fan  Death— Measuss  or. — The  tzne  measure  of  damages  for 
wrongful  death  in  the  peeaniary  loaa  anffered,  without  any  aolatinm  for 
mental  suffering  or  grief;  and  the  peeaniary  loss  ia  what  the  deceased 
woaid  probably  bare  earned  by  hia  labor,  physical  or  intellectual,  in 
ait  n  ms  or  profession,  if  the  injury  that  canted  death  had  not  befallen 
and  which  would  hare  gone  to  support  his  family.  In  fixing  this 
tnt  consideration  should  be  given  to  the  aga  of  the  deceased,  bit 
health,  hia  ability  and  disposition  to  labor,  hia  habits  of  Irving,  and  hia 
expenditure*.  McHmgk  t.  feafcsscr,  899. 
U.  Damages— Msastes  or. — Nominal  damages  are  those  recoverable  wham 
legal  right  ia  to  be  vindicated  from  an  invasion  that  baa  produced  no 
actual  present  loaa  of  any  kind.  If  there  fans  been  any  actual  loaa,  then 
the  damages  must  be  compensatory,  and  for  fades  imprisonment,  or  for 
in  improperly  ejecting  a  passangrr  from  a  railroad  train,  such 
include,  in  addition  to  actual  expenses  incurred,  compensation 
for  loes  of  time,  interruption  of  business,  bodily  or  mental  suffering, 
humiliation,  and  injury  to  feeling*.  Duggam  v.  Bakimon  etc.  &.  BL  Ca», 
672. 
VL  Ttts  Measukeot  Damage*  Foe  the  Breach  or  a  Cohteact  to  flst  i  anal 
deliver  ptupaity  is  the  difference  between  the  contract  price  and  the 
market  price  at  the  tana  the  delivery  is  to  be  made.  McGrmtk  v.  Gar- 
ner, 415. 

Baa  Libel,  3;  Mauciobs  Pwnarna*,  4;  sfEiqsm.  2;  Noibabcbv  4;  Baxl- 

18; 


DEATH, 
wan  ARAOBjaon,  4;  Damages,  t,  10;  Paiiihiiiii,  & 


DEBTOR  AKD  CREDITOR, 
flan  TmAjmutMMT  OorrBTA»cn»v  1, 

DSBXa 


DECLARATIONS, 
flan  BvuiEjioa\  4. 

DEDICATION. 

L  BrKWwn.— A  Dedication  or  Lawn  to  public  una  aa  a  street  may  be 
from  ita  use  aa  a  street  for  a  much  shorter  period  than  would  be 
to  create  title  by  prescription.     Mason  r.  Sioux  FcUU,  80S. 

*  Qiaarra.— A  Right  to  the  Use  or  Laud  as  a  Steeet  Mat  Ba 
n  a  dedication  by  the  owner,  either  exprem  or  implied.    In 
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common-law  dedication,  it  it  necessary  that  there  should  be  an  appro- 
priation of  land  by  the  owner  to  public  use  by  some  act  or  course  of 
oondnet  from  which  the  law  will  imply  snob  intent.  Mason  v.  Siosm 
Falls,  $02. 

See  Grants  2. 

DEEDS. 

I.  The  Acknowledgment  of  a  Deed  bt  a  Grantor  Who  Did  Not  Him* 

self  Sign  It  is  a  sufficient  recognition  and  adoption  of  the  signature* 
Lewis  v.   Watson,  82. 

%  Dbed  Signed  fob  the  Grantor. — If  the  name  of  the  grantor  is  signed  to 
a  deed  by  another  in  his  presence,  at  his  request,  and  as  and  for  his  act, 
the  deed  is  as  effective  as  if  signed  by  himself.     Lewi*  v.  Watson,  82. 

S.  If  an  Intbrlin  ration  in  a  Drrd  is  in  the  same  handwriting  ae 
the  body,  and  accords  with  the  manifest  object  of  the  deed,  a  fair  pre- 
sumption is  that  it  was  made  before  the  acknowledgment  of  execution, 
and  the  burden  of  repelling  this  presumption  must  be  assumed  by  the 
person  seeking  to  avoid  the  deed.    Lewis  v.  Watson,  82. 

4*  Record  Copt  as  Evidence.  —  The  record  of  a  deed  of  standing 
timber  is  prima  fack  evidence  of  the  sale  of  the  timber  and  of  the  exe- 
cution of  the  instrument     Met  t.  Benedict,  543. 

iw  8i«natcrr  —  Conveyance  of  Standing  Timber. —The  failure  of  a 
grantor  in  a  deed  of  standing  timber  to  affix  a  seal  to  the  instrument 
does  not  render  it  invalid.    Met  v.  Benedict,  643. 

•»  Conveyance  of  Timber  —  Identity  of  Lands.  — A  deed  of  stand* 
ing  timber,  executed  in  another  state,  describing  the  lands  by  section, 
township,  and  range,  so  certified  as  to  entitle  it  to  record,  and  recorded 
in  the  county  in  whieh  the  grantor  holds  title  to  lands  corresponding 
in  description  to  those  desoribed^in  the. deed,  sufficiently  identifies  the 
lands.    Me*  v.  Benedict,  643. 

T.  Conveyance  of  Timber.  —  Standing  timber  Is  an  interest  In  lands 
that  may  be  acquired  by  deed,  and  the  fact  that  the  deed  contains  a 
provision  that  such  timber  must  be  removed  within  a  definite  period 
does  not  prevent  the  title  thereto  from  vesting  in  the  grantee.  Mes  v. 
Benedict,  54*. 

t»  A  Deed,  Until  Delivered,  does  not  take  effect  Oore  v.  Dickinson, 
67. 

•L  Rbbtraintno  Covenants  in  a  deed  upon  the  right  of  the  grantee 
to  sell  intoxicating  liquors  on  the  premises  are  valid,  upon  the  theory 
that  the  grantor  has  a  right,  in  disposing  of  his  property,  to  prevent 
such  a  use  by  the  grantee  as  may  diminish  the  value  of  the  remaining 
land  or  impair  its  eligibility  for  other  uses.     Jenhs  v.  PawUmsM,  622. 

ML  Restraining  Covenants — Waiver  by  Grantor. — When  a  grantor 
conveys  one  parcel  of  land,  with  restrictions  in  the  deed  upon  the  right 
of  the  grantee  to  sell  intoxicating  liquors  on  the  premises,  and  after** 
wards  conveys  adjoining  land  to  a  third  person  without  such  restrictions, 
be  waives  the  right  to  insist  upon  the  enforcement  of  the  restrictions 
contained  in  the  first  deed,  even  though  they  were  omitted  from  the 
second  deed  by  mistake,  if  no  proceeding  has  been  taken  to  correct  snob 
mistake.    Jenhs  v.  Pawlowsld,  622. 

II.  Deed  of  Homestead— Reformation  of. — A  son  who  accepts  a  deed  ef  a 
homestead,  signed  by  his  father  alone,  by  reason  of  erroneous  advioe 
that  snob  deed  would  accomplish  the  intention  of  the  parties,  as  con- 


ia  a  p«il  eeafcreet,  thai  the  km  sboolJ  sapport  Ui  pareats  dnr- 
tifr,  iTf  sftirthrir  ilmatti  tsti  llnhiiaiaSiml  in  lit.  a  onriaied 
paiaBss'  death  to  a  i«f osmasioa  of  the  deed,  aa  aaaiaat  the 
grantor's  other  Juan,  ao  aa  to  convey  tat  entire  aatate  to  aim  ia  lea 
ITAtoBOf*  t.  //ay,  818. 

flea  Gaom,  1;  Du*aej;  Human  ajtd  Wot,  7,  %  ICoaaoAAnm,  L 
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onminoKs. 


t.  Mwrium,  188. 

v.  i««i  etc  Ga>,  888* 
▼.  Aatfftee*  888, 

G*.  t.  Cenaasn,  M. 

a&i^  w   s^a^^^a  aa 

BK  JTOK. 

Bar  OWfeflMa%  a\  e%  #• 

DELIVERY. 
8a)  Dana;  8;  Knocno*,  & 

DKMUftftBtt. 
See  PLaUDiiro,  1 

BOOTS. 
See  ft.A*'.»A^da  80-& 

&a  AnoVrio*    14. 


8aa  AmAi*  10,  11;  Naauouron,  10. 

DISSOLUTION. 
0*uosatioxs,  8;  UxntusrAL  Comrotuauam^  t; 

DOillCtLK. 

DoMioi*aoF  Sratr  Panto*  at  Hm  Bibxh  Ii  ran  Domioili  of  tat 
oa  vhom  be  U  than  legally  dependent,  whether  it  be  at  the  fatal 
of  the  birth  or  elsewhere.     VanMakrt  ▼.  8cmtqt  186. 

8L  Bomiooa  o»  Oaionr  of  a  Mihor  CoirriNuam,  notwithstanding  the  death 
of  hit  parents,  though  the  ohild  hat  bean  taken  into  another  state,  unless 
the  demieile  was  changed  by  the  oonaeat  of  too  parents,  or  erf  the  last 
snrriTiag  parent.    Van  Main  r.  8anbey,  198. 

aV  Taa  DomaaM  of  Obioik  ih  ths  Casb  of  LsonmiTa  Gsmraaw  k  the 
domicile  of  the  father,  if  living,  and  if  not,  that  of  the  mother,  sad  each 
doaeicileoontinuea,  nnlem  changed  by  the  parent  daring  infancy,  ansa 
the  infant  attains  his  majority,  or  perhapa  until,  after  being  emancipated 
by  the  parents,  the  infant  acquires  another.    Vcm  Matrt  t.  Sankey.  1801 
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4,  Aw  Impart  Cahhot,  of  Hi  Oww  Voutiov,  Qbamb  to  DomauL 

Sen  ABonia*,  1ft. 

DOWER. 

1  Dowsm  Mu«r  Bb  Sit  Out  bt  Mim  abd  Bovvm  WHnmi  the  prop. 
erty  is  capable  of  division.    Somiin  t.  IfeJfiJmm,  lft. 

%  Am  linimw  at  Down  bt  Mbtbs  ajtp  Bovbds  May  Bb  Dbv 
raasflD  Win  who,  from  tho  nature  of  the  husband's  interest  or 
from  tho  quality  of  the  thing  itself,  an  assignment  in  thai  manner  is 
impracticable.  An  assignment  of  compensation  in  lion  of  dower  may 
then  bo  made,  and  snob  assignment  should  be  so  mads  as  to  yield  to  tho 
widow  one-third  of  the  rants  and  profits  of  tho  entire  estate.  Smdere 
t.  MoMMim,  Ifc 

5.  In   Assiomvo   Dowbr  thb  Vaxub  or  thb  Laud  was  by  the  com- 

mon law  estimated  at  the  time  of  the  assignment*  and  the  widow 
thus  shared  the  benefits  of  improrements  made,  as  well  as  of  other 
enhancements  of  the  value,  and  was  required  to  suffer  loss  resulting 
from  mnaroidable  diminution  in  the  value  of  tho  land*  intervening 
between  the  death  of  her  husband  and  the  assignment  of  her  dower.  If 
the  deterioration  was  due  to  the  wrongful  not  of  tho  heir,  aha  was 
entitled  to  an  action  for  her  share,  but  it  did  not  altar  tnc  manner  of 
the  assignment  of  her  dower.  Sander*  v.  McMUUcm,  19. 
eV  Iv  Assighiho  Dowbr  to  a  Widow  w  Lauds  Alibhatbd  bt  Hbb 
Husbabd  she  must  be  endowed  according  to  the  value  of  the  estate 
ut  the  time  of  his  death  regardless  of  any  diminution  or  advance- 
ment reWftirig  from  the  acts  of  the  purchaser*  or  otherwise;  except  that 
m  Alabama  sire  fir  not  entitled  to  the  advantage  of  improvement*  made 
by  him.  The  dower  will  be  assigned  by  metes  and  bound*  instead  of 
awardmg  the  Widow  A  compensation  in  money,  thougn  if  appears  that 
tile  lands,  having  been  convened  by  her1  husband  in  hie  lftetrme,  stibae- 
quently  diminished  nr  value  from*  the)  negligent*  of  the  purchaser  not 
keeping  the  property  in  good  repair  and  in  not  renewing  tho  soil  by 
proper  fertilisers.    8andef»  v.  MeM&hbr,  19. 

See  Mbbsmb,  1. 

DRAINAGE. 
8m  licvioirAL  Com-oBATiotf &,  lft, 

DUPLICITY. 
60s  Indiotmbbt;  Labobmt. 

DURKSa 
Basificuttoii.— A  deed  from  a  wife,  secured  through  threats  of  a  criminal 
prosecution  against  her  husband  for  embesslement  from  the  grantee, 
is  not  void,  but  only  voidable,  and  if  she  subsequently  asoeutee  a  quit- 
claim  deed  to  the  same  premises  upon  a  sufficient  consideration,  and 
with  knowledge  that  she  thereby  waives  her  right  to  avoid  the  first 
deed,  she  ratifies  it,  and  is  estopped  from  having  either  or  both  deeds 
set  aside  in  the  event  that  her  husband  is  prosecuted  for  embesslements 
discovered  after  the  execution  of  the  second  deed.  Miller  v.  Minor 
Limber  Co.,  524. 

See  Landlord  and  Tenant,  2. 
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EJECTMENT. 

L  Sytobncb.— A  question  pot  to  party  in  ejectment*  testifying  fa  his  own 
behalf  as  to  whether  or  not  ho  has  ever  Admitted  that  tho  land  m 
dispute  did  not  belong  to  him,  is  properly  excluded.  Whatever  in 
the  nature  of  such  an  admission  may  hare  passed  between  each  party 
and  any  one  else  is  admissible  to  be  proved  by  either  party  in  tbe 
proper  way,  sad,  whatever  may  be  testified  to  as  having  so  passed,  oaa 
be  denied  by  either  party,  or  explained  by  him  by  a  statement  of  his 
reooUection  of  what,  if  any  thing,  passed;  bat  his  opinion  as  to  whether 
it  constituted  an  admission  is  properly  excluded  from  the  jury.  Wat- 
rout  v.  Morriton,  139. 

S.  Eyidenox  ot  Boundary.— A  party  in  ejectment  may  testify  as  to  bis 
knowledge  of  any  objection  made  by  a  deceased  prior  owner  of  the  op- 
posing party's  title  to  a  stated  line  as  the  boundary  line  of  the  land 
in  dispute,      Watrout  v.  Morrison,  199. 

el  Evidence  of  Boundary  Line. — In  ejectment  the  defendant  may  tes- 
tify as  to  a  conversation  had  with  the  husband  of  the  than  owner  of 
the  land  in  dispute,  in  reference  to  the  boundary  line  thereof,  as  such 
conversation  may  tend  to  show  an  intention  on  the  part  of  the  defend- 
ant to  claim  the  land  as  his  own  up  to  the  line  to  which  he  holds  exclu- 
sive of  any  other  right*  and  independent  of  such  line  being  the  trae  line 
Watrou*  ▼.  Morriton,  139. 

See  Boundaries,  8;  Wmrnn,  4. 

ELECTIONS. 

L  Ballots  Deposited  ih  tub  Wrong  Box  by  the  mistake  or  fraud  of 
the  election  inspectors  are  valid,  and  should  be  counted.  State  v. 
Horan,  826. 

%  Evidence, — A  package  of  ballots  shown  to  have  been  tampered  with 
after  the  election  is  of  no  value  as  evidence.     State  v.  Horan,  828. 

See  Officers,  7;  Quo  Warranto. 

EMBEZZLEMENT. 
See  Compounding  Felony;  Durbsb. 

EMINENT  DOMAIN. 

h  Legislature  Has  No  Power  to  Authorize  Taking  of  Pritatb  P*os> 
mrtt  for  a  private  use  without  the  owner's  consent,  eren  upon  the 
making  of  just  compensation  therefor.  Wbconsin  Water  Co.  v.  Wimnm% 
813. 

&  Public  Use  and  a  legislative  warrant  of  the  necessity  of  the  taking 
must  coexist  as  conditions  precedent  to  the  right  of  condemnation  of 
land  under  the  exercise  of  the  right  of  eminent  domain.  Wiaeomtm 
Water  Co.  v.  Wmane,  813. 

S.  Public  Use— Who  Determines  What  Is. —Whether  a  particular  esse 
for  which  land  is  taken  under  the  exercise  of  the  right  of  eminent  do- 
main is  public  or  not,  is  for  the  judiciary  to  determine.  Wit 
Water  Co.  v.  WiuanA,  813. 

4.  Public  U*k — What  Is  Not. — A  corporation  organised  to  construct 
maintain  water  works    and    connections    for  supplying  a  city 
water  cannot    maintain    proceedings    to    condemn  lands  not  withis* 
the  city  limits  for  the  purpose  of  laying  its  pipe  lines,  without  proof 
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that  it  has  a  legal  right  to  eondemn  land  within  such  city,  or  has  a 
tight  to  construct  or  maintain  water  works  or  lay  pipes  therein,  or  to 
dispose  of  the  water  conveyed  by  the  pipe  line  to  the  inhabitants  of 
such  city.  Without  this  proof  no  public  use  is  shown,  Wieconem 
Water  Cok  ▼.  Wmuu,  813. 

See  Legislature. 

EQUITY. 

L  Stattte  or  Fraud*.— A*  Agreement  to  Execute  a  Mortgage  upon 
real  property  may  be  enforced  in  equity  if  the  complainant  has  per* 
formed  hie  part  of  the  agreement  by  furnishing  the  money  for  which 
such  mortgage  was  agreed  to  be  given.     Baker  v.  Baker,  776. 

&  Mistake. — If  through  mistake,  on  a  sum  being  ascertained  to  be  due 
from  a  partner  to  a  firm,  of  which  he  is  a  member,  he  gives  his  note  to 
his  copartner  for  the  whole  of  such  amount,  instead  of  for  one-half 
thereof,  equity  will  grant  relief,  and  require  the  repayment  of  any  sum 
paid  in  excess  of  that  equitably  due.     Qould  v.  Emereon,  001. 

S.  Remedy  at  Law — Estoppel.— The  mere  fact  that  one  has  a  remedy  at 
law  is  not  enough  to  bar  him  from  proceeding  in  equity,  even  when  the 
question  is  properly  raised  by  the  pleadings,  unless  such  remedy  is  an 
adequate  remedy.     Pitnloff*.  Jorge*,  881. 

4»  Prescriptive  Title,  When  Will  Be  Aided  in  Equity. — One  who  has 
held  possession  of  land  under  such  circumstances,  and  for  such  time,  that 
he  has  thereby  acquired  title  thereto  by  prescription,  may  call  upon  a 
court  of  equity  to  establish  such  title,  and  to  give  him  evidence  thereof 
by  entering  a  decree  quieting  his  title  against  the  person  in  whom  the 
title  appears  to  be  vested  by  the  record,  if  he  has  at  the  time  no  ade- 
quate legal  remedy,  but  if  there  is  an  action  pending  against  him  in  a 
court  of  law  wherein  his  title  may  be  put  in  issue  and  established 
there  is  no  equity  in  his  bill  to  quiet  title,  and  it  will  be  dismissed. 
Normani  v.  Eureka  Co.,  46. 

See  Corporations,  9;  Creditor's  Suit;  Estoppel,  2;  Fraudulent  Coh- 
veyanoes;  Negotiable  Instruments,  82  Pleading,  8;  Receivers; 
Setoff,  5;  Specific  Performance. 

ERROR. 
See  Appeal;  Burolabt. 

ESTOPPEL. 

1.  Claiming  Under  Common  Source  of  Title.— Where  both  parties  to  an 

action  to  recover  possession  of  real  property  claim  under  a  common 
source  of  title  neither  is  in  a  position  to  impeach  it.    Lewie  v.  Wateon,  82. 

2.  Pleading. — An  estoppel  M  pais,  constituting  the  basis  of  a  right  of  action 

and  groqnd  of  relief,  or  relied  upon  as  a  defense,  must  be  pleaded  in 
equity  cases,  but  need  not  be  pleaded  in  actions  at  law.  Dean  v.  Crall, 
571. 
&  No  Ratification  or  Estoppel  Can  Arise  when  the  act  set  up  as  such 
was  done  in  entire  Ignorance  of  the  material  facts  prompting  action. 
Tanney  v.  Tanney%  678. 

Bee  Adoption,  10;  Boundaries,  2;  Cotenancy,  7;  Execution,  S;  Judg- 
ments, 6,  11,  12,  16. 
AM.  St.  Rsr„  Vol.  XXXIX.  -el 
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EVIDENCE. 

1.  Bvidbhob  That  a  Dog  Trailed  to  Follow  ttol  Tracks  6*  a  Humai 
Bmt  was,  within  avfry  short  time  after  a  homicide,  put  npon  the 
tracks  of  a  person  to  whom  circumstances  pointed  an  the  guilty  netor, 
and  that  the  dog,  at  if  following  those  track*,  went  to  tto  home  of  tat 
defendant,  where  he  it  shown  to  have  been  that  night  after  the  killing, 
is  competent  to  go  to  the  jury  with  other  testimony  as  a  eireamstancs 
tending  to  connect  him  with  the  crime.     Hodge  v.  State,  17. 

*t>  Btidbkcb  or  Collbotivb  Facts.  —The  answer  of  a  witness,  aeked  What 
improvements  were  on  eertaiu  lands  at  a  time  designated,  that  *'  a  right 
•mart  of  improvements  have  been  made  in  clearing  and  fencing,"  is  a 
conclusion  of  facts,  and  as  a  collective  fact  is  admissible,  Gs/cr  v. 
Scrogyi**,  52. 

JL  Production  or  Papers — When  a  written  instrument,  saaH  as  a  certificate 
of  deposit,  forming  the  basis  of  a  cause  of  action,  is  in  court,  it  may  be 
called  for  without  notice  to  produce,  and  evidence  of  payments  of  inter* 
•est  on  such  certificate  is  admissible  to  contradict  testimony  that  the 
defendant  had  never  paid  interest  on  such  certificates.  BkUey  t.  Cbe> 
merdal  Bank,  721. 

C  Corporations—  Dkclarations  of  Agbft  as  Bvidbhob.— A  statement  by 
a  general  agent  of  a  corporation,  in  the  course  of  his  employment*  as 
to  a  fact,  within  his  official  knowledge,  touching  the  statu*  of  a  matter 
Intrusted  to  him,  is  admissible  in  evidence  on  behalf  of  the  party  with 
whom  the  corporation  was  dealing  at  the  time.'  Agricultural  /as.  Obi  t. 
Potto,  637. 

4L  Presumption  or  Intention. — The  courts  are  bound  to  impute  to  men  that 
intention  whioh  their  aots  and  conduct  disclose,  and  if  a  trade  or  labor 
union  informs  employers  of  men  that  in  case  a  non-union  man  remains 
in  their  employment,  all  the  labor  organizations  in  the  city  will  be 
informed  that  their  business  is  a  non-union  one,  the  courts  are  bound 
to  infer  an  intention  to  procure  the  discharge  of  suoh  non-noum  man, 
and  the  consequent  interference  with  his  right  to  labor  for  the  support 
of  himself  and  family.     Lucke  v.  ClotJdng  Cutter*'  ttc  Atvembly,  421. 

-&  Parol  to  Vary  Writing. — The  rule  forbidding  the  introduction  of 
parol  evidence  to  contradict,  add  to,  or  vary  a  written  instrument  does 
not  extend  to  evidence  offered  to  show  that  a  contract  was  made  ha 
furtherance  of  objects  forbidden  by  statute,  by  common  law,  or  by  the 
general  policy  of  the  law.     Friend  v.  Miller,  340. 

•7.  Cbrtificatb  of  Dbposit— Parol  Evidenob  to  Vary.— A  certificate  of 
deposit  promising  to  repay  a  certain  sum  of  money  at  a  time  stated,  with 
interest  at  a  specified  rate,  cannot  bo  explained  or  varied  by  parol  ovi- 
dense.     BickUy  v.  Commercial  Bank,  721. 

t.  Court  Hboords  of  Anothbr  StatR.— A  record  of  proceeding  of  a  court 
of  another  state  or  territory,  duly  authenticated  as  required  by  law, 
are  admissible  in  evidence  to  show  that  such  proceedings  wars  had. 
Friend  r.  MUter%  340. 

.§.  Account  Books,  What  Abb  Not.— A  book  kept  by  a  loan  agent 
showing  the  date  and  number  of  each  loan,  the  name  and  address 
of  the  lender,  and  the  place  where  the  loan  is  to  be  paid,  a  description 
of  the  property  mortgaged  as  security,  the  time  when  the  loan  is  paid, 
and  date  of  the  remitting  of  the  proceeds  of  the  princijml,  is  not  a  book 
of  account*  and  is,  therefore,  not  admissible  in  evidence  in  favor  of  bor* 
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rower  for  the  purpose  of  proving  the  payment  of  the  loan.  Security  Co. 
t.  Graybeal,  311. 

1€L  Building  Contracts — Litter  as  Evidence.— In  an  action  to  recover 
under  a  building  contract,  a  letter  written  by  the  chief  engineer  of  the 
builder  after  the  completion  of  the  work,  and  after  the  writer  had  left 
the  employ  of  the  builder,  and  without  notice  to  him,  is  not  admissible 
in  evidence  as  a  decision  of  a  matter  concerning  the  work,  whioh,  under 
the  terms  of  the  contract,  was  to  be  left  to  the  decision  of  the  chief 
engineer  of  such  builder.  Monmouth  Park  Attn.  v.  WaUii  Iron  Workg, 
626. 

11.  Judicial  Proceedings— Collateral  Attack.— Parties  and  privies  to 
judicial  proceedings  cannot  show  their  invalidity  in  collateral  proceed* 
ings  by  bringing  forward  matter  extraneous  to  the  record.  Comegys  v. 
Mmttieki  245. 

See  Appeal,  2,  4,  8;  Attachment,  2;  Banks,  9j  Boundaries,  7-10;  Cer- 
tiorari, 2;  Corporations,  7;  Damages,  9;  Dekds,  4;  Ejectment,  1; 
Elections,  2;  Habeas  Corpus,  1)  Landlord  and  Tenant,  1;  Sur- 
veys, 4;  Trial,  6;  Witnesses. 

EXECUTION. 

h  Execution  Sales.  —The  Execution  of  a  S  her  try's  Deed  Will  Be  Pre- 
sumed if  the  purchaser  took  possession  of  the  land  under  his  purchase 
and  held  it  continuously  thereafter  in  his  own  right  for  the  period  of 
thirty -five  years.     Normant  v.  Eureka  Co.,  45. 

%  The  Delivery  of  a  Sheriff's  Deed  May  Be  Presumed  from  the 
faot  that  it  was  given  by  him  to  the  recorder  of  deeds,  who  took  it 
to  his  office  and  recorded  it,  especially  if  it  further  appears  that  the 
grantee  took  and  still  holds  possession  of  the  lands  conveyed,  and  the 
deed  is  in  the  possession  of  his  personal  representative.  Lewis  v.  Wat* 
son,  82. 

&  Execution  Sale. — Estoppel.— The  defendant  in  execution  cannot  dis- 
pute the  title  at  an  execution  sale,  as  a  general  rule.  Norrnant  v. 
Eureka  Co.,  45. 

4.  Execution  Sale. — The  Return  of  a  Sheriff  on  a  writ  is  not  essential 
to  the  validity  of  his  deed.     Lewis  v.   Watson,  82. 

&  Officer  Acting  Beyond  the  County.— If  lands  situate  in  two  conn- 
ties  are  sold  under  a  decree,  from  which  sale  a  right  of  redemption 
exists,  and  a  judgment  creditor  wishes  to  exeroise  his  redemption  right 
in  such  lands,  and  places  his  execution  in  the  hands  of  the  sheriff  of  one 
of  such  counties,  that  officer  has  power  to  levy  upon  and  sell  the  lands 
in  both  counties,  for  otherwise  it  would  be  impossible  for  the  judgment 
creditor  to  exercise  his  right  of  redemption  at  all.  Oldfield  v.  Sulert, 
281. 

0.  Exemption. — Partners  cannot,  during  the  existence  of  the  partnership, 
claim  an  individual  exemption  in  partnership  property  taken  under  legal 
process  for  partnership  debts.     Aiken  v.  Steinert  58. 

7.  Exemption  of  Partnership  Property. — A  sale  of  partnership  property 
by  one  partner  to  the  other  cannot  entitle  the  purchasing  partner  to  retain 
the  property  as  exempt  from  execution  for  the  partnership  debts.  To 
so  hold  would  be  to  sustain  a  transfer  which  must  necessarily  result  in 
delaying,  hindering,  and  defrauding  partnership  creditors.  Aiken  v. 
Sterner,  58. 
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I.  Thi  Right  of  Ridimption  Being  Purely  Statutory  must  be  •xerdat  * 
in  the  manner  prescribed  by  statute.     Oldfidi  v.  JRhdert,  231. 

0.  Tbb  Redemption  or  Past  or  a  Tract,  or  of  one  of  two  or  more  tracts 

•old  en  ma$$e,  cannot  be  made.  OldjUld  v.  Ettlert,  231. 
10.  Redemption.— Ir  Two  or  Mobi  Lots  Abb  Sold  Together  under  exe- 
cution, a  judgment  creditor  who  seeks  to  redeem  from  the  sale  mast  cans* 
all  the  lots  to  be  sold  together  under  his  execution,  in  like  manner,  in  order 
to  consummate  the  redemption,  and  if  he  sells  them  separately  he  aban- 
dons his  redemption,  and  is  regarded  as  making  his  sale  wholly  indepen- 
dent el  it     Okijield  v.  Butert,  231. 

See  Cbbditobb  Suit*  1;  Judgments,  10;  Pleadihg,  & 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Executor's  Sals— Trust  Whbb  Arises.— If  an  executor  purchases  inaV 

reetly  of  himself  through  a  third  person,  the  estate  is  held  in  trust  by 
such  executor  for  the  heirs  at  law  or  other  persons  interested,  who  may 
have  the  trust  declared  upon  proper  application,    Goseayye  t. 


%  Executor's  Sales— Collateral  Attack.— If  the  record  show*  that  am 
executor's  sale  was  made  to  a  third  person,  not  disqualified  from  pur- 
chasing,  the  fact  that  the  exeoutor  was  the  real  purchaser  must  be 
shown  by  proof  dekon  the  record,  and  the  sale  is  not  void,  bat  voidable, 
and  has  full  force  and  effect  until  set  aside  in  proper  proceedings 
Cbnasppt  t.  Emarkk,  245. 

EXEMPTION. 
See  Execution,  6,  7;  Hombstbad. 

EXPERTS. 
8ee  Witnesses,  1-3. 

FALSE  IMPRISONMENT. 

L  Iff  upen  the  arrest  of  an  offender,  the  arresting  officers  require  him  to  pay 
a  designated  sum  or  to  submit  to  the  penalty  of  going  to  jail  forthwith, 
they  are  without  legal  justification,  but  if,  on  the  other  hastd*  the 
offender  offers  to  pay,  and  does  pay,  the  sum  named  as  a  penalty,  rather 
than  be  taken  before  a  proper  judicial  officer,  such  offender  only  per* 
forms  his  legal  obligation  incurred  for  an  unjustifiable  act,  sad  has  no 
cause  of  action  against  the  arresting  officers.     TwJffay  ▼. 

See  Damages,  1L 

FALSE  REPRESENTATIONS. 
See  Actions, 

FELLOW-SERVANTS. 
See  Mastbb  and  Servant,  1-8;  Rstlboaps, 


8ee  Adverse  Possession,  1;  Railroads,  10-12. 

FINDINGS. 
See  Trial,  8,  f» 
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FISHERIES. 

1.  Property  in  Fish  Cannot  be  created  by  constructing  a  fenoe  across 
a  public  tidewater  cove,  and  thus  preventing  their  escape  therefrom. 
Sollers  v.  Sobers,  404. 

X  To  Complete  Right  of  Property,  m  Fish,  an  actual  appropriation 
or  mancupation  must  be  made.  The  possession  must  be  complete, 
and  if,  when  taken,  they  are  voluntarily  restored  to  their  native  ele- 
ment, so  that  they  can  only  be  regained  in  like  manner  to  that  in  which 
they  were  originally  taken,  the  right  of  property  is  lost.  Sollers  v.  Cof- 
fers. 404. 

&  Tidewater. — A  Statute  For  the  Protection  of  Owners  of  Artificial 
Ponds  situated  on  their  land,  or  lands  of  which  they  are  in  legal  posses- 
sion in  the  ownership  of  such  fish,  or  eggs,  or  spawn  of  fish  as  may  be 
put  therein  for  breeding,  does  not  apply  to  tidewater  coves,  the  title  to 
which  is  vested  in  the  state.     Sailers  r.  Sollera,  404. 

FIXTURES. 

1.  Test  of. — The  chief    test  by  which  to  determine  whether  an  article 

is  a  fixture  is  to  inquire  whether  the  party  annexing  it  intended  it 
to  be  a  permanent  accession  to  the  freehold.  This  intention  is  to  be 
inferred  from  the  nature  of  the  article  affixed,  the  relation  and  situation 
of  the  parties  making  the  annexation,  and  the  policy  of  the  law  in  rela- 
tion thereto,  the  structure  and  mode  of  annexation,  and  the  purpose  for 
which  it  was  made.     Fifield  t.  Farmers*  Nat.  Bank,  166. 

2,  Machinery  Placed  in  a  Factory  With  the  Intention  That  It 

8hall  Remain  as  a  part  thereof,  though  attached  by  screws  in  such 
a  manner  that  it  may  be  removed,  becomes  a  permanent  fixture,  and 
passes  to  a  mortgagee  of  the  premises,  so  that  no  lien  or  claim  can  be 
enforced  in  favor  of  the  vendor  of  such  machinery.  Fifield  r.  Farmers' 
Hat.  Bank,  166. 

S.  Agreement  With  Vendor  Dobs  Not  Affect  Mortgagee.— Ma. 
ghubry  Annexed  to  the  Freehold  m  Such  a  Manner  and  For 
Such  a  Purpose  as  to  make  it  a  fixture  will  not  retain  the  oharacter  of 
personal  property  as  against  a  mortgagee,  because  of  an  agreement 
between  the  vendor  of  the  fixture,  and  the  owner  of  the  freehold,  that 
audi  fixture  shall  remain  the  property  of  the  vendor  until  paid  for,  if 
the  mortgagee  had  no  notice  of  such  agreement.  FiJUld  v.  Farmers9 
Jfe*.  Bank,  166. 

eV  Chattel  Mortgage— Estoppel.— The  Acceptance  of  a  Chattel  Mort. 
oaob  on  certain  fixtures  does  not  estop  the  mortgagee  from  insisting 
that  they  are  real  estate,  and  subject  to  a  real  estate  mortgage  made  in 
km  faror.    FiJUld  ▼.  Farmers'  NaL  Bank,  166. 

FORECLOSURE. 
8ee  Mortgages,  6. 

FORFEITURE. 
Sea  Insubancb,  1&-15;  Municipal  Corporations,  S;  Rbobitbrj. 

FRAUD 

Fraud  in  Procuring  a  Receipt  and  Release.— If  the  plaintiff  testifies 
that  soon  after  a  railway  accident,  and  while  he  was  suffering  therefrom 
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and  dated  and  rattled  thereby,  be  m  taken  to  the  office  of  the  railway 
company,  and  asked  what  the  damage  to  his  clothing  was,  and  on  hk 
stating  what  it  was*  two  papers  were  presented  to  him,  one  of  which  he 
understood  to  be  a  bill  for  such  clothing,  and  the  other  was  amid  by  sa 
officer  of  the  company  presenting  it  to  be  a  mere  matter  of  form,  and  if 
he  signs  both  papers  without  reading  either,  and  accepts  the  sum  named 
at  damage  to  his  clothing,  and  it  tarns  out  that  the  papers  were  a  re- 
ceipt for,  and  release  of,  damages  sustained  for  personal  injuries,  this 
is  sufficient  evidence  to  submit  to  the  jury  of  fraud  in  procuring  the 
re.* ease  and  receipt,  and  their  verdict  to  that  effect  will  not  be  set  aside 
in  the  appellate  court  BUn  v.  New  York  etc  R.  B.  Co.,  604, 
See  Elections,  1;  Fraudulent  Conveyances;  Insurance,  11;  Judgments, 
19;  Landlord  and  Tenant,  S;  Negotiable  Instruments*  £-6,  7; 
PUADnia,  11;  Release,  2;  Sales,  6;  Trusts,  2. 

FRAUDULENT  CONVEYANCES. 

L  MoRTOAom— Composition  With  Creditors. — A  mortgage  to  secure  pay- 
ment of  a  composition  with  creditors  is  not  void  for  fraud  as  against 
nooaeeepting  creditors  if  based  upon  a  sufficient  and  valuable  oonsid- 
•ration,  and  executed  to  innocent  mortgagees  after  an  offer  to  the  non- 
accepting  creditors  to  include  them  therein.  Monagfan  Bag  Co*  v. 
Diet***,  70s. 

&  Mortgage --Assignment — Preference  to  Creditors.— A  mortgage 
given  to  secure  payment  of  a  composition  with  creditors,  not  including 
all  of  the  insolvent  debtor's  property  and  security  debts  payable  in 
future  is  not  tantamount  to  an  assignment  giving  unlawful  preferences, 
and  is  not  void  under  the  assignment  law  as  agsipsfr  aananesnHng 
creditors.    Monaghan  Bag  Co.  v  Dkk$o%  704. 

eV  Urdus  Intluence.— A  Complaint  p»  an  Action  to  Set  Aside  ▲  Fraud- 
ulent Conveyance,  alleging  the  relations  of  the  parties,  the  great  age 
and  feebleness  of  intellect  ef  the  grantor,  the  persistent  and  long- 
continued  importunities  of  the  grantee,  the  gross  inadequacy  of  consider- 
ation, together  with  the  nature  of  the  transaction,  and  the  circumstances 
surrounding  it*  joined  with  general  allegations  of  undne  inflnonoe  and 
fraud,  is  sufficient.    AAmnd  ▼.  BeymakU,  2381 

4.  When  Annulled.— It  There  Is  Great  Weakness  or  Mind  in  a  per- 
son executing  a  conveyance,  though  not  amounting  to  absolute  die* 
qualification,  and  the  consideration  given  for  the  property  is)  grossly 
inadequate,  a  court  of  equity,  upon  proper  and  reasonable  application, 
of  the  injured  party,  or  his  representatives  or  heirs,  will  interfere  and 
ass  ilia  conveyance  aside.    A$kmead  v.  Rtynolds,  238, 

flea  Creditor's  Suit,  2,  8;  Judgments,  Id 

GARNISHMENT. 
See  Attachment,  &,  ft. 

GIFTS. 
flee  Husband  and  Wife,  L,  eV 

GOVERNOR 
See  Pardons,  1,  4. 
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GRANTS. 

1.  Pusuo  Lamt%  Gbabt  of,  From  What  Languagb  Implibd,— The  words 
ini&Mt  ol  Congress,  "the  right  of  way  for  the  construction  of  high- 
waya  ow  public  lands  not  reserved  for  publio  tut  is  hereby  granted," 
import  an  immediate  transfer  of  interest*  not  a  promise  to  transfer  in 
the  future,  and  when  highways  are  located  by  competent  authority  or 
by  public  nee,  the  dedication  takes  effect  by  relation  as  of  the  date  of 
the  act.     WeUs  ▼.  PmmingUm  County,  758. 

%  pAjrtisB  to.-*TH«  PunLiq  ia  an  ever-existing  grantee  capable  el  taking: 
dedioationa  for  pablie  nee.  Therefore,  a  general  grant  of  a  right  of  way 
over  public  lands  fo?  highway  purposes  cannot  be  avoided  for  want  ofc 
a  grantee.     WeUs  v.  Pennington  County,  758. 

Sec  Advbbsb  Possession.  11. 

GUARDIAN  AND  WARD. 
See  Adoption,  18,  15, 18. 

GUESTS. 
See  Ikhkiepirs. 

HABEA8  CORPUS. 

1.  Rbvtiw  of  Ebrobs  ov.— Mere  error  or  irregularities  fn  court  proceed- 
ings are  not  reviewable  on  habeas  corpus  for  the  discharge  of  a  prisoner 
committed  nnder  process  issued  on  final  judgment  of  a  court  of  com- 
petent jurisdiction.    In  re  Black,  331. 

t>  If  a  Prisoner  Has  Bbxn  Pardoned  With  Condition  that  he  leave  the- 
state,  and  has  again  been  placed  in  prison  without  any  Judicial  in* 
quiry,  on  the  ground  that  he  has  violated  the  condition  of  his  pardon, 
he  must  be  discharged  on  habeas  corpus,  if  the  court  before  which* 
he  is  brought  is  not  a  court  of  original  criminal  jurisdiction,  and  with- 
out entering  into  a  consideration  whether  he  has  complied  with  bis* 
pardon  or  not.  8uoh  discharge  will  not  bar  further  proceedings*, 
instituted  in  a  proper  court  for  the  purpose  of  there  determining 
whether  be  should  not  be  again  imprisoned,  because  his  pardon  had? 
become  inoperative  for  his  failure  to  comply  with  the  condition  upon* 
which  it  was  granted.    State  v.  Wolfer,  582. 

HEIRa 
See  Adoption,  Si 

HIGHWAY8. 

1.  Bicycles  Mat  Bb  Excluded  From  Public  Highways  by  authority  of  toe* 
lcgislature,  if,  in  fact,  they  are  dangerous  to  the  general  traveling  public 
Twilley  v.  Perkins,  408. 

S.  Bicycles,  Excluding  From  Public  Highways. — If  county  commission- 
ers are  given  full  power  and  authority  to  make  reasonable  rules  and 
regulations  for  the  use  of  a  bridge  by  the  public,  this  authorizes  them 
to  enact  a  by-law  forbidding  any  person  from  riding  a  bicyle  or  tricycle 
over  such  bridge,  and  such  a  by-law  will  be  presumed  to  be  reasonable, 
and  the  burden  of  proving  that  it  is  not  so  rests  on  the  party  denying, 
its  validity.     Turillty  v.  Perking  408. 

Set;  Chants;   Public  Lands,  1. 
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HOMESTEAD. 

1*  Exemptions— Pubohasb  Money. — A  debt  crated  by  a  homestead  owner 
by  borrowing  money  from  a  third  person,  without  nay  speeifie  sgrse* 
meat  or  understanding  that  snob  borrowed  money  it  to  be  need  in  tat 
purchase  el  the  homestead  or  the  erection  of  improvement*  thereon,  is 
not  a  lies  against  the  homestead,  and  it  is  exempt  from  the  payment 
thereof.    Drees*  v.  Myers,  S36. 

■I  The  Homestead  Exemption  Allowed  to  Children  by  the  laws  of  Ala- 
bama terminates  when  they  attain  their  majority!  or  esses  to  be  seas 
fide  residents  of  the  state.    Cqfer  t.  oVroopwu,  52. 

See  Adoption,  S;  Duds,  11;  8raorjxo  Pnwnafsitca,  4,  tw 

HOTELS. 
See  Innkbepbbs. 

HUSBAND  AND  WOT. 

L  Ho  Pmwmptioji  ev  a  Gift  Fkom  ▲  Win  to  Ham  Hobbahd  Asm 
from  the  faet  that  he  deposited  in  a  bank,  in  his  own  name,  by  her  per- 
mission, bar  moneys,  under  oirenmstanoes  indicating  that  they  were 
deposited  m  this  manner  for  convenience,  antil  they  eonld  be  invested 
for  her  benefit,  or  for  that  of  her  husband.  Springfield  Institution  v. 
Oopeland,  489. 

t.  I»  Moneys  Abb  Deposited  ik  a.  Bank  in  the  Name  or  Husband  and 
Wive,  subject  to  withdrawal  by  either,  they  belong  to  her  on  the  death 
of  her  husband  leaving  her  surviving.  Springfield  Institution  v.  Cbpe- 
land,m. 

S.  Ir  Permanent  Seoubities  Pubchabed  With  the  Moneys  of  a  wife  are 
plaoed  in  the  name  of  her  husband  with  her  assent,  she  will  be  pre- 
sumed to  have  intended  them  to  be  his  property;  but  shares  of  stock  so 
purchased,  and  marked  on  the  baok  with  her  initials,  are  presumed  to 
belong  to  her  estate.    Springfield  Institution  v.  Coptland,  489. 

&  Wife's  Right  to  Recover  Monet  Loaned  to  Husband.— A  wife  who 
has  made  a  bona  fide  loan  of  her  money  to  her  husband  shortly  before 
his  failure  in  business,  is  entitled  to  the  same  protection  out  of  his 
assets  as  are  his  other  creditors.     Mayers  v.  Kaiser,  849. 

sV  Fraudulent  Conveyances—  Employment  or  Husband  bt  With.— A 
wife  has  a  right  to  employ  her  husband  as  her  agent  to  assist  her  in  man- 
aging her  separate  property  or  business  without  subjecting  it  to  the 
claims  of  his  creditors,  and  the  fact  that  he  devotes  bis  time,  labor,  and 
skill  to  the  management  of  such  business  for  a  fixed  compensation  paid 
by  her  does  not  subject  the  profits  of  the  business  or  the  property  accu- 
mulated thereby  to  the  claims  of  his  creditors.  Mayer*  v.  Kaiser,  840L 

C  Resulting  Trust— Laches. — A  wife  whose  husband  purchases)  land 
with  her  money  and  takes  the  title  in  hie  name  without  her  knowl- 
edge or  consent,  and  who  resides  on  the  land  with  him,  occupying 
it  as  their  homestead  until  his  death  some  twenty  years  after  she  knows 
that  the  title  was  taken  in  his  name,  but  without  his  ever  sssertuig  any 
hostile  right  in  the  land,  and  with  his  constantly  admitting  her  equitable 
right  thereto,  is  not  guilty  of  laches  so  as  to  defeat  .her  action  bronght 
agaiust  her  husband's  heirs  soon  after  his  death  to  enforce  a  resulting 
trust  in  her  favor  in  such  land.     Faw&tt  v.  Fawcett,  844. 

7.  Married  Woman's  Deed — Acknowledgment— Rights  of  Creditors.— . 
A  married  woman's  deed  executed  and  delivered  in  good  faith  and  for  a 
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fair  consideration  at  the  time  she  receives  the  purchase  money,  but  not 
acknowledged  until  •ever*!  months  thereafter,  is  valid  as  against  her 
creditors  who  in  the  mean  time  hare  reeoTered  judgment  against 
bar,  and  they  aoqnire  no  lien  npon  the  land  conveyed,  and  cannot  allege 
her  marital  disability  to  defeat  the  deed.    Meade  v.  Clarke,  669. 

&  Married  Woman's  Deep— Avoidance  o?.  —  A  married  woman's  deed  to 
hor  land  can  be  avoided  on  the  ground  of  her  marital  disability  by  her- 
self alone.    Meade  v.  Clarke,  669. 

tV  Married  Woman's  Contract. — A  note  given  by  a  married  woman  in  pay- 
ment for  material  need  in  the  construction  of  a  building  on  hor  separate 
estate,  cannot  be  avoided  by  her  under  tho  plea  of  her  disability  as  a 
married  woman  to  make  snoh  contract.  And  it  makes  no  difference 
that  she  signed  the  note  under  a  threat  from  the  payee  that  he  would 
file  a  mechanic's  lien.     Ferguson  v.  Harris,  781. 

Ml  Maeriep  Woman's  Contracts— Ratification  of  Unauthorized  Act. 
A  married  woman  by  adopting  the  unauthorized  aot  of  a  third  person  in 
obtaining;  and  having  oharged  to  her  account,  materials  used  for  the 
benefit  of  her  separate  estate,  is  bound  by  her  subsequent  express  prom- 
ise to  pay  therefor.    Ferguson  v.  Harris,  731. 

flew  Dojtnfj}  Insurance,  24;  Limitations  or  Actions,  4|  Marriage  and 

Divorce;  Subrogation;  Trusts,  lj  Waste. 

ICE. 
Bee  Municipal  Corporations,  10,  11. 

IMPEACHMENT. 
Bee  Estoppel,  1;  Judgments,  10. 

IMPRISONMENT. 
See  Habeas  Corpus;  Pardons. 

IMPROVEMENTS. 
See  Homestead,  1;  Partition,  & 

INDICTMENT. 

Criminal  Law. — Duplicity  in  a  Criminal  Pleading  is  the  joinder  of 
two  or  more  distinct  and  separate  offenses  in  one  count     State  v.  War* 

rem,  401 

See  Burglary;  Larcsnt. 

INFANTS. 

1.  Judgments  Against  Infants— Collateral  Attack.— A  Judgment  taken 
against  an  infant  served  with  process  and  represented  by  attorney, 
though  without  the  appointment  of  a  guardian  ad  litem,  is  valid,  and 
not  subject  to  collateral  attack.     Cohee  v.  Baer,  270. 

%  Judgments  Against  Infants  erroneous,  but  not  void,  are  not  subject  to 
collateral  attack.     CoJiee  v.  Baer,  270. 

JL  Judgments  Against  Infants— Conclusiveness  of— Collateral  At* 
tack.—- The  failure  of  a  minor  to  interpose  the  plea  of  infancy  in  an 
action  against  him  constitutes  a  waiver  of  such  plea,  aud  the  judgment 
is  as  binding  upon  him  as  if  he  had  been  of  full  age  at  the  date  of  its 
rendition,  nor  is  such  judgment  subject  to  collateral  attack  predicated 
upon  matter  dehors  the  record.     Cohee  v.  3aer,  270. 
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4  JuDaMjpm  AGAijrfr  Infants— Collateral.  Attack.— rjf  the  invalidity  of 
•j  Judgment  against  an  infant  it  sought  to  be  shown  by  bringing  forward 
matter  extraneous  to  the  reoord  this  is  a  collateral  attack,  and  cannot 
be  made  by  a  party  to  the  judgment     Cohte  v.  Boer,  270, 
See  Aiwmovj  Dcngon*  2-h  Bomesteaps,  2. 

INJUNCTION. 
Oswrmuonovi  xv  Stbbrs. — A  mandatory  injunction  may  lasm*  at  ts*s  awl 
el  a  eity  to  compel  a  lot  owner  therein,  to  remove  hit  bnUdinge  wfcjea 
—etoaeh  span  or  obstroet  a  pubU*  street-    Ba*  Gk&+  r,  #oa^  WO. 

See  MumoiFAL  CoRvoRATioBa,  19. 

INNKEEPERS. 

L  Duty  to  Guests. — A  hotel  guest  who  is  annoying  to  oilier  guests 
or  the  proprietor,  by  reason  of  his  intoxication,  may  bo  rightfully 
ejected  without  unnecessary  force  or  violence;  but,  if  the  disturbances 
caused  by  him  are  due  to  his  sickness,  he  must  be  treated  with  the)  con- 
sideration due  a  siok  man,  and,  if  removed  from  the  hotel,  must  bo 
removed  with  the  consideration  due  to  his  condition.  McHugk  v. 
8chU**er,  090. 

f.  Removal  or  8ick  Guest— Damages.— In  an  action  to  recover  dans- 
ages  for  the  death  of  a  guest  wrongfully  removed  from  his  hotel 
during  his  sickness,  the  question  to  be  considered  by  the  jcry  is  not 
whether  the  exposure  would  surely  cause  death,  but  what  consequences 
it  was  reasonable  to  suppose  might  follow  such  a  sudden  exposure  of  the 
guest  in  the  condition  in  which  lie  then  was.    McHugh  v.  8cklosmr,  6901 

INSANITY. 
See  Trial,  2,  8. 

INSOLVENOr. 
See  Ssrorr,  6. 

INSTRUCTIONS. 
See  Appeal,  3-5;  Trial  4. 

INSURANCE. 

1.  Agent — What  Constitutes. — An  insurer,  who  delivers  a  policy  to 
an  insurance  broker  on  the  understanding  that  he  is  to  deliver  it  to 
the  insured,  collect  the  premium,  retain  his  percentage,  and  remit  the 
balance  to  the  insurer,  makes  the  broker  his  agent  in  fact  for  that  trans- 
action, and  the  receipt  of  the  premium  by  such  agent  is  the  receipt  by 
the  insurer.    Arthurholt  v.  Susquehanna  etc.  Ins.  Co.,  659 

t.  Agency,  What  Constitutes,  and  Liability  Thereior.— An  insur- 
ance company  by  issuing  its  policy  on  an  application  taken  by  a 
party  who  requested  the  insured  to  insure,  fixed  the  amount  of  pre- 
mium, made  inquiries  relative  to  the  property,  delivered  the  policy,  and 
received  a  commission  for  his  services,  makes  him  its  agent,  as  to  that 
policy,  even  if  he  was  not  so  before,  and  it  is  estopped  from  disowning 
such  agency  in  case  of  loss.     Kansas  etc.  Ins.  Co.  v.  Saindon,  356. 

8.  Liability  or  Company  For  False  Answers  or  Agent. — If  the 
the  agent  of  an  insurance  company  makes,  or  fills  in,  false  answers  in  an 
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Application  for  insurance,  with***  **»•  knowledge  or  content  of  the 
insured,  the  company  cannot  avoid  payment  of  a  Iom  on  account 
thereof.    Maa$a$  efe  /a*  (to,  t.  fatfufoi,  396. 
*V  Ubdbb  A   QoHDinojr    That   am   Insurance    Sball    Bsooke    Void 

UfON  THB  KBTBY  Of  ▲  DbOBSB  Of  FORECLOSURE,  Of  upon  a  sale 
under  a  dead  of  trust,  or  if  any  change  takes  place  in  the  title  or  posses* 
sion  of  the  property,  *  sals  under  a  power  contained  in  a  mortgage,  but 
without  any  decree  or  other  judicial  proceeding  directing  it»  does  not 
aToid  the  insurance  if,  by  the  law  of  the  state,  such  sale  musk  be  re* 
ported  to  a  court  of  equity  and  there  confirmed  before  it  becomes  final. 
The  salt  contemplated  by  the  policy  is  a  consummated  transaction, 
by  which  the  interest  of  the  assured  is  divested.  Hanover  etc,  In$.  Cb. 
T,  jproipAj  380* 
4V  In  Kmof  or  as?  Assioimirr  of  a  policy  of  insuranoe  when  the 
insurer  consent*  to  it,  is  that  a  new  contract  arises  between  the  in* 
surer  and  the  assignee,  having  all  the  terms  and  conditions  of  the 
policy,  the  assignee  being  substituted  in  place  of  the  parties  originally 
insured,  and  becoming  the  owner  of  the  property  at  least  to  the  extent 
of  his  interest  in  the  property  insured.    Hanover  eJc.  /«**  Co.  v.  Brown, 

9k  Aamvmwn  ot  A  Pouor  Of  assurance  Hbsults  Fsom  an  indorse- 
ment thereon  of  "loss,  if  any,  payable  to  Alexander  Brown  and  8ons, 
as  interest  may  appear,"  and  if  they  are  mortgagees  of  the  property 
insured,  they  arc  entitled  to  recover  for  a  loss,  not  exceeding  the  amount 
of  their  debt,    ffemover  etc  /at.  (7c  ▼.  Brawn,  3M. 

7.  Conditio*  Against  Encumbrances  —  Renewal  of  Mo»TOAoa,-T-The 
renewal  of  mortgages  existing  on  property  at  the  time  it  is  insured 
does  not  vitiate  the  policy  nor  cause  a  breach  of  its  condition  against 
future  eneumbranoea  during  the  term  of  the  policy  and  before  loss 
without  notice  to,  and  the  concent  ot  the  company.  Kansas  efe.  Ins. 
Go>  v.  aainden,  356. 

S.  Loss  Payable  to  MonvGAAiB-.AssioHifBirr---PAnTZBs.--A  provision 
in  an  insurance  policy  that  the  loss  shall  be  payable  to  a  mortgagee 
or  his  assign,  as  his  interest  may  appear,  operates  only  as  a  con- 
ditional appointment  to  pay  so  much  of  the  proceeds  of  the  policy  aa 
may  be  equal  to  the  amount  of  the  mortgage  at  the  time  of  a  loss  under 
the  policy.  Such  provision  does  not  amount  to  an  assignment  of  the 
policy,  so  that  in  case  of  loss  the  mortgagee  alone  may  sue  and  recover 
for  it  The  right  of  action  is  still  in  the  mortgagor.  Williamson  v. 
Michigan  etc  /as.  Ob.,  906. 

s\  Subsequent  Mortgage  and  Dbbd. — The  condition  that  a  policy  of 
insuranoe  shall  become  void  if  the  risk  is  inoreased  by  any  means 
whatever  within  the  control  of  the  assured  is  not  broken  by  his 
making  a  conveyance  whioh  is  intended  and  accepted  as  a  mortgage  to 
secure  the  payment  of  a  loan,  unless  it  is  found  that  the  execution  of 
such  mortgage  did  increase  such  risk.  Crittenden  v.  Springfield  etc  Ins, 
Co.,  321. 

10.  Lobs  Payable  to  Mortgagee— Parties. — A  provision  in  a  policy 
of  insurance  that  the  loss  shall  be  payable  to  a  mortgagee  or  his 
assign,  as  his  interest  may  appear,  does  not  operate  as  an  assignment  of 
.  the  policy,  whether  the  mortgage  debt  is  greater  or  less  than  the  insur- 
ance, and  au  action  for  a  loss  under  the.  policy  muat  be  brought  in  the 
name  of  the  insured,  although  the  mortgagee  or  his  assign,  in  respect 
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to  hit  interest,  may  to  Joined  with  the  mortgagor  m  eoplaintxff.  WuV 
iamson  ▼.  Michigan  etc  Ins,  Co.,  906. 

11.  Tn  Proofs  of  Loss  Do  Nor  Lmnr  the  Amount  Which  Mat  Bi 
Recovered  if  they  were  for  too  •mall  a  sum,  and  the  agent  of  the 
insurer  prepared  snoh  proofs,  and  there  was  no  fraud  or  conceal- 
ment, nor  any  attempt  at  fraud  or  concealment  on  the  part  of  the 
assured.     Crittenden  v.  Springfield  etc.  Ins.  Oft.,  321. 

UL  Notice  of  Nonpayment  of  Premium  Note. — Under  the  laws  of  Iowa, 
a  notice  of  the  nonpayment  of  premium  will  not  terminate  the  lia- 
bility of  the  insurer,  unless  it  states  "  that,  unless  payment  is  mads 
within  thirty  days,  the  policy  will  be  suspended."  A  notios  that 
the  sum  unpaid  must  reach  the  office  not  later  than  the  date  thereof 
does  not  comply  with  this  statute.    Harden  ▼.  Hotel  Owner*'  Inn.  Co., 

tie. 

15.  Forfeiture  Pom  Nonpayment  of  Premium  Note  Is  I»co2rmrrxnT 
with  a  subsequent  demand  for  the  payment  of  such  note  and  a  notice 
that  if  not  paid  suit  will  be  brought  thereon.  Marden  r.  Hotel  Owners' 
Ins.  Co.,  316. 

14.  Waiver  of  Forfeiture. — When  a  party  insured  against  fire  obtains 
additional  insurance  without  the  written  consent  of  the  insure*,  as 
provided  by  the  policy,  and  then  notifies  the  special  agents  of  toe 
latter  of  the  fact,  and  they,  after  notifying  the  insurer,  are  directed  by 
him  to  oanoel  the  policy,  whioh  they  fail  to  do  until  after  the  loom,  the 
insurer  is  estopped  from  claiming  the  enforcement  of  the  strict  letter 
of  the  policy,  and  from  setting,  up  a  forfeiture  thereof.  Agricultural 
Ins.  Ob.  ▼.  Potts,  637. 

16.  Waiver  of  Forfeiture.—  Any  course  of  action  on  the  part  of  an  in- 
surer which  leads  an  insured  honestly  to  believe  that,  by  conforming 
thereto,  a  forfeiture  of  his  policy  will  not  be  incurred,  followed  by 
due  conformity  on  his  part,  estops  the  insurer  from  insisting  upon  a 
forfeiture  though  it  might  be  claimed  under  the  express  letter  of  the 
contract.     Agricultural  Ins.  Co.  v.  Potts,  637. 

16.  It  Is  Not  Necessary  Fob  thb  Plaintiff  to  Plead  a  Waive* 
by  tub  Insurer  of  a  breach  of  a  condition  against  the  property 
being  subject  to  mortgage  if  the  defense  is  that-  the  existence  of 
such  mortgage  was  concealed,  and,  as  a  matter  of  fact,  it  was  not  con- 
cealed, but  was  made  known  to  the  agent  who  took  the  application  for 
the  insurance.  The  mortgage  and  the  failure  to  notify  the  insurer 
thereof  constitute  an  affirmative  defense,  and  no  pleading  is  neeeeaary 
respecting  it  on  the  part  of  the  plaintiff.  Crittenden  r.  8pringfietd  ete, 
Ins.  Co.,  321. 

17.  Waiver  of  Condition.— A  provision  in  a  policy  of  insurance  stipe* 
lating  that  the  policy  shall  be  void  unless  payment  of  the  premium 
shall  be  made  to  the  secretary,  or  an  agent  of  the  insurer  duly  appointed 
as  such  in  writing,  is  intended  to  protect  the  insurer  against  default  on 
the  part  of  mere  solicitors  for  insurance  from  the  insured,  but  not  to 
make  the  latter  answerable  for  the  default  of  the  insurer's  agent  a;  and 
if  the  insurer,  either  expressly  or  by  acts  warranting  the  implication, 
in  fact  appoints  an  agent  to  deliver  a  policy  and  collect  the  premium, 
the  receipt  of  the  money  by  such  agent  is  the  receipt  by  the  insurer, 
and  operates  as  a  waiver  of  such  condition  in  the  policy,  although  the 
insurer  does  not  in  fact  receive  the  premium.  ArtkurhoU  v. 
Juinna  etc.  Ins,  Co.,  659. 
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18.  Waiter  of  Condition. — A  clause  in  a  policy  of  insurance  provid- 
ing that  the  policy  shall  be  void  unless  the  premium  is  paid  to  the 
secretary,  or  an  agent  of  the  insurer  duly  appointed  as  such  in  writing, 
is  waived  by  the  insurer  whenever,  by  his  voluntary  act,  the  policy 
leaves  his  office  to  be  delivered  to  the  insured  on  payment  of  the  pre- 
mium, without  regard  to  the  fact  that  some  one,  having  no  nominal  con* 
nection  with  the  insurer  as  agent,  hands  over  the  policy,  receives  the 
premium,  and  fails  to  pay  it  to  the  insurer.  Arthurholt  v.  Susquehanna 
etc  Ins.  Co.,  659. 

10.  Misdescription  of  Premises.— The  fact  that  a  policy  of  insurance 
on  a  dwelling-house  misdesoribes  the  land  on  which  the  dwelling 
is  situated  does  not  affect  the  risk  nor  render  the  policy  void.  Kama* 
etc  In*.  Co.  ▼.  Somdon,  356. 

50.  Right  to  Subrogation.— The  Payment  bt  One  Insurer  of  more 
than  his  share  of  a  loss,  and  his  assignment  of  his  right  to  contri- 
bution, cannot  create  any  cause  of  action  in  favor  of  his  assignee  if  each 
of  the  insurers  agreed  to  pay  only  such  proportion  of  the  loss  as  the 
amount  of  insurance  assumed  by  him  bore  to  the  whole  amount  for 
which  insurance  had  been  effected,  because,  in  paying  more  than  his 
share  of  the  loss,  the  insurer  was  a  mors  volunteer.  Hanover  etc  In*. 
Co.  v.  Brown,  386.  . 

51.  Contribution  Between  Insurers.— If  each  of  several  insurers  con- 
tracts to  pay  such  proportion  of  the  loss  to  result  from  the  destruo* 
lion  of  the  insured  premises  as  the  amount  insured  by  him  bears  to 
the  whole  insurance  effected  on  the  property,  neither  baa  any  right 
to  contribution  from  the  other,  nor  will  the  payment  of  the  whole  loss 
by  either  of  them  discharge  the  liability  of  the  other.  Hanover  etc  In*. 
Co.  v.  Brown,  S86. 

22.  Mistake  of  Law.— The  Failure  to  Skate  in  a  Written  Ap- 
plication For  Insurance  That  Certain  Shelving  Included  in 
the  Insurance  Was  Subject  to  ▲  Mortgage  cannot  avoid  the 
insurance  if  the  agent  taking  the  application  was  fully  informed  of  all 
the  facts,  and  the  omission  to  refer  to  the  mortgage  in  the  application 
was  due  to  the  belief  of  the  agent  and  of  the  applicant  that  the  shelving 
was  personal  property,  and  therefore  not  covered  by  the  real  estate 
mortgage.     Crittenden  v.  Springfield  etc  Int.  Co.,  321. 

%W  Conflict  of  Laws. —  If  an  insurance  corporation  organized  and  do- 
ing business  in  this  state  solicits  insurance  in  another,  and  there 
receives  an  application  and  a  premium  note  whioh  is  dated  at  its  home 
oJBoe  in  this  state,  to  which  the  note  and  the  application  are  sent,  and 
from  which  a  policy  issues,  the  contract  is  deemed  to  be  made  here,  and 
is  controlled  by  the  laws  of  this  state,  and  not  by  the  laws  of  the  state 
in  which  the  property  insured  is  situate.  Marden  v.  Hotel  Ovmert'  In*. 
Co.,  316 

Si.  Monet  Paid  For  Void,  Action  to  Recover.— If  a  wife  procures 
insurance  upon  the  life  of  her  husband  without  his  knowledge,  but 
at  the  suggestion  of  an  agent  of  the  insurer,  by  signing  the  husbands 
name  to  an  application,  and  to  the  examination  form  on  the  back 
thereof,  and  subsequently  pays  the  premiums  on  such  insuraucc  for 
several  years,  and,  on  being  informed  that,  under  the  rules  of  the  com- 
pany and  the  conditions  of  the  policy,  it  is  void,  because  of  want  of 
such  consent,  and  thereupon  she  demand*  the  repayment  to  her  of  the 
moueys  so  paid,  her  right  to  maintain  an  action  therefor  depends  upon 
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whether  or  not  she  was  Innocent  of  any  frautlnlent  design  against  the 
company,  and  waa  deceived  and  mialed  by  it§  agent,  who  caused  har  ts 
obtain  the  insurance  in  the  manner  employed  by  her,  and  told  har  that 
it  would  he  valid  though*  ao  obtained.  Fisher  v.  Metropotita*  etc  Ins. 
Co.,  405. 

SaV  Limitation  OF  Action  ok  Poliot. — A  provision  in  an  inanranoa  policy 
that  no  action  ehall  be  autoload  to  recover  a  elaim  thereunder  "ua- 
leas  commenced  within  twelve  mouths  next  after  the  fire,"  limit*  the 
time  within  whioh  anoh  action  may  bo  commenced  to  twelve  monthi 
from  the  date  of  the  fire,  and  not  from  the  time  when  liability  ia  fixed 
and  a  right  of  action  accrues  to  the  insured.  Hart  v.  Ckmen$'  Ins.  Co., 
•77. 

SaV  Application  of  Statu™. — A  provision  in  an  inanranoa  policy  that  ao 
action  shall  he  anatainad  thereon  "anient  commenced  within  twelve 
montha  next  after  the  fire,"  ia  not  affected  by  a  statute  providing  that 
no  inanranoa  policy  ahall  contain  a  provision  that  ao  action  ehall  be 
brought  thereon.     Hmri  v.  Cttkens9  In*\  Co*t  877. 

17.  BurirtciAL  Associations.— Ta«  Diwiqnation  am  a  BsitnrioiAfct  or 
Ons  Not  Competent  to  be  anch  doea  Hot  destroy  a  contract  by  Whioh 
a  beneficial  association  agrees  to  jay  a  certain  ram  to  anoh  improper 
beneficiary,  and  in  the  event  of  her  death  before  that  of  ttie  member 
upon  whoae  life  the  beneficial  certificate  haa  been  Issued,  that  payment 
ahall  be  made  to  hia  heirs.  An  action;  therefore,  may  be  maintained 
by  hia  administrator  for  the  berieflt  of  hia  heirs  at  law.  Bhba  r.  Massa- 
chusetts Benefit  Attn.,  475. 

SB.  A  Beneticial  Association  RaoEirfcid  akb  Retaining  Monar  Ovrimim 
lit  Patmbnt  or  aw  Assessment  thereby  Waives  any  objection  growing 
out  of  delay  in  such  payment.  It  cannot  retain  the  money  on  some 
condition  created  by  its  officer*  or  agents,  and  not  communicated  to 
the  payor,  *nd  then  upon  hia  subsequent  death  eaoape  liability 
of  such  condition,  and  the  noncompliance  therewith.  8kea  v.  Jsfe 
c/iusetl*  Benefit  Assn.,  476. 

29.  BinkfIcial  Associations. —An  Estoppel  to  Deny  thm  Validity  of  a 
Mortuary  Assessment  doea  not  arise  from  its  payment,  nnleaa  the 
association  accepts  such  £>hyment  without  question.  If  it  chooses  to 
deny  that  the  payment  was  valid  and  effectual,  the  party  iwirt»»g  ft 
may,  on  hia  part,  deny  that  it  waa  duo,  and  impose  on  the  association 
the  burden  of  proving  the  validity  of  the  assessment.  Shea  v.  Mas**- 
ehussett  Benefit  Atah.,  475. 

30.  Beneficial  Associations  Must  Assume  thi  Burden  or  Pboytng  that 
a  mortuary  assessment,  for  nonpayment  of  which  it  seeks  to  avoid  ita 
liability,  was  duly  authorised,  and  that  proper  notice  thereof  waa  given. 
Shea  v.  Massachusetts  Benefit  Assn.,  475. 

SI.  Beneficial  Associations. — The  Fact  That  a  Beneficial  Certiftoati 
Was  Issued  Payable  on  the  death  of  A.  R  for  the  benefit  of  hia  dawga* 
ter-in-Iaw,  and  that  all  the  premiums  were  paid  by  her,  aha  not  being 
within  the  class  of  persona  who  may  be  beneficiaries,  doea  not  prove 
that  the  contract  was  void  aa  a  wagering  contract,  if  the  other  evidence 
tends  to  show  that  the  certificate  was  obtained  in  good  faith,  and  not 
for  the  purpose  of  speculating  on  the  hazard  of  a  life  in  whioh  she)  had 
no  legal  interest.     Shea  v.  Massachusetts  Benefit  Assn.,  475. 

82.  Beneficial  Associations. — Notice  or  a  Condition  imposed  on  receiving 
moneys  tendered  in  payment  of  a  mortuary  assessment  ia  not  sufficient 
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to  avoid  suoh  payment,  unless  notice  Is  actually  brought  homo  to 
the  payor,  and  that  it  waa  so  brought  homo  if  not  necessarily  inferable 
from  the  faot  that  it  wai  mailod  to  hit  address.  8hsa  t.  Massachusetts 
Benefit  Assn,  475. 

IN8URANCE  AGAINST  AoOTDERf  WHICH  IV  Is  STIPULATED  SHALL  NOT 
COYMB  Ilf  JURIES,   OF    WHICH  TBBRR  Ifl  No  VlSIRLR  ElTIRHAL  MARK 

upon  the  body  of  the  assured,  covers  an  aoeidant  of  which  there  was  no 
risible  mark  at  the  time  of  the  injury,  if  there  Was  such  a  mark  after- 
wards and  as  a  result  of  auoh  injury.    Pennington  ▼.  Pacific  etc  Ins.  Co., 


M.   IkSURAKCE  AOAIKST  AOCIDINT— TOTAL  I/OflS  OF  BUSINESS  TlMR,  WHAT 

Is. — If  a  policy  provides  that  if  an  accidental  injury  creates  a  disability 
the  assured  shall  be  paid  a  certain  sum  per  week  for  the  immediate,  con- 
tinuous, and  total  loss  of  such  business  time  as  may  result  from  such 
injury,  he  is  entitled  to  recover  if  his  injury  is  such  that  he  loses  his 
time  in  the  business  in  which  he  was  engaged  when  insured,  though  there 
are  other  business  pursuits  from  which  the  accident  Would  not  incapaci- 
tate him.  Pennington  ▼.  Patifie  etc.  Ins.  Co.,  906. 
16.  IneuraroR  Against  Accident.— Notice  and  Proofs  of  Loss  Are  Not 
RequirRd  To  Bt  GtVBff  or  Mads  at  thi  Hour  Office  of  the  insurer, 
when  the  policy  declares  any  claim  thereunder  is  payable  at  the  com- 
pany's office,  in  San  Francisco,  California,  or  (at  the  option  of  the  com- 
pany) at  the  general  agency  through  which  the  policy  is  issued,  and  the 
plaintiff  had  transacted  all  his  part  of  the  business  with  a  general  agent 
of  the  insurer  at  Chicago,  Illinois,  and  had,  St  the  instance  of  such 
insurer,  been  examined  by  a  physician  designated  by  such  agent.  Pen- 
nmgton  ▼.  Pacific  etc  Ins.  Co.  306. 

INTEREST. 

Interest  Will  Not  Br  Allowrd  or  Moneys  Paid  rt  Mistake  and  with- 
out fraud  or  knowledge  of  such  mistake,  unless  there  is  an  express 
promise  to  pay  sooh  interest,  or  unless  demand  has  been  made  for  the 
repayment  of  the  moneys  received  by  mistake,  and  then  only  from  the 
date  of  such  demand.     Gould  v.  Emerson,  501. 

See  Negotiable  Instruments,  7;  Taxes,  1. 

INTERSTATE  COMMERCE. 

1.  Sales  Within  the  State.— When  both  parties  to  a  sale  of  goods  reside 
in  the  same  state,  the  sale  is  not  a  transaction  of  interstate  commerce. 
National  Distilling  Co.  ▼.  Cream  City  Importing  Co.,  902. 

%  Taxation  of.— No  state  has  a  right  to  lay  a  tax  on  interstate  commerce 
in  any  form,  whether  by  way  of  duties  laid  on  the  transportation  of  the 
subjects  of  that  commerce,  or  on  the  receipts  derived  from  that  trans- 
portation, or  on  the  occupation  or  business  of  carrying  it  on.  Osborne 
v*  State,  99. 

J.  A  state  cannot  tax  nor  regulate  interstate  commerce,  nor  make  the  pay- 
ment of  a  tax,  or  the  taking  out  of  a  license  a  condition  precedent  to 
carrying  on  interstate  or  foreign  commerce.     Osborne  v.  Stnte.  99. 

eV  Taxation  of  Domestic  Business. — The  doing  of  business  constituting 
interstate  commerce  by  one  who  is  also  engaged  in  similar  I  usiness  that 
constitutes  local  or  state  commerce,  cannot  exempt  his  local  or  «»:si» c 
commerce  from  taxation  or  regulation  by  the  state.     Osborne  v.  State,  99. 
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a.  Interstate  Commerce-- Taxation  of  Domnc  Commerces. — An  express 
company  which  confines  its  business  to  interstate  or  foreign  commerce 
is  exempt  from  state  taxation  or  regulation,  but  if  it  combines  and 
carries  on  a  local  and  state  business,  together  with  its  interstate  busi- 
ness it  is  subject  to  state  taxation  and  regulation  so  far  as  its  local  and 
state  business  is  involved.    Osborne  v.  State*  99. 

I  Taxation  of  Domestic  Business— Constitution autt  of  Statutes. — A 
state  statute  providing  that  no  person  shall  engage  in  or  manage  any 
business  named  therein  without  taking  out  a  state  license  and  paying 
an  occupation  tax  and  license  fee,  and  authorizing  counties  and  munici- 
palities to  impose  additional  taxes,  and  providing  a  penalty  for  a  viola* 
tion  of  its  provisions,  does  no  tat  tempt  to  tax  or  regulate  interstate 
commerce  as  distinguished  from  local  or  state  commerce,  and  applies 
only  to  the  latter.  Such  statute  is  valid  when  applied  to  the  local  or 
state  business  of  an  express  company  engaged  in  both  a  state  and  inter- 
state business  or  commerce,  so  long  as  it  has  a  uniform  operation  through- 
out the  state  as  to  such  business,  and  is  not  shown  to  be  prohibitory  or 
destructive  thereof.     Osborne  v.  8taU,  99. 

7.  Taxation  of  Domestic  Business.— A  state  statute  imposing  a  general 

tax  on  certain  kinds  of  business  or  occupations,  and  requiring  a  license 
to  be  taken  out  before  such  business  or  occupation  shall  be  engaged  in, 
mnst  be  construed  as  not  applying  to  such  busiuess  as  may  constitute 
interstate  or  foreign  commerce,  but  only  to  such  business  of  the  kinds 
specified  as  constitutes  local  or  state  commerce,  and  to  persons  engaged 
or  intending  to  engage  therein.     Osborne  v.  Stale,  99. 

INTOXICATING  LIQUORS. 
See  Deeds,  9,  10. 

ISLANDS. 
See  Accretions. 

JOINDER. 
8es  Indictment. 

JUDGES. 

A  Judicial  Officer  Cannot  Bs  Callxd  to  Account  nr  a  Citil  Actio* 
for  his  determination  of  acts  in  his  judicial  oapaoity.    Stewart  v.  Cem, 

076. 

8ee  Prohibition,  x. 

JUDGMENTS. 

L  Appellate  Procedure,— A  Judgment  Is  Final  so  as  to  permit  s 
therefrom,  though  the  costs  hare  not  been  taxed  or  allowed.     The 
ation  of  ooets  may  take  place  after  the  entry  of  a  judgment,  and 
fore  the  fact  that  they  have  not  been  taxed  does  not  prove  that  bo 
judgment  has  been  entered.     Williams  v.  Wait,  768.* 

S.  A  Judgment  Is  Not  Final  Unless  it  is  complete  and  definitive  in 
nature,  and  a  valid  and  subsisting  obligation.  It  must  be  certain, 
capable  of  being  made  so.     Dow  v.  Blithe,  156. 

8.  A  Judgment  Is  Final  Trough  the  Defendant  Is  Given  Lea  ye 

Apply  to  the  Trial  Court  for  a  modification  of  it  as  to  the 
its  payment.     Dow  v.  Blake,  156. 
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4.  A  Jumbiest  It  Final  or  No  Fubtber  Questions  Cam  Come  Before  the 
Cove*  bom  such  m  are  necessary  to  be  determined  in  carrying  it 
Into  effect.  Dow  ▼.  Blake,  156. 
«V.  A  Judgment  If  Final  Whs*  It  Allows  a  Qboss  Sum  TO  A  Wipe  in  ft 
divorce  suit,  as  a  final  distribution  of  the  husba  ad's  eetate  between  the 
parties.  Dost  v.  Blabs,  160. 
6L  Appeal — Estoppel. — A  mere  appeal  does  not  affeet  a  judgment  as  a  bar 

to  another  action,    SmUk  ▼.  Sckremer,  869. 
7.  A  Judgment  Rendered  oi  Anotheb  State,  it  Sued  Upoji  Hebe,  must 
be  given  the  same  force  and  effect  as  it  is  entitled  to  in  the  stats 
~  wherein  it  is  entered.     Dow  r.  Blake,  156. 

'*"  si  Ae  Appeal  Fbom  a  Judgment  Rendered  nr  Anotheb  State  Does  not 
suspend  the  effect  of  the  judgment  in  an  action  thereon  in  this  state, 
unless  snch  appeal  has  that  effect  in  the  state  in  which  the  judgment 
was  entered.    Dow  v.  Blake,  156. 

9.  A  Judgment  Is  Properly  Declared  Upon  as  a  Judgment  op  tub 

Court  in  Which  It  Was  Entered,  though  it  was  afterwards  appealed 
from  and  affirmed  in  the  appellate  court.     Dow  v.  Blake,  156. 

10.  Estoppel. — If,  in  an  action  to  recover  personal  property  levied  upon 
under  execution,  the  transfer  of  the  plaintiff  is  attacked  as  being  made 
to  defraud  creditors,  and  after  a  trial  on  the  merits  is  adjudged  not 
to  be  fraudulent  nor  void,  its  validity  cannot  be  assailed  in  a  subse- 
quent equitable  suit  to  subject  to  execution  real  property  included  in. 
the  same  transfer.  It  is  not  essential  that  the  title  to  the  property 
should  be  expressly  iuvolved  in  the  former  action.  It  b  sufficient  that 
the  main  question  presented  in  the  first  action  is  necessarily  involved  in 
the  second.     Baxter  v.  Myers,  298. 

11.  Estoppel.— The  Most  Infallible  Test  as  to  whether  a  former  judg- 
ment is  a  bar  is  to  inquire  whether  the  same  evidence  will  maintain 
both  the  present  and  the  former  action.     Hodge  v.  Shaw,  290. 

12.  Estoppel.— Ir  the  Parties  Abb  the  Same  the  legal  effect  of  a  former 
judgment  is  not  impaired  because  the  subject  matter  of  the  second 
action  is  different,  provided  the  former  suit  involved  the  same  title  and 
depended  upon  the  same  question.     Hodge  v.  Shaw,  290.' 

15.  Fobmeb  Recovery.— A  Judgment  in  Favob  op  Plaintiff  Fob  a  Sum 
Of  Monet  in  a  suit  in  which  he  claims  damages  for  the  obstruction  of 
n  right  of  way  granted  him  by  the  defendant,  and  asks  that  defendant 
be  required  to  furnish  him  another  right  of  way  to  the  same  premises,  is 
B  full  and  complete  recovery,  and  plaintiff  cannot  maintain  any  further 
action  either  to  recover  for  the  continued  obstruction  of  ths  old  right  of 
way  or  for  the  failure  to  furnish  him  another  right  of  way  in  place  of 
that  so  obstructed.     Hodge  v.  8haw,  290. 

14.  The  Fact  That  the  Plaintiff  Is  Given  But  a  Part  op  the  Relief 
which  he  seeks  in  aa  notion  is  an  adjudication  that  he  is  not  entitled 
to  any  other.     Hodge  v.  8haw,  290. 

16.  Parties  Bound  by.— A  Plaintiff  Who  Directs  the  Lett  of  a  Writ 
and  Assumes  the  Management  of  the  Defense  of  the  sheriff,  when 
sued  for  such  levy,  is  bound  by  the  judgment,  and  estopped  from  further 
contesting  any  issue  necessarily  litigated  and  determined  thereby. 
Baxter  v.  Myers,  298. 

j6.  Judgment  in  Action  on  Account. —In  an  action  upon  an  account,  and 
upon  a  note  given  for  part  thereof,  and  the  note  is  iu  court,  the  defend- 
ants are  not  prejudiced  by  the  fact  that  the  findings  and  judgment  rest 
AM.  ST.  KBPn  Vol.  XXXIX  -fts 
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upon  the  account  rather  than  upon  the  note,  especially  wtien  no  iutamt 
is  allowed.    Spaukiing  v.  Stubbing*,  888. 

17.  Pbaoticb.— A  Variance  Between  a  JuDoirEifT  ab  Described  in  the 
declaration  and  the  judgment  as  proved  U  waived  if  not  objected  te 
when  it  is  offered  in  evidence.     Dow  v.  Blake,  166. 

US.  Ambndment  of.— A  court  cannot  correct  a  Judgment  as  in  fact  ren. 
dared  after  the  term  has  passed.  The  power  to  amend  or  change  the 
judgment  U  then  confiued  to  the  conrt  having  appellate  jurisdiction, 
In  re  Blatk,  9S\. 

19L  A  Judgment  Cannot  Bb  Impeached  for  fraud  by  a  party  or  privy  to 

it,  and  in  which  such  party  participated.    Dow  v.  Bktbe,  156. 
flft.  A  Jvdgmbnt  Must  Bb  Final  Before  ab  Action  Upon  It  can  be  sus- 
tained.    Dow  v.  Blake,  156. 

th  A  Judgment  Mat  Bt  Enforced  bt  ab  Action,  Though  n  petition 
hat  been  tiled  in  the  trial  court  to  reduce  the  amount  thereof.  Dow  v. 
Blake,  156. 

~81.  Ab  Action  Libs  on  a  Final  Decree  Fob  Alimony,  though  rendered 
in  another  state.     Dow  v.  Blake,  156. 

-£3.  In  ab  Action  on  a  Decree  of  a  Court  of  Another  Statb  thb 
Dbtbnsb  that  it  was  a  decree  of  divorce  obtained  by  collusion  between 
the  parties  cannot  be  entertained.  Neither  the  defendant  nor  his  per- 
sonal representative  can  attack  the  decree  because  of  fraud  in  which 
the  defendant  participated.     Dow  v.  Blake,  156. 

3L  Judgment  Liens — Revival— Riohts  of  Purchaser.— The  lien  of  a 
judgment  revived  within  the  time  allowed  by  statute,  after  its  expiration 
by  limitation,  cannot  relate  back  so  as  to  defeat  the  title  of  a  bona  fide 
vpurchaeer  of  the  debtor's  property  between  the  date  when  the  original 
Judgment  lien  expired  by  limitation  and  the  revival  thereof.  Woodward 
v.  Woodward,  716. 

*26.  Judgment  Libns — Revival — Rights  of  Intermediate  Purchasers.— 
The  revival  of  a  judgment  and  of  its  lien  which  has  expired  by  limita- 
tion is  subject  to  the  rights  of  bona  fide  purchasers  or  encumbrancers 
without  notice  acquired  during  the  suspension  of  such  lien.  Woodward 
*.  Woodward,  716. 

See  Creditor's  Suit,  3,  4;  Infants,  1-4}  Merger,  1. 

.     JURISDICTION. 

•  1.  The  Jurisdiction  of  an  Appellate  Court  of  Another  Statb  which  has 
rendered  a  judgment  upon  appeal  affirming  an  order  of  a  subordinate 
court,  must  be  presumed.  Van  Moire,  v.  Sankey,  196. 
~3.  The  Jurisdiction  of  a  Court  to  Order  the  Adoption  of  a  Minor 
Child  is  necessarily  before  the  court  in  subsequent  proceedings  to 
vacate  such  order,  and  the  denial  of  the  vacation  conclusively  affirms 
such  jurisdiction.      Van  Matre  v.  Sankey,  196. 

%  Void  Judgments— Lapsed  Term  of  Court.— A  person  tried  and  con- 
victed of  crime  at  a  lapsed  term  of  court,  and  at  a  time  when  the  court 
cannot  legally  be  held,  is  tried  when  the  court  is  without  jurisdiction, 
and  the  judgment  of  conviction  is  void.     In  re  TerriU,  327. 

See  Adoption,  8;  Execution.  5;  Partition,  4-6;  Pleading,  6;  Prohibi- 
tion. 

JURY  AND  JURORS.         ^ 


Seo  Trial.  <- 
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LABOR  UNIONS. 

1.  Liability  or.— A  None*  From  a  Labor  Union  to  a  firm  of  clothien 

that  if  the  non-union  man  in  their  employ  it  any  longer  retained,  all 
labor  organizations  in  the  city  will  be  notified  that  the  house  is  a  non- 
union one,  and  asking  that  the  matter  be  given  due  consideration,  must 
contemplate  that  such  non-union  man  will  be  discharged  from  his 
employment,  and  therefor  renders  the  union  answerable  for  damages 
resulting  from  bis  discharge  by  his  employers  as  a  consequence  of  such 
notice.    Lucke  ▼.  Clothing  Cutter*'  etc.  Assembly,  421. 

2.  A  Labor  Union  Procuring  thb  Discharge  of  a  Person  from  his 

employment  because  he  is  a  non-union  man  acts  wrongfully,  and  is 
liable  for  the  consequent  injury  to  him.  Lucke  ▼.  Clothing  Cutters'  etc 
Assembly,  421. 

5.  Labor  and  Trades  Unions,  Powers  or — A  statute  authorising  the 

formation  ef  labor  onions  "  to  promote  the  well-being  of  their  every-day 
life,  and  for  mutual  assistance  in  securing  the  most  favorable  conditions 
for  the  labor  of  their  members  and  as  beneficial  societies"  does  not 
authorise  the  promotion  of  such  objects  by  making  war  upon  non-union 
laboring  men,  or  by  illegal  interference  with  their  rights  and  privileges. 
Lucke  t.  Clothing  Cutters'  etc  Assembly,  421. 

See  Evidence. 

LACHES. 
See  Husband  and  Wits,  6. 

LANDLORD  AND  TENANT. 

|.  Evidence.  —For  the  Purpose  of  Proving  the  landlord's  title  in  an 
action  between  him  and  his  teuaut,  a  lease  from  the  former  to  the  latter 
is  competent  and  sufficient  evidence.      Williams  v.   Wirt,  76S. 

2.  Estoppel.— A  Tenant  Cannot  Dispute  the  Landlord's  Title  in  an 
action  to  recover  possession  of  the  leased  premises,  though  he  did  not 
receive  such  possession  from  his  landlord,  by  evidence  tending  to  prove 
that  while  he  was  himself  the  owner  and  in  possession  of  the  property, 
he  and  his  wife  were  by  fraud  and  duress  induced  to  execute  a  convey- 
ance thereof  to  the  plaintiff,  after  which  he  accepted  a  lease  from  the 
plaintiff.     Williams  v.   Wirt,  768. 

J.  A  Tenant  Is  Estopped  From  Controverting  His  Landlord's  Title 
While  Remaining  in  Possession  of  the  leased  premises,  though  he 
receives  such  possession  from  the  landlord,  unless  he  can  prove  that  the 
lease  was  obtaiued  by  fraud,  misrepresentation,  or  mistake,  and  the  fact 
that  the  tenant  had  before  the  lease  a  better  title  than  his  landlord  does 
not  create  a  presumption  of  such  fraud,  or  that  the  lease  was  accepted 
by  mistake.      WUluims  v.  Wirt,  768. 

eV  A  Landlord,  While  His  Tenant  Is  in  Possession,  Mat  Sustain  an 
Action  in  Case  for  injury  to  the  freehold.     Arneson  v.  Spawn,  783. 

6.  Actionable  Injury  to  the  Reversion.— The  constructing  of  a  perma- 

nent fence  across  a  part  of  his  land,  and  thus  including  it  within,  and 
attaching  it  to,  the  defendant's  farm,  under  a  claim  of  ownership  by 
the  latter,  is  an  injury  to  the  freehold  for  which  a  landlord  may  main- 
tain an  action,  though  committed  when  the  premises  were  in  podseasiou 
-of  a  tenant  under  a  lease.     Arneson  v.  Spawn,  783. 
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C  Am  Injury  to  thi  Reversion  For  Which  a  Landlord  Mat  Hi 

by  Action  will  be  presumed  from  an  act  which,  if  persisted  in,  nay 
ripen  into  an  adverse  right.    Arneson  v.  Spawn,  788. 

See  Pleading,  10. 

LARCENY. 
QniMnrAL  Law— Ikdiotmsiit.— Tha  STRALnro  at  thr  8amb  Ttmr  of  ssv- 
eral  articles  belonging  to  several  owner*  constitutes  but  one  crime,  and 
may,  therefore,  be  charged  in  a  single  count  of  the  same  indictment 
without  making  it  objectionable  for  duplicity.    StaU  v.  Warren,  401. 

LEASE. 
8ee  Lamdlord  ahd  Trkast. 

LEGISLATURE. 

KstmiRT  Doiunr.— Neorssity  For  Taxing  Lakbb  For  Public  Uin  by 
right  of  eminent  domain  is  one  to  be  determined  by  she)  legislative 
department  of  the  government,  but  it  may  delegate  the  exercise  of  sneh 
legislative  authority  to  town  or  municipal  officers.  Wtaoomrim  Water  Ox 
v.  IFinaft*,  818. 

See  KmxRn  Domadi,  i,  2;  Highways,  1;  Muhkxpai.  ComromATiovR,  4. 

LETTERS. 
See  Evidrngr,  10;  RaiusOADR,  C 

LIBEL 

L  WBrrrnr  Slakdrr  Upok  Busiwrss.— A  letter  written  by  one  of  two 
dealers  advising  a  shipper  to  look  ont  for  the  other  dealer  "that  yon 
are  shipping  milk  or  cream  to,  unless  yon  have  surety  for  your  goods, 
as  he  doss  not  pay  any  of  his  shippers  any  thing,  and  he  sells  the  milk 
sad  cream  for  about  what  it  coats  him,  and  the  shippers  are  the  losers," 
tends  directly  to  prejudice  such  dealer  in  his  trade  and  business,  and  is 
libelous  per  se.     Brown  v.  Vannaman,  860. 

%  Pbivilrord  Communication — Writtrm  8lakdrr  Upon  BusnrsRs, — A 
letter  voluntarily  written  by  one  of  two  rival  dealers  acting  from 
motives  of  personal  gain  to  be  secured  through  the  injury  of  his  rival, 
warning  a  shipper  against  sending  goods  to  such  rival,  as  he  does  not 
pay  for  them,  is  not  a  privileged  communication,  and  a  more  belief  in 
the  truth  of  the  statements  contained  therein,  without  good  oanse  for 
sneh  belief,  is  no  defense  to  an  action  for  libeL    Browm  v. 


8.  Damages. — A  verdict  for  damages  in  an  action  for  libel,  though  large, 
is  not  subject  to  ohange  on  appeal  unless  it  is  so  excessive  as  to  create 
the  belief  that  the  jury  were  misled  either  by  passion,  prejudice,  or 
ignorance,  and  that  the  court  abused  its  discretion  in  allowing  the 
verdict  to  stand.    Brown  v.  Vannaman,  880. 

LICENSE. 
80s  Interstate  Commehor,  8;  Rral  Property. 
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LIENS. 

L.  Common  Law  and  Statutoht.— Common-law  Uent  m distinguished  from 
eontraet  or  statutory  liens  attach  to  the  property  without  reference 
to  ownership,  and  override  all  other  righto  in  the  property,  while  the 
Utter  liena  are  subordinate  to  all  prior  existing  rights  therein.  8ullivan 
▼.  Clifton,  652. 

%  Lien  or  Liveryman.— A  chattel  mortgage  on  a  horse  is  superior  to  a 
statutory  lien  of  a  livery-stable  keeper  for  his  board  and  keeping  fur- 
nished at  the  request  of  the  owner  after  the  execution  of  them  ortgage. 
Suiiaam  ▼.  Clifton,  652. 

See  Judgments,  24,  25;  Mechanics'  Liens. 

LIMITATIONS  OP  ACTIONS. 

1.  FoBjnoir  Corporations — Statute  or  Limitations.— A  foreign  corpora- 
tion is  a  person  "out  of  the  state,"  and  cannot  avail  itself  of  the  stat- 
ute of  limitations.    Larson  v.  Aultman  etc.  Co. t  893. 

%  Trusts— As  long  as  there  is  a  continuing  and  subsisting  equitable  trust 
acknowledged  or  acted  upon  by  the  parties,  the  statute  of  limitations 
does  not  apply,  but  if  the  trustee  denies  the  right  of  his  cestui  que  trust, 
and  the  possession  becomes  adverse,  lapse  of  time  from  that  period 
may  constitute  a  bar  in  equity.  Trusts  which  are  the  ground  of  an 
action  at  law  are  not  exempted  from  the  operation  of  the  statute.  Faw 
eeU  r.  Fawcett,  844. 

8.  Trusts. — Statute  or  Limitations  does  not  begin  to  run  against  a  cestui 
que  trust  in  possession  until  the  date  of  his  ouster,  no  matter  what  the 
nature  of  the  trust  may  be.     Fawcett  v.  Fawcett,  844. 

4k  Husband  and  Wife.— Statute  or  Limitations  does  not  run  against 
claims  between  husband  and  wife.    Fawcett  v.  Fawcett,  844. 

5.  Where  a  Mistake  in  paying  moneys  is  to  be  corrected  by  a  court  of 

equity,  the  statute  of  limitations  does  not  begin  to  run  until  the  time 
when  the  mistake  is  discovered,  or,  at  any  rate,  until  the  time  when, 
by  the  use  of  due  diligence,  it  ought  to  have  been  discovered.  Oould 
v.  Emerson,  501. 

6.  Niw  Promise. — A  grantee  of  a  mortgagor  who  assumes  and  agrees  to 

pay  the  mortgage  does  not,  by  subsequent  payment  of  part  of  the  prin- 
cipal and  interest,  toll  the  statute  of  limitations  as  against  his  grantor, 
the  original  mortgagor.     Cottrell  v.  Shepherd,  919, 
See  Adverse  Possession,  4,  6;  Cotenancy,  8;  Insurance,  25,  26;  Parti- 

tion,  9;  Setoff,  6;  Trusts,  1. 

LIVESTOCK. 
Bee  Railroads,  8-1Z 

LOANS. 
See  Aqenot,  1. 

MACHINERY. 
See  Fixtures,  2;  Master  and  Servant,  9-13,  15;  8alm,  7-1 L 

MALICE. 
See  Conspiracy,  0;  Damages,  3. 
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MALICIOUS  PROSECUTION. 

1.  ftnt  the  Malicbovb  Prosecution  o»  a  Oiwtl  Aonmr  without  probable 

cause  an  action  will  lie.     O'Neill  v.  John**,  616. 
f.  Ih  ah  Action  For  Malicious  Prosecution  Malks  If  a  Fact  To  Be 

Pleaded  m  such,  and  it  would  be  bad  pleading  to  set  forth  the  evidence 
to  establish  it.  O'Neill  ▼.  Johnson,  615. 
|L  pLEADma. — A  Complaint  Averring  that  the  defendant  instituted  a 
civil  action  against  plaintiff  maliciously  and  withont  probable  cause, 
and  that  plaintiff  was  indebted  to  the  defendant  in  no  sum,  and  liable 
to  her  in  no  manner  whatever,  which  defendant  well  knew,  and  that 
plaintiff  necessarily  lost  time  and  performed  work  in  defending  the 
action,  and  employed  and  was  compelled  to  pay  attorneys  in  such 
defense,  states  a  cause  of  action.     O'Neill  v.  JoJmson,  615. 

4.  Damages,  Remote  For  Malicious  Prosecution. — An  allegation  that  by 

reason  of  a  garnishment  in  an  action  of  a  sum  due  the  defendant  therein, 
which  sum  was  not  paid  to  him,  and  he  was  unable  to  pay  his  rent  and 
his  employees,  and  his  lease  was  canceled  by  his  landlord,  and  his  em- 
ployees left  bis  service,  and  his  business  was  thereby  ruined  and  his 
prospects  blighted,  discloses  damages  too  remote  for  allowanoe  in  sa 
action  for  the  malicious  prosecution  of  the  former  suit.  O'NaU  v. 
Johnson,  615. 

MANCIPATION. 
See  Fisheries,  2. 

MANDAMUS. 

L  Office  and  Officers— Mandamus  to  Obtain  Possrsston— Defense.— 
In  a  mandamus  proceeding  by  a  person  holding  prima  fade  title  to  an 
office,  to  enforce  his  right  to  immediate  possession  thereto,  the  fact 
that  another  olaimant  received  a  greater  number  of  legal  votes  at  the 
election  is  not  pleadable  as  a  defense.     State  v.  Oates,  912. 

f.  Office  and  Officers — Mandamus  to  Obtain  Possession — Defensx.— A 
person  entitled  to  immediate  possession  of  an  office  under  his  prima  fade 
title  thereto  may  enforce  his  right  by  mandamus,  unaffected  by  the  fact 
that  another  claiming  a  right  to  the  office  may  be  able,  in  quo  warranto 
proceedings,  to  successfully  contest  such  prima  facie  title.  State  v. 
Oatea,  912. 

5.  Office  and  Officers— Mandamus  to  Obtain  Possession.— One  prima 
facie  entitled  to  an  office  under  the  authorised  canvass  of  votes  and  certifi- 
cate of  election  may  enforce  his  right  to  the  possession  of  the  office  by  writ 
of  mandamus,  as  against  one  who  holds  the  office  without  color  of 
authority  after  the  expiration  of  his  term,  especially  when  the  statutory 
proceeding  to  compel  the  delivery  of  the  books  and  papers  of  the  office 
is  inadequate.     State  v.  Oatee,  912. 

4.  Immaterial  Defect. —Although  an  alternative  writ  of  mandamus  is 
defective  in  that  it  is  signed  by  the  judge  instead  of  the  clerk  of  the 
oourt,  and  is  not  under  seal,  the  defect  must  be  regarded  as  imma- 
terial when  no  substantial  right  is  affected.     State  v.  Oatee,  912. 

See  Quo  Warranto. 

MARRIAGE  AND   DIVORCE. 
1.   Res  Judicata. — If  a  Defense  Is  Not  Interposed  to  an  action  or  pro- 
ceeding, uoruny  determination  therein  made  respecting  it>  the  pari}  m 


Ivrax.  98$ 

favor  II  exists  it  not  precluded  from  trging  ttui  cause  of  aotionv 
Or  of  d«f  ens*  in  a  subsequent  proceeding  whioh  is  independent  of  the  orig- 
inal emit.   Henoe,  if  a  husband  is  toed  by  hii  wife  for  separate  support  an<L 
maintenance,  and  a  judgment  is  entered  in  her  favor  on  the  ground  that, 
she  if  living  apart  from  him  for  justifiable  oause,  this  does  not  estop  him. 
m  a  subsequent  suit  for  divorce  from  proving  that  prior  to  the  former 
proceeding  aha  had  been  guilty  of  adultery,  and  ejected  from  his> 
house  for  that  cause,  provided  he  did  not,  in  the  former  proceeding, 
attempt  to  defend  on  the  ground  of  such  adultery,  and  it  was  not- 
brought  to  the  attention  of  the  court  either  by  pleading  or  evidence. 
Watts  v.  frogs,  509. 

ft  Bb  Judicata. — A  Dices*  AwwnaavQ  That  a  Wot  Is  Lrrnra  Apart 
From  Hbb  Hubbabd  Fob  Justifiabli  Causb  does  not  necessarily  affirnv 
that  she  had  not  been  guilty  of  adultery,  nor  preclude  him  from  subse- 
quently maintaining  a  suit  for  divoroe  on  the  ground  of  such  adultery*. 
Watts  v.  Watts,  009. 

&  Bis  Judicata.— A  Dborbb  Ajmuuire  That  a  Wot  Is  Lrvmo  Apabtx 
Fbom  Hbb  Husbabd  Fob  Justiviablb  Gausb  Dobs  Not  Nbobssarilt- 
Amu*  that  she  has  a  oause  entitling  her  to  a  divorce,  nor  that  a  causer 
of  divoroe  does  not  exist  in  favor  of  her  husband  against  her.  Waits  v.. 
Watts,  009. 

eV   DivoBOB— Rbs  Judicata.— A  final  decree  of  divorce  settles  all  property- 
rights  of  the  parties,  and  bars  a  subsequent  action  by  either  party  to 
determine  any  question  of  alimony  or  property  rights  whioh  might  have 
been  settled  by  such  decree,  and  a  decree  on  service  by  publication  is  as. 
effectual  as  where  personal  service  is  made.    Roe  v.  Roe,  367. 

6.  Divobob — Alimomt— Ebs  Judicata.— A  valid  decree  of  divoroe  obtained' 
by  a  husband  from  his  wife  in  one  state,  without  provision  with  reference 
to  property  or  alimony,  is  a  bar  to  an  action  brought  long  afterward  by  the 
wife  in  another  state  to  obtain  a  judgment  of  divorce  and  for  alimony, 
or  for  alimony  alone,  in  the  absence  of  proof  that  the  law  of  the  former 
state  is  different  from  that  of  the  latter.     Roe  v.  Roe,  367. 

&  Judgments— Order  Fob  in  Divorcr  Proceedings— Bxtroactivb  Effect* 
of. — An  order  for  judgment  in  divorce  proceedings  does  not  effect  the* 
status  of  the  parties,  nor  render  them  capable  of  contracting  marriage- 
with  third  persons;  and  the  judgment,  when  afterwards  entered,  cannot- 
operate  to  make  an  act  of  sexual  intercourse  adultery  which  was  not  a> 
crime  when  committed,  or  if  then  a  crime,  to  make  it  one  of  a  higher 
grade.    State  v.  Eaton,  867. 

See  Merger,  1;  Judgments,  5,  28. 

MARRIED  WOMEN. 
See  Husbaud  and  Wm 

MASTER  AND  SERVANT. 

1.  If  a  laundress  is  being  conveyed  from  her  place  of  residence  to  her  place* 
of  work  in  a  vehicle  driven  by  the  coachman  of  her  employer,  and  am 
accident  occurs,  she  must  be  regarded  as  being  in  the  service  of  h*r 
employer  at  that  time,  and  as  assuming  the  perils  incideut  to  that  serv- 
ice.    AfcOuiik  v.  Shattuck%  454. 

X.  Fellow -servants — Who  are. — All  persons  employed  under  one  prin- 
cipal in  the  conduct  of  one  enterprise,  snob  as  operating  a  railroad, 
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tht  servants  of  one  master,  and  there! ore  fellow-servants  of  each  other. 
Jenkins  r.  Richmond  etc  R.  R.  Co.,  700. 

oV  Fellow-servants — How  Determined. — Whether  parties  are  fellow-serr* 
ante  is  not  to  be  determined  by  the  rank  or  grade  of  the  offending  or 
injured  servant,  bat  is  to  be  determined  by  the  character  of  the  act  being 
performed  by  the  offending  servant  If  it  is  an  act  that  the  law  implies 
a  contract  duty  on  the  part  of  the  employer  to  perform,  then  the  offend- 
ing employee  is  not  a  servant,  bnt  an  agent;  as  to  all  other  acts  they  are 
fellow-servants.    Jenkins  v.  Richmond  etc  R.  R.  Co.,  750. 

I  Fellow-servants— Rank  as  Affecting. — Whether  persona  engaged  in 
the  same  employment  are  fellow-serrants  or  not  does  not  depend  opoa 
their  rank,  grade,  or  authority.  All  who  serre  the  same  master,  work 
under  the  same  control,  derive  authority  and  compensation  from  tht 
same  source,  are  engaged  in  the  same  general  business,  though  in  dif- 
ferent grades  or  departments  of  it,  are  fellow-eervants  who  take  the  risk 
of  each  other's  negligence.     Jenkins  v.  Richmond  etc  R.  R.  Co.,  760. 

ft,  Fellow-servants.— A  Laundress  and  a  Coachman  or  Her  Burtons 
who  is  in  charge  of  a  horse  and  vehicle  in  which  she  is  being  conveyed 
from  her  home  to  her  place  of  work  are  fellow-servants,  and  she,  there- 
fore, cannot  recover  of  their  common  employer  for  injuries  suffered  from 
the  negligence  of  the  coachman.     McQuirk  v.  Shattuck,  454. 

ft*  Fellow-servants.—  A  servant  does  not  assume  the  risk  of  the  negli- 
gence of  a  fellow-servant  in  using  defective  machinery.  Monmouth 
Mining  etc  Co.  v.  BrUng%  187. 

7.  Liability  For  Negligence  or  Fellow -servants. — A  master  who  nsee 
doe  diligence  in  the  selection  of  competent  and  trusty  servants,  and  fur- 
nishes them  with  suitable  means  to  perform  the  services  in  which  he 
employs  them,  is  not  answerable  to  one  of  them  for  an  injury  received  in 
consequence  of  the  carelessness  or  negligence  of  another  while  both  are 
employed  in  the  same  service.    Jenkins  v.  Richmond  etc  R.  R  Co.,  750. 

ft.  A  Master  Cannot  Delegate  to  a  Servant  the  Duty  or  Seeing  That 
Machinery  with  which  other  servants  must  work  is  reasonably  safe,  so 
as  to  relieve  himself  from  liability  for  the  negligence  of  the  servant 
to  whom  such  duty  is  delegated.  Monmouth  Mining  etc.  Co.  v.  Br&ng, 
187. 

9l  A  Master  Is  Bound  to  Exercise  Reasonable  Cabs  and  Diligence  xv 
Providing  avd  Keeping  in  Repair  Safe  Tools  and  Machinery  for 
his  servant's  use.  A  servant,  therefore,  has  the  right  to  presume  such 
tools  and  machinery  are  safe,  and  will  be  kept  in  repair.  Monnumth 
Mining  etc  Co.  v.  BrUng,  187. 

10l  The  Doty  Resides  in  the  Servant  to  Observe  Whether  Machinery 
furnished  him  is  in  repair,  and  to  report  to  the  master  if  it  is  not. 
Monmouth  Mining  etc  Co.  v.  Rrkng,  187. 

1L  It  Machinery  With  Which  Servant*  Work  Is  Out  or  Repair  and 
in  a  dangerous  condition  for  more  than  two  weeks,  the  master  must 
be  chargeable  with  negligence  if  the  supervision  exercised  by  him  or 
his  agents  has  been  such  that  he  does  not  know  of  the  condition  of  such 
machinery.     Monmouth  Mining  etc  Co.  v.  Rrling,  187. 

11.  A  Master  Is  Not  Answerable  for  Injury  to  His  Servant  Result* 
ino  From  Not  Adopting  the  Best  and  Safest  Machinery,  if  that 
which  he  did  employ  was  reasonably  suitable  and  proper  for  the  bnsi* 
ness,  but  an  error  in  admitting  evidence  upon  this  subject  is  made 
harmless  by  an  instruction  to  the  jury  that  the   defendant  was   not 
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bound  to  famish  the  very  best  and  most  Improved  saechmery,  nor 
thai  which  was  Absolutely  safe.  Mowmatdk  Mining  sfe.  Ce.  ▼.  Wrting, 
187. 

14V  Nbgligbecb— Necessary  Allegation*  aed  Proof.— To  sushis  an 
employee  to  recover  from  his  employer  on  account  of  injuries  received 
by  reason  of  defective  places,  machinery,  appliances,  or  incompetent 
oo-employess  it  is  generally  necessary  to  allege  and  prove  that  the 
employer  was  in  fault,  and  that  the  employes  was  without  fault,  or  to 
allege  and  prove  facts  from  which  such  fault  and  want  of  fault  may 
be  inferred.     Pennsylvania  Co,  v.  Congdon,  261. 

14.  Unsafe  Vehicle.  —If  a  vehicle  in  which  a  servant  is  to  ride  to  the  place 
of  work  is  unsafe,  by  reason  of  not  having  a  proper  seat,  and  this  is  obvi- 
ous, and  she,  being  aware  of  it,  puts  in  a  camp-chair  and  sits  in  it,  and 
his  mode  of  riding  is  not  safe,  it  is  her  own  act  rather  than  the  negli- 
genoe  of  the  employer,  and  if  it  leads  to  injury,  she  cannot  recover. 
McQuirk  v.  Shattuck,  454. 

1&  Contributory  Negligence. — A  servant  injured  by  machinery  being 
out  of  repair,  and  in  a  dangerous  condition,  is  not  chargeable  with  con- 
tributory negligence  if  hs  had  no  actual  notioe  of  the  want  of  repair, 
and  his  duties  did  not  require  him  to  be  in  charge  of  the  machinery,  and 
his  labor  was  only  incidental  to  it  Monmoutlt  Mining  etc  Co.  v.  Erling 
187. 

ML  Contract— Pleading. — If  One  Is  Engaged  to  Work  For  Another, 
and  would  have  been  retained  in  that  employment  as  long  as  his  work 
was  satisfactory  but  for  the  unlawful  interference  of  a  third  person  by 
which  his  discbarge  is  secured,  he  may  sustain  an  action  for  the  result- 
ing damages.  In  such  action,  however,  he  should  allege  the  true  facts 
concerning  his  contract  of  employment,  and  cannot  recover  upon  an 
allegation  of  a  contract  for  a  long  or  specific  time.  He  may  be  per- 
mitted to  amend  his  declaration  in  accordance  with  the  facts,  and 
thereupon  to  maintain  his  action.  Lucke  v.  Clothing  Cutter*'  etc.  At- 
sm%,  433. 

17.  Wrongful  Arrest  bt  Railroad  Detective— Respondeat  Superior 
If  an  employee  of  a  railway  company  has  general  authority,  actual 
or  apparent,  to  act  for  his  employer  in  the  capacity  of  detective  offi- 
cer, and  such  authority  includes,  expressly  or  by  general  usage  and 
consent,  the  power  to  make  an  arrest  in  the  employer's  behalf,  the 
mode  of  execution  of  such  power,  with  warrant  or  without,  is  imma- 
terial, and  the  employer  is  liable  for  a  wrongful  arrest  Duggan  v. 
Baltimore  etc  R.  R.f  772. 

See  Compounding  Felony;  Conflict  of  Laws;  Conspiracy,  3-5;  Labor 

Unions,  1,  2;  Railroads,  23-28. 

MECHANIC'S  LIEN. 
L  That  Labor  Is  Performed  "By  the  Consent  of  the  Owner  of  a 
Building"  is  not  established  by  proving  bis  knowledge  that  such  labor 
was  being  performed,  where  it  does  not  appear  that  he  knew  who  was 
doing  the  work,  nor  under  what  contract,  nor  that  any  lien  was  or  might 
be  claimed,  end  he  does  uot  in  words  express  his  consent.  Saunders  v. 
Bennett,  456. 
%  Ownrr  of  Property,  Who  Is. — One  in  possession  of  reilty  under  a  con- 
tract to  purchase  cannot  be  regarded  as  an  owner  within  the  meaning  of 
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the  statute  respecting  meohanies'  liens.  Nor  ou  such  a  lien  be  enforced 
eg uut  such  person  after  ha  baa  acquired  the  legal  title,  unless  be  baa 
estopped  himaelf  from  denying  that  he  was  the  owner  at  a  prior  date. 
Anuria*  r.  Bmmsti,  46e. 

8ee  Mortgages,  4. 

MERGER. 

L  Jvwmn— Merger  or  One  in  Another.— If  a  judgment  la  rendered, 
divorcing  parties,  and  designating  a  sum  to  be  paid  by  the  husband  t* 
the  wife  on  releasing  her  claim  to  dower,  and  subsequently  another 
Judgment  it  rendered  in  the  same  suit,  by  which  the  wife  recover*  a 
much  greater  turn,  the  former  judgment  merges  in  the  latter  so  far  aa 
it  directs  the  payment  of  money.     Dow  v.  Blake,  156. 

*\  Judgment — If  a  person  in  a  railway  accident  receives  an  injury  to  his  per- 
son and  to  his  clothing,  they  furnish  but  one  cause  of  action,  and  a  recov- 
ery for  either  preoludes  any  further  recovery  for  the  other.  BUs*  ▼.  Jfcfe 
Fori  etc  B.  B.  Co.,  604. 

METES  AND  BOUNDS. 
See  Dower,  1,  2,  4. 

MINORS. 
8ee  Infants. 

MISTAKE. 

8ee  Adverse  Possession,  4;  Courts,  2;  Elections,  1;  Equity,  2; 
r;  Landlord  and  Tenant,  3;  Limitations  or  Actions,  & 


MONOPOLIES. 

h  Trade  Combinations— Contracts  or  Sali  With— Public  Policy. — A 
oontraot  by  which  a  buyer  of  certain  goods  is  to  receive  a  rebate  on 
their  purchase  price,  on  condition  that  he  purchases  for  a  certain  time- 
from  an  illegal  trust  or  combination  or  members  thereof,  does  not  render 
a  sale  of  such  goods  invalid  as  against  public  policy  and  in  restraint  of 
trade.     National  DistUUng  Co.  v.  Cream  City  Importing  Co.,  902. 

2.  Tradi  Combinations — Contract  or  Sale  With— Recover t  or  Price. — 
The  fact  that  a  person  is  a  member  of  an  illegal  trust  or  combination, 
formed  for  the  purpose  of  acquiring  control  and  a  monopoly  of  the  trade 
in  certain  goods,  does  not  in  law  prevent  him  from  selling  goods  within, 
or  affected  by,  the  provisions  of  such  trust,  and  recovering  their  prioa 
or  value  when  the  illegality  of  the  trust  is  entirely  collateral  to  the  sale. 
National  Distilling  Co.  v.  Cream  City  Importing  Co.,  902. 

S.  Trade  Combinations — Contract  or  Sals  With — Action  Fob  Pricz — 
Plea  in  Abatement. — In  an  action  by  a  member  of  an  illegal  trust  or 
combination  to  recover  the  price  of  goods  sold  by  him,  an  allegation 
that  such  trust  is  the  real  party  in  interest  in  the  action,  and  that  it  oan 
only  be  maintained  by  it,  is  fatally  defeotive  as  a  plea  in  abatement* 
without  an  allegation  that  such  trust  is  a  partnership  or  eorporatiosi 
and  that  it,  or  some  of  its  members  other  than  plaintiff,  had  an  Interest 
in  the  goods  sold  or  the  money  to  be  paid  for  them,  together  with  a 
denial  of  indebtedness  to  the  plaintiff.— National  Distilling  Co.  v. 
Cream  City  Importing  Co.,  902. 
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MONUMENTS. 
8m  Boundaries,  7,  8,  10;  Subyitb,  % 

MORTGAGE. 

!•  AmUMTTton  o»—  Evidence.— To  create  a  personal  liability  on  the  par* 
of  a  grantee  in  a  deed  to  pay  a  prior  mortgage  on  the  premises  con- 
veyed, the  covenant  or  worda  used  must  clearly  import  that  the  obli- 
gation was  intended  by  the  grantor,  and  knowingly  assumed  by  the 
grantee.  The  nse  of  the  words  "except  a  mortgage  of  two  thousand 
one  hundred  and  seventy  dollars,  and  one  interest  mortgage  of  one  hun- 
dred and  ninety-five  dollars,  whioh  mortgages  of  second  party  accept 
and  agree  to  pay,"  in  the  deed,  wholly  unexplained  by  other  evidence, 
are  not  sufficient  to  show  an  assumption  of  such  mortgages  by  the 
grantee  named  in  the  deed;  but  his  intent  to  assume  their  payment 
may  be  shown  by  evidence  outside  the  deed.     Hopper  ▼.  Calhoun,  863. 

&  Assignment— Notice  or  to  Mortgagor— Payments— Estoppel.— An 
assignee  of  a  mortgage  to  protect  himself  must  give  actual  notice- 
to  the  mortgagor,  and  a  marginal  record  notice  of  the  assignment 
of  a  mortgage  is  not  such  notice  as  to  prevent  the  mortgagor  from 
setting  up  payments  by  him  to  the  mortgagee  made  after  the  assign* 
ment  and  before  he  has  actual  notice  thereof.     Foster  v.  Carson,  696. 

&  Notice  or  Assignment— Payment. — Actual  notice  of  the  assignment 
of  a  mortgage  is  essential  to  the  completion  of  the  contract  relations 
between  the  assignee  and  the  mortgagor.  Until  that  has  been  given 
the  mortgagor  does  no  wrong  in  making  payments  to  the  original 
mortgagee.     Foster  v.  Carton,  696. 

4.  Mechanic's  Lien. — If  one  in  possession  of  land  under  an  agreement 
to  purchase,  contracts  for  the  erection  of  a  building  thereon,  and 
while  the  work  is  in  progress  receives  a  conveyance,  and  at  the  same 
time,  and  as  a  part  of  the  same  transaction,  executes  a  mortgage,  the 
lien  of  the  mortgage  is  paramount  to  any  lien  existing  in  favor  of  a 
mechanic  for  labor  in  erecting  the  building.    Saunders  v.  Bennett,  456. 

6.  Mortgages — Foreclosure— Evidence. — In  an  action  to  foreclose  a  mort- 
gage to  secure  the  payment  of  a  composition  with  creditors  a  ruling 
that  testimony  given  by  the  mortgagor  in  supplementary  proceedings, 
after  the  execution  of  the  mortgage,  is  competent  against  the  plaintiff 
only  to  the  extent  of  impeaching  the  credibility  of  the  mortgagor  after 
a  proper  foundation  has  been  laid,  is  not  ground  for  reversal  when  the 
mortgagor  was  a  witness,  and  might  have  been  examined  as  to  all  mat- 
ters covered  by  such  evidence.     Monaghan  Bay  Co.  ▼.  Dickson,  704. 

fc  A  Suit  to  Redeem  from  a  mortgage  cannot  be  maintained  unless  the 
debt  was  due  when  suit  was  commenced,  though  it  became  due  subse- 
quently, and  before  the  hearing  of  the  cause.     Bernard  v.  Toplitz,  465. 

See  Attorney  and  Client,  2;  Crops;  Equity,  1;  Fixtures,  2;  Fraudu- 
lent Conveyances,  1,  2;  Insurance.  4,  6-10,  16;  Partition,  2; 
Subrogation. 

MUNICIPAL   CORPORATIONS. 
1.  Proceedings  to  Incorporate  a  Town  Already  Incorporated.— Pro- 
ceedings before  the  probate  judge  for  the  incorporation  of  a  town  are 
void  if  it  has  already  been  incorporated  and  its  charter  has  not  been 
forfeited.     Nor  can  these  proceedings  be  sustained  on  proof  that  there 
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had  been  no  user  of  the  charter  for  many  yean,  and  tee  Incorpo- 
rators believed  such  nonnaer  had  forfeited  the  corporate  righto  aad 
terminated  the  corporate  existence.  Butler  v.  Waiter,  61. 
f.  Conditions  Subsequent — Forfeiture  of  Charter.  —  If  the  charter 
of  a  municipality  declares  that  on  the  failure  to  hold  the  annnal  elec- 
tions on  a  day  mentioned  in  such  charter  all  the  powers,  rights,  and 
privileges  conferred  on  the  municipality  as  a  corporation  shall  forever 
oease  and  determine  and  be  in  no  force  and  effect  whatever  this  is  a 
sufficient  legislative  determination  and  declaration  of  dissolution,  and 
of  itself,  on  the  happening  of  the  condition,  works  the  corporate  de- 
struction.    Butler  v.  Walker,  61. 

5.  A  Municipal  Corporation  Does  Not  Forfeit  Its  Charter  bt  Nos- 

uber  for  any  period  of  time.  To  work  such  forfeiture  there  most  be 
legislative  action  by  a  repeal  of  the  act  of  incorporation  or  judicial  action 
adjudging  the  forfeiture,  unless  the  1  gislature,  in  its  act  of  incorpora- 
tion or  otherwise,  declares  that,  upon  the  happening  of  a  certain  con- 
tingency, the  corporation  shall  cease,  and  such  contingency  haa  taken 
place.     Bailer  v.  Walker,  61. 

4.  Officers— Removal— Poweb  or  Council. — When  the  absolute  authority 
and  entire  responsibility  of  the  appointment  of  a  oity  officer  for  a  fixed 
term  are  given  by  law  to  the  mayor  without  power  of  removal  at  will 
or  for  cause  the  common  council  of  the  oity  has  no  inherent  power  to 
remove  such  officer.  Such  common  council  has  only  such  power  as  it 
derives  from  express  legislative  enaotments.  Speed  y.  Common  Council, 
555. 

&  Officers— Removal. — The  mayor  of  a  city  cannot  revoke  the  appoint- 
ment of  a  city  officer  when  once  made,  and  neither  he  nor  the  common 
council  of  the  oity  possesses  the  power  to  remove  such  officer  at  will. 
Speed  v.  Common  Council,  555. 

6.  The  Approval  of  the  Mayor  is  not  necessary  to  a  resolution  of  the 

common  council  preferring  charges  against  an  offioer,  where  such  coun- 
cil, by  a  vote  of  two- thirds  of  its  meirbers,  is  authorised  to  remove 
an  officer  for  a  sufficient  cause  after  preferring  charges  and  giving  him 
a  hearing.     State  v.  DukUh,  595. 

7.  Majority  Vote  of  Members,  What  Is. — If  a  statute  requires,  for  the 

purpose  of  filling  a  vacancy  in  a  oity  council,  a  majority  vote  of  the 
remaining  members,  such  vacancy  cannot  be  filled  by  a  majority  of 
those  present,  unless  they  also  constitute  a  majority  of  all  the  members 
of  the  council,  both  present  and  absent.     Mayor  v.  Davis,  94. 

8.  Amendment  of  the  Records  of  a  meeting  of  a  city  council  to  make 

them  speak  the  truth  may  be  made  at  a  subsequent  meeting.  Mayor 
v.  Davis,  94. 

9.  If  the  Minutes  of  a  Meeting  or  a  City  Council  Arx  Amendkd 

at  a  subsequent  meeting  thereof,  the  only  remedy  of  a  person  injured 
thereby,  and  who  claims  that  the  original  entry  was  oorrect,  is  by  a 
direct  proceeding  to  have  the  minutes  as  amended  annulled,  and  she 
original  minutes  restored.  While  the  amended  minutes  remain,  they 
cannot  1>e  impeached  or  varied  in  a  collateral  proceeding.  Mayor  v. 
Davie,  94. 

10.  Liability  For  Ice  on  Sidewalk.— The  presence  of  ice  on  sidewalks  iai 
a  city,  if  produced  by  natural  causes,  such  as  drippings  from  snow  or  ioe 
on  adjacent  buildings  or  the  operation  of  the  laws  of  gravitation  and 
temperature,  is  not  of  itself  such  a  defect  in  the  sidewalk  as  makes  the 
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city  liable  for  an  injury  to  a  person  who  alipa  and  fall*  thereon,  because 
of  anon  accumulation  of  ice.     Hausmann  ▼.  City  of  Madison,  884. 

U.  In  ok  8idbwaijls— Contributory  Nbgligencs.— A  person  who,  in 
passing  along  the  street  of  a  city  in  the  daytime  with  nothing  to  divert 
his  attention,  and  with  knowledge  of  an  accumulation  of  ioe  upon  the 
sidewalk  produced  by  natural  causes  and  ;the  laws  of  gravitation  and 
temperature,  slips  and  falls  upon  such  ice  when  he  can  pass  without 
coming  in  contact  with  it,  is  guilty  of  contributory  negligence,  and 
cannot  recover  from  the  city  for  his  injury.  Hausmann  v.  City  0/  Mad- 
fern,  834. 

12.  Defective  Drainage— Liability  For, — When  a  city  in  grading  a  street 
builds  a  high  embankment  across  a  natural  watercourse,  and  con- 
structs a  oulvert  through  it  sufficient  for  the  passage  of  the  stream,  and 
subsequently  another  person  or  corporation  places  a  high  embankment 
on  its  own  land  adjacent  to  such  street,  and  constructs  a  similar  drain 
on  the  same  plan  as  that  adopted  by  the  city,  but  the  latter  drain  be- 
comes obstructed,  and  dams  up  the  water  so  as  to  flood  private  prop- 
erty, the  fact  that  the  city  permits  such  person  or  corporation  to  join 
its  drain  to  that  constructed  by  the  city  does  not  render  the  latter 
liable  for  the  injury  thus  caused.     Kansas  City  v.  Brady,  349. 

Ill  Liability  For  Acts  or  Officers. — A  city  is  liable  only  for  the  acta 
of  its  officers  performed  within  the  lines  of  their  duties,  and  if  a  oity 
engineer  plana  a  defective  drain  constructed  by  private  persons,  whioh 
subsequently  causes  injury  to  private  property,  the  city  is  not  liable 
therefor.     Kansas  City  v.  Brady,  340. 

14.  Street  Assessments.— A  Chanob  in  the  Grade  of  a  Stbbet  Made 

1  After  the  Resolution  Requiring  It  to  bb  Graded  has  been  adopted, 

and  after  the  time  for  protesting  by  property  owners  has  expired,  ran* 

i  den  the  proceeding  under  such  resolution  void,  and  a  new  resolution 

and  proceedings  thereunder  are  necessary  before  the  property  can  bo 

*  made  liable  for  an  assessment  for  the  costs  of  grading  to  the  new  grade, 
-  where  the  change  in  the  grade  materially  enhances  the  costs  to  the 

•   property  owners.    Whether  such  a  change  has  resulted  is  a  question  of 

r<  fact  to  be  determined  by  the  court  or  jury.    Mason  v.  Sioux  Fails,  802. 

low  Street  Assessments. —If  Work  Not  Included  in  the  Resolution  or 

1 "  Intention  is  done  upon  a  street,  and  the  expense  thereof  included  in  an 

*  -  assessment,  such  assessment  cannot  be  enforced  unless  all  the  work  is 

properly  included  therein,  in  cases  where  there  is  no  difficulty  in  deter* 
^  mining  what  was  the  cost  of  the  wcrk  authorised.    Mason  v.  Sioux  falls, 

802. 
»"      !•.  Street  Assessments.— To  Render  Property  Subject  to  the  cost  of 
y  street  assessments,  the  requirements  of  the  statute  must  be  strictly 

complied  with.    Mason  v.  Sioux  Falls,  802. 
$      17.  A  Street  Assessment  Cannot  Bb  Resisted  on  the  Ground  that  the 
<:  Municipality  Has  No  Title  to  the  property  used  and  improved  as  a 

t  street,  unless  it  also  appears  that  the  city  will  probably  not  acquire  title 

**•  to  such  street,  and  that  the  benefit  of  any  improvement  to  be  made  will 

y-  be  lost  to  the  public     Mason  v.  Sioux  Falls,  802. 

$      18.  Street  Assessments. — It  is  Not  Necessary  that  a  Municipality 

Should  Have  Acquired  Title  to  a  Strekt  to  enable  it  to  levy  and  col- 
£  leot  assessments  for  the  improvement  thereof.     It  is  sufficient  that  the 

0i  owner  of  the  fee  lias  permitted  the  land  to  be  used  as  a  street  for  such  a 

pjt>  length  of  time  that  the  public  accommodation  and  private  rights  might 


of  the  enjoyment.     Mmaom  v. 
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HBGUGBNCK. 

1.  What  Oomrur&~ To  constitute  actionable  negligence  a  duty 

out  ob  the  part  of  the  defendant  to  protect  tbo  plaintiff  from 
the  injury  of  which  ho  complains,  coupled  with  a  failure  to  perform 
that  duty,  and  an  ajuy  to  tho  plaintiff  arising  from  onoh  failure. 
v.  jyofaro,  26L 

Cacsb  is  the  officiant  cause— the  one  that  necessarily  sets  tho 
n  operation.  Canoeo  that  are  merely  incidental,  or  instru- 
ments of  a  superior  or  controlling  agency,  are  not  the  proximate  onnnes, 
though  they  may  ho  Bantu  in  time  and  mora  immediate  to  the  result. 
Prmyhmifi  Co.  t.  Ctmgdom.  26L 

X  Wamn  thb  Mere  Faiujbb  to  Look  Fob  a  Street-cab  by  a  person 
driving  along  the  street  is  negligence  is  a  question  for  the  jury  under 
proper  instructions.     Bemjamm  v.  Botyoke  etc  Ry.  Co.,  446. 

eV  PaEwmrrioE  or  Fbom  Accident. — If  a  person  driving  in  a  publio  street 
is  struck  by  a  broken  iron,  part  of  an  ear  used  to  clasp  a  trolley 
wire  and  apply  to  it  a  strain  from  the  guy,  in  order  to  keep  the  trol- 
ley wire  in  place  around  a  cunre  and  over  a  track,  these  facta,  in  the 
Absence  of  other  evidence,  justify  and  require  the  jury  to  find  negligence 
on  the  part  of  the  defendant.  If,  however,  defendant  offers  evidence 
tending  to  show  due  care  on  its  part  in  tho  selection  and  inspection  of 
its  apparatus,  then  it  is  for  the  jury  to  determine  from  all  the  evidence 
whether  defendant  was  negligent  or  not.  l/ppfe  v.  Wui  4W  etc.  &+. 
Co.,  481. 

6.  Dana**  or  Carb  Required. — In  an  action  founded  upon  alleged 
negligence  H  is  proper  to  instruct  the  jury  that,  in  determining  the 
question,  they  should  take  into  consideration,  as  one  of  the  most 
important  facta,  the  apparent  danger — what  would  happen  if  there  was 
a  failure  to  use  proper  care,  and  if  there  was  a  danger  of  canning  loos  of 
life  or  of  great  serious  bodily  injury  to  persons  traveling  upon  the  street, 
they  might  properly  say  that  reasonable  care  would  be  a  high  degree  of 
care,  because  it  would  be  the  degree  of  care  commensurate  with  tbo 
apparent  danger.     Uggla  v.  WeU  End  J?y.  Co.,  481. 

tf.   If    THE    NlOLIOBKGB  Of  A    PARENT    CONTRIBUTES  TO  THB  DEATH  of  a 

child  too  young  to  be  capable  of  taking  care  of  himself,  his  testator  can- 
not recover  therefor  against  another,  to  whose  negligence  such  death 
was  also  due.     Orant  v.  FUchburg,  449. 

7.  That  thb  Negligence  or  a  Parent  Contributed  to  thb  Death  or  a 
Child,  so  that  there  can  be  no  recovery  therefor,  is  established  by  proof 
thatJie  was  only  tweuty  months  old,  thst  when  last  seeo  before  his 
death  he  was  at  the  open  gateway  of  a  dooryard  at  the  boundary  of  a 
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public  street,  that  he  had  been  left  alone  there  onoe  before  on  that  day, 
and  that  on  this  ooeaiion  his  mother  took  no  measures  to  aeoertain 
where  he  wae  for  a  quarter  of  an  hoar  or  more,  that  he  went  out  upon 
the  etreet  unattended,  and  in  some  way,  not  discovered,  got  through  a 
hole  in  a  curbstone  into  a  catch-bavin,  from  which  his  death  resulted. 
Grant  v.  FUchburg,  449. 
&  Negligence  or  a  Parent  in  suffering  a  child  to  go  upon  a  public  street, 
unattended,  when  it  is  too  young  to  exercise  proper  care  of  itself,  will 
not  preclude  a  recovery  for  injuries  sustained  by  it  from  the  negligence 
of  a  third  person,  if,  while  on  the  street,  it  did  nothing  which  could  be 
deemed  careless  if  its  movement*  had  been  directed  by  an  adult  person 
in  oharge,  of  ordinary  and  reasonable  prudence.  Hence,  if,  though 
unattended,  it  started  to  run  across  a  street  in  front  of  a  horse  and 
carriage  then  standing  still,  and  r\  charge  of  the  owner,  who  was  sitting 
in  the  vehicle  talking  to  another  person,  and  such  owner,  without  look- 
ing, suddenly  started  his  horse,  and  thereby  caused  it  to  run  over  the 
child,  the  negligence  in  leaving  it  without  attendants  does  not  preclude 
a  recovery,  if  its  act  in  running  across  the  street  under  the  circum- 
stances was,  in  the  opinion  of  the  jury,  such  an  act  as  it  might  have  been 
permitted  and  directed  to  do  had  it  been  in  charge  of  a  prudent  adult. 
Wiswell  v.  Doyle,  451. 
4.  Pleading. — A  General  Averment  or  Negligence  in  the  manage- 
ment of  a  street-car,  whereby  plaintiff's  horse  was  caused  to  spring 
to  one  side  and  upset  the  vehicle  in  which  he  was  riding,  is  sufficient 
to  include  negligence  in  the  injudicious  sounding  of  a  gong.  Benjamin 
▼.  Bolyoke  etc  By.  Co.,  446. 
10.  Directing  Verdict. — If  a  party  alleging  negligenoe  fails  to  establish 
by  proof  all  of  the  elements  necessary  to  constitute  it,  the  court  may 
instruct  the  jury  to  return  a  verdict  for  the  defendant,  as  when  there 
is  no  conflict  in  the  evidence  or  a  total  failure  of  proof  as  to  an  essential 
element  of  the  negligence.     Faris  v.  Hoberg,  261. 

See  Agency,  8;  Bailment;  Banks,   7;  Carriers,  4;  Conflict  or  Laws; 
Damages,  8;  Master  and  Servant,  6-8;  Waters,  1. 

NEGOTIABLE  INSTRUMENTS. 

1.  Negotiable  Paper  Negotiated  fob  Value  Before  Maturity  to  a  bona 

fide  holder  is  not  subject  to  any  defense  available  against  the  payee,  nor 
to  any  setoff  or  recoupment.     First  Nat.  Bank  v.  Slaughter,  88. 

2,  The  fact  that  a  note  otherwise  negotiable  contains  a  provision  for  the 

payment  of  attorneys'  fees,  and  waives  all  exemptions,  and  stipulates 
that  the  property  for  which  it  was  given  shall  remain  as  security  for 
the  debt,  does  not  destroy  its  negotiability.  First  Nat.  Bank  v.  Slaugh- 
ter, 88. 

■&  Practice — Transferring  Cause  to  Equity. — The  defense  of  fraud  and 
want  of  consideration  in  an  action  on  a  promissory  note,  and  that  plain- 
tiff purchased  with  notice  thereof  is  triable  at  law,  and  does  not  require 
the  cause  to  be  transferred  to  equity.     RicJiards  v.  Monroe,  301. 

4.  Evidence — Conspiracy.— If  the  Defense  of  Fraud  and  Want  of  Con- 
sideration  Is  Interposed  to  an  action  on  a  promissory  note,  and  that 
the  payee  and  the  first  indorser  conspired  to  perpetrate  a  fraud  upon  the 
defendants,  and  defendants  seek  to  charge  the  plaintiff  with  notice 
through  such  indorsee,  his  acts  and  declarations  at  the  time  when  he 
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bold  the  note  are  admiaeible  at  tending  to  show  anon  oonspireoy.  Rich* 
mrd*  t.  Monroe,  801. 

fc  Negotiable  Lnbtrumrrts. — Notior  or  Fraud  or  Wart  or  Corstdera- 
tior  in  a  negotiable  instrument  ie  not  implied  from  each  knowledge  and 
information  aa  would  pnt  a  man  of  ordinary  prudenoe  upon  inquiry  to 
aeoertain  the  truth  of  the  matter.  The  right  of  a  bona  JUU  holder,  in 
the  usual  eonree  of  bneineea,  cannot  be  divested  by  proof  that  be  was 
negligent  and  omitted  to  make  inquiries  which  common  prudence  would 
here  diotated.    Rkkarde  v.  Monroe,  901. 

fc  Evidence.— Testimony  as  to  What  the  Pater  or  a  Note  Said  to  the 
maker  before  and  at  the  time  it  was  executed  is  admissible  to  show 
fraud.    Richard*  v.  Monroe,  901. 

I .  Evidence  or  thr  Amount  Paid  bt  PLAmnrr  tor  a  PRomRBomr  Nor 
is  admissible,  under  the  code  of  Iowa,  declaring  that  if  a  note  is  procured 
by  fraud,  the  plaintiff^  though  a  purchaser  for  value,  without  notice  of 
the  fraud,  is  not  entitled  to  recover  a  greater  sum  than  he  has  paid  with 
interest  and  costs.    Richards  v.  Monroe,  901. 

9.  Loans — Drmahd  of  Payment. — When  a  time  note  is  given  with  a  pledge 
of  stocks  as  collateral  security  under  an  agreement  that  in  ease  of  depre- 
ciation in  the  market  value  of  the  securities  the  maker  of  the  note  shall, 
upon  demand,  make  a  payment  on  account,  so  that  the  market  value  of 
the  securities  shall  be  more  than  the  amount  unpaid,  a  depreciation  in 
the  market  value  of  the  securities  befoee  the  maturity  of  the  note  does 
not  convert  the  loan  into  a  call  loan,  and  a  call  for  the  whole  amount  of 
the  loan  at  such  time  is  not  a  demand  in  conformity  with  the  condition 
in  the  contract.    Dimock  v.  United  State*  NaL  Bant,  641. 

See  Agency,  2;  Compounding  Felony;  Payment. 

NEW  PROMISE. 
8ee  Limitations  or  Actions. 

NEW  TRIAL. 
See  Appeal,  4,  10,  18-16;  Trial,  5. 

NOTICE. 
8ce  Adoption,  9,  12,  15;  Adverse  Possession,  2;  Evidence,  3;  Ftxtubrs, 
8;  Insurance,  12,  80,  32,  86;   Mortgages,  2,  8;    Railroad*,   &,  9* 
Taxri,3. 

NOVATION. 
See  Contracts,  6. 

NUISANCE. 

1.  All  Damages  For  Obstructing  a  Right  or  Way  Must  Br  Rrooi 
in  a  Single  Action  if  the  obstruction  oonsiete  of  a  permanent 
building  rendering  the  way  impaesable  for  any  purpose.     Hodge  v. 
290 

S.  All  Damages  For  a  Nuisance  Are  Recoverable  m  Ohr  Aonor 
When  it  is  of  such  a  character  that  its  continuance  is 
injury,  and  it  is  of  a  permanent  character  which  will  continue 
ohauge  from  any  cause  but  human  lalior.     Hodge  v.  Shaw,  290. 

See  Railroads,  29-31. 
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OBSTRUCTIONS. 
8ee  ImusanovB}  If uitioipal  Corporations,  19;  NuisAjraB,  1;  RAn.moAixy 

29-31. 

OCCUPATION. 
See  Taxes,  5. 

OFFICERS. 

L  Rights  of  Holder  of  Certificate  or  Elsctiok — One  duly  deelareoT 
elected  to  offioe  by  proper  authority,  and  who,  after  receiving  a  certifi- 
cate of  election,  has  duly  qualified,  U  prima  facie  entitled  to  the  office 
when  bis  term  begins,  as  against  every  one  except  a  de  facto  officer  in 
possession  under  color  of  authority.     State  v.  Oatee,  912. 

2.  Qualifications— Previous  Misconduct.— There  is  no  restriction  upon, 
the  power  of  the  people  to  elect,  or  the  appointing  power  to  apoiuV 
any  citizen  to  office,  notwithstanding  his  previous  oharacter,  habits, . 
or  official  misconduct.  Nor  is  there  any  restriction  upon  the  per- 
son elected  or  appoiuted  to  hold  the  offioe  because  of  his  previous  • 
misconduct  in  another  office,  in  the  absence  of  express  constitutional  or- 
statutory  provision  to  that  effect     Speed  v.  Common  Council,  555. 

5.  Office*  De  Facto. — If  an  office  exists  dejure,  a  person  appointed  to  fill 

a  vacancy  therein,  who  qualities,  is  a  de  facto  officer,  although  the  assumed 
appointing  power  has  no  power  to  appoint.    In  re  Radlt  918. 

4.  De  Facto  Officers. — One  who  retains  an  office  after  the  expiration  of 
his  term,  claiming  that  he  is  re-elected,  but  without  oolor  of  authority, 
is  not  a  de  facto  officer,  as  against  one  who  holds  the  certificate  of  elec- 
tion to  the  office,  and  has  qualified  as  required  by  law.  State  v.  Oatee*. 
912. 

5  De  Facto  Officers  are  those  who  are  in  possession  of  office  and  discharg- 
ing their  duty  under  color  of  authority.  By  color  of  authority  is  meant 
authority  derived  from  an  election  or  appointment,  however  irregular  or 
informal,  so  that  the  incumbent  is  not  a  mere  volunteer.  Stale  ▼.  Oatee* 
912. 

6.  Officers  De  Facto. — If,  in  the  belief  that  a  municipal  charter  has  been 

forfeited  for  nonuser,  proceedings  are  taken  for  the  reincorporation  of 
the  municipality  which  are  void  because  of  the  pre-existing  incorpora- 
tion, and  the  officers  provided  for  in  the  new  and  the  old  oharters  are 
the  same,  as  also  are  the  duties  of  their  offices,  officers  elected  under 
proceedings  prosecuted  in  the  manner  authorized  by  the  new  charter, 
and  who  took  and  exercised  the  duties  of  their  offices  in  the  mistaken- 
belief  that  they  had  been  elected  and  were  acting  under  the  second 
charter,  are  nevertheless  de  facto  officers  of  de  jure  offices,  and  all  their 
acts  as  between  the  corporation  and  the  publio  or  third  persons,  in  their 
official  capacity,  are  valid  for  all  purposes,  and  to  the  same  extent  as  if 
they  had  been  chosen  at  elections  held  under  the  original  organization 
of  the  municipality.     Butler  v.   Walker,  61. 

7.  Officers  Di  Jure. — If  an  election  is  ordered  by  de  facto  officers  to  be- 

held, and  is  held,  in  conformity  with  the  law,  the  persons  elected  thereat 
become  officers  dejure,  and  their  title  cannot  be  assailed  on  the  ground 
that  the  officers  ordering  such  election  were  not  themselves  officers  <ie> 
jure.     Butler  v.  Walker,  61. 
MM.  B*.  fiir..  Vol.  XXXIX.  -« 
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4.  Leabtutt  o»  Treasurer  and  Sureties. — A  township  treasurer,  by 
accepting  null  office,  assumes  the  duty  of  receiving  and  safely  keeping 
the  money  ef  the  township,  and  paying  it  oat  according  to  law.  Ho  and 
hie  sureties  are  bound  to  make  good  any  deficiency  which  may  occur  in 
the  foods  which  oome  nnder  his  charge,  whether  they  are  lost  in  bank 
or  otherwise,  and  any  agreement  or  arrangement  to  the  contrary  with 
other  officers  of  the  township  does  not  discharge  the  treasurer  or  hit 
Rom  v.  Douglas*  Township,  354. 

-Liability  or. — Assessors  are  quad  judicial   officers,   and, 
therefore,  are  not  liable  to  a  person  injured  by  an  excessive  valuation  of 
.his  property  for  the  purposes  of  taxation,  and  the  assessment  not  being 

-  impeachable  in  a  collateral  proceeding,  an  assessor  cannot  be  held  liable 
-am  the  ground  that  he  acted  maliciously,  and  oonspired  and  colluded 

-  with  his  assistants  with  intent  to  injure  the  plaintiff.     Stewart  v.  Cam, 
^575. 

10.  Official  Bonds — Presumption  as  to  Execution — Estoppel. — Sureties 
who  sign  an  official  bond  in  blank  as  to  the  penalty,  and  then  permit  it 
to  pass  out  of  their  hands  in  that  condition,  and  it  is  subsequently  filled 
in  with  a  certain  sum  as  a  penalty,  and  in  that  condition  filed  with  the 
•county  clerk,  by  the  principal,  presented  for  approval  and  accepted  as 
iilled  up,  are  estopped  from  complaining,  as  this  is  prima  fade  evidence 
that  the  bond  was  so  filed  and  accepted  by  their  authority.  Mom  r. 
Dottglam  Townehip,  354. 

1L  A  Statute  Authorizing  the  Removal  of  ah  Offices  for  sufficient 
cause  means  legal  cause,  and  not  any  cause  which  the  board  author- 
ised to  make  such  removal  may  deem  sufficient.  It  must  be  a  cause 
/relating  to  and  affecting  the  administration  of  the  office,  and  moat  be 
frestricted  to  something  of  a  substantial  nature  directly  affecting  the 
<  rights  and  interests  of  the  public  It  muat  be  one  attacking  the  qualifi* 
•cations  of  the  officer,  or  his  performance  of  his  duties,  and  showing  that 
he  is  not  a  fit  and  proper  person  to  hold  the  offioe.     State  v.  Dututh,  596. 

IS.  Removal — Cause  For. — The  misconduct  for  which  an  officer  may  be 
removed  from  office  must  be  found  in  his  acts  and  conduct  in  the  office 
from  which  his  removal  is  sought,  and  must  constitute  a  legal  cause  for 
removal,  and  affect  the  proper  administration  of  the  office.  Speed  v. 
Common  Council,  555. 

41.  Removal  or— Insufficient  Charge. — In  proceedings  to  reiuots  an 
officer  for  sufficient  cause,  general  charges  without  any  specification 
of  facts  are  not  sufficient  to  support  an  order  of  removal,  as  where  the 
officer  is  charged  with  using  his  official  position  to  gratify  his  personal 
feelings  and  prejudices,  and  acting  without  ability,  impartiality,  and 
sense  of  justice,  and  having  no  just  appreciation  of  the  responsibilities, 
-that  should  characterize  the  discharge  of  his  official  duties,  and  being 
incompetent  and  inefficient     Stale  v.  Duhtth,  595. 

14.  What  Is  a  Sufficient  Cause  For  the  Removal  or  ah  Office*  Ie  a 
Question  For  the  Courts.    State  v.  Duluth,  595. 

15.  Charges  Against  an  Officer  in  Proceedings  For  His  Removal 
should  specify  the  causes  with  such  reasonable  detail  and  precision  as 
shall  inform  him  what  dereliction  of  duty  is  urged  against  him.  JSssE* 
v.  Duluth,  595. 

J6w  Power  to  Remove  Officers  at  Will  excludes  the  power  to  put  an 
officer  to  the  expense  of  a  trial  for  cause  and  have  charges  of  official 
misconduct  placed.before  the  public.     Speed  v.  Common  Council,  55$. 
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QMraumnmt  ft;  Mandamus,  1-8;  Municipal  CoBPomAnoBS,  4-C,  IS; 

PROHIBITION,  2,  ft;  RAILROADS,  9, 

OFFICIAL  BONDS. 
8m  Officers,  10. 

OPINION. 
8m  Ejectment,  1;  Sales,  ft. 

PARDON. 

!•  A  Pardon  Mat  Impose  Aht  Condition  that  the  governor  thinks 
proper,  provided  H  is  neither  immoral,  impossible,  nor  illegal.  8taU  ▼• 
Wolfer,  582. 

£»  A  Pardon  on  Conditio*  that  the  prisoner  take  up  and  maintain  hit 
residence  out  of  the  state  daring  the  balance  of  his  life  does  not  impose 
any  impossible,  immoral,  or  illegal  oondition.  Snoh  oondition  it  there- 
fore valid.    8laU  v.  Wolfer,  682. 

8L  After  a  Conditional  Pardon,  if  It  Is  Claimed  That  the  Pik- 
son  Pardon  id  Has  Not  Complied  With  the  Condition,  he  must  be 
brought  before  the  court  to  show  cause  why  execution  should  not  be 
awarded  on  his  original  sentenoe,  and  then  the  court  has  jurisdiction 
to  inquire  and  determine  whether  he  is  the  same  person  who  has  been 
pardoned,  and  if  so,  whether  he  has  violated  the  oondition  of  the  pardon. 
He  may,  on  his  part,  present  any  facts  constituting  an  excuse  for  non- 
performance of  the  strict  terms  of  the  oondition.  It  is  not  necessary 
that  he  should  be  proceeded  against  by  indictment  or  tried  by  a  jury. 
The  court  may,  if  it  chooses,  submit  to  the  jury  an  issue  as  to  whether 
or  not  he  is  the  prisoner  formerly  connoted  and  pardoned;  but  if  it 
is  found  or  admitted  that  he  is  the  same  person,  no  other  or  greater 
formalities  are  required  in  reiterating  the  sentence,  and  returning  him 
to  imprisonment  under  it,  than  when  he  was  brought  up  for  his  original 
sentence.    8taU  v.  Wolfer,  682. 

4  Arm  a  Conditional  Pardon,  thb  Prmoner  Cannot  Br  Recommit- 
ted to  the  State  Prison  Without  Ant  Hearing  or  adjudication  upon 
the  mere  order  of  the  governor,  who  has  sought  to  determine  ex  parU 
that  the  oondition  has  not  been  performed.    State  v.  Wolfer,  682. 

8ee  Habeas  Corpus,  2. 

PARENT  AND  CHILD. 
8m  Adoption;  Domicile,  2,  3;  Negligence,  t\  ft. 

PAROL  EVIDENCE. 
8m  Ranks,  1;  Evidence,  6\  7. 

PARTIES. 
8m  Judgments,  12. 

PARTITION. 
1.  PARTrnoN   Mat   Be  Drcrsbd  Whether   the   Title  Is  Legal  or 

Equitable.     Oort  v.  Dickinson,  67. 
S.  A  Suit  for  Partition   Should    Embrace   All  the  Lands   oi   tub 

CoTJUiAftTS,  and  if  one  of  ihem  has  mortgaged  a  par:  of  such  laud*   th« 
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other*  cannot*  by  their  bill  oC  partition,  compel  him  to  compensate  them 
for  their  interest  in  the  property  eo  mortgaged  The  mortgage  did  not 
affect  the  interest  of  the  eotenanti  not  parties  to  it,  and  the  petition 
ahonld  therefore  have  included  the  lands  mortgaged.    Gore  v. 

67. 

5.  Thb  Pact  That  Isoomnamxcm  ahd  Injury  Will  Rxsui/r, 

chief  be  entailed  by  a  partition,  or  that  a  division  may  be  embarrassed 
cannot  deprive  a  cotenant  of  his  right  to  partition.  Gore 
67. 

4  Partition  of  Lands  Adversely  Held  may  be  made  by  a  court  of 
equity  if  the  complainant  has  an  immediate  right  of  entry,  but  the  pro- 
bate or  chancery  court,  in  the  exercise  of  a  statutory  jurisdiction  to  sell 
land  for  distribution  or  equitable  diriaion,  cannot  proceed  if  such  lands 
are  adversely  held.     Gore  v.  Dickinson,  67. 

&  Jurisdiction  to  Maes  Pabtitiom  Is  Not  Oubtbd  by  an  allegation  in 
the  complaint  showing  that  there  are  conflicting  claims  of  title,  or  that 
the  property  is  adversely  held,  nor  by  an  allegation  that  the  common 
ancestor  of  the  parties  had  made  a  conveyance  which  was  invalid  for 
want  of  delivery,  and  a  prayer  that  such  deed  be  canceled.  Gore  w. 
Dickinson,  67. 

I  Adjfstijhi  BQjrrrrm— If  a  court  obtains  jurisdiction  in  a  suit  for  parti- 
tion it  wiU  ascertain  the  validity  and  extent  of  conveyances  made  by 
the  parties,  and  so  monld  its  decree  as  to  meet  all  equities  growing  out 
of  their  ownership  of,  and  relation  to,  the  property.  Gore  v.  Dickinson, 
67. 

7.  Aj>vbeo  Poasbbsiov.— -To  make  a  plea  of  the  statute  of  fifteen  ywars  a 
good  defense  to  a  suit  for  partition  it  must  show  a  holding  advemeiy  for 
fifteen  yean.     Ptden  v.  Covin*,  376. 

6.  Claim   Fob   lMPROvBiiENTs--CouifTBR0LArM   Fob   Rirrra.— Wbon,   in 

an  action  for  partition,  one  tenant  claims  reimbursement  for  improve- 
ments made  while  in  possession,  the  other  tenants  may  set  np  a  coun- 
terclaim for  rents  and  profits  due  them,  and  received  by  the  tsnant  in 
possession  prior  to  making  the  improvements,  and  the  court  must  take 
such  rents  and  profits  into  account  in  making  the  adjustment  Peden  v. 
Covins,  276. 
9l  Statute  or  Limitation s  or  Twenty  Years  is  not  applicable  to  an  action 
of  partition.     Peden  v.  Covins,  276. 

10.  Comkusionbbs'  Report— Variance,— A  motion  to  set  aside  the  report 
of  commissioners  in  partition  on  the  ground  of  a  variance  between  the 
description  of  the  land  in  the  order  for  partition  and  the  description  in 
the  report  of  the  commissioners  is  properly  refused,  unless  such  variance 
affirmatively  appears  of  record.    Peden  v.  Covins,  276. 

11.  Trial  by  Jury. — When,  in  an  action  for  partition,  issues  are  joined 
on  a  cross-complaint  demanding  an  accounting  between  the  tenants, 
and  involving  matters  of  exclusive  equitable  jurisdiction,  triable  by  the 
court  alone,  a  demand  for  a  trial  of  the  whole  case  by  a  jury  is  properly 
refused.    Peden  v.  Cavms,  276. 

See  Cotenancy,  9. 

PARTNERSHIP. 

1.  What  Constittttks.  — A  partnership  is  the  contract  relation  subsisting 
between  persons  who  have  combined  their  property,  labor,  and  skill  in 
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an  enterprise  or  business,  at  principals,  for  the  purpose  of  Joint  profit. 
Spaulding  ▼.  Stubbing*,  888. 
9L  What  Constitutes— Death  of  Partner  as  Amoraro  Liability. 
A  contract  between  two  parties  reciting  that  one  has  loaned  the 
other  a  certain  sum  of  money  which  he  agrees  to  repay  in  five  years 
with  the  highest  legal  rate  of  interest  annually,  and  also  reciting  that 
the  borrower  is  engaged  in  carrying  on  a  certain  business,  and  obligat- 
ing him  to  keep  correct  account  books,  open  at  all  times  to  the  inspec- 
tion of  the  other,  and  to  pay  the  latter  one-half  of  the  net  profits, 
constitutes,  as  between  the  parties  a  contract  of  partnership,  especially 
if  the  lender  thereafter  makes  further  advances,  and  to  some  extent 
assumes  active  management  of  the  business;  and  the  liability  of  the 
lender  as  a  partner  is  not  terminated  by  the  death  of  the  borrower, 
when  the  business  is  continued  by  his  administrator  with  the  full 
knowledge  and  consent  of  the  lender  who  continues  to  make  advauces 
and  carry  it  on.     Spaulding  v.  Stubbing*,  883. 

3.  Cotenants. — Partnership  Agreement  between  cotenants  to  drill  oil 

wells  on  the  common  property,  each  to  pay  one-half  of  the  expense  of 
producing  and  pumping  the  oil,  to  be  run  into  pipe  lines  serving  the 
district  and  there  credited  one-half  to  each  of  them,  does  not  constitute 
a  partnership  between  them.     Butler  Sav.  Bank  v.  Osborne,  665. 

4.  A  Partnership  Mat  be  Formed  bt  Parol  to  Deal  in  Real  Estate- 

Fountain  v.  Menard,  617. 

See  Cotenancy,  1-3;  Execution,  6,  7. 

PATENTS. 
See  Surveys,  3. 

PAYMENT. 

1.  What  Is  Not. — m  agreement  that  defendant  would  sell  and  plain- 
tiff buy  certain  property,  and  that  a  promissory  note  theretofore 
given  by  defendant  to  plaintiff  should  be  received  in  part  payment  of 
the  purchase  price,  does  not,  though  such  property  is  tendered  to  plain- 
tiff, constitute  a  payment  of  such  note,  and,  therefore,  is  no  defense  to 
an  action  thereon.  8uch  agreement  is  not  itself  a  satisfaction  of  the 
note,  nor  is  it  a  new  contract  substituted  for,  and  entitling  defendant 
to,  the  note.     Haye*  v.  Allen,  474. 

%  What  Is  Not.—- The  Giving  or  a  Note  and  a  Chattel  Mortgage 
by  a  debtor  to  his  creditor  will  not  be  presumed  to  be  in  payment  of 
a  pre-existing  debt  to  the  extent  of  the  note  and  tftortgage,  and 
though  they  are  assigned  as  collateral,  and  are  foreclosed  by  such 
assignee,  there  is  no  presumption  that  the  mortgagor  is  entitled  to  be 
credited  the  amount  of  his  note  or  any  ether  earn  in  the  absence  of  all 
evidence  as  to  the  amount  realized  on  the  foreclosure,  and  as  to  the 
Talue  of  the  property  mortgaged.     Baker  v.  Baker,  776. 

SeeAofeNor,  1,  2;  Release, 

PENALTY. 
See  Damages,  6,  7. 

PERSONAL  PROPERTY. 
See  Assignment  fou  tme  Be.sefit  or  Creditors;  Fixtures,  3. 
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PHYSICIANS  AND  SURGMEOHS. 
8m  Witnesses,  2,  8. 

PLATS. 
8m  Boundaries,  8-10. 

PLEADING. 

L  A  CoMFLAnrp  Mcst  Be  Construed  according  to  its  general  scope 
and  tenor,  as  appears  from  the  averment*,  and  the  prayer  does  not 
control  and  determine  its  sufficiency.  If  the  trial  court  has  placed  a 
reasonable  construction  upon  averments,  which  might  bear  two  con- 
structions, the  appellate  court  is  always  disposed  to  adhere  to  the  con* 
strnction  of  the  trial  court.     Comegys  v.  Emtrkk,  245. 

%\  Issuance  or  Execution. — An  allegation  in  a  complaint  that  on  a  cer- 
tain day  execution  was  in  due  form  issued  upon  a  certain  judgment  to 
the  sheriff^  and  duly  returned  by  said  sheriff  wholly  unsatisfied,  suf- 
ficiently shows  that  legal  execution  has  been  issued  on  such  judgment 
and  returned  unsatisfied.'    Pier*toff  v.  Jorge*,  881. 

H  Remedy  at  Law— Demurrer  Orb  Ten  us. —When  the  subject  mat- 
ter of  an  action  is  of  equitable  cognizance,  a  demurrer  ore  touts  does 
not  go  to  the  point  that  the  plaintiff  has  an  adequate  remedy  at  law, 
bnt  only  raises  the  question  whether  the  complaint  states  a  cause  of 
action  in  equity.    Pitrstoff  v.  Jorge*,  881. 

4.  A  Bad  Reply  Is  Good  to  a  Bad  Answer,  and  it  is  not  error  to  overrule 
a  demurrer  to  such  reply.     Peden  v.  Caving  278. 

6,  Practice  ih  Equity.— A  Supplemental  Bill  may  be  filed,  or  a  bill  may 
be  amended,  by  alleging  matters  occurring  after  the  commencement  el 
a  suit,  so  as  to  present  facts  which  will  enlarge  the  extent,  or  change  the 
kind,  of  relief,  but  not  to  aid  an  original  bill  prematurely  filed,  by  assert- 
ing a  cause  of  action  which  has  become  perfect  since  suit  was  brought, 
there  being  at  that  time  no  cause  of  action  in  favor  of  the  complainant. 
Bernard  v.  TopUto,  486. 

C  Judgments— "  Duly  Given  or  Made."— Under  a  statute  providing 
that  in  pleading  a  judgment  of  a  court  of  special  jurisdiction,  it  shall 
not  be  necessary  to  state  the  facts  conferring  jurisdiction,  but  such 
Judgment  may  be  stated  to  have  been  duly  given  or  made,  an  allegation 
that  plaintiff  recovered  a  judgment  against  defendant,  and  that  it 
duly  docketed,  is  equivalent  to  an  allegation  that  such  judgment 
'•duly  given  or  made."    Pierstoff  v.  Jorge*,  881. 

*•  Conflict  or  Laws— Pleading  Statutes  or  Another  State.— A  plea 
averring  that  certain  designated  persons  of  the  state  of  Iowa,  in  con- 
formity with  the  laws  thereof,  made  and  delivered  two  instruments  in 
writing  in  words  and  figures,  to  wit,  sufficiently  avers  the  laws  of  that 
state  as  a  matter  of  pleading.  Consolidated  Tank  Lm*  Co,  v.  Collier. 
181. 

tw  Extrinsic  Matters. — Ik  Determining  the  Validity  or  a  Plead- 
xno  it  is  not  competent  for  the  court  to  consider  any  thing  which  does 
not  appear  on  the  record.     Hanover  etc.  In*.  Go.  v.  Brown,  888. 

eV  An  Improper  Departure  in  Pleading  Takes  Place  When  the  dec- 
laration is  upon  a  policy  of  insurance  to  enforce  a  contract  liability 
to  the  plaintiff,  and  the  replication  brings  forth  a  new  and  distinct 
cause  of  action,  founded  on  several  assignments  of  claims  for  oontribn- 
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tfon  alleged  to  be  due  to  other  insurance  companies.     Hanover  etc  /«*- 
Co.  v.  Brown,  386. 

10.  Ah  Injury  to  thb  Landlord's  Reversion  it  disclosed  by  %  plead- 
ing which  avers  acta  done  by  the  defendant  constituting  an  injury  to- 
the  freehold.  There  need  not  be  any  formal  statement  that  the* 
reTersion  was  injured.     Arneson  v.  Spawn,  783. 

11.  Pleading  Fraud  in  Transfers  of  Property.— An  allegation  that a\ 
transfer  was  made  with  intent  to  defraud  creditors  of  the  grantor,  and 
that  the  grantee  well  knew  the  intention  of  the  transfer,  is  a  sufficient 
averment  of  fraud  to  support  an  attack  upon  such  transfer  as  fraud- 
ulent, although  there  is  no  allegation  that  the  grantor  had  no  other  prop- 
erty subject  to  execution.     Probert  v.  McDonald,  796. 

11.  Referring  to  Documents.— A  Paper  Cannot  Be  Incorporated  tjs- 
a  Pleading  by  reference  to  it.  If  it  is  desirous  to  show  to  the  court- 
the  contents  of  a  paper,  this  may  be  done  by  exhibiting  it,  or  by  aver- 
ring the  legal  effect  of  its  contents.  Hanover  etc  Ins,  Co,  v.  Brown,. 
886. 

13.  Practice. — Irrelevant  defense  of  a  character  that  may  embarrass  and) 
prejudice  the  plaintiff  in  preparing  for  trial  and  maintaining  his  action* 
should  be  stricken  out  on  motion.  National  Distilling  Co.  v.  Cream* 
City  Importing  Co.,  902. 

14.  Amendment. — When,  in  ejectment,  defendant's  abstract  of  title  omits* 
matter  material  and  relevant  to  the  defense,  the  court  should  permit  am 
amendment  thereof  to  include  the  omitted  matter  upon  such  term* 
as  are  fair  and  just.    Meade  v.  Clarke,  669. 

See  Appeal,  7,  9;  Estoppel,  2;  Fraudulent  Conveyances,  8;  Indict- 
ment; Insurance,  16;  Malicious  Prosecution,  2,  3;  Master  axd> 
Servant,  13,  16;  Negligence,  9;  Railroads,  26,  27. 

PLEDGE. 

1.  Stocks — Con  version— Ratification".  —When  stocks  pledged  as  collateral 
for  the  payment  of  a  note  are  sold  by  the  pledgee  without  authority 
before  the  maturity  of  the  debt,  and  the  pledgor  fails  to  repudiate  the* 
sale  or  treat  it  as  a  conversion,  and  credits  the  proceeds  as  a  payment 
on  the  note,  his  act  is  an  irrevocable  ratification  and  adoption  of  the? 
sale.     Dimock  v.  United  States  Nat  Bank,  643. 

%  Stocks — Conversion — Remedy. — When  stocks  pledged  as  collateral  for 
-  the  payment  of  a  note  are  sold  by  the  pledgee  before  maturity  of  the  debt,, 
the  pledgor  may  either  ratify  the  sale  and  claim  the  proceeds,  treat  the> 
sale  as  a  conversion,  and  require  the  pledgee  to  replace  the  stock,  re- 
place it  himself,  and  charge  the  pledgee  for  the  loss,  or  recover  the* 
advance  in  the  market  price  up  to  a  reasonable  time  within  which  to* 
replace  after  notice  of  the  sale,  or  he  may  hold  the  pledgee  for  a  breach, 
of  his  duty  to  keep  the  security  until  the  maturity  of  the  debt,  and 
recover  as  damages  the  value  of  the  security  at  that  time.  Dimock  v» 
United  States  Nat.  Bank,  643. 

S.  A  Pledge  Remains  Valid  Though  thb  Pledged  Property  Is  Give* 
Into  the  Possession  of  Another  Having  No  Knowledge  of  Such 
Pledge,  in  whose  name  it  is  shipped,  directed  to  the  pledgors  as  as- 
signees, if  an  agent  of  the  pledgee  remained  in  charge  of  the  property 
during  its  transportation,  and  it  was  never  in  fact  restored  to  that 
possession  of  the  pledgors.     Cooley  v.  Minnesota  etc.  By.  Co.,  609, 
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4.  A  Pledge  Is  Nor  Terminated  bt  ▲  8alb  or  thb  Plsdoed  Pbopisttto 
the  Pledgke  so  that  a  garnishment  levied  titer  the  pledge,  and  before 
the  sale,  takes  precedence  orer  the  righto  of  the  pledgee  under  the  pledge. 
Cmrffljr  *.  Minnesota  efc.  £|r.  Co.,  000. 

8m  Attachment,  5;  Negotiable  Instruments,  8. 

POSSESSION. 
Bee  Abysms*  PoasssnoN;  Fisheries,  2.  Pledge,  3;  Trespass, 

POWERS, 
flea  Insurance,  4. 

PREMIUMS. 
8m  Insurance,  1, 12,  IS,  17, 18,  SI. 

PRESCRIPTION. 
8m  ifinm  Possession,  9, 11;  Dedication,  1;  Bquht,  4, 

PRBSUMPTION. 

8m  Adthrsb  Possession,  2;  Damages,  1;  Deeds,  S;  Execution,  1,  %  Hus- 
band AMD  Win,  1,  3;  Negligence,  4;  Railroads,  28;  Wills,  %  3L 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRIVITY. 
8m  Contracts,  6,  7. 

PRIVILEGED  COMMUNICATIONS. 

8m  ATTORNEY  AMD  CLIENT;  LlBEL,  &. 

PROCESS. 

fsotragROElAL  Process.  —Hie  process  of  courte  of  justice  can  nerer  be 
for  inquisitorial  purposes,  or  for  oppression,  and  snoh  on  be 
JsMbmIt.  Circmt  Judge,  636. 

8m  Attachment,  1;  Marriage  and  Diyobob,  6, 

PROHIBITION. 

<!•  Tmb  Writ  or  Prohibition  Lies  to  prohibit  the  exeroise  by  an  lures  ku 
tribunal  er  effioer  of  judicial  powers  with  which  ho  m  not  lsgsil  J  ▼satnd, 
and  to  prevent  actions  in  excess  of  the  jurisdiction  conferred  by  law, 
and  not  to  regulate  or  control  the  manner  in  which  a  lawful  jurisdiction 
■hall  be  exercised.    8jmd  t.  Common  OotmcU,  666. 

<9L  Officers—  Remotal  or— Writ  of  pRomrBinoir.— The  officer  or  body  opon 
whose  the  stats  has  conferred  power  to  romoTO  municipal 
not  ast  hi  a  purely  political,  administratiTe,  or  legislatiTe 
Such  effioer  or  body  acts  in  a  qyatk  judicial  capacity,  and  its  inolhud  of 
proosdure  must  be  quad  judicial  in  its  character.  Hence,  such  office* 
or  body  becomee  an  inferior  judicial  tribunal,  amenable  to  the  writ  of 
prohibition,  when  acting  in  excess  of  the  jurisdiction  conferred,  Opens' 
v.  Common  Council  655, 
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3.  Officers.  -Writ  of  Prohibition  Does  Not  Lib  to  tat  the  title  of  a  de 
facto  judicial  officer.     In  re  Radlt  918. 

PROMISSORY  NOTES. 
See  Negotiable  Instrument*. 

PROOFS   OF  LOSS. 
See  Insurance,  11,  35. 

PUBLIC  LANDS. 

1.  Highways  Thereon.— The  act  of  Congress  providing  "that  a  right 
of  way  for  the  construction  of  highways  orer  public  lands  not  reserved 
for  public  use  is  hereby  granted,"  and  the  act  of  the  legislature  of 
this  .state  declaring  that  all  section  lines  shall  be  and  are  public 
ways  as  far  as  practicable,  and  that  the  public  highways  along 
section  lines  shall  be  sixty-six  feet  wide,  taken  from  each  side  of  such 
lines,  together  constitute  as  to  lands  along  the  section  Hues  an  express 
public  grant  and  dedication  for  highway  purposes,  and  a  subsequent 
settler  upon,  and  purchaser  of,  such  land  receives  his  title  in  subordina- 
tion to  the  right  of  the  public  to  use  the  land  adjacent  to  the  section 
lines  as  a  public  highway.      Wells  v.  Pennington  County,  768. 

S.  A  Settler  on  the  Public  Lands  Acquires  No  Vested  Rights  Therein 
until  he  has  entered  the  same  at  the  proper  land-office,  and  obtained 
a  certificate  of  entry.  Before  then  the  land  is  subject  to  the  absolute 
disposing  power  of  Congress.      Well*  v.  Pennington  County,  758. 

3.  Settlement  on  the  Public  Lands  Confers  No  Rights  as  against  the) 
government  or  its  grantees.     Wells  v.  Pennington  County,  758. 

See  Grants;  Surveys. 

QUIETING  TITLE. 

See  Equity,  4. 

QUO  WARRANTO. 

Otttcb  ahd  Officers — Mandamus  to  Contest  Election.  —Quo  Warranto 
is  the  proper  proceeding  by  which  to  contest  an  election.  It  cannot  be 
contested  by  mandamue.    State  v.  Oate*,  912. 

See  Mandamus,  2. 

RAILROADS. 

1.  Consolidation; — When  one  railroad  is  consolidated  with  another,  or 
others,  under  a  new  name,  it  ceases  to  exist  as  a  corporation.  Berry  v. 
Kansas  City  etc  R.  R.  Co.  871. 

S.  Consolidation  — Liabilities.— When  two  or  more  railroad  companies 
are  consolidated  under  the  statutes  of  a  state,  the  new,  or  consolidated, 
company  is  answerable  for  the  obligations  of  the  old,  or  constituent, 
company,  or  companies,  including  torts,  in  the  absence  of  all  evidence 
or  stipulations  to  the  contrary.     Berry  v.  Kansas  City  etc  R.  R.  Co,,  ft71« 

JL  Sdhvaci  Water— Railroad  Embankment.— A  railroad  company  may 
lawfully  protect  its  right  of  way  against  the  flow  of  surface  water  by  build* 
tag  an  embankment  thereon,  and  it  is  not  liable  in  damages  to  an  adjoin- 
ing owner  whose  land  is  overflowed  from  an  accumulation  of  surface 
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water  caused  by  such  embankment  Sdward§  v.  Charlotte  etc  JF.  R.  Co., 
746. 

4.  8ceface  Water— Rights  of  Railway  Company. — A  railroad  company 
baa  the  same  rights  aa  a  private  landowner  to  protect  its  right  of  way 
against  the  flow  of  surface  water.  Edwards  v.  Charlotte  etc  R.  R.  Cc, 
746. 

•»  EmAHmijrrs— Liability  Foe  Surface  Water.— A  railroad  company 
which,  for  the  purpose  of  properly  constructing  its  roadbod  on  its  owe 
right  of  way,  takes  earth  from  one  part  of  its  premises  and  uses  it  upon 
such  roadbed,  thus  leaving  an  excavation  or  ditch  along  each  side  of 
it,  this  being  the  ordinary  way  of  constructing  railroads  in  prairie 
countries,  is  not  liable  to  an  adjoining  landowner  for  injuries  caused 
by  an  accumulation,  or  the  prevention  of  an  accumulation,  of  surface 
water  noes  tinned  by  snob  embankment.  Missouri  Pac  Rg.  Co*  v. 
2fe0tt>*44. 

6>  Liability  Foe  Surface  Water. — A  railroad  company  is  not  compelled 
to  construct  a  culvert  upon  its  own  land  to  carry  off  surface)  water* 
Missouri  Pac  Ry.  Co,  v.  Reirfro,  344. 

7.  Liability  For  Surface  Water,— The  fact  that  a  railroad  company 
raises  an  embankment  upon  its  own  land  which  prevents  the  surface 
water  falling  and  running  upon  the  land  of  an  adjoining  owner  from 
running  off  such  land,  and  causes  it  to  accumulate  thereon,  to  its  dam- 
age, gives  to  the  latter  no  cause  of  action  against  the  former,  nor  is 
the  rule  ohanged  by  the  fact  that  a  cnlvert  could  have  been  made  under 
such  embankment  sufficient  to  have  afforded  an  outlet  for  ail  surface 
water,  nor  by  the  fact  that  a  cnlvert  placed  therein  was  insufficient  to 
afford  such  outlet     Missouri  Pac  By.  Co.  v.  Ren/ro,  344. 

t,  Liability  for  Killing  Stock— Notice  of  Claim.— A  letter  from  an 
owner  to  a  railroad  company  notifying  it  of  the  killing  of  his  stock 
by  its  train,  of  the  time  and  place  of  the  killing,  and  requesting  to  be 
informed  as  soon  as  possible  what  the  company  would  pay  him  for  the 
stock,  is  admissible  as  evidence  of  notice  and  claim  for  damages  under 
u  statute  making  railroad  companies  liable  for  failure  to  erect  and  main- 
tain proper  fences  and  guards  to  exclude  stock  from  their  trucks, 
although  such  letter  fails  to  state  the  amount  of  damage  claimed. 
Another  letter  stating  the  amount  claimed  is  also  admissible  in  evi. 
denec,  although  it  was  not  written  until  some  time  after  the  killing, 
and  contained  an  offer  to  take  less  than  the  owner  believed  hiutgelf 
entitled  to.  The  letters  together  constitute  ample  notice  and  presenta- 
tion of  the  claim.    Jacksonville  etc  Ry.  Cc  v.  Harris,  127. 

9.  Liability  for  Stock  Killing — Notice  of  Claim  to  Aqeht  or  Con- 

FAiCY. — It  cannot  be  assumed,  as  matter  of  law,  that  the  general 
attorney  of  a  railroad  is  not  a  general  agent  or  officer  thereof  for  the 
purpose  of  notification  and  presentation  of  a  claim  for  stock  killed  by 
the  company,  in  the  absence  of  any  attempt  by  it  to  show  that  he  warn 
not  such  officer  or  agent,  or  any  objection  to  proof  of  demand  upon  him 
on  the  ground  that  he  was  not  a  proper  representative  of  the  company. 
Jacksonville  etc  Ry.  Co.  v.  Harris,  127. 

10,  Liability  fob  Killing  Stock— Sufficiency  of  Complaint.— A  com- 
plaint alleging  that  a  railroad  company  did  not  maintain  fences  an  the 
sides  of  its  road  sufficient  to  exclude  livestock  therefrom,  and,  for  want 
of  such  fences,  two  horses  of  plaintiff,  without  negligence  on  hie  part. 
strayed  and. went  upon  the  railroad  at  a  certain  place  not  at  a  croenintv 
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and  where  such  fences  were  necessary,  and  were  there  killed  by  a  cer- 
tain engine  belonging  to  such  oompany,  giving  the  value  of  the  horeee 
so  killed,  ie  good  and  sufficient  aa  againit  a  motion  for  arreet  of  judg- 
ment on  the  ground  that  the  complaint  doea  not  show  that  the  damage 
was  caused  by  a  failure  to  ereot  and  maintain  fences  or  atockguards. 
Jacksonville  etc.  Ry.  Co.  v.  Hani*,  127. 

U.  CoEfTBuanow  or  Fenci  Law,  and  Liability  Thk&bundbjl— The 
general  requirement  of  the  Florida  railroad  fence  law  is  the  erection 
and  maintenance,  by  corporations  and  persona  operating  railroads,  of 
substantial  fenoes  on  both  sides  of  the  railroad  traok,  and  the  fencea 
■mat  be  sufficient  to  exclude  all  livestock  from  the  road,  or  at  least 
such  stock  as  is  not  shown  to  be  breachy,  with  the  limitation  that  in 
lieu  of  fences,  stockguards  shall  be  erected  and  maintained  at  public 
crossings,  and  at  such  other  crossings  aa  may  be  necessary  for  the  use 
of  owners  or  tenants  of  land  adjoining  a  railroad.  A  failure  to  main- 
tain such  fencea  or  guards  makes  the  company  liable  for  damage  by  its 
engines  or  cars  to  livestock  caused  by  such  failure.  Where  there  is  no* 
crossing  of  the  character  indicated  the  duty  is  to  maintain  a  fence  of 
the  character  named,  and,  as  between  the  owner  of  stock  and  the  com- 
pany, a  gap  and  baza  are  regarded  aa  a  fence,  and  must  be  kept  in  the 
condition  necessary  for  excluding  and  turning  stock.  If  the  company 
has  erected  a  sufficient  fence,  and  it  is  thrown  or  broken  down  without 
the  company's  knowledge,  or  by  the  act  of  God,  or  by  strangers,  with- 
out the  company's  knowledge  or  consent,  the  law  accords  to  the  company 
a  reasonable  time  for  ascertaining  the  fact,  and  restoring  the  fence,  and 
if  any  damage  is  caused  by  the  fence  being  thus  down  before  there  has 
been  a  reasonable  time  or  opportunity  for  restoring  it,  after  being 
aware  of  its  being  down,  or  for  learning  of  its  being  down,  and  restoring 
it,  the  company  is  not  liable,  and  the  same  rule  applies  when  bars  or 
gates  are  left  open  without  the  company's  knowledge,  consent*  or 
fault.     Jacksonville  etc  Ry.  Co.  v.  Harris,  127. 

ML  Liability  tor  Killing  Stock.— When  a  gap,  with  bars,  in  a  railroad 
fenoe  not  at  a  crossing  is  used  with  the  knowledge  of  the  company  by 
persons  hauling  and  supplying  it  with  wood  under  contract,  and  the 
bars  are  left  down  by  such  persons,  and  livestock  pass  through  the  gap 
and  are  killed  by  the  company's  train,  the  parties  so  leaving  the  bars 
down  cannot  be  regarded  as  strangers  to  the  company.  Their  acta 
must  be  deemed  the  acts  of  the  company,  and  it  is  liable  for  the  dam- 
age resulting  to  the  owner  of  the  stock.  Jacksonville  etc.  By.  Co.  v. 
Harris,  127. 

1&  Limitation  on  Rights  or  Passbnqjeb.— A  person  who  purchases  a 
railway  ticket  to  a  certain  place,  and  takes  his  seat  in  a  particular 
train  that  goes  to  his  destination,  cannot,  if  the  ticket  specifies  that  it  ia 
"not  good  to  stop  off  en  route,"  without  permission  of  the  railway  com- 
pany, while  the  train  is  reasonably  pursuing  the  duty  of  the  carrier, 
leave  it  and  take  another  train  and  complete  his  journey  under  the  same 
contract.  His  contract  is  entire,  and  neither  he  nor  the  company  can 
be  required  to  perform  it  in  fragments.  Pennsylvania  R.  &  Co.  v. 
Parry,  654. 

14.  Tickets — Regulations.— A  railway  ticket  is  a  mere  token  that  fare 
has  been  paid,  and  that  the  passenger  has  the  right  to  be  carried  to  the 
destination  it  indicates  according  to  the  reasonable  regulations  of  the 
conpany.     Such  regulations,   at  least  so  far  as  they  are   known  to- 
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the  passenger,  enter  Into  the  contract  of  carriage,  and  it  u  hii  duty  to 
conform  to  them.  Such  tioket  need  not  fully  aet  oat  the  contract  of  car- 
riage. Pennsylvania  R.  R,  Co.  r.  Parry t  654. 
16.  Duty  or  Conductor  to  Protect  Passenger  Fbom  Illegal  Arrest.— 
When  a  railroad  detective  officer  telegraph*  to  a  conductor  on  a  train, 
so  hare  two  described  passengers  arrested  at  a  certain  station,  and  the 
telegram  m  received  by  the  baggage  master  at  such  station,  who  calls 
policemen  to  await  the  arrival  of  the  train,  and  such  policemen  upon 
its  arrival  enter  the  train,  and  the  conductor,  upon  receiving  the 
telegram,  points  out  a  passenger  as  the  one  to  be  arrested,  if  it  tran- 
spires that  the  passenger  arrested  is  not  the  person  intended  by  the 
telegram  it  is  a  question  for  the  jury  to  determine,  in  an  action  against 
the  company  to  recover  for  such  arrest,  whether  the  conductor  took  an 
unwarranted  part  in  the  illegal  arrest,  or  whether  he  properly  per- 
formed his  duty  in  relation  to  the  protection  of  the  passenger.  Dugaam 
v.  Baltimore  etc.  R.  R.,  672. 

16.  Power  of  Conductors— Protkctiow  to  Passengers,— A  railroad  con- 
ductor has  general  power  and  control  over  his  train  and  all  persons 
on  it,  with  authority  to  compel  observance  of  the  regulations  of  the 
company,  to  preserve  order,  and  to  employ  the  whole  force  of  train- 
men and  of  passengers  willing  to  assist  for  these  purposes.  These 
powers  involve  the  correlative  duty  to  protect  passengers,  not  ouly  from 
injury  by  negligence  or  accident,  but  also  from  violenoe  and  illegal 
annoyance  or  interference  by  other  parties,  but  he  is  not  required  to 
enter  into  a  contest  with,  or  pot  himself  in  opposition  to,  officers  of  the 
law,  and  if  he  merely  stands  by,  without  taking  part  in  the  arrest  of  a 
passenger  by  known  policemen,  he  is  not  necessarily  bound  to  inquire 
into  their  authority,  or  to  assert  his  own  against  it,  Dttggan  v.  Balti- 
more etc  R.  J?.,  672. 

17.  Ejection  or  Passengers— Damages, — A  passenger  on  a  railroad  who 
receives  a  check  from  the  conductor  on  the  surrender  of  his  ticket, 
and  then  goes  into  another  car,  where  his  fare  being  again  demanded 
he  fails  to  produce  his  check,  claiming  that  none  was  given,  and  upon 
his  refusal  to  go  into  the  other  car  for  identification  is  ejected  from  the 
train  cannot  recover  therefor.     Lucas  v.  Michigan  etc.  &  R.  Co.,  517. 

18.  Ejection  or  Passenger— Exemplary  Damages.— A  passenger  on  a 
railroad  train  Who  receives  no  check  on  surrendering  his  ticket,  and 
then  goes  into  another  oar,  where  his  fare  being  again  demanded  he 
he  informs  the  conductor  of  the  facts,  and  offers  to  go  into  the  other 
oar  for  identification,  which  offer  the  conductor  refuses  to  accept 
ejecting  him  from  the  train  on  a  dark  night  remote  from  his  home  or 
a  station  is  entitled  to  recover  not  only  actual  damages  but  also  addi- 
tional damages  for  Whatever  injury  to  his  feelings  or  of  indignity,  pain, 
and  disgrace  such  conduct  tends  to  produce  in  view  of  the  time,  place, 
and  circumstances;  but  it  is  error  to  instruct  the  jury  that  he  is  entitled 
to  exemplary  damages  without  explaining  that  term*  Lncas  r.  Jfiefti- 
gan  eft.  R*  R.  Co.,  617. 

19.  CahIhkm-. Niolmrnoi— Duty  of  Pass*ng*b  to  AUtictfat*  Dange* 
Fkom  Runaway  Horse, — A  passenger  entitled  to  safe  transportation, 
over  a  railroad  and  connecting  ferry,  who,  upon  invitation  from  the> 
railroad  company,  passes  from  the  ferryboat  by  a  vehiole-way,  and 
while  so  doing  is  struck  and  injured  by  a  wild  and  uncontrolled  run- 
away horse  belonging  to  the  company,  is  not  guilty  of  contributory 
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negligence  so  as  to  prevent  recovery.  In  suoh  otie  the  passenger  is  not 
bound  to  anticipate  the  career  of  such  horse.  Watson  v.  Camden  etc 
A  R.  Co.,  624. 

SO.  Approaches  to  Depots.— As  to  passengers  or  persons  with  a  bona  fide 
intention  of  taking  a  train,  railroad  companies  are  required  to  exercise 
an  extraordinary  degree  of  care  in  making  and  keeping  up  safe  approaches 
to  their  passenger  depots.     Johns  v.  Charlotte  etc.  R.  R.  Co.,  709. 

21.  Negligence  —  Station  Approaches,  —  A  railway  carrier  is  liable  for 
negligence  in  its  construction  or  maintenance  in  repair  of  its  station 
approaches,  station  buildings,  and  station  platforms,  and  for  its  failure 
to  adequately  light  them.    Johns  v.  Charlotte  etc  R.  R.  Co.,  709. 

SSL  Depot  Approaches— Negligence. — A  railway  company  holding  out  an 
invitation  to  persons  wishing  to  take  passage  in  its  cars  by  day  or  night, 
to  reach  such  oars,  and  embark  thereon,  by  crossing  a  high  trestle  used 
as  a  bridge,  is  required  to  exercise  extraordinary  care  to  prevent  injury 
to  such  persons,  and  is  liable  for  slight  negligence,  Johns  v,  Charlotte 
etc.  R.  R.  Co.,  709. 

St.  FsLLow-ssirvAMTS.-^A  railroad  company  it  not  liable  to  one  of  its) 
agents  for  an  injury  arising  from  the  negligence  of  another  competent 
agent.    Jenkms  v.  Richmond  etc.  R.  R.  Co.,  750. 

84.  Fellow-servants — Who  Are. — A  conductor  on  a  freight  train  and  an 
assistant  fireman  on  a  following  freight  train,  both  belonging  to  the 
same  company,  are  fellow-servants,  and  take  the  risk  of  each  other's 
negligence.    Jenkms  v.  Richmond  etc  R,  R,  Co.,  750. 

96.  Fellow-servants. — A  railway  company  which  furnishes  a  safe  track 
and  competent  servants  is  not  liable  for  the  result  of  a  collision  arising 
from  its  track  being  temporarily  dangerous  at  the  time  by  the  omis- 
sion of  its  servant  to  give  the  usual  and  necessary  notice  of  an  ob- 
struction thereon  to  a  fellow-servant  on  an  approaching  train,  which 
results  in  an  injury  to  such  fellow-servant.  Jenkins  v.  Richmond  etc 
R.  R.  Co.,  750. 

26.  Master  and  Servant— Negligence— Sufficiency  of  Complaint.— In 
an  action  by  a  brakeman  against  a  railway  company  to  recover  for  personal 
injuries  caused  by  a  defective  lantern  it  must  be  alleged  and  proved 
that  the  defect  was  known  to  the  company,  or  was  such  as,  with  rea- 
sonable diligence,  it  ought  to  have  been  known.  Pennsylvania  Co.  v« 
Congdon,  251. 

17.  Master  and  Servant— Negligence— Sufficiency  of  Complaint.  —In 
an  action  by  a  brakeman  against  a  railroad  company  to  recover  for  injury 
caused  by  reason  of  a  defective  lantern  furnished  him  by  the  company 
for  his  necessary  use  in  the  discharge  of  his  duty,  but  kept  in  his  cus- 
tody, a  complaint  showing  that  the  brakeman  knew,  or  ought  to  have 
known,  of  the  defect,  and  failing  to  allege  that  the  company  knew,  or 
ought  to  have  known,  with  the  exercise  of  proper  diligence,  of  the  defect, 
is  insufficient,  notwithstanding  a  general  allegation  that  the  defect  was 
unknown  to  the  brakeman.     Pennsylvania  Co.  v.  Congdon,  251. 

28.  Master  and  Servant — Negligence— Presumption.— It  will  be  pre* 
sumed  that  a  brakeman,  eighteen  years  of  age,  who  had  been  in  the  rail- 
road service  three  months,  had  sufficient  skill  and  experience  to  know 
that  a  lantern,  constantly  used  by  him,  would  go  out  because  not  prop- 
erly guarded  from  the  wind,  so  as  to  charge  him  with  knowledge  of  its 
condition,  and  the  duty  to  inform  the  oouipA..j  thereof.  Pennsylvania 
Co.  v.  Conydon,  251. 
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&  NciiAitcm— -OwTRUcnow  o»  Steeet— Right  op  Private  Owveb  to 
Recover.— The  use  of  a  street  by  a  railroad  company  in  soon  manner  at 
to  completely  obstruct  travel  with  teams  thereon,  and  to  entirely  de- 
stroy its  nee  as  a  public  highway,  constitutes  a  public  nuisance  if  with- 
out permission  or  authority.  To  entitle  a  private  owner  to  recover  for 
-such  nuisance,  it  must  appear  that  he  has  suffered  some  special  or  pecul- 
iar damage,  differing,  not  merely  in  degree,  but  in  kind,  from  that 
which  is  deemed  common  to  all,  but  a  complaint  by  snob  owner  alleg- 
ing such  special  and  peculiar  damage  in  the  loss  of  business,  mocese  to, 
or  egress  from,  his  property,  and  value  thereof,  states  a  good  cause  of 
action.     Evans  ▼.  Chicago  etc  Ry.  Ok,  908. 

em.  Omieihjuov  ot  Street. — An  instrument  granting  a  railroad  company 
the  right  to  construct,  maintain,  and  operate  its  road  in  the  street  hi 
front  of  the  grantor's  lot,  "as  the  same  was  at  the  date  of  said  instru- 
ment constructed,**  does  not  give  the  company  any  right  thereafter  to 
destroy  such  street  as  a  publio  highway  in  front  of  snob  lot  ftmui  v. 
Chicago  efc.  Rg.  0©.,  908. 

U.  Obstruction  ov  Street. — A  railroad  company  cannot  monopolise  a 
street  in  derogation  of  the  publio  or  private  am  to  which  it  has  been 
applied.  8uoh  use  of  the  street  is  a  nuisance,  and  may  be  abated  as 
such.     Evans  v.  Chicago  He.  Eg.  Co.,  908. 

S&  Negligence.  — The  Continuing  or  the  Drtvee  of  a  &rBBET-cam  to 
Keep  Up  Its  Speed  and  to  Keep  Souedihg  a  Gonq  when  it  is 
obvious  that  a  person  driving  along  the  street  is  in  difficulty  from  the 
fright  of  his  horse,  may  be  evidence  of  negligence  sufficient  to  warrant 
the  jury  in  finding  the  existence  of  such  negligence,  and  that  the  acci- 
dent which  followed  was  the  result  thereof.  Benjamin  v.  Hoigobe  etc 
Rg.  Oo.t  446. 

floe  Corporations,  3;   Dam  ages,  8,  11;  Fraud;   Master  and  Servant, 

2,  17;  Specific  Performance,  2,  3,  7. 

RATIFICATION. 
8ee  Agency,  3;  Estoppel,  3;  Pledge,  1. 

REAL  PROPERTY. 

I.  Licensees  oh  the  Premises  of  Another. — If,  at  the  request  of  the 
principal  of  a  school,  a  class  of  his  pupils  are  granted  permission  to  visit 
the  power-house  of  a  traction  company,  each  of  the  members  of  audi 
class  are  mere  licensees  or  volunteers,  and,  therefore,  cannot  maintain 
an  action  for  injuries  suffered  from  falling  into  a  vat  of  hot  water,  located 
in  a  part  of  the  building  insufficiently  lighted  and  of  the  existence  of 
which  no  warning  was  given.     Benton  v.  Baltimore  Traction  Co.,  436. 

%  Licensee  on  the  Premises  of  Another,  Who  Is, — The  distinction 
between  an  invitation  and  a  license  to  go  upon  the  premises  of  another 
appears  to  be  that  the  former  is  inferred  where  there  is  a  common  inter- 
est or  mutual  advantage,  while  the  latter  is  inferred  where  the  object 
is  the  mere  pleasure  or  benefit  of  the  person  using  it.  Benson  v.  BaM- 
more  Traction  Co. ,  436. 

J.  Licensee — Risks  Accepted  bt. — A  person  who  visits  a  portion  of  a 
store  not  frequented  by  visitors,  entirely  on  his  own  business,  without 
the  owner's  invitation  or  knowledge,  is  a  mere  licensee,  and  cannot 
recover  for  an  injury  received  in  falling  down  an  open  elevator-ebaft 
on  that  part  of  the  premises.     Farie  v.  Hoberg,  861. 
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4.  Licensees— Duty  op  Owner  or  Premises.— The  owner  of  premises  is 
under  no  legal  duty  to  keep  them  free  from  pitfalls  or  obstructions  for 
the  accommodation  of  persona  who  go  upon  or  over  them  without 
invitation,  express  or  implied,  mod  merely  for  their  own  oonTenienoe 
er  pleasure,  eren  when  this  is  done  with  the  owner's  permission.  Such 
Tisitors  are  mere  fioenseee,  and  enjoy  the  Hoenso  subject  to  the 
attendant  risks.    farter.  J7oeeiy,  261. 

t»  A  Licensee  Upon  the  Premises  or  Another  must  enjoy  his  license 
subject  to  Hs  attendant  perils.  No  duty  is  imposed  on  the  owner  or 
occupant  to  keep  the  premises  In  a  suitable  condition  for  those  who 
come  there  solely  for  their  own  pleasure,  and  who  are  not  either 
expressly  invited  to  enter  or  induced  to  oome  upon  them  by  a  purpose 
for  which  the  premises  are  appropriated  and  occupied,  or  by  some  prep* 
aration  or  adaptation  of  the  plan  for  use  by  customers  or  passengers 
which  might  naturally  and  reasonably  lead  them  to  suppose  that  they 
might  properly  and  safely  enter  there.  Benson  ▼.  Baltimore  Traction 
Co.,  436. 

#.  Ths  Fact  That  a  Licensee  Is  Permitted  to  Visit  and  Inspect  the 
Premises  of  a  traction  company  does  not  impose  upon  the  company  the 
duty  of  guarding  him  from  dangers,  nor  of  giving  him  such  warnings  as 
will  make  his  passage  through  the  premises  reasonably  safe.  If  there 
is  a  dangerous  rat  of  hot  water  intended  to  subserve  a  useful  purpose, 
and  not  in  any  proper  sense  a  mantrap,  the  owner  of  the  premises  is 
not  required  to  make  any  change  therein,  owing  to  the  visit  he  has  per- 
mitted, nor  is  he  under  obligation  to  detail  an  employee  to  attend  a 
visitor  through  the  establishment,  and  thereby  seoure  him  from  peril. 
Benton  v.  Baltimore  Traction  Co.,  436. 
floe  Adoption,  14;  Eminent  Domain;  Estoppel,  1;  Partnership,  4. 

RECEIPT. 
8ee  Fraud;  Release,  1,  2. 

RECEIVERS. 
Corporations. --A  Receiver  Will  Not  8s  Appointed  to  take  charge  of 
a  beneficial  corporation,  and  to  administer  its  assets  where  it  is  not 
alleged  to  be  insolvent.  The  granting  of  the  relief  would  necessarily 
result  in  the  dissolution  of  the  corporation,  and  the  forfeiture  of  its 
charter,  and  this  a  court  of  equity  has  not  power  to  declare  and  enforce. 
if  aeon  v.  Supreme  Court  etc,  433. 

RECORDS, 
flaw  Courts;  Deeds,  4-6;   Evidence,  8,  11;   Execution,  ft*  Humor*** 

Corporations,  9;  Pleading,  & 

REDEMPTION. 
See  Execution,  6,  8-10;  Mortgages,  6;  Taxes,  4. 

REFORMATION. 
See  Deeds,  11. 

RELEASE. 
1.  A  Receipt  For  the  Full  Amount  of  a  Debt  on  a  Payment  op  a  8fm 
Less  than  that  doe  is  a  valid,  irrevocable  discharge  of  such  debt  if  the 
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paid  Cor  the  release  was  paid  by  a  third  person  andcr  so  legal  a* 
obligation  to  itisflhsrgo  the  debt,  and  m  eoneeqnenee  of  an  agree- 
ment that  such  payment  ehould  constitnts  a  complete  satisfaction. 
dark  v.  Abbott,  577. 

t»  Paymsjtv,  Rjktubji  and  Bncianov  or,  Wmu  Essential  to  Causi  or 
AcnON. — If  a  pereoo  injured  receives  payment  for  part  of  the  injury,  and 
a  receipt  is  procured  from  him  by  fraud  purporting  to  release  hie  whole 
sense  of  action,  he  is  not  obliged  to  return  the  money  thus  paid  to  him 
before  maintaining  an  action  to  recover  for  the  residue  of  his  injuries 
for  which  no  compensation  has  been  made.  BUn  v.  New  Tori  etcJLR. 
Co.,  901. 

eV  Bmjusm  of  Part  ov  Damaoes  Sustained  st  air  Injury.— If  a  person  by 

the  same  sssidsnt  it  injured  in  his  person  and  also  in  his  clothing,  and 

acoepte  payment  for  his  clothing,  it  does  not  releaee  that  part  of  hit 

sanss  of  action  founded  npon  bis  personal  injuries.    Btim  t.  New  Torb 

eta.  M.  M.  Co,,  504, 

See  Fraud. 

REMOVAL. 
8se  Omens,  11-15. 

RENTS. 
8ss  Ootenanct,  10;  Partition,  ft. 

REPLICATION. 

See  Pleading,  9. 

RESCISSION. 
SCO  COKTRAOXB,  6,  8-10,  11. 

RES   JUDICATA. 
See  Adoption,  11;  Marriage  and  Divorce,  1-& 

RESTRAINT  OF  TRADE. 
Boo  Contracts,  9;  Monopolies,  1. 

REVERSION. 
See  Landlord  and  Tenant,  6,  6;  Pleading,  10, 

RIGHT  OF  WAY. 
See  Nuisance,  1. 

SALES. 

1.  A  Salb  Is  a  transfer  of  the  absolute  or  general  property  in  a  thing  for  a 

price  in  money.     Foley  v.  FelnttA,  89. 

2.  Loss   of   Goods   on  Whom  Must  Fall.— If  a  sale  is  complete, 

the  goods  perish  without  the  fault  of  the  seller,  the  purchaser  is  ' 
to  pay  the  purchase  price.     Foley  v.  Feb'ath,  39. 
8.  Qurhtion  for  Jury. — When  a  contract  of  sale  is  in  writing,  its 
struotion  is  for  the  court  and  not  for  the  jury  to  determine.     ~ 
Felrath,  39. 
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4.  A  8aui  Is  Not  Complete,  but  remains  executory,  if  any  thing  it  yet  to  W 
done  by  either  party  before  delivery,  as,  for  example,  to  determine  the 
prioe,  quantity,  or  identity  of  the  thing  sold.     Foley  v.  Felraik,  89. 

&  Contract— Tim  or  Payment,  Whin  an  Essential  Part  of.— Under  a* 
contract  for  the  sale  and  purchase  of  oyster-shells  made  by  the  vendor 
during  a  designated  season,  in  which  the  vendee  agrees  to  pay  on  the*- 
nrst  day  of  each  and  every  successive  week  for  the  shells  delivered  dur- 
ing the  previous  week,  snch  weekly  payments  constitute  an  essential 
part  of  the  contract*  and  the  failure  to  make  them  entitles  the  vendor* 
to  rescind  the  contract     MeQrtUh  v.  Qegner,  416. 

tw  Saxes—Implied  Warranty  that  Animal  Is  Not  Impotent.-- If  on  the- 
sale  of  a  bull  both  parties  are  alike  destitute  of  knowledge  or  the  mean- 
of  forming  an  intelligent  judgment  whether  he  is  able  or  not  to  generate 
his  kind,  and  there  is  no  misrepresentation  or  fraud,  and  no  express 
warranty,  no  warranty  is  implied  in  tbat  respect  merely  because  a  full 
price  is  paid  for  the  animal  for  breeding  purposes,  and  the  seller  knows 
that  he  is  being  purchased  for  that  purpose.    McQuaid  v.  Jfast,  864. 

%  Breach  or  Warranty— Offer  to  Return.— If  the  capacity  of  ma- 
chinery warranted  by  the  seller  is  unknown  to  the  purchaser  at  the  • 
time  of  the  sale,  and  such  purchaser  buys,  relying  upon  the  warranty,  . 
he  is  not  precluded  from  recovering  his  legitimate  damages  for  a  breach  « 
of  auch  warranty,  although  he  fails  to  return,  or  offer  to  return,  the  - 
machinery  upon  discovery  of  its  want  of  capacity,  and  fails  to  n  tify  the  • 
seller  thereof.     Lareon  v.  Aultman  etc  &t,  898. 

8.  Upon  a  Sals  in  Which  the  Vkndbb  Retains  the  Right  to  Reject  or  . 
Return  the  goods  sold,  the  tftle  passss  subject  to  setoff  divested  by 
the  exercise  of  the  option  to  rescind,  expressed  within  a  reasonable  • 
time.     Foley  v.  Fe.lratK  39. 

8.  An  Option  to  Return  Goods  Purchased  if  the  vendee  should  not- 
like  them  is  very  different  from  an  option  to  purchase  them  if  he- 
should  like  them.     In  the  first  case  they  are  his  property  until  he  ezers 
eieet  his  option,  and  in  the  second  thsy  are  not  his  property  Sntil  sites 
the  option  has  been  «x*rei*ecL    Foley  v.  FeiratK,  80* 

lft.  &aUe  Win  PmviuM  to  Return.  —The  loss  of  property  which  has  beam 
purchased  with  the  privilege  of  returning  it  and  rescinding  the  sale- 
must  he  borne  by  the  purchaser,  and  the  sale  considered  as  absolute  if; 
such  loss  occurs  Before  the  option  has  been  executed.  May  v.  Fel- 
raw,  89. 

11.  Defects  nr  Machinery— Conflict  in  Evidence*  ~-Bi  an  action  to 
recover  for  defects  in  machinery  purchased,  it  is  error  to  charge  the  jury 
tons  the  purchaser  having  purchased  with  full  opportunity  for  inspec- 
tion cannot  recover,  especially  when  she  evidence  is  cnsAstsme}  as  to* 
whether  the  defects  were  patent  or  not.    Lm%om  v.  j4a*e*aft  els.  Go,  f  89&. 

12.  WarJuntt   nr   Aoejt.—A   puresnser   of    machinery  may  recover 
from  the  seller  for  a  breach  ol  Warranty  by  the  agent  ef  she  latter,  tpon* 
proof  of  a  general  custom  amongst  agents  selling  such  machinery  to  war- 
rant it»     Leurmm  r.  Am&man  etc  Co.,  898. 

flee  Chops)  Damages;  Execution,  1-0)  Executor*  an*  Apwiwstratorb;. 

lXVHSStAm  COMMERCE;  MONOPOLIES;  PlSDQE,  4;  TAXES)  1. 

SEAL. 

See  GorfoEatYows,  4;  Deeds,  6;  Mandamus,  4. 
ah.  ».  hep..  Vou  XXXiX  -at 
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setoff. 

I.  How  Construed. — Setoff  Is  a  statutory  right  m  derogation  of  the 
mon  law,  and  mut  be  strictly  construed.     Bradley  ▼.  SrnOk,  668L 

t.  What  Not  Subject  or. — In  an  action  by  an  anrignee  against  a 

ltor  of  the  assignor  to  recorer  on  a  claim  or  chose  in  action  not  das 
at  the  time  the  assignment  was  made  the  creditor  cannot  set  off  a  claim 
against  such  assignor  which  was  mature  before  that  time.  Bradley  v. 
£mftA,M& 

%.  Assignment  OF  Claim. — One  who  buys  or  takes  an  assignment  of  a 
claim  against  another,  not  negotiable,  takes  it  subject  to  such  rights 
of  setoff  only  as  are  due  at  the  time  of  the  transfer.  Bradley  v.  Smith, 
£65. 

4.  A  Setoff  Is  Enforceable  Against  an  Assignee  Fob  the  Benefit  of 
Creditors,  if  it  is  a  demand  which  became  due  from  the  assignor  at  or 
before  the  making  of  the  assignment     Layboam  t.  Seymour,  5791 

ft.  A  Setoff  Is  Allowable  in  Equity  After  the  Insolvency  of  the 
from  whom  the  demand  is  due,  though  it  is  not  within  the 
respecting  the  allowance  of  setoffs.     Laybourn  v.  Seymour,  579. 

ft.  Setoff— Statute  of  Limitations.— The  life  of  a  setoff  is  equal  to  that 
of  the  original  claim,  and  is  only  barred  when  the  original  claim  is 
barred.    Peden  t.  Comma,  &7& 

8**  Negotiable  Instruments,  1. 

SHERIFF'S  DEEDS. 
8ee  Adtbrsr  Possession,  8;  Execution,  i,  %  4. 

BLANDER. 
See  Libel.    . 

SPECIFIC  PERFORMANCE. 

L  If  a  Contract  Implies  the  Performangr  of  Prrsonax  Ssmwicmi 
requiring  special  skill,  judgment;  and  discretion,  a  court  of  equity  wfll 
not  undertake  its  specific  performance.  oVmtft  efe  Alabama  B.  M.  Cb.  ▼• 
Higklamd  Awe.  ate.  B.  B.  Co.,  74. 

ft.  Mutualrt,  Want  of.— Though  a  contract  is  not  binding  upon  ojm  of 
the  parties  whan  it  is  executed,  yet,  if  it  gives  him  an  option  to  nooept 
Its  terms,  he  may,  by  suit  or  otherwise,  waive  the  want  of  mutuality, 
and  enforce  specifio  performance  of  the  contract,  Therefore,  if 
railway  corporation  agrees  that  another  may  construct  its  tracks 
the  right  of  way  of  the  former,  upon  specified  conditions,  the  contract 
will  not  be  refused  specifio  performance  for  want  of  mutuality  if  tba  nor* 
Deration  has  accepted,  or  sought  to  accept,  the  contract  hi  its  favor, 
and  to  compel  the  other  corporation  to  submit  to  theoonstruetioQ  of  the 
tracks  as  agreed  upon,  South  ate.  Alabama  B.  B.  Ox  t.  Highland  Aae. 
am.  B.  B.  Or,  74. 

•V  Oontraot  for  Personal  8rrvioes.— If  railway  corporation  A  agrees 
with  railway  corporation  B  that  the  former  will  permit  the  latter  to 
construct  and  operate  tracks  upon  the  former's  right  of  way,  and  to 
make  certain  crossings  which  the  exercise  of  the  privilege  may  render 
necessary,  and  in  return  B  agrees  that  A  may  cross  certain  property 
belonging  to  B  whenever  and  wherever  it  may  elect  to  exercise  that  priv- 
ilege, and  to  maintain  proper  crossings,  and  that  on  the  failure  to  renew 
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or  repair  raob  crossing*,  after  thirty  days9  notice,  that  they  may  be  re- 
newed or  repaired  at  its  expeuse  by  the  other  corporation,  there  is  not, 
on  the  part  oi  either,  such  a  contract  for  personal  services  as  will  in- 
duos  a  court  of  equity  to  refuse  specific  performance  of  the  coutraot. 
The  refusal  to  repair  or  renew  the  crossings  as  provided  for  in  the  con- 
tract would  create  a  mere  pecuniary  liability.  8outh  etc  Alabama  JL  R. 
Co.  v.  Highland  Ave.  etc.  R.  R.  Co.,  74. 

1  Parol  Contract  Concerning  Homestead. — A  parol  eontraet  that  a 
sou  who  is  the  grantee  in  a  deed  of  a  homestead  conveyed  by  his  father 
alone  shall  support  his  parents  during  their  life,  and  at  their  death 
become  the  owner  of  the  land  in  fee,  if  fully  performed  by  such 
grantee,  may  be  specifically  enforced  by  him  against  the  heirs  at  law  of 
the  grantor.     WhUmore  v.  Hayt  838. 

&  Homestead—Specific  Performance  of  Parol  Contract.— Though  a 
deed  of  a  homestead  made  by  a  father  alone  to  his  son  is  void,  as  a  con- 
veyance, yet  if  it  is  made  in  pursuance  of  a  parol  contract  between  the 
grantee  and  his  parents,  that  they  are  to  convey  it  to  him  in  considera- 
tion of  his  supporting  them  during  their  lives,  he  is  entitled  to  specific 
performance  of  the  contract  after  their  death,  upon  full  performance 
on  his  part,  and  he  is  also  entitled  to  have  the  deed  reformed,  so  as  to 
vest  the  whole  title  in  him,  as  against  the  heirs  of  the  grantor.  Whit' 
more  v.  Hay,  888. 

#.  Inadequacy  or  Consideration  ab  a  Defense.— Mere  inadequacy  of  oou. 
■ideration  or  value  is  not  in  itself  a  sufficient  reason  to  refuse  to  spe- 
cifically enforce  a  contract  Whether  the  bargains  of  persons  competent 
to  deal  with  their  own  affairs  are  wise  or  unwise  are  considerations 
not  for  courts  of  justice  but  for  the  parties  themselves  to  deliberate 
upon.    South  etc  Alabama  R.  R.  Co.  v.  Highland  Ave.  etc  R.  R.  Co.,  74. 

7.  Notwithstanding  an  Action  at  Law  Could  Be  Maintained  to 
Recover  Damages  for  the  refusal  of  one  railway  corporation  to  permit 
another  to  cross  its  tracks,  according  to  the  terms  of  an  agreement 
between  them,  a  court  of  equity  will  compel  specific  performance  of  the 
agreement,  and  will  enjoin  the  defendant  from  preventing  the  use  of  its 
tracks  in  the  manner  specified  in  the  agreement.  South  etc  Alabama 
M.  R.Co.v.  Highland  Ave.  etc  R.  R.  Co.,  74. 

STATES. 

8m  Airrmmn  Possession,  11;  Conflict  of  Laws;  Fisheries,  S;  JjresMft 

Commerce;  Judgments,  7,  8;  Taxes,  ft. 

STATIONS. 
See  Railroads,  20-22. 

STATUTE  OF  FRAUDS. 
8ce  Corporations,  2. 

STATUTE  OF  LIMITATIONS. 
Limitations  of  Actions, 


STATUTES. 

1.  Statutory  Construction.  —If  a  statute  of  a  state  has  been  construed  by 
its  highest  judicial  tribunal,  such  construction  will  ordinarily  be  received 
as  conclusive  in  the  oourU  of  other  states.     Van  Matrt  v.  Sankey,  198. 
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ft,  Coicstbuctio*  of  Railroad  Fexcx  Statute.— In  a  statute  requiring  * 
notice  of  claim  of  the  killing  of  stock  by  a  railroad  company  to  be  given 
'*  to  any  general  agent  or  officer  of  such  corporation  or  person,  or  to  any 
station,  depot*  or  other  agent  or  officer  acting  for  such  corporation,  in 
the  county  where  such  livestock  was  killed  or  injured,"  the  words  sulae- 
qnent  to  the  word  "officer,"  where  it  appears  the  second  time,  do  not 
qualify  any  of  the  preceding  words,  except  those  after  the  word  "per- 
son.*'   JaduomriUe  etc  Ry.  Co.  *.  Harris  127. 

eV  CovariTtrrioKAL  Law— Amehdmeut  or  Statute — Chamqk  or  Remsdt. 
Whom  a  statute  provides  that  the  personal  representative  of  a  person 
killed  by  the  wrongful  act  of  another  may  maintain  an  action  therefor, 
for  the  exclusive  benefit  of  the  widow  and  children,  or  the  next  of  kin 
of  the  deceased,  and  a  subsequent  supplementary  act  merely  provides 
how  that  action  may  be  enforced  for  the  benefit  of  the  family  of  a  per- 
son so  killed,  when  the  residence  of  the  deceased  person,  at  the  time  of 
hk  death,  is  in  another  state,  or  wheu  no  personal  representative  has 
been  aftyointed,  such  supplementary  act  does  not  create  a  new  cense  of 
action,  but  is  simply  a  change  of  remedy;  nor  m  it  in  conflict  with  a 
eonetitntional  provision  providing  that  "no  law  shall  be  revised  or 
amended,  unless  the  new  ant  contains  the  entire  act  revised,  or  the  sec- 
tion or  sections  amended,  and  the  section  or  sections  amended  shall  be 
appealed."    Barry  ▼.  Kama*  Citg  cfc.  &.  Co.,  37 L 

See  AM*nov,  i,  8, 17;  Exncvnov,  8*  Iwrmmvrm  Gojrsman,  t\  7s  FHnv 
1)  lane,  1;  PLBAiraa,  7;  Strove,  U  SomvBT%  4«  Texan*  ft 


STOCK* 

KAItOJU,   1-3)  Flaws}  1,  f| 

KOFOVHL 
8e*  RirxtfoAin,  11 

STftXBT  ASSE£SMntN*Hl 
IfimiorrAi,  Co&roRATioKs,  14-1& 

STREET  RAILROADS. 
See  s\anAOAOe,  12. 

STREETS. 

flee  DiBtQAnmii  Jjwovonoim;  Mukiottai.  ConroKATiona,  Iff 

S-A|  BianfeOAfca,  89-41. 

8UBBOOATION. 
firmmooATiOBT  AMD  BQOTfcaBLi  Aamnifnjrr.— If  money  b  loaned  te  a  hus- 
band and  wife  under  an  agreement  that  It  It  to  be  used  to  discharge  a 
mortgage  existing  against  her  real  property,  and  that  a  mortgage  is  to 
be  given  to  the  lender  for  the  amoant  ee  leaned,  and  the  money  is  after* 
wards  advanced  en  agreed,  and  m  ap plied  te  the  satisfaction  of  the 
mortgage,  after  whioh  the  borrowers  refuse  to  execute  It  mortgage  to 
the  lender,  he  is  an  equitable  assignee  of  the  mortgage  so  satisfied,  and 
entitled  te  be  subrogated  to  the  lien  thereat     Bdm>  v.  Aejfren  77* 

See  Ihburakob,  90. 
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SUPPLEMENTAL  BILL. 
8m  Pleading,  A. 

SURETYSHIP. 
See  Officers,  8-101 

SURFACE  WATERS. 
See  Railroads,  3-7;  Waters. 

SURVEY8. 

1.  Lqoatiow  of  Public  La  bids.—  Testimony  as  to  line*  of  trees  set  a*  as  to 
correspond  to  the  location  of  a  corner,  at  a  plaoe  where  one  of  the 
parties  to  the  suit  elaims  such  corner  to  be,  and  also  to  the  bonding 
of  a  schoolhonse  on  a  lot  which  ran  down  to  such  corner,  is  admissible 
as  tending  to  show  the  understanding  of  different  parties  in  the  vicinity 
as  to  the  location  of  the  corner,  and  aiding  the  jury  in  solving  the  ques- 
tion whether  a  certain  mound,  pit,  or  stake  testified  to  by  a  witness  did 
or  did  not  constitute  a  government  corner.     Arneaon  v.  Spawn,  783. 

%  Public  Lands.— A  Definitely  Ascertained  Monument  fixed  by  gov- 
eminent  surveyors  as  a  boundary  or  corner  between  sections  of  land 
must  govern  as  against  other  surveys  or  evidence  tending  to  prove  that 
such  monuments  or  corners  should  have  been  located  elsewhere.  Arnc- 
son  v.  Spawn,  783. 

S.  Public  Lands, — If  a  survey  of  public  lands  has  been  made  by  the  govern- 
ment,  and  a  patent  issued  to  land  covered  by  it  described  with  refer- 
ence to  such  survey,  and  it  appears  that  a  corner  was  established  by  the 
government  surveyors,  it  must  be  accepted  as  the  true  corner,  without 
regard  to  whether  or  not  it  was  located  with  mathematical  exactness. 
Arnesonr.  Spawn,  783. 

4.  Evidence— Official  Surveys. — Though  the  statute  declares  that  the 

report  of  an  official  survey  certified  in  a  particular  manner  shall  be  pre- 
sumptive evidence  of  the  facts  stated  therein,  yet  if  the  report  is  not 
received  in  evidence,  but  the  surveyor  himself  testifies  as  a  witness  to 
the  fact  of  his  survey,  and  what  was  disclosed  thereby,  the  probative 
value  of  his  testimony  is  not  fixed  by  law,  and  it  must,  therefore,  be 
submitted  to  the  jury  like  any  other  evidence.    Arneson  r.  Spawn,  783. 

8ee  Boundaries. 

TAXES. 

L  Tax  Sales,  Law  Govbbhtno--Retroacttvb  Statute.— Tne  sale  of  land 
for  delinquent  taxes  constitutes  a  contract  between  the  purchaser  and 
the  state,  the  terms  of  which  are  to  be  found  in  the  law  then  in  force, 
and  a  subsequent  statute  reducing  the  rate  of  interest  on  the  tax  certifi- 
cate, or  extending  the  time  of  redemption,  does  not  apply  to  prior  sales. 
Pounds  r.  Rodgtrs,  360. 

X>  Tax  Sales,  Law  Governing.— AH  matters  relative  to  the  sals  and  con- 
veyance of  land  for  taxes  under  any  prior  statute  must  be  completed 
according  to  the  laws  under  which  they  originated,  the  same  as  if  such 
laws  remained  in  force,  irrespective  of  any  subsequent  statute  on  the 
subject.     Pounds  v.  Hs&gtrs,  360, 

5.  Tax  Sai.bs  and  Dbrds.—  Nor  ice  or  an  Intended  Application  For  a 

Tax  Deed  must,  under  the  statutes  of  Illinois,  be  served  on  the  owner 
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of  the  propqly  personally,  if  he  can  by  diligent  Inquiry  be  found  b  the 
•only.  r<n  Jfe**  ▼.  Soafay,  196. 
4.  A  Tax  Damn  aut  be  bated  upon  an  affidavit  showing  a  strict  eomptiinM 
with  the  conditions  upon  which  it  is  authorised  to  be  issued,  and  if  the 
entdavit  Merely  states  that  the  affiant,  prior  to  the  expiration  of  the 
tune  for  redemption,  made  diligent  search  and  inquiry,  and  was  unable 
to  find  the  owner  in  the  county,  and  made  such  diligent  search  and 
in  that  county,  this  is  not  equivalent  to  an  affidavit  showing 
the  snnsi  cannot,  by  diligent  inquiry,  be  found  in  the  county,  and 
upon  such  inquiry  is  void.  Vam  Matre  v.  Sankeg,  196. 
Law— Taxatioh  or  Occupations, — A  stats  cannot  tax  s 
when  it  cannot  tax  the  business  itself,  and  a  taxes 
el  doing  a  business  is  a  tax  on  the  business.     Outers*  v. 


Oojkmxsob;  2-7;  AnTUtan  Pobbsssiow,  X 

TAXING  COSTS. 
8es  Jin>QMSzrra,  L 


8se  Cotkkajict,  6-X 

TENDER. 

m  good  if  objected  to  upon  an  sntfaely  dif- 
ground.    McQrutk  t.  Osjntr,  416. 
OonronATioja,  X 


TENANTS  IN  COMMON, 


THREATS. 


1,3;  Riiuroinu,  H>  14. 

TORTS. 
See  OonromanoBu,  X 

TOWNSHIPS. 
See  Qmoans,  X 

TRADES  UNIONS. 


TREASURER. 
8es  OtTiuam\  X 


>asn  Qvann  Clausum  Pnnaa  cannot  bo 
property,  not  in  possession  nor  entitled  to  the 

el  the  alleged  trespass.     Arnemm  v.  tyosm,  7SX 
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TRESPASSERS. 
8ee  Adverse  Possession,  10. 

TRIAL. 

1»  Whir  Properly  Refused.— If  tevtral  issues  are  joined  in  a  ease,  some) 
triable  by  jury  and  some  by  the  court,  a  demand  for  a  jury  to  try  al 
of  the  issues  is  properly  refused.     Peden  v.  Caving  276. 

%  CONSTITUTIONAL  LAW— RlGHT  TO  TBIAL  BY  IMPARTIAL  JUBT. — A  person 

accused  of  crime,  who  is  compelled  to  be  tried  on  his  plea  of  not  guilty 
before  the  same  jury  that  has  heard  and  considered  the  evidence  on  his 
special  plea  of  insanity,  and  has  disagreed,  and  been  discharged  from 
farther  consideration  of  each  special  plea,  is  thereby  deprived  of  his 
constitutional  right  to  trial  by  an  impartial  jnry.     French  v.  State,  855. 

•X  Jurors— Qualifications  of. — Jurymen  who  have  disagreed  as  to  the  in- 
sanity of  a  person  accused  of  crime,  when  such  issue  was  submitted  te 
them,  are)  disqualified  from  sitting  on  a  Jnry  to  try  too  accused  under 
his  plea  of  not  guilty.    French  v.  State,  855. 

4  Ah  Instruction  to  a  Jury  Mat  Properly  Br  Refused  if  based  upon 
an  assumption  of  fact,  and  applicable  only  upon  the  jury  finding  the 
fact  in  the  manner  assumed.    Arneson  v.  Spawn,  788. 

i.  Misconduct  of  Jury  may  be  proved  on  a  motion  for  a  new  trial  by  the 
testimony  of  a  deputy  sheriff,  in  whose  charge  they  were,  as  to  what  he 
heard  said  by  the  jury  in  tho  jury-room  tending  to  show  that  the 
cause  was  decided  by  lot  or  by  the  drawing  of  ballots  from  a  hat  in 
which  ballots  had  been  put,  some  marked  for  the  plaintiff  and  some 
for  the  defendant.     Wright  v,  Abbott,  499. 

&  Practice.— A  General  Objection  to  Evidence  is  properly  overruled  if 
a  part  of  it  is  admissible,  though  another  part  is  not.  Oofer  v.  Scroggins, 
52. 

7.  The  Time  For  Argument  Before  the  Jury  May  Be  Limited  sy 
the  Court.     Monmouth  Mining  etc  Co.  v.  Brling.  187. 

4V  Practice— Findings  Inconsistent  With  Verdict. — When  special  find- 
ings of  fact  are  inconsistent  with  the  general  verdict  rendered  the 
former  controls  the  latter,  and  the  court  may  give  judgment  accordingly. 
Kansas  City  v.  Brady,  349. 

tL  Findings  of  Fact  by  the  court,  if  within  the  issues  presented  by  the 
pleadings  and  supported  by  the  evidence,  cannot  be  contrary  to  law. 
Aekmead  v.  Reynolds,  238. 

KH  Verdict  Finding  Defendant  Guilty  as  Charged  is,  in  effect,  a  find- 
ing that  he  is  guilty  of  every  matter  alleged  against  him  in  the  indict- 
ment    In  re  Black  331. 

11.  Criminal  Law— Right  of  Accused  to  re  Present. — Presumption  is 
not  indulged  that  a  person  accused  of  crime  was  present  during  his 
trial  and  sentence,  if  the  record  fails  to  show  it.     French  v.  State,  855. 

IS.  Criminal  Law — Right  of  Accused  to  be  Present  on  His  Trial. — The 
failure  of  the  record  to  show  that  a  person  accused  of  crime  was  present 
in  court  when  the  verdict  of  guilty  was  rendered  against  him,  or  that 
he  was  present  when  sentence  was  pronounced  against  him,  or  imme- 
diately before,  or  that  he  was  asked  by  the  court  if  he  had  any  thing  to 
say  why  he  should  not  be  sentenced,  is  fatal  to  the  verdict  and  judg- 
ment thereon.     FrencJi  v.  State,  855. 

See  Appeal;  Pardons,  3. 
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of  atoek  and  bonds  m  their  highest  intermedia* 

tha  tisaa  at  tha  eonreraion  And  a  mas omshla  bm 

within  which  to  rapfeos  tUn,  and  not  thai*  bisjbnst 

fe  tinw  of  tha  convemon  airi  ttte  tio»  of  trial.    XKmook 

ov  Damasks.— The  role  that  tha  mass 
af  dsmsgea  for  the  sonTSiaion  of  property  is  Ui  market  ralna  at  the 
at  tha  tonwamn  data  not  apply  to  tha  conTcrsion  of  stocks  and 
band»  ar  attar  anamiei  i  ill  accaritia*,  tha  market  rains  of  which  U  liable 
ectaaiione  to  a  short  tins.    Dimoek  r.  Untied  8iatm  /Tot 
•41 

TRUSTS. 

.—A   reeoHfaig 

-.  with 

hat 

mat  haarad  by  tha  atosoto  af  limitations  to  farce  of  hm  haws  who  hare 

to  hie  wham  ha,  whila  living;  always  aanf  aasad  the 

ij  adrana  bcsbsshob  to  tha  land. 


Trusts  Arisk  whan  land  k  parehaaad  in  the 
wish  tha  money  of  another;  or  whan  a  pnrebaat 
by  a  taaatoa,  in  hia  own  noma,  with  treat  snaney;  or 
ssads  by  a  partner  in  bis  own  name  with  part- 
nership fnnds;  or  whan  a  conveyance  haa  been  obtained  by  fraud,  or  in 
atousar  caaas.     ftoaaay  t.  Tonwey,  678. 
JL  fouowuM  Truss  Fim)a.~-Whcther  a  dieposction  af  trass  fnnds  be 
rightfsl  ar  wrongful,  the  beneficial  owner  is  entitled  to  the  fvoeeeda, 
-whenever  be  their  form,  if  he  can  identify  thorn.    If  they  rsjajint  be 
*.  identified,  b  ceases  shay  are  mingled  with  tha  moneys  af  tha  trustee, 
cacncicry  is  entitled  to  a  charge  npon  tha  now  muniment  to 
of  the  treat  money  traoeabla  in  it.    BprmqfiM  IiwHimtim  t. 


Contracts,  6;  OomiRor,  8;  Executors  and  ADMrsisTRATORSt  Hm> 
Wnsj  6;  Ldotatioss  ov  Actions*  %  %  Mevorousn,  L 

ULTRA  VIRES. 
See  Corporations,  5,  8L 

UNDUE  INFLUENCE. 
See  Wills,  2,  8. 

UNIOKS. 
8ee  Labor  Unions, 

VABIANGB. 
See  JrosMawrs,  17s  Partjdui,  16. 

VERDICT. 
See  Appeal,  7;  NnoLiaKvan,  10;  Trial,  8. 
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WAGES. 
Am  OovsFOLAor,  ML 

WAGERS. 
It*  LnujLUia%  IL 

WAIVER. 

taun*  St  Ivsosufqi,  14-18»  J9Mn»n%  IT. 

WAREHOUSEMEN. 

See  Atiachmmwt,  I. 

WARRANTY. 
8m  8ales,  6-12. 

WASTTB. 

If  Waste  Is  OoiairmD  bt  the  Alibnib  of  thb  Property  or  thr 
Hurrahd's  Lifetimi  the  widow  has  no  remedy;  it  is  otherwise  for 
watte  committed  titer  the  husband's  death,    Bandar*  t.  McMUikm,  19. 

WATER  COMPANIES. 
8ee  Contracts,  B. 

WATERS. 

1.  Surface  Waters.— If  ah  Owner  Impbovbb  Hie  Land  for  the  purpose 
for  which  it  is  ordinarily  used,  doing  only  what  is  necessary  for  that 
purpose,  and  being  guilty  of  no  negligence  in  the  manner  of  doing  it,  he 
is  not  liable  because,  as  an  incident  of  so  improving,  the  surface  waters 
accumulate,  and  flow  in  a  stream  upon  the  land  of  another.  Brown  v. 
Winona  etc  By.  Co.,  603. 

%  Surface  Water.— One  landowner  has  the  right  to  use  and  improve  his 
own  land  for  the  purposes  for  which  similar  land  is  ordinarily  used* 
He  may  raise  or  lower  its  surface,  even  though  the  effect  may  be  to 
prevent  surface  water,  which  before  flowed  upon  it,  from  going  upon  it, 
or  to  draw  from  adjoining  land  surface  water  which  would  otherwise 
remain  there,  or  to  shed  surface  water  over  land  on  which  it  would  not 
otherwise  go.    Missouri  Pae.  Ry.  Co.  v.  Rerrfro,  344. 

See  Municipal  Corporations,  12. 

WILLS. 

1.  TiarTitfRNTARY  CapacittwTbot  or.— To  establish  testamentary  capac- 
ity, it  is  only  necessary  that  the  testator  had  sufficient  capacity  to 
cdmnrebend  perfectly  the  condition  of  his  property,  bis  relations  to 
the  persons  who  are,  should,  or  may  be  the  objects  of  his  bounty,  and 
the  scope  and  bearing  of  his  will.  He  must  have  sufficient  active  mem* 
ory  to  collect  in  his  mind,  without  prompting,  the  particulars  or  ele- 
ments of  the  business  to  be  transacted,  and  to  hold  them  in  bis  mind  a 
sufficient  length  of  time  to  perceive  at  least  their  obvipus  relations  to 
each  other,  and  to  be  able  to  form  some  rational  judgment  concerning 
them*    McMasitr  v.  Scriven,  828. 
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%  Unwi  Ivilusvcs— Bomnm  or  Psoov— Taamurnom.— Undue  infls- 
enee  is  the  execution  of  a  will  is  never  press  mod.  The  bordea  of 
fMof  te  show  it  Is  gonorilly  upon  tks  oontissUnti   MeMeuter  v.  Sertrea, 


*>  Usixrs  IvtunnioB— Bun***  ov  Pnoor— PnxsuiiFTiom.— TIm  fact  that 
a  childless  widow  bequeathes  one-half  of  her  estate  to  a  nephew  and 
niece,  who  resided  with  and  oared  for  her  daring  her  last  fllniss, 
while  the  remainder  of  her  estate  is  divided  among  a  large  namber  of 
legatees,  does  not  impose  npon  such  nephew  and  nieoe  has  harden  to 
prove  the  absence  of  fraud  or  undue  influence,  nor  does  their 
nity  to  exercise  undue  influence,  coupled  with  the  liberal  proi 
their  favor,  raise  a  presumption  that  the  will  was  the  result  of 
influence,  especially  when  it  is  not  shown  that  the  provisions  of  the  will 
were  not  the  free*  uninfluenced  result  of  the  deliberate  and  intelligent 
Judgment  of  the  testatrix.     McMaMer  v.  fertseu,  828. 

4»  A  Wimnej  to  a  Will  Kbbd  Not  Bs  Ibwoxmmd  or  Its  Ooanm 
-Wnu  Dbawv  by  Bntnouir.- It  is  not  necessary  to  prove  that 
a  will  was  read  over  or  explained  to  the  testator  at  the  time  it 
was  executed  if  he  could  both  read  and  write.  Even  when  the  will  is 
drawn  by  one  who  is  a  beneficiary  thereunder,  it  will  be  sustained  if 
there  is  legal  evidence  satisfying  the  oourt  that  it  expresses  the  sponta- 
neous intention  of  the  testator,  though  there  is  no  direct  proof  that  it 
was  read  or  explained  to  him  at  the  time  of  its  execution,    Garrett  v. 

i.  A  Wrmass  Mat  Astir  a  Will  bt  His  Mask  where  the  testa- 
tor signs  his  own  name*    Garrett  v.  He/Un,  89. 

8ee  ArronxxT  axd  Client,  1. 

WITNESSES. 

L  RULnoiBS— Nnuanan— Evidence. — In  an  action  to  recover  damages 
for  an  injary  caused  by  falling  through  an  open  trestle  alleged  t»  have 
been  left  unguarded  in  a  grossly  negligent  manner  by  a  railroad  com* 
pany,  the  engineer  who  built  the  trestle  is  competent  to  testify  as  ts 
the  time,  manner,  and  purpose  of  its  construction,  as  well  as  that  of 
surrounding  structures.    Johns  v.  Charlotte  etc  &  R.  Co.,  700. 

f.  Evidence— Expeet  as  to  Conditio*  or  Mind. — A  physician  who  hat 
heard  a  detailed  statement  of  injuries  received  in  a  railway  accident  may 
be  permitted  to  testify  as  to  their  probable  or  possible  effect  on  the  men- 
tal faculties  of  the  person  injured,  when  he,  on  his  part,  claims  that  s  re- 
ceipt executed  by  him  soon  afterwards  was  executed  while  he  was  in  a 
rattled  or  dased  condition,  and  others  testify  that  he  was  in  his  usual  con* 
dition,  and  apparently  not  suffering  from  any  undue  excitement  or  any 
impairment  of  his  mental  faculties.      BUu  v.  New  York  etc  &.  A  Ox, 

604. 

I,  Evidence—  Expert.— It  Is  Proper  to  Allow  a  Physician  to  testify 
whether  or  not  certain  injuries  sustained  by  plaintiff  were,  in  his  opin- 
ion, sufficient  to  produce  her  miscarriage,  and  to  give  the  reasons  why 
this  result  might  follow.     Benjamin  v.  Holyobe  etc  Ry.  Co.,  446% 

«,  Ejectment— Adverse  Possession— Opinion  Evidence. — A  party  to  sa 
action  of  ejectment  cannot  testify  that  be  has  been  in  open,  notorious, 
and  actual  possession  of  the  disputed  land.     Such  evidence  calls  for  the 
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